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TD. 581.7 | 

. Mt. Whitney’ Military Reservation (40 L. D. 
315) ; see. 48 IL. D. 33. 

Muller, Ernest. (46. L. D. 248) ; 2 overruled, 

. 48 L. D. 163. a % 

Muller, Esberne K. (39, Li D, 72) ; modified, 

‘. 39 L. D. 360. : ‘ 


_ Mulnix, Philip, Heirs of (88 L. a 381); oie Owens et al. v. ‘State of California (22. L. D. - - 


overruled, 43 L ‘oD. 532. 


‘Nebraska, State of (18 L. D. 124); over- ae - 
= : Pacific Slope Lode" a2 L. D 688) He overs 


_ Nebraska, State of, v.. pesakeon (2. C. tr : 
: -Papini v. Alderson (1 B. L B 91); “modi- ' 


puted, 28 L. D. 358, 


‘L. 647); overruled, 26 L. D, 123." 


- . Neilsen. Vv, Central. Pacific B.. R. Co. ‘et. al 


26 L-D: 252); modified, 80 L. D. 216.. 
Newbanks ¥v. Thompson (22 ‘LL, Dz 490) 5 -e 

-. ‘overruled, 29 ub. D. 108.) | 

_ Newlon; Robert C.° (41 lL. DF 421); over: - 
| Tuled, 48 L. D. 364. Be 

New Mexi¢o,- State of. (as Le D. ‘eit) 
overruled; 48 L. D.. 98. 


'... Néwton, Walter. (22 L.. D. 822); : modified, 


'. 25.L..D. 188. . 


New) York, ‘Lode and Mill Site (5. Le De 


a 513) ; overruled, 27 L. D. 378. 

— *Nickel,, ‘John R.-(9 L. D: 388); overruled, 
40° L.-D. 129. (See 42 L. D. 313.). - 

- Northern: Pacific R. R. Co. (20 L, D. 191) . 
‘modified, 22 L: D: 224 ; overruled, 2 
LL. D. 550. © 


7 Northern Pacific R. R. Co. (21. LD. 412) ; a 
in effect. overruled, 26 L. D. 265 } 38 L. D. | 


4263-44 °L. D, 2187 177 Ue. S. 435.. 
‘Northern Pacifie R. R: Co, (3 L. DD, 204) : 


in effect - overruled go far ‘as: in confilét, > | 
26 LL. D. 265; °38 TL. dD. 426; 44°L. D, |. 


eed 17 ‘U~. 8. 486. 





AND: MODIFIED, “CASES: 


196. (See 52 L. D. 58.) 


"Northern, Pacific Rv Re. Co..v. Bowman (I 7, 


L. D. 238) ;. modified, 18: L..D, 224, . 


Northern. Pacific. R..R. Co;.v. Burns (6- hh D. . 


21); overruled, 20 L. D. 191, 


“Northern, Pacific R. Re Co. v. lk: (2405 


L.’ D. 395) ; ; overruled, QT. L. D. 464. 


(17 L. D. 545) ; overruled, 28. L. D. 174. . 


| ‘Northern | Pacific: Ri R.. Co. v. ‘Miller, (7. 7 oO 


L. D. 100) ; : overruled, 16 1, D: 229. -. 
Northern. Pacific R.. R. Co. v. - Sherwood | 
(28 L. D. 126) ; overruled, 29: L.. D.. ono: a 


. Northern, Pacific. R. R. Co. 2. Symons (22 


L. D. 686) ; ‘overruled, 28 L.-D. 95. Be 
Northern Pacific R. R. Co. v. ‘Urquhart: (3 a 
L. D. 865) ; overruled, 28 Li D. 126. ° 
Northern Pacific R, R. Co. v.. Walters et. al. 


(13 L. D. 230) ; : overruled ‘SO far as in oe 


- conflict,. 49 L. D. 391. _ . 
Northern ‘Pacific: RR. Co, v, Yaniis 


L. D. 58) ; : “overruled, 12 Lis D. 127. : 


‘Nyman v. St.. Paul, Minneapolis, and Mani- 


- toba Ry. Co. (5 L. D. Beals : overruled, 6 
Ta: 2D. 750. : 


O'Donnell, Thomas J. (28 L. D. 214) 5 ; over: 
ruled, 35 L. D. 411. 


Olson. v.. Traver et ail, (26 L. D, 350, 928) ; 


overruled, 29 L. D. 480;-80.L, D, 382.: 


“Opinion A. A. G. (35-L. D. 277) 5 vacated, 


36 iL, D. 342. 


Oregon Central Military Wagon Road. Cov. 
Hart (17. i. D- 480) § ; overruled, AB. Li D. ee 


» G48, 


-869)5 “overruled, 38 tL. ‘D. 258. 


ruled, 25. L. D. 518. 


fied, 5 L. D. 256. 


' Patterson, Charles BH. (3 iD, 260) ; 2 ‘modi- oo, , 


' fied, 6 L. D. 284. 624. 

Paul Jones Lode. (28 L. D. 120) ; 4 “modified, 
-31.L: D. 359.° 

Paul v. Wiseman (21 Tei. D.. 12) ; ; ‘overruled, 
OF Ta, Dy. 322.2 2 . 

Pecos Irrigation and . Tape yenent Co. | (15 
L. D. 470) ; overruled, 18 L. D. 168, 268. 


Pennock, Belle L. (42 L. D. 315) ; vacated, ae 


-, 48.L.-D; 66.0 +: . 
Perry v. Central Pacific R. R. Co.. (39 L. D. 


5); overruled so far as in. conflict, 4T a 


~L. D. 304. . 


“Phebus, Clayton (48 is D. 128) ; overrated ' 


18) far. as in. conflict, 50 L. ‘D. 281. : . - 
Phelps, W.De (8. C.: G,. 0. (188) ; : overruled _ 
2 Ts D. 854. 


| Phillips, Alonzo @ L ‘D. 321) ; overruled, -~ 


15 L.. ‘iD. 424, 


Phillips v. Breaneale’s™ Heirs ae Le De \ 


573) 3) overruled, 30 L. 'D. 93. 
Pieper, Agnes. C. {35 L. D. bye overruled, i 
43 L. D. aes . 


Northern ‘Pacific. Ry. Co, (48°, D, 573): pone 
“overruled: 80. far: as: in. conflict, 51, nee aa 2 - 


". Popple, Jaines: (a2 L, D. 488) 5 : overruiled, 18 


in Sangre de. Cristo and Maxwell Land. Grants: 


“TABLE oF OVERRULED 


. Pietkiewies et ae vy ’ Richmond: 
- 195); overruled, BT Ti De 145088 
Pikes Peak Lode. (10: L: D.. 200)?: 3 ‘overruled 
- . $0 far as. analogous, 20 L..'D:- 204... fal 
Pikes Peak. ‘Lode’ oe L. D fat % oversulea, 
— 20 L. D. 204. — 


@ a ‘D. 


“iL. D. 588. . — 
Powell, Dec (6 Le D. 802); “modifica; ap 
» < Tan D: ATT. 7 
-Premo, George (9 L. Db: 70); . “see. 39) Le D. 
-* 162, 225,. 
. Prescott, Henrietta: P. (46. L. ‘D. 486); F over- 
~~ puled, 51 L. D. 287.00 22° | 


| Pringle, Wesley. (13 L. D. 519); overruled, | 


2 29 L.. D...599. 

_ Provensal, Victor» HL (80 Li. D. 616) : _over- 

ruled, 35° L, D. B99,- “ 
Prue, widow of ‘Emanuel x L. D, 436) ‘ 

_ . vacated, 83. L. D. 409. - 

Pugh, F..M., et al. (14 Le D. 274); ; in 1 effect 

- vacated, 232 U.. S.- 452. . ‘vd 

‘Puyallup Allotments (20 L. D. 180) 5 3 ; mod 
fied,. 29. L, D. 628. ~ 


. 320... 

Rankin, James. D., ‘et. al. 7 L. D. 410) : 
overruled, 85 L. D. 82. 
Rankin, John M. (20 L. D. 272) ; : reversed, 
84 LD: 404... : 


Rebel Lode (12. a De 688) 3 overruled, 20, | 


L. D. 204; 48-1. D. §23. 

*Reed 0. ‘Buffington (T L. D. 154) 3 over- 
ruled, 8.L. D. 110.. (See 9.L. D,: 360.) . 
Regione v:. ‘Rosseler (40 Le ‘D. 98) 5 . vacated, 
40 L. D.. 420.. 
Rialto No. 2 Placer. Mining Claim (34 A D. . 
44)-: overruled, 37 Le D. 250. 


Bice Town Site (1. L, D. 556) 5 modified, He . 
| State of California _ (4 Te oe 258) 3 vas 


5-L. D: 256;. ~ . 
ns Verde ‘Canal Co. (26 L. D. 881) 5 : va- 
eated, 27. L:: D.. 421... * ; 
Roberts: v. ‘Oregon Central ‘Military: Road 
Co.: (19° L. D. O91) ; overruled, 31 L. Dd. 
He Age. oe 
Robinson, Stella Ge (a2 L D. 448) 5 over- 
“ruled, 18 L. D. 1. | 
Rogers, Horace B. (10.1 L.. D. 29); > “overvuled, 
>. 141.. D. “321. es | 
Rogers v. ‘atlantie: and ‘Pacific. R R Co. 
(6 LL De 565) ; overruled, 8 L. D. 165. 
7 *Rogers v. Lukens (6L..D.. 111) ; ; overruled, 
8 L.-D, 110: "(See 9 L. D. 360.) what: 
Romero. v, Widow of ‘Knox (48 L. D. 32): 


eh overruled SO. far as in: conflict, 49. L. ‘D. exe 


Lt Dae, hares 
Roth, Gottlieb, (50. L. DE 198) ; ‘modified, 50. 
“GD. 197.2 

Rough Rider’ pid’ ‘Other - Mining Claims” 
(AL LL ‘D. 242, 288) vacated, 42 Le: Ds 
584. 


‘ahicery ‘Carroll. ar le D. 170); over- ) 


- ruled, 39 L. Dy 93. 


hee L. D. 801) ; modified, 48, i. ‘D: 88. 


“Serrano D:. ‘Southéern “Pacific: Re Re Co. 


: Sorli Re 


; Southern Paiifie: R: 


Southern’ Pacific R. Re ‘Co. 





AND: MODIFIED CASE S§ XRT 


Santa Fe Pacific: Re ‘Re Co. Oe ‘Peterson: cca 7 


I: D: 442) 5 ; overruled; ALL: D. ‘383. 


Satisfaction’ Bxtension' Mill’ Site: (14 Li. ‘wD: re. ae 


173). (See: 32) L. D. 128.) Ae 
Sayles: Henry” P. (2) TL. D. ee) + modified 
6 L. D. 797. 


: Schweitzer v. Hilliard et al. as L: ‘De 294) > 


overruled,’ 26° L,: 'D. 689): 


ae Os 0. 93); ; “overruled, ' ‘TL. Dy "880. 


Shanley: @: Moran: (1 L. De 162) ; 7 ‘overrated; 


15. L.-D; 424, 


‘' Shineberger, Joseph co L ‘Di 281) : ‘overs ‘ 


_ ruled; 2 i D. 202. es 
1p. (85. c. D. 399, 609) Hi 
“modified, 386. Le D. 205, ¥ ie. 
Sipehen w. “Ross, WV: Ly D. 684) ; ; modified, ; 

4 L..D. 152s . a 
Smead Ve “Southern Pacific’ R: Re Co. (21 


LL. D. 432) ; vacatéd, 29 TL.’ D. 135. 


: Snook, Noah.A., et at. (41 L. D. 428) ; ae i 


‘ruled, AS. L. D. 864. 


“42 D. BOT. 


8 th Star ‘Lode’ 7 L D. 280 overruled, “ a 
‘Rancho ‘Alisal. Te L. De 11a); -f -overtuled, 5 | Sou z ( yi: ; : 


20: L: D: 204; 8 L, ‘D:: 5238.. 
reversed, 18 L. a “975. 

C8 L. ‘D. 281) . . 
‘ recalled,’ §2°L. D. SL. . : 


‘Southern Pacific R. R. Co. 88, L. D. 89) 5 = 


“recalled, 33 L, Dy, 528. 


| Southern Pacifie R: R. Co. v. Burns (8h L. oe 


D,. 272); vacated, 37 L. D "248.. 


Spaulding Vv, Northern Pacific: R. R. “Co. (21 


LL. De 57) 3 ; overruled, 31 L. D. ‘151. . 
Spencer, James (6 L. D. cee modified, Bi, 
Te DE T12; 8 L. D. 467. i a 
Spruill, Lelia. May. (50: L. De, 549) 5 ; over- | 

ruled, 52 L. D, 389. ee 


cated, 23. L. D. 230. ae 
State of California . ( 15 L. DB 19) : over oe 
ruled, 23: L. D. 423. , 


State of. California. (19. L. oe 1389) | ; va va- ie 
~. cated, 28 L. D. 57. | 
State of. California. (22 


iL. D. 428) + over : 
ruled, 32 L. D. 34. 


State of California. (32-L. D. 346) : : Pyucated: Se 


50 L. D. 628. 


‘(See :87.L. D. 499, and . 
46 L. D. 396.) | 


State ‘of California (44° L: D. 118) ; ; oven aee 


ruled, 48 L. D, 98. 
State of. California (44 Le D. 468) ; 
ruled, 48 L. D. 98 © 


ae 


‘over- ae 


; State of ‘California Vv. cone (19 Ts ‘D. 


. 859) ; overruled, 31 L.. D.'335. | me 
State of California v. Pierce (3 C. Le. 0. 
+ ALLS) modified, . 2 Le D 854. _ 


‘State of ‘California. D Smith 6. i,: ‘D. 548) ; : | 
_ overruled, 18 L. D. 343., . 


State of Colorado (TL. D. 490) ; “overruled, 7 
9 LD. 408: | 


State of Florida, feta Le Di _ 855) 5 3 ‘reversed, er 


“19 L. D. 76. 


Berg. (40° L. D: 259) 5 ; overruled, 208 ao me 


. Co. (15 L. _D, 460) go 


“ite Stewart | ef al v, Recs “et al: 


oy St. Paul, 


" .. ¥Peller, John Cc. 


ie, & cae TABLE OF ‘OVERRULED 
‘State. of: Florida (47 Le D. ‘92; 93); over- 
ruled so far as in conflict, 51.L. D. 291... 
‘State of Louisiana: (8 L, ‘D. 126); 2 ‘modi- 
fied, 8 -L. D. ADL. ces eS 
- Btate. of Louisiana (24 L D. 281) ; vacated, 
26 Le. D. be | 
State ‘of Toulsinna’ (47 L. ‘D: 366) $ over- 
ruled so far as in conflict, : BL L...D, 291. 


State. of Louisiana’ (48: L:. D.. 202) 3. over- |- 
- ruled so far. as in: conflict, 51 LL. D, 291. |... : 2% 
Traugh v. Ernst (2 L. D. 212) ; overruled, 


State of Nebraska | (18 L.. D. 124) ; be over: 
‘ruled, 28 L. D. 358. 
fo State of Nebraska. Ve. Dowiiston. @ on Ee. 
 L, 647); overruled, 26 L. D. 123. 
State of New. Mexico. (46 Ti: D. 210) ; 3 over- | 
—.. puled, 48 L..D. 98:° ss : 
_ State of Utah. (45: L. D 551); :. overruled, 
48 : i D, 98 © 
*Stevenson, Heirs. on VD. oCiasingia (32 
L. D. 650) ; modified, aan Bias 119. 
48.1. .D. 196.) : 
(1. Le D, : 
-446) ; overruled, 29 L.-D. 401, eet One 
‘Stirling, Lillie BD. (39 L. D.. BS): over- 
 yuled, 46 L: D.-110.. : . 
Stockley, Thomas. J. (44. Le D. 178; 180) ; > 
 . yvaeated, 260 UU. 8. 532. (See 49 ie: D. 
460; 461; 492.) . a . 
| yey Paul, Minneapolis. ‘and ‘Manitoba, Ry. 
(8.L. D. 255); ‘modified, 18 iL D. 
(See 32 L, D. 21.) eal 
Minneapolis and. Manitoba ‘Ry. a 
Co. v. Hagen (20 L.. ‘D. 249) ; 3. overruled, 
25 L..D. 86.. — = 


a ae 


7 St.. Paul, "Minneapolis and “Manitoba. ‘Ry. : 


Co. uv. ‘Fogelberg (29 L. D. 291) ; ; vacated, Pe 
80L. D. 191... - 
| Strain, A. G. (40 L. D. 108): ; ‘overruled 30 
. | (far as in conflict, 51 L..D. 51. e 
- Stricker, ‘Lizzie © (15 De D.. 74) ; : overruled, 
18. L. D. 283, : 
Stump, Alfred M., et al. 
- vacated, 42 L, D. 566. ; ; 
Sumner +. Roberts (23. Le aDe 201) ; : over- 
. ruled so far. as in. conflict, 41 L..D. 1738. 
” Sweeney v. Northern Pacific R. R. Co. (20 
iL, D. 394) ; overruled, 28 L. D. 174. 
-. *Sweet, Eri P. (2 C. L. O. 18); overruled, 
41 LE. D. 129. (See 42° L. D. 313.) 
cS Sweeten v. Stevenson. (2 B. L P. ane? ; over- 
ruled, 3 L. D.. 248. : . 


(39 L.. Dz. 487); 


Taft V.: Chapin (14 L. ‘D,. 598) ; a overruled, 
o. 17L. D. 414. — 
‘Taggart, William M.. (at L. D. 282) ; : over 
ruled, 47 L. D. 870... =: 

“Talkington’s. Heirs - @, Hempfling (2 L, D. 
46); overruled, 14 L, D. 200. 7 
é ‘Tate, Sarah J.. (10 L. D. 468) ; : overruled, 

21 L.. D. 211. 
“Taylor v, Yeats. et “al. 
versed, 10 L. D. 242, | . 
“(26 L.. D 484) ; > Over-- 

— ruled, 36 L. D. 86. (See 87 L. D. 715.) _ 
ar The ‘Dailey Clay Products Co. (48 L. D. 
429, 431); overruled so far as in con: 
- flict, 50 L. D. 656. . ; 7 


(8. L. D. (279) pr 


Tripp - V.: Dunphy (28 iL, D. 14) 3 


“Union ‘Pacific R. R. Co. 


. Wasmund v. 





AND MODIFIED CASES — : 


Thorstenson, ‘Even (as iL D. 96) ; cover- | 
ruled, 47 L. D. 258. 

Tleck v. McNeil (48. Le D. 108) ; “modified, 
49 L. D..260,. 


“Toles ve Northern Pacifle Ry. Co: ae el, (39 ; 


L. D. 871) ; overruled, 45. T D. 98. &. 
Tompkins, H.. H. (41 Le -D, 516) 3. over: 
ruled, 51 L. D. “27, - 7 
Traganza, Mertie. C, (40 Aye D. 300) 5 over: 
ruled, 42 L. D; 612. 


38 L. D. 98, 
- modified, oo 
40 L. D. 128, 


Dippy. Stewart (7 C. L. 0. 89) 7 modified, 2 
6 L. D.°795. 7 . 


Tucker 4. Florida - Ry. & Nav. ids: 9 Le * 


~D. 414) ; ; overruled, . 25 L.: D.. 238.. 


“Tupper . Schwarz (2. L. .D. 628) ; Sets 
(See 


- ruled,. = L.. D. 624.. 
Cartwright | Weta Es D: 414) 3 
"modified, 21 LL.D: 40. ° 


Turner 


‘Turner v. Lang Ch: Cc L. 0. 51); - modified, 


5 L. D..256. 


| Tyler, Charles (26° L.. ‘D. 699) ; overruled, 


(3) L. ‘D. 411, 


Ulin Vv. Colby | (24. L. ‘D. git); 3 overruled, 
835 L. D. 549. 

(83 L. D. 89) 5 

‘recalled, 83 L. Dd. “Oaees? 

United States ”. Bush. (13 L. D. 529) ; 
overruled, 18 L. D. 441, 


United | States v, .Central Pacifie- Ry. Co. 


(52 L, D. 81); “modified, 52 L. D.. 235... 
United States v. Dana (18. i. a 161) i 
modified, 28 L. D. 45. os 


Utah, State of (45 L. D. 851): overruled, 


48 L. D. 98. 


no v. Heir of .Natter (46 L. D. 496) 3 


overruled so far as in conflict, 49 LL. -D. 
— 4621. (See 49: Le D. aene for pdeorente 
in part.) - 


Vine, James (aa L. D. 02) 3 ; modified, ‘Ad 7 


- BL, D..622.. 
Vradenburg’s Heirs et al. Vv. Orr. et al. (25 
iL. ‘oD. Gok) 3. overruled, 38 L. ‘D~. 253. . 


Wahe, ‘Toki (at. The: D. 497); ‘modified, Al : 
L, D. 687. i 

Walker v. Prosser’ ‘ar L. ‘D. 85) 5 : reversed, 
18 LL. D-. 425. : id 

Walker. v, ‘Southern ‘Pacific R. R. Co. (24 
L. D. 172) overruled, 28 L. D: 174, 


Walters, David 6 L. D. 186) : revoked, a 


24 L. D, 58. 


“Warren Vv. Northern Pacific R. R Co. : ow 


iL. -D,-568) + overruled so. far as. in con- 
flict, 49 L, D. 891, ; = 
Northern Pacific R. R. Co. (23 
L. D. 445) ; vacated, 29. L, D. (224. 
Wass v.' Milward (5 L. D. 849); vacated, 
44 L. D, 72, (See. ‘unreported. case of 
Hbersold - vw "Dickson, September - 85, 
1918.) 


“Watson, Thomas BH. ah D. 169) ; 


e “Wilkerson, Jasper .N.. 


TABLE. oF OVERRULED 


. “Watevhouse; ‘William W.. 
> overruled, 18 L. D. 586. 


fied, 6 L. D.. TL. 


e. ‘Weber, ‘Peter. (7 L.. D. 416); overruled, 9 


‘L. D, 150.. 


| ‘Weisenborn, Brnest (42. L. D. 583) : a 


ruled, 48. L. D. 395.. 


“Werden: ». Schlecht. 20. L D. 523); cover: 


ruled, 24 L, D. 45... 


"Western Pacifie Ry. Co. (40 L, D. 4115.41 


L. D. 599) ; . overruled, 43 LD. 410... 


‘Wheaton v. Wallace (24.1. D..100) ; modi 


fied, 34 L. D. 383. 


“White, Sarah. V.- (40. we D. 630) ; i" overruled 


in part, 46. L. D. 56... 


; ‘Wickstrom ». Calkins (20 L. D. 459) ; modi- |. 
21 L. D. 5535 overruled, 220 Le De 


. fied, 
B92. 


“Widow of. ‘Emanuel “Prue” cc L. D. 436) : 


vacated, 33. Bee D. 409: 

| Wiley, . George: Po (36 L. D. 808) 5 

36 L..D.- 417. eg 

(44 re D. 138) ; Ss over- 
(ee 42. L. D. 313, a 


idee 


oeuled. 50. L. D. 614. 


“AND: ‘MODIFIED ‘CASES. 
(9 L. D. 481) 5, : 


“modi- 


‘Willis, Cornelius, ét al. 


‘modified, ee 


Pee 


‘Wilkins, Benjamin | Ce; 2. Le D. 128) ; 5 mode Fei | 


fied, 6.L. D. 797~: 


H Willamette Valley and. Gecccae. Mountain a 


_ Wagon. Road. Co.: v, . Bruner (22 De. 


-» 654) ;' vacated, 26-L, D.. 357. ee 
Willamette: Valley and Cascade: Mountain * 3 


- Wagon. Road Co. v. Chapman’ eee Le D. 
61) ; overruled, 20.L. D. 259. 


-Willingbeck, Christian P. (8 L. De. 383); Bt ky, 


modified, 5 L. D. 409. i 
aT i D. ‘185) 3 
overruled, 49 L, D. 461. 


_ Willis, Bliza. (2 L. D. 426) ; overruled, 28 oe 


L. D. 436." 


-*Wilson 0. ‘Heirs of Smith (37 L, D. | 519) ; i. a8 
(See 48 L. D. 


- overruled,. 41.L. D. 119, 
196.) -. 


Wi tbeck ¥. Hardemani (56 L. D. 413): * ee : 


ruled. #0. ‘far as:in conflict, 51.L,.D. 36. 


Wright et al. v. Smith (44 L, D, 226); in 4 


. effect overruled so far-as:in contlict, 49 a 
lL D.: 374. : 


-| ma v. ‘Branson’ (30. Le ‘D. 810) a ian 
- overruled, 52 L. B,. TAB. ‘8. : 
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: governing . the: ‘production . of ia 


and gas. 


_ ver, and. quicksilver | 


land grants. 
‘No. 


.. Alaska. : (Circular 


‘Régulations of June 4,” ae ‘ | 
7 1920 (47 L. D. 552), revised_-__" wee 

Be 1927, January 8, leases of gold,.sil- - 
| on. private ‘ = Ggh sor 
(Circular Na.. A107) -. ee 
1927, January 22, fur farming -in. .. 
1108) ---- +. 


ho 
a] 


1987, ‘February 21; bonds with oil 2 


‘and | gas: permits. 


- Section 4(h) > of” a tae 


’ Circular No. 672° (47 Ly D. 487), 0 


modified. Circular No. 754 (48 L. 
(Circular: No. ; 


-  D. 112), revoked. 


1111) ne oe 
1927, February 25, sale of dead or 

down and fire killed timber.. 

agraph 2, Circular No. 1093 (51 a 

L. D. 574), amended. | (Civelar 

1s (aie Hs) Jeo rear a RE - 


 Par- i | 


40 


of: her husband. upon submission. - i 


of bomestead final proof...--_---— 
1927, March 14, récognition of Mis- 


souri Pacific Railroad Company as es, 


successor in. inter rest to Jand “grant 


rights____ Deanery serena Pei cite tai tec oe 
1927, March. 15, ‘confirmation of min- | 
(Circular . 
No. MiMjee : 
1927, March 15, oil and gas leases) 
for unallotted lands within Execu- ~~ 
tive order” ‘Indian reservations—__ a 
4927, March 16, railroad: selections | ; 
of lands valuable for oil and gas... — 
Instructions of September 17, 1925." - 
(51. L.. D. 196), Teaffirmed_-_..- 


March ‘17, fees. paid ‘pursuant. BOR 


re eral school. sections, 


7 


to the leasing act. Circulars Nos. 


‘L. D. 188), ‘amended, 
No. 1115) — Seieiad et encs te eaenes tienes . 
March - 18, bonds iii: oil and 


1927, 
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RELATING TO. 


THE : PUBLIC } LANDS. 





: mma REGULATIONS TO GOVERN * THE PRODUCTION oF. FOr - e ea 
| : AND GAS—ACTS ‘OF. FEBRUARY 25, 1920, TUNE 4 “1920, AND Be = 


“MAROH 4, , 19237 Atos: ) 





ee - a, “Devanmtnsr “OF THE ‘Tittiaton 


. Groocicst: Slots ae 


| Washington, D. G, vue d 4, a. = oe 


"DEFINITIONS 


‘The following | terms as s used | in » these regulations shall have the | 


a4 “meanings here given: 


Supervisor —An agent: oo. by and: ah thie power. +6 athe 


: or the Secretary of the Interior under the’ direction’ of the ‘Director 
of the United States Geological’ Survey, i in’supervising all operations 
under’ these. régulations’ within. the district to which. he is’ assigned. oe ue 
a ‘Representative; local representative: —Any employee’ of the Depart ees 
“ment of the® Interior who is’ designated: ‘by. a supervisor. ‘to act for — oes 


him in any: specified part or. ‘all of the. supervisor’ ’s district.. 


Lessee Any holder of an oil'and gas prospecting spécinit or. ae : ae 
issued under’ ‘the. general. leasing act of February 25,1920 (41 Stat... 


ee 4377). the naval. appropriation. act of June 4, 1920 (aL Stat. $12, 813), a, 


~~” or the act: of: March 4, 1993. Ge Stat. Mis), or r under. ‘special ss ee sae oa ee 
ag ment: ‘by. the United States: 2 ae 

os Perméttee. —The. holder: a an. ea Bary gas prodpecting permit ond a 7 

a “potential if not. actual lessee who: i is regarded as such andis. ‘subject | 


ae to the ‘provisions: of f these Tegulations m 80 far: as they a are ee: _ ee 


"s _ to his. operations. - tra ar Sp ie a ae 
Cane Leased lands, leased premises, lenibed tract —Any lands or: deposits: sng 
. occupied under permit. or Tease: granted to a lessee. ee ee 





"a Reviston: of pazaluttoiie of June 4, 1920 (at L. D. | BBQ). 


= 7 Omitted from volutie. 51; a ama oa ee Ye ts er a aes eae ot 
"8 7522—27—vou pot oo = ae es n Be ee co Re 


ee aos ee: _ DECISIONS RELATING TO THE PUBLIC. LANDS - eee AN 


WIT: ‘WHOM TO DEAL 


In matters pertaining to drilling and sesdedings ppbritichs ad ie Ao 


oe - ‘the handling and gauging of oil or gas.the lessee should deal with — 
ke - the supervisor or his representative in the district where the- land one 
under permit or lease is. located. Should the lessee not know with 


ars 4 - whom to deal, he should i Deas by: letter to > the eign Geological « - 
ce » Basvey, Washington, D. CL , ee ae ioe 


= manner i in keeping. with. the. best, practice. for the locality... 


_PURP POSE oF. ‘SUPERVISION 


The supervisor ae his representatives will: require ‘that lessees - : 


| pei ‘with these. regulations and~operate their pepper in a ae 





Inasmuch as. any. specific. and. binding regtilations. drawn ao oe — 


oy : field or even ‘most fields may not be ‘applicable to certain other ‘fields, oo 


ee the: following regulations. are purposely broad in scope, ‘the details of =. 


poe ~ interprétation. being left to, the. supervisor. Where they. are adapt- 


oe 8 able, the. suggestions, for, efficient operating discussed in Manual for 


7 ; 2 Oil and Gas. operations. (Bureau: of Mines Bulletin: a will form : 
a the basis of the : departments policy a and d eequireinenta = . 


"SECTION Te ‘POWERS: AND DUTIES oF SUEERVISOR 
“Tt hall, be the duty of the s supervisor r directly 0 or r thtough his rep- . 


‘resentatives—.. en af 
(a): To.-visit. on ‘iis. to cae Tened, lands Vice. Operations for : 


: . ‘the discovery. or. production of oil, and. ‘gas: are conducted). to inspect 
and: supervise: such: operations. with'a. view to, preventing waste: of. oil 


and. gas, damage to formations or ‘deposits, containing: oil, gas, or. 


- water or :to: coal measures- or, other. miner al deposits, 3 injury: to: life.or  * 


ou property, or. economic: waste 5. and..to: issue, in. accordance: -with; the | 
- provisions.of the: lease and head. regulations, such, necessary instrue- | 


- tions to. lessees as will, effectively prevent : such waste or damage. Aes 
(0): To make: reports to the Director. of the. Geological. Survey a as = 


7 oe to the general: condition ‘of the: leased . property: and. “thie: manner in | 7 
ote OF oe which operations are being conducted and the departmental orders. my 
are: being obeyed, and. to. submit from: time. to. ‘time: ‘information: ‘and 


ou. recommendations. for safeguarding. and protecting’ the. surface a PEO. aft 

ee 4 erty and the underlying. mineral-bearing formations..; | ies, 
.--(@) To prescribe. the manner: and form in w ick: all, records ot: 
oes operations, reports, and notices shall be made:by lessees... +» rae. 
| (d) To require that tests shall be: made to. detect. wastes: “of oil a 


ee gas, as well as the presence of oil, gas, or water in a well; and to. S : 


ce ee pioseribe: or BpPreye me methods of making such tests, 














-\ DBOISIONS ‘RELATING’ 0: TEE ‘BUBLIC: LANDS” ca 8 fot 


ree To. ‘require the. correction, ina: manner 46) ‘Be spreoilabab one. hee 
reuse) by him, of. any condition existing: subsequent tothe com: 
pletion of a well which is causing or. is likely to: cause. damage toany 
formation bearing’ -oil,: gas, Ore ‘water’ or. to coal ‘measures. or: other’ ee 
“mineral: deposits | or’ ‘which’ 1 1s is dagen to > life #98 property 0 or. waste- Pe 


fal of ¢ oll ¢ or ieee 






gas: 5 well hich’ may he: utiliged: his in’ “his ‘Opinion : 





i reich nation es eae 


eee to — the ges producing. forinations: ie He's ‘shall: like- - S - ms os 





“veapacity of gas “widliag rue 





(7) ‘To:assist’and’ nite Tesco ink tests: anid! carrying on a a. 8 


“periments for the: ‘purpose of ‘increasing ‘the: efficiency’ of: ‘operation. 


* €h) Lo compile ‘records‘of ptoduction’ ‘of: oil, gas, ‘and! natural-gas oe 
“Yeasoline and te compute! aid oe the ainount. and: Waltie ‘OF accrued Lf LES 





as ere 
TROD: Bee He 





Ueaeceete 








(2): To sien divikddn'orders pranting'p pipes -line‘< éornpanies ius auithowity. : : “ 
Re. receive: joil. or’ ‘gas. ‘fvort" leased Tarids® ‘a accordance with’ vere oe . ‘il ; 


ment: Tiles: and résulation: 








forms for ‘poyalty” oil’ delivered to! an! agahtof t he: United Stites or ae 


SAUER ES 


| ‘cg: ane aan 
ae a PEALE 


t0' the: Government: account: Chee gh 





(7) On receipt. of. application. foi: relief from. any dititing < or - pro- | ot 


ducing ' ‘fequirement: ‘under ‘a; ‘Tease,’ @y 6 ‘forward’ such’ application, 
together with‘his réport. and: pécommendation’ ‘thereon: ‘to the Director - 
of ‘the’ » Geological sur Mitel he iy ation. ty the’ Searotary, t to : 








: _ appeal as n provided j in. ection. 6. haneol: Tha eee aia 
(Ry. To" require,’ “by ‘written’ ‘notice; Shalsidattd 2 abel of Pip 


- ‘operation: ‘or ‘practice contrary: to. the: “requirements ‘of! these: regula- ee Pons ee 
‘tions’ or to the written orders of the supervisor” or his representative ees 
“until the: lessee shall have complied with, stich. requirements | or orders... 0°, °° 
A To receive and transmit promptly to’ the Director of the’ Geo- ERLE 
“Tésical Survey, , for review by’ the Secretary: of the Interior, all appeals ; tee 
“from his: written _ orders, , together’ with: his: report i in. the oo ee 


eee sec. 6. nae 








ay PhS esede’ ‘shall. douféent” i ‘the Bede a the lenses or r permit ae SS 


and regulations and to the’ written instructions of the supervisor. or a ee 
“his. -Tepresentatives. and. shall take. _precautions to. Pr event: awaste. Of © on 


ii ae Se ees 





a ae oil or r pas, damage.t to formations. or deposits bearing oily GUS, or w ater See 





























ee to or! ‘to. ‘coal: measures. ore other mineral deposit injury to: “life. ‘or 
i property, or economic waste. 90.8. seh ee 


ens ‘address. of a: local. or. resident: ‘representative . foreach. permit, or 
~~. Jease, on whom: the, supervisor. or, other authorized representative of 
ek the’ ‘Department. of. the. Interior’ may. serve notice or. with whom he. 
ue _ may. otherwise. communicate; in, securing: compliance. with, these’ regn~ 
eee tations.. “The resident. representative of the lessee shall, be designated 
Bei before drilling | or.other operations are begun.» : ee 


ees incapacitated . for: duty” or absent. from his ‘designated addréss, 
othe lessee shall designate i Im writing : a. substitute: to-serve in his stead; 
~. and, in'the absence. of such. representative or of written notice of the 
eee appointment: of. a substitute, any. employee. of the: lessee who is ‘ou 
"the leased premises or--the: contractor-or other - “person in. -charge..of 
— ‘operations. shall be’ considered’ the representative of” the. lessee. for 
ae the. ‘Service . of: written: orders. or Notices . as, herein. provided, and 
cee tractor, or other,‘person ‘shall be. deemed . service. upon the lessee. 
ee AIL ‘changes. of address of the. designated, ‘representative: shall. be 
ce. ‘immediately ‘reported, in ‘weitings. to: the supernibor or: his Jocal 
Rae representative, ie seen re 7 


De a as ‘may in necessary. to: ‘pkotects ‘hansel aveingt “piss, wells on. 1 lands 
_.. the title to: which is not held: by. ‘the. United States of America, and 
--> then only on consent. first had in ayriting: from the supervisor ¢ or. r his 
a "representative. — | 


a att or, formation test, “deepen, ‘shoot, plug,. or ‘abandon. any. well, or 
a alter the casing. in. i: without. first: notifying the supervisor or. his 
oe representative of his plan. or: intention. and -teceivang, g approval Prior 
ae ae commencing the contemplated: ‘work... es 


a spicuous s place with his’ name. or the: name. of the. ‘actual: operator 
<3. and the number or designation of the well, and shall take. all neces: 
“4 sary means: and precautions to preserve these markings. Abandoned 
..  wwells shall be marked with, a: permanent. monument which: shall con- 
ee? ani sist. of 4 piece. of pipe not. Tess. thati 4 inches in diameter and not less 
- than 10 feet.in length, of which: 4 feet shall be above the ground level, 
Ss the. remainder being ¢ embedded 3 in cement. This: spines shall be capped 

Pte & with a Screw. cap. 


oe _ . quarters. in’ the field: vaccurate records: of ‘the: drilling, redrilling, 





DECISIONS: RELATING: ‘TO: ‘THE ‘PUBLIC ‘TANDS | “Evol 








(0) The: lessee. shall: fdest gnats in pastiting! the 1 name. and ‘post: ‘office. 


Tf said designated local or. resident. Topropsiiiative shall: ae any vine i: 


service in: person or by. ordinary. mail upon, any: ‘such employee, con- 





fe) ‘The lessee shall not drill any. “well within 200 fet of any of 


UY Des air eat} 


(ad) ‘The Jessee alia ‘not re ‘to: ‘auill’ ‘fearill, ae wer ght: 





Gy ‘The lessee shall ‘keep on’ the! Tehadd premises ‘ ‘or. on his ‘head? 











"DECISIONS. ‘RELATING TO THE. PUBLIC. ‘LANDS: 





a deepening: plugging; 0 or: Wabadiloaing of. sill ‘wells and: of ‘all: aldbnaby ripe . 


tions to casing, the records ito.show: all: the: formations: ‘penetrated, - - eee : 
the content ' of oil: ‘gas, or water: (and. if water; its: character), AD a ae 


- > casings: ‘used. in drilling. the- “wallkgee - He shall furnish: such: char= bas fe 





each: formation, and the:kinds, :weights, landed depths; and sizes of oF 





: ce acteristic: samples of each’ formation, penetrated 2S: may: ‘be requested ae - ke 
- 2 by: the supervisor or. his: representative: Within 15: days: after the~ eo 
| ~ "completion. of any: well’ and? within: 15; days’ after. the. completion. of: ee eee 


ae any. further’ operations. onvit: the: lessee shall. transmit \to, the: super-. a ” 





--yigor or. his” local, representative | copies: ‘of: these: records. OM? presi. Ny 


ie supervisor: The: lessee. halk: also. subrhit: ‘such’: other : reports and 


i 2 scribed forms | (see: sec. 5 of; these regulations), furnished: by: the’ He ee 











> "yecords of. operations as mayi'b required in: ‘the manner. and form. i 


ee prescribed by the : supervisor. 


(Sb secs. 5. ye eerie a 
-(g). ‘In: ‘drilling: in. “ wildcat.’ oe territory: or: in a pas or. ai field oe 





eee where. high pressures are likely. to exist: the lessee shall.take all: ‘proper: id ae . 


ee be cemented: around: thé: ‘casing: shoew’t >. 


: . : ; required, surplus: mud: and, cuttings. shall be: confined i in. suitable, pits. el us 


| “precautions mecessary for: bringin; the: well: ‘under: control Ab anys igre 
_. time:and shall provide:at the:time-the' well is started the proper high- ae ae 
Lae pressure fittings: and: equipment: required: for such: work, : Good: prac: | ee cane 
~ tice under such: conditions: ‘requires that: the conductors string. of: casing - ee 





(A): Whendrilling with cable. tools,’ the ‘Tessas. ‘shall: provide ee - 
least’ one: “properly: prepared: slush. pit, into.. which ‘he must. deposit ae 


mud and: cuttings from clay. or! shale. free. of sand that. will -be suit- 
ay able for. the mudding ofa. well, except. when hei 1s- drilling i in: a ‘proved eons 
area where itis known: that: sich: precautions: are. unnecessary... . When: ae | op RAE 
 Pequired, a second pit must’ be provided for sand _pumpings: and other Bate ge ee 
material extracted: from: the well during the ‘Process: of drilling, that Sen ce 
"are not stitable‘for mudding,. ie ne eee 
Gy ‘When drilling, with. rotary, tools, the Teces halk: ‘roads when i ys SOS 
; requised by the: ‘supervisor. Or: his. representative an! auxiliary’ mud. pit, a ea 
: “of. suitable. capacity in. which he can: maintain. a: supply. of extra heavy. io ce a 
mud for: emergency: use in case of blow-outs-or lost circulation. | A Wiens) 2 















: (7): he lessee, by: methods. approved: by. the supervisor ¢ or his local eee 


oe representative, shall effectually: shut off and exclude alll: water from ie ea 


oe any oil or gas: bearing stratum: and. ‘shall. make. a. casing’ cand, water. ce 


: well and. drilling’: into, the. oil,or: gas-sand..; 


% . shut-off. test. before: suspending drilling operations or: ‘completing, the oe oy ae 





oat gtd 


 The- lessee--shall: algo. effectually. test. for conimercial. rarodiueti vite aay ae 


- ar all. formations that: give evidence: of. carrying oil or gas, the. test.to-be. ee a 


= - made. in a,manner, approved ‘in, advance: by the supervisor. or. 


his. local: a = rae 





. : representative, “Unless, otherwise specifically, approved. ‘by. the. super: 3 





a : visor: or r his: s representative, formation: tests shall be made at, t the time. ao ; - 


























: a ome ae ‘DECISIONS. RELATING TO: THE PUBLIC LANDS. Cea tol. edb 





“hres fommintions ‘are 5 pendtratad anid in: he absence: ae excessive a 


pressure: froma column:of water or. mud: fluid. 





: (BR). ‘The lessee’ shall not deepen an: oil or. gas. swell. ne they purpose eee 
os ‘of producing oil-or gas from a. deéper. stratum: unless: the ee pro- ioe oe 


ductive strata‘are properly: protected.” 


B): ‘The lessee'shall. prevent any.: oil: or pal well f fron Blowing “opens 


i. and ‘shall’ take. immediate. ‘steps. and: exercise due diligence. to. bring: ie 
| ay we) ~ under control : any “ wild” or burning oil ‘or gas well or water well. ©.” 


(mi). The lessee shall: Operate his' wells in-such’ manner as. to elimi- 





“nate, so far as possible, the formation ‘of emulsion, or so-called B. 8: ae 
TB. the formation: of emulsion, ¢ or B.S., can not be avoided and the oil. é 
“can not. be recovered: from the: emulsion’ by usual ‘methods of treat#: | 








“ment; the: lessee. shall: treat. the oil top 


ut it-into-a. marketable. condi- 


“tion it it can be recovered ata. profit.” ~ The supervisor, 1S empowered : oe | 
to authorize : a: deduction, before: the royalty 3 1s° ‘computed,: on. account. ee = 
.. of the cost: of. putting. the. oil. into: marketable: ‘condition by ‘such: 


unusual methods, in order. to: encourage the conservation of oil:and. 


oil products. To avoid excessive losses from: evaporation: or ‘burn- oe 


ing'the oil,” thé lessee. shall not: heat: emulsified. oil for the purpose of 


- breaking down: emulsions: to: ‘temperatures ; above the: minimum: tem=: Be 


perature required. to put the oil-into: marketable. condition: . 


(n) B.S. and salt water from: tanks'or wells shall not. be allowed oe 
“to. pollute. streams or ‘damage the surface: of adjoining land... If the are 
B; Seean not, be. treated’ or’ burned and the volume. of'salt water is too. ~ 
great for disposal by. seepage: and. evaporation, ‘the. Jessee should con-:. ° 


~ Sult: the supervisor or his’ ‘Tepresentative’ regardnig its disposal, and? a 
dispose: of it under some approved method.” : 





(0) All oil ‘run. from ‘leased lands: shall be ‘gauged according io a 
"methods approved by 1 the supervisor or his‘tepresentative. The lessee. 
‘shall provide: tanks suitable ‘for containing and ‘accurately measuring » oth 
the crude oil. ‘produced. from: the: wells: and: ‘shall. furnish: to the‘ super-' is 
-viser’ ‘or. his. repre ‘sentative. at. least: two: ‘acceptable. copies of all. tank : 
"pales. The lessée shall not, ‘except during: an emergency and’ except : ne : 
“by special permission’ ‘of: the: supervisor or: his: representative; (0) 
firmed in writing, periiit oil tobe ‘stored or retained in‘earthen’ ~ 
“resérvoirs:or in any other’ ‘receptacles’ in’ | which’ there e may, be undue Cee 





Waste of ‘oil by. seepage or evaporation.” 


Cp). Before abandoning a. well. ‘the: jessed: ‘glial? submit: to. thie: en oF 
-visor or his representative a: ‘statement: ‘of ‘reasons’ for’ abandonment’ i. 
“and his detailed: ‘plans for « carrying: on ‘the: work, ‘together with dupli- ve 
cate copies: of the log in case. it: has’not- already ‘been submitted; ‘and: 
_ shall’ prodeed: ‘with the abandonment’ only on ‘receiving: the. written’ Meg 
Me * apbitval of: the: ‘Supervisor | ‘or’ ‘his: representative’ and i in ‘thetianner’ 


_ Bjeoribed: bys ‘such official. No: ‘producing oil '¢ ‘or’ r gas well: shall: be i. : 3 


t 





ne ' 


ee ce "DECISIONS: RELATING TO THE PUBLIC LANDS ' on hoe: see 


Ee hardened: Bares re is’ s demonstrated that further operation i is com- oe oS 


mercially unprofitable. - | pe 
~~ -.(g): The lessee shall prevent thea waste. of. riatural” gas. or its: ete 2) 


ae ful utilization. - The use: of gas in its natural state in engines, pumps, a fe 
or similar’ equipment. where. its pressure is the’ direct. operating: force <0: 
oF ag! prohibited. unless the exhaust. gas.is conserved for use as fuel-or 
unless: special’ Dermision ‘is. - obtained from, the. Sipervinon. or. ri big hs : 


= a representative. “5 , oe 
(7) The: oe shall: exercise. : phasonable. preciuibion:: in. oe eee 
: ~ against accidents and. fires and shal]l.make a full report, to’ the SUpERE oe ae 
oe - visor‘of all accidents or fires on: the leased premises. ee 
eR s). The lessee shall file with the Secretary of the Interior, through: aon 
thie supervisor: or. his. representative, triplicate. signed: copies. of .con-. . e 
-. tracts for the disposition: of oil, natural gas, and natural- -gas gasoline ae 
a produced, except that. portion ‘used. for. production. purposes. on: the eee fe 
- Jand Jeased, and in the event that the United States shall elect.to take .~ 
its Yoyalties | in: money instead of in oil or gas-or gasoline, he shall not, cee 


sell or otherwise dispose of-the: “products ofthe land leased: exceptin |. 





- accordance. with the sales: contr act « or, other method. first: approved. be : 


the Secretary.« of the Interior. . 


(8) The lessee. desiring neliag om @ any. drilling or. yr producing re- y - a 
: quirement under, a lease shall file, in duplicate, with. the supervisor.or . 900° 


_ his representative an: application. therefor, including a full-statement — 


~ of the: circumstances, theta In his opinion,, render: relief necessary: or. a 
“Ss. Aeairable: feta wohik pes : 


(uw) The ee ‘nits, immediately obey. We poe intended. 6. ae 
out the. terms. and. spirit of. these: regulations, whether they are: issued | 
dir ectly. by. the. supervisor or. through. his. representative. . Subjects 


of controversy may be settled in conference. between: the lessee and, the... 
“supervisor: or. his repr esentative, but. the. supervisor or his representa- eae 


ee tive shall. have. final: nonty, subject to. Abe eighiss of # appeals as; Bro ~ 
i. vided: in: a section, 6 hereof." Pe ey 


“SECTION: 8. OTL HOYALTIES. 


: | a Be States land ‘office fox the district 4 in hich the. leased land ie be oe os. 
situated. Royalties shall be due and. payable. on..or before the 15th — as 


2s ef each calendar. month for, all oil “produced during. the receding, ce oe 
a calendar: month. aa © oo 
. Tf the Gévernincht sects to. ake ae royalties i in a ie ie. ge he 


ee shall furnish storage ‘for ‘such. royalty. Oil free of charge for 30 days var a 


= after the end of the calendar month in which the oil is produced. 
fe - The o oil ; is to be stored c on. ‘the leased - premises or at such place « as ae oe 





ai mye “2 _ plloisioNs! ‘tiLatENG “20° THE: ‘PUBLIC: LANDS | “von a 


ee supervisor ¢ oF “his: ‘representative and the lessee "may mutually pape: 
oe . Epon. a ere 
eee C) "The: alitiing-sedle royalties ‘are bal on i thes average’ ‘daily. ‘pro- oe 
ee. duction. per. swell-- _ Ordinarily’ the average’ daily. production: perwell 
ee for a lease is computed: on the basis ‘of:a28; 29, 30,.0r 31 day: month ee 
(asthe case may be) and the number: of: wells: ‘On. the. Tease counted as . oe 
whe: prodtteing.* (Tables’ for computing royalty on. the sliding- scale basis 
oe may be: obtained upon application to the supervisor or his represerita= ae 
ooo phves)e The supervisor ‘will determine’ the: number: of: ‘producing : wells oo 


odes . seat 
4 Pond ta He ore 


; as computing’ royalties in accordance with the ‘following | Gases? ao 
“Case I. On a. previously producing: leasehold, count as produidhiy Ses 





a . that: produced: for less than 15 days during the month. 


“s@asp IT. When the initial production of} a leaseliold is: made: ing i. 


a % the calendar month, i compat eng fe on ‘the ‘basis c f podcing well vee 


oe days. 


Meng, 


o elle for. every day of the month ac i previously pr oducing well that > 9). 


oes produced: for 15 days or more ‘during the month and: disregard; those a 


i ously prodéeing Veaseold anid produce: for | 16 days 6 or more. o dudiug ae 
the calendar month in which they are brought in, “count: ‘such - new ( 


: -well'or wells ag producing | every day of: the month, in arriving at the - 
‘number of producing well days. “Do not count’ new-well or wells. that 


; - produce for less 'than ‘10. days during the calendar’ thonth: 


“Case IV. “Consider “head: wells”: that: make their. best piodiictions S 


| 4 by. intermittent pumping or. flowing as: producing every. day. of the = ms i 


: month; ‘pr “ovided. they are regularly operated 4 -‘in-this‘manner. : 7 
Case Ve On | a Lababsias & . S. Tease: where no. old. well or. 


as ace 


a . actual’ : producing well: ‘days. 


S : _ the month, , compute the royalty at the same ‘royalty percentage: as. that: 
he OO: the: last preceding calendar month in’: which. Praduckon: and 
es _— shiptaents were normal: Se ea . 


: . a averaging the production ‘from two distinct sands. or. horizons. when. 
is the: production of one ‘sand: or horizon is ‘relatively insignificant” as 
ae compared to that of the other, ‘shall be submitted to the supervisor. . 


re fe aie month of J une, the wells considered in. computing royalty 9 on. the 
=* “entire production of the Property. for the month : are. e indicated: 


- Case. VIL On‘ a. ‘previously: firddncing i ‘Tei “phone no aie ‘were s a 
Oe produging: during the: ‘calendar: month, but. oil Was ‘shipped: during 


Special. cases not subject’ to definition, such’ as “those. arising pon 


“In the following summary Or operations: on 2 ‘typical leasehold foe 


Ba), DECISIONS RELATING.TO THE PUBLIO LANDS © Q 


ne Ene ° nce cee “fi oe GEM Heer to i : a ae ere ae aie! mpeear toe, On - Ht eee 3 sg ie ee tah ie pied beat se : of eon Tee wae 

eR Eee! tty. El a Sak, See Gh Mee ode Ae gies soit oe Oe ee Pe be ‘s Se gckticaS “EN a a fee oe eR Sa ae ane Sata es 

ee count 
= fe ete ne. Cae ae ee Bu Segcay or ge 





Produced for 28 days; down June.5, 12 hours, rods; June: 14 ae gab eae 
eB! hours, engine: down; J une 25, 24 hours, J une 26,24. ‘hours, © 





a Bioduaea t full tite: for 30 daje!: ne Pes ae eee Sen pees PG eS 8 cee 
|:.Produced for 26 days;.down 4.days.for repairs. = 22:2. 22-+ wal sey Po ae 


|, pulling: rods and. tubing - DE ih WE iain ate Sacer eee ee te 
| beaded for 12 days; down. June: 13. to. i a See neg a 
Produced for 8 hours-every other'day (head well)i::._.22 2222). Keo 

| Idle producer: (not, operated). ii. io. cyte ot oe eee 
tad mel seompleted J veer eae erate — ee ae eee Seca. eee cr, ey 


aon this. case ee are seven: wella on. "the leasehold, put. wells: No. a i eee 
: oad No. 6 are-not. counted in. ‘computing: royalties. | “Wells Nos. 1, 2 : a 
oy ieee Bs and. ‘4are counted as. producing for 30. days... The royalty: Ig oe 
taken. on: the total production . of the leasehold for the: month, {mend ee aa 


dng the oil produced by well No. 4). 


Government, leases stipulate: that the coraliy: all be ae on. aie Oe ae 


basis: of the actual production. from the area leased. As a rule the . | 


pipe line runs from. a’ property closely. approximate the production. > | 
-from that: property. over a period of months.. “Because of the accurate 


es ‘gauging’ of clean: (net). oil’ when ‘running: to" the: pipe line, the: depart- 


“ment prefers, ‘when’ practicable, to: compute ‘the royalty: on: the: ‘basis © s 
ea ‘of the’ monthly . pipe-line runs from Bi leasehold: rather ’ than’ on the - 


“basis ‘of the actual. ‘monthly production, ‘but it reserves ‘the right: to. 
~ “compute: royalty: ona production basis, : taking storage: into. ‘account, 2 
. peta the supervisor. or his representative may 80 elect? oh! 
‘(e) ‘The lessee shal file’ with the supervisor or’ ‘his: appredenitive ee 


ve the run. tickets’ for: ‘all: ‘oil: un from leased’. lands: except’ as special. 


- ¢onditions — ‘thay’! iiaty ‘other: “Atrangements approved ion ‘the - 


Soe ee Co pte ee 





“SECTION a: -NATURAL- Gas AND “GASOLINE ROYALTIES 
(@) Measurement ¢ oF > Navonat Gas - 


opie" teen atta" gas” as. ‘ied in‘: * thibge sieges halt aie a ae oo 


: Sees to mean. either’ gas from | gas” ‘wells or so-called ‘ ‘casing- Peo i 
. head gas’ OF. a trapped gas” * produced by. oil, wells, The’ term’ “dry: Pen 
ae “natural: gas” ’ applies to natural’ gas containing. 50: ‘Tittle gasoline that 


its! extraction is not: ‘commercially feasible | or to natural’ ee from ras we 
oo which gasoline has: already been extracted: ' ae eer. 
a ATE gas: subject to. royalty shall: be rieastired: ‘ey theters! pis fetably ne 
4 7 of the orifice-meter’ type), approved: by’ ‘the’. supervisor or: his. yepre- eee 
‘sentative and installed ‘at the expense of the: ‘lessee at, such erm as roe 


Ju 8. CIRCUIT COURT OF APPEALS, 
“THIRD CIRCUIT. 


The p Property sf the United States ge es | 4 fe 


—_ aay be: agreed: ‘ta by the supervisor. or. oe epresantatins.- ‘The ee 
‘standard of pressure in all measurements of gas sold or subject, 1Ok: 
aa ‘royalty. shall be 10. ounces above an atmospheric pressure of. 14. Aen ; 

pounds to the square inch, regardless, of the atmospheric: pressure ate ye 

a, 2 the point. of measurement, ‘and: the : standard of: temperature | shall a 

be 60° Fahrenheit. “All measurements of gas shall be-reduced by . — 
| computation 1 to these standards, no matter: what may have.been the 
ee oe pressure and temperature. at. which the - gas. was. actually measured.. 
By. reason of: higher altitudes in certain’ portions of' the Rocky =~. 
~ >. Mountain: district the absolute. ‘pressure of the’ flowing gas. in these 
ee - fields shall be taken as the gauge. pressure plus the actual average © es 
= at ‘atmospheric 3 ‘pressure ‘existing: ‘at the points of measurement, in order’: - 
to reduce: equitably’ the ‘quantity: of: gas to. ‘the Government standard =~ 


Ee eee LO Seo , * "DECISIONS RELATING ‘TO THE. PUBLIC: LANDS. “Lval, ies 


| “of 10° ounces’ ‘above an atmospheric’ ‘pressure’ ‘of 14,4. pounds to. the. : 


| : - ‘square inch. : ‘Tables for this correction: have been. computed: for some... 
ot the fields situated at high altitudes. -Information relativé to these 


Viet tables may: be obtained through the. supervisor « or “his er eorecoitanve i“ : 


@ Parte or Roxaurms 


+ "Naturals -gas and naa gas : gasoline covalent thats are Pe in, . ie 
as: yale. ‘shall. be: paid to: the register of the United States:land office 
for the district.in which the leased land is situated. Royalties-shall 
be due and payable on or-before the 15th. of-each: calendar month for: | 
- all natural gas and natural- “gas gasoline produced during. the ‘Dreced: ee 
ing calendar month. ae | ea a 


The royalties on ree aioe and aitaral-pes deaoling from parmnits 


: and: leases under. the. act. of February. 95, 1920, the act of June 4, - ~ 


1920, the act. of March 3, 1923, and. special. agreement by» the United 


: States, unless otherwise specified i in the permit, lease, or special agree- 


7 ‘Ment, shall | be hana ont as. » stated in. the: Following: Paragraphs Cc : 


© Roxas oN Naronat Gas 


oe The: ee on ee ‘gas, whether gas ith which the an ee 
nee: gas gasoline. has been extracted or otherwise, shall be 1234 per centof 
the value of the gas as fixed by the Secretary. of the Interior where the 
ee, ~ average. production. per day for. the calendar month. is. less'than 
-- «8,000,000 cubie feet, and 1624. per. cent. where. the, average daily. BRO ° a 
. duction ‘is 3,000,000 cubic feet. or more... |... BoP se 

re ae In the sale of dry. natural gas there i is har one e commodity involved, oe 
_ ar on. it ‘the. Government. collects a. royalty. of 1214. per. cent, or 1624 Va 


| cas ‘per cent, according: to: the average daily, producnion: These e royalties a 





cae ee as : 


: ie the: Government’s equity. is ‘confir 


Noga gasoline and ary 





is ees " DECISIONS’ ‘RELATING: TO: THE PUBLIC. LANDS. ae a oe vhs 


: i ] are : aie: ‘pepardlasg. of: spleukee: thes! gas. is: produiodis as: ibys gas. eee oe 
aoe whether. it. is the dry: ‘residual gas from. a Plant: after. natural: eR ae 
“S eneoline has been: extracted": bafacilguice ; See ees OC od 











In general, ‘where natural: gas: 1s" delivered: or soldi toep purposes és of - oe 


oe extractirig gasoline, | two separate. commodities” are: ‘involved—the ee 
_ natural-gas., gasoline .. and. the,,dry_ residual. gas. “Tf,. however,’ the. eee 
~ Jessée- Teceives a’ higher price: for such. natural: gas. aS a. single com ae 7 
no modity than the combined wahie of ‘the two: commodities, the natural- Ee a 

8 gas gasoline and the dry residiial gas, as fixed by the: Secretary | of the. ee 


“ Interior; the Government. royalty. shall. be: computed on’ ‘natural eee - 


ae alone. and at the: higher: Brice received theréfor Lae the lessee. 


ee “ a), Roving | ‘ON “Narcan Gas Gasouis 


pei a 





2 je tracted and wold front the. natural gas  produted' on: ‘thie: iced land. ee 


Natural- “gas: gasoline’ (also: known ag ‘casing- -head: gasoline) dsi-as 
‘ mmanifectured. product. ° “The: vale? ‘Of: this. product. 18: ‘contingent: ae 


‘A A royalty of 16% per cent shall be paid a on ‘the value as fixed by the SES ae 


upon the value‘of the raw: ‘material: and’the cost: ‘of its*manufacture. SS 
The Government does: not: wish to’ collect: royalty: on that’ part: of ‘the. ae 


value which i is derived from the’ cost’ of manufacturing, inasmuch. as. : 
ed: ‘to: the valiie: of: the: raw ‘material 





involved.” In computing: royalty. on: natural- -gas gasoline: the value of ee 


the. raw gasoline. in. the. natural . gas. as. ‘produced. 1s. assumed to. be. 


one-third the value of the: marketable: natural-gas gasoline extracted. i 


from such. gas, the ‘remaining. two-thirds: being: allowed to. the lessee. :- 

_. for. the cost. of: manufacture. = 
sper cent. of one- third. of: the: market: valueas its. royalty: share of the 
sees Ratural: “gas g gasoline e produced: (or in effect o ‘one- piehtsenth< of the je mar 








Thus’ ‘the: Government. collects” 1624" : 


“Tf the Tassee derives” revenue on iistural’g gas pao bas sources, from. ee ce 






Ps : " ae a market foe the ‘dey. ‘gsidualg gas. fom ‘the Cay “pas "gasoline |e 
~~ plant; a ‘royalty on this dry | gas as stipulated, under heaings @), me re 


a2, — ( e). of this section. must be paid to, the Government. or 





ane amount of: ae gas: 3 fox splat opensition: ‘subject to the wives ee 
_. direction of the supervisor or his representative. | The department will. Ae 
attempt: to: arrive: cat. an: ‘equitable. basis of settlement: i in. ‘determining pore a 


residual) gas sold, the Government. will ae 








- pee constitutes “ a x reasonable amount. aon the e- department dat 











oa me ee “DECISIONS | RELATING TO: THE ‘PUBLIC. LANDS | , es 





ORRAMPLE ‘OF METHOD ‘FOR: COMPUTING oN TATURAL-GAS. ; GASOLINE ROYALTIES 





“That the ‘value of naturaligas gasoline: is. 18% ‘conts ‘g: gallons. 





Sr ee natural gas. treated. 








a gas fronted) aS Boe a Ce an ee Pee 
Ee oe oe 4) Roum Measomns S on # a - es 


a a 3. gallons. ‘of gasoline is. recovered. from. each: 1,000. ens feet or 


“The Goverhinent: takes. its toyalty ¢ on gaethiind of 3 gallons’ ‘(wer 1 000 ) cubic po gl 

~ feet of gas), ord - gallon, ‘having a ‘value’ ‘of: 18. cents. . aa coe eee 
The. ‘Government’ 'S: ‘royalty. on: ‘gasoline: in. this. case. is % (=16% 9 per - gent) eget 
“Ke. (gallon) &: 18 cent =3. center (on. each. 1,000, cubte feet of ‘atural.:, ae 


ee By climatic and < economic conditions j in : certain portions of the 
vis Rods. Mountain. district: result. in. unusually high operating ‘and ee 


Ge oe marketing. costs. In: order: to. -encourage the most complete. practiz © 
ao able. utilization of. natural’ ‘gas under such. eonditions the. ‘Secretary _ as 


: 4 . of. the Interior will, in-his discretion. and on proper showing of the 
ee necessity: ‘therefor, “modify. by: specific order, the, method. of; computa- ao 


“the. natural gas. produced. on the. leased. land, such. modification, to be. 


: ere in pent. areas. sand for: ay definite, e,period, to. be > fixed, aby: BE: a 





a f) ‘Roxaury a Drie Gasormvs” 





“The doyalty’ a drip “gascline’ récovered and sold: from’ oe pto-. 


- ~ tion, of. royalty. on natural- -gas' gasoline ; ‘set. forth in subsection. Ad) : oo 
. hereof, to, provide. for, a, royalty. of. 1624 per. cent: of the value of; mot... - 
Jess than: one-fifth, of all; natural-gas gasoline. extracted. and sold. from he 


ae on the leased lands shall be: the: same’ aS. that’ —— for. nat- my . . 
 ural-gas gasoline manufactured within: the’ same, district. PORES NERS 


ara a “i 






or aC ) ‘Dever wnsacton oF Gasoraxn ( Coxmens ” 





Pests an Gethenine the Basoline icant: a natural: gas dauvered. to 





. = plants manufacturing g casoline are ‘Tequired: to: ‘check ‘plant: ‘efficiency 
= and: ‘to obtain an- equitable basis for. allocating the gasoline’ output Of 


Be Oe any Plant to, the’ several s sources’ s from which. the natural gas treated a | 





ee Vision ( on the basis of periodical field tests made at’ each meter. 





(b) Qeaxmmy Basis ‘FOR Comeuiixe Gaasonms Roxane 





oe natural: “pas. gasoline i is the monthly net*output of the plant at which — 





ve gasoline. ‘lant treating’ gas ‘derived Abul Tebsedl Tava shall ae deter ‘ f 
— mined: by methods: approved. by. ‘the: ‘supervisor and’ under ‘his’ ie is 


“The primary. ‘quantity badis Bove computing ‘monthly julien abs 


ee the. gasoline is. ; manufactured, “net. p Olkpat ” ae eine. debned | as is the 


cs #4 





Teas! a deduction of any. y portion thereof derived from naphtha 0 or: r other - oe : 
_ Dlending: materials... i - | 7 ec: 

(ay Te the:net. output ‘of at plank 4 is’ derived: Sroiti the. snasinal: gas ea ote 
obtained on only. ‘one. leasehold: the quantity. of. gasoline. On’: which . a ee 
- ponpnthaons ‘of Teyalty: for’ the lease are based. is: s the net; output: of oe et ek 


ate) planti:. peta as ee Gees Fe 5st Fe Oca 
(B) TE theinet) outpu of BY plant iefdavived: fon natural gas: abe weg EE 
“tated from: several: ‘SOULCES: of: gag/of uniform. gasoline: content, ithe a ty 
“proportion: of:net: output, allocablé ;o<each:-lease. as: a’ basis: for., com; ee 
~ puting royalty: -will bei determined: by. dividing the: amount. of maturale sc 0658 
- gas: delivered. to the plant: from: the: leasehold: by the total: amount safe ee 
“natural gas delivered. to the plant. from. all sources. : gree 
<(e) TE, however, the net output of a plant i is derived from natural 0 - . 
gas ‘obtained from: several ‘sources of gas of: diverse gasoline content, 9°. 



















~ the: ‘proportion of net. ee allocable to » each. lease | as sc itiotn ee : yates 


WEP 





SECTION: 5. . AERTS sng MADE" BY" LESSEE’ ‘anewuping: a Se ae 
, ot PERMITTED). Sapte Pinynirieesin is that 





ack operating, to know the. property: is’ ‘to: ey the flndual a wed 
on it. For this’ feason. “much of the information requested. by. hie — 
~ Geological Survey concerns: individual wells. “Experience has shown.) 
that. these. data are. essential tO: careful. operation. and are” necessary: = 
for engineering studies that often enable the supervisor ‘and his rep-. aa 
. pesentatives: to. offer: valuable’ advice: on the" handling: of ‘properties. ee 
Forms for making reports: to’: the:departnient, ‘described ‘in “this'see- : 
tion; can: be obtained’ ‘from: the: ‘supervisor: or his: representatives, and | ge 
eae forms; unless: -others are ‘specified : ‘by: the supervisor; ‘must: be. ope 
used by the lessées:: Lessees. must’ fill: out. all. forms completely and file a a 
~ them: _punctually with the. supervisor. or his local. representative. or ae 
Failure of the: lessee to submit the, reports Seepisredt herein. cee 








| a a 9-381a. covers ‘Allix actos lands ae reports pertainiig: to: whe “ i 
vidual, wells: speech those re ein “pedal: ‘blanks : are feprowided, ae 




















3 ce Cn i DECISIONS" ‘RELATING: TO: THE. PUBLIC TANDS Tol oe 





co : is ending: may. ‘be snsented. on the: blank fc radii - i ton: use tor: that 
. - sitnilar.purposes. :Any: writteri notice of intention: to do. work or. Of. 
-. -¢hange in plans must be filed in triplicate unless. otherwise directed ee 
mie OS i miust:reach the: supervisor: or: his’ ‘representative. and receive his. 
“approval: before:conimencement of the works! One copy, of the form ~~ 
>. will -be returned to: the’ lessee: if: and awhen: approved ‘and -will’ ‘consti>. : 
tute his: authority - to begin work. ~The lessee is responsible: co eS 
ep. réceipt: oft the notice. by: the : ‘supervisor or: his: representative. in ample 
a time: for: proper: ‘consideration’ and: action.” Tf om. case of: emergency — oe 
any notice:is‘given: orally:or: by: ‘wire, and approval is obtained; the... 
~ - transaction‘shall be: confirmed in writing asia.matter'of record... “Phe” oe 


ey examples) folowitte illustrates some: Of ‘the ‘ses: to which Ee orm: 9-88la be. a 


— oe: y may t be e.Puts: | ae ce 










“The notice: of intention, Bia ‘elt tele ie filed § in. os aati : 


“ Y with the. Supervise: or. his local Seen and approval received : : : 





7 oe mate oe the’ “depth. at. isch: ‘and ie stratum ¢ or E tosmatian in sree 











 thesoil.or. gas-is. expected, and: approximately. the: depths. at:which 
» specified strings. of casing willbe: ‘set or. landed; also the weight es 
_. the sizes of casing proposed to: beset or Janda at these 2 depth and 
oh ‘statement. as to. whether cy “cementing, mu : 
work | is pcohtetapleted. Poe : 











Owingt to: sileapectedl conditions, ast’ mayb cone nécessary yt: aan ou 


oS the: plans, of proposed work. in:connection: with: either the drilling. ) ee 
fon “the repair of:wells.: ‘Complete. details. of: these: ‘changes should. be ‘sub- oe 
“.” “qnitted in. triplicate: to’ the: supérvisor or: his: representative: on. een oe 
ae ~ form. and, Lapproval. obtained. before’ the. work: j is undertaken. . crane gE 


ne ate : ne ta - Si i th re ae 2 ie bey pe ren os ee t 





ee _nomeR 0 OF. DATE ‘FOR. CASING AND ‘wa sur orr 1 TEST. (worst cea 





tt As thé ‘eetadan ‘be eat ‘trom il or ‘gas bearing ‘formatio on S is ‘one 
7: ae ; of the most important items. of conservation, the supervisor or his 
ae Toca. Tepresentative will; witness : as. many casing. and. water. shut-off ‘ 


whet n 


: . . cate. with the ‘supervisor ¢ or: vhs local vepreseiiiative’i in cauasics of the | - i. 
es approximate: date: on’ which: the lessée’ expects to neal the test... Later 
oo Uke serene the exact. t dey: may be fixed. pe es 





eer Sei Se lee ee 
car i ana 








: es yee : ae Paar 


= a5 : Ce i: "DECISIONS: RELATING: jvae THE: PUBLIC LANDS" a : O18 ts 


A. . 


ie a REPORT on RESULT OPiGASING: AND. WATER SHUT-OFF TEST: PORE: 9-8814). eae 


ees 





Tig the supervisor or his representative authorizes but does not oe i. cs 


a : 7 ness a casing or. water shut- off test, the. lessee shall. submit j in. tripli- = . "ee a ; 
‘eate a statement signed by. the. employee i in charge of the work giving < age ey 
details, and results of. the, test... The information. given must be. 0) | eee ae 
a _. plete. and, include. such items as. depth: ‘of, shut-off; head. of. ‘water mee oe 
: — found; ; depth: and, thickness of water, strata, penetrated before. landing - oo ss 
pipes. ‘weighty. ‘nominal ; diameter, and. depth of.casing in the hole; = 


- fiuid. levels, before and ‘after. ‘teats length of time the: well, stood for 7 
: each. test: depth. drilled. out | below. shoe, if. any; note of. oil or gas. tee 
showing; length and: character of bridge, if used ; method. of shut-off; ee ee 
| 7 amount and name of cement: and time given: for : set; and aay other ae 





N orice. or INTEN TION TO ) REDRILL OR 2 REPAIR WELL (FORM e-381a). 


. fi it seems. 5 desirable to sf ndke repairs: in-or to! y: ddepett' a well, : a del a a i 
tailed written statement, of. the: plan of -work‘shall be made in. triple a 


cate to the supervisor ‘or ‘his local representative and’ approyal ob- 


: tained before the work is: started. ‘In work ‘that: affects: only: rods, 2. Ee 


- pumps, or: tubing, or’ other: routine work, such + as. “leaning ¢ out, ‘no’ 
notice of ae will be: —— abso Saeed? oad | , 


"NOTICE OF INTENTION TO sHoor (BORD o-s3ua) 


“Before ‘athe any. well (whether for’ ‘increasing Brodlletion or.in 


a 7 drilling, repair, or abandonment) . notice. of. intention. to, shoot, shall cae 


be given:in. triplicate. to. the supervisor. OF; his Tocal’ representative | 


and approval. obtained. before shooting i is. done. “When the notice of | : ‘ 
‘intention: to shoot becomes a part. of a. notice ‘of intention; to redrill, ee 
repair, or abandon. Be well, the. ‘supervisor. OF. his, representative. may: ee 


accept, such notice j in liew of a separate. notice of intention. to. shoot. 


i ~The notice. of. intention. to shoot. (Form 9-331a). must be. accom- Se = oe 
ae panied? ‘by the complete log of the well. to date, provided the ‘complete. oe 
log. has not previously. been filed, and must state the object.of shoot- 


Oo . ing, the size and’ kind. of the ‘proposed. shot,. the. exact location. and. oe ee 


oie 


os “ distribution of the. explosive i in the well. (by. depths), : and the jane S ee as 


| re of the. company that is to do the shooting, ‘The notice shall also con-_ 4 es 
ae tain an accurate statement of the daily oil and water. production, . if 


: 7 any,.8 at the time the notice i is ‘filed or. at the date of last Prouchons:: 


"SUBSEQUENT HECORD on SHOOTING’ ( POR o-data) 


- "After ‘ootiilg. any. well a subsequent record, of shodting 3 must: stche se 
pee filed In triplicate with the supervisor or his local. representative. i ge 
ar oe record shall be filed separstely. on n Form. 98318 ‘within 30 days: he, Se 





oe 160 ed “DEGISIONS: RELATING: 70. THE, PUBLIC LANDS “VoL coe 


om ater: ‘ie: hooting: is: done. except ee: ich’ shdgtingse weed. a 


a o out; amid ‘possible i neat to the’ casing ¢ or ‘the’ well 


ae z 7 stitutes a part of the log (Form, 9-330) or a. part. of : a. record. of other - Z ; : 
_ . subsequent’ work done (Form 9-83ia) c or a a ‘part t of. ‘an y abandonment a 
a Tecord filed within that periods’ sir ee ae 





a. ~The subsequent: record of shooting: shall inane’ a ‘statement ok thi 7 ae : 
size of the shot‘and: the’ nature, | exact. location, and’ distribution. of the’ 


2 explosive used inthe well: (by: depths). “The: record shall ‘contain. also! . 
an “accurate ‘statement of the’ average daily’ ‘production: of! ‘oil and: | 


2 water for at’ least a* 10- -day: ‘period. prior ‘to. the® filing’ of! the report: . | : 2 
eee Gils addition, this report’ should: include’ ‘other’ pertinent inforniation; ne 
such as. ‘depth of: cleaning out,’ time’ ‘Spent’ in’ pails: and: leaning : 


= ota L ae eee ears eras oak iy 3 rt Poe a 
y 2 cate ae a a : ¢ a2) ive ae reed Y : ae Cae hues vd i 


s “RECORD: or PERFORATING CASING (FORM. 9814), 





“Usually a statement covering. the details aS perforated casing. in 


HG | well i is made on the log form. ° "When ‘perforations ; are made after the : ae 
ee log, has been. sent in; a: report. of the work shall be:-made in. triplicate aoe 


(Form 9-331a) to the ‘supervisor or: his: local: representative. . -Prior: - 


- notice-need. not: be ‘given:for. such’ work, except: that.if,it. is intended, 

tor perforate. casing: that. has: excluded: -water: from the well. a notice © 
in. triplicate of intention. to perforate. and: approval of the supertinen ue 
or his local representative a are e, NECORSAEY.. before. the: work j ig s begun, Ee 


= NOTICE or INTENTION TO. PULL on OTHERWISE, ALDER, CASING ie ORM 9-8814) 


on’ a 4 Subsequent: hotice of work done.” ene e 


ayo. 


i well; a : noticed s( Form n 9-38ia) of such work: must be given. in’ evar oA 


cate’ ‘dnd: thie’ approval of. the’ ‘stipervisor: or ‘his. local. representative 
obtained’ before the work is started. "When it is “desired ‘only: to add’ 
casing ’ withoiit' deepening the: well’ and without: altering the “water oe 
string ‘already inthe well, it will be sufficient to ® Feport the Us : 


ae 





eit z 
aay . 


ey aa ee “NOTICE: oF, INTENTION: TO ABANDON. WELL, FORM: 9-881), 


Bagore < Helnitiny abandonment Pole. on. any well, ‘(whether ‘dite. oe 


a oun. ‘oil. or gas well, water well, or go- -called. dry hole). notice of' ine 
. tention to abandon’ shall be filed in ‘triplicate on Form 9-381a withthe ~~ 


~~ supervisor « or his local representative and approval obtained before : | = ; 


be | ‘the work ‘i is started: : 


- The’ nbtice-of eid to abandon” iaust Shay’ the: ‘reason Hie. 28 


. abandonment and. must be accompanied by. a complete log, in dupli- 


a cate, of the well to date, provided the complete. log has not been | ae 


ene fi filed  peevioully, and must: aS a detailed Statererit: of: the » pRiposed | nd 





2 Showpage" ot "DECISIONS. RELATING, TO: THE PuBiIC ‘LANDS Ae i. 


i. 


| a tueltiding ‘suid aotcanation « as: sikind,: ‘location, aiid: tength: ‘of re ae 
oe plugs (by. depths) and plans. for mudding, cementing, shooting, test- eo ae 
oon ee and Hremoving casing a as 5 well'2 as ay: other epee information. see 


"SUBSEQUENT. REPORT oF ABANDONMENT (BORM, 9-381) . 


After abandoning ¢ or. plagging a well a , subsequent: record of ork : a ee 


or ade must. be filed-in: triplicate with the’ supervisor or his local repre: - 

: "sentative, ‘This record shall’ be filed’ ‘separately (on: Form’ 9-381a) — oa 
>. within 30: days. after the work is done except where’ such record con= 
ia. stitutes, a part. of the log: (Form: 9-330) or record of other. Subsequent: pone ee 


: are work done. (Form 9-331a)’ ‘and is filed ‘within. that period.” cee 
oo The: subsequent report of abandonment shall give a. detailed ‘aecouit. i 


as oF: before, i if called for: hy. the. SUDERYAROT. 


“e of the: mianner’ “In: which” the: abandonment , or plugging, work: was : — 


- carried. ‘out, “inéluding _ the’ nature. and" ‘quantities of’ thaterials’ ‘uded’ aed. 


be pluggitie: and. the location and’ extent. (by depths) of the plugs ag v _ 
2 OF different matérials.” “Records: ‘of | any’ ‘tests or ‘measurements: made ea: 


and. the amount, Size, and location’ (by depths) of. casing: ‘left: i in the _ oe 


el: 


well: as well: as. a: detailed’ ‘statement of the volume of mud’ ‘fluid. used; . : | i 2 


thé: ‘pressures attainéd 4 in ‘mudding, and the names’ ‘and: ‘positions of 


a employees who carried’ on the work, | If the well. was shot, this report | 


 maust: inélude ’ a: complete: statement of the shooting g, , giving, the details. > 
oy as s called for on 1 page.1 12. ot these roellatone 


Seats sgh 
; er 


SUPPLEMENTARY ‘WELL “nistory’ (FORE ‘o —B81A) 


ok font of: ‘all work donee ‘on. 1 any. ‘well's since. athe: fling « of the. ae oe 
form, (Form 9-330) or: the last report. covering work on the: well shall 

be filed-in triplicate. with the: supervisor: or: his’ local. representative on: . ee 

Form 9-331a. within 30: days after: fomiplation of the @ particulars work % mS ou 


(By Los ¢ oF p Wa, (Pom 9380) 


phe fas shall furnish to ‘the: supervisor or his. Lapiesantdlve: ‘pon’ : s a 


| his: dernand, a partial: or complete log. of any well and shall’ file'in’ | : 
ae duplicate with: the . supervisor or his’ representative | ‘not later than’ “ ae ; 
15 days after ‘the epmipletion of each! well’ a ae oe and. accitrate Tha 


} dog on. Form 9-330, 9 2. MPT ee 
- “The lessee’ ‘shall. require: thi ‘drillers; ‘phbthel company iaben ‘eR: See OS 
AG contract’ ‘labor, to record. accurately. the: depth, character, fluid: cone 


>, tent, and fluid’ levels, ‘where possible, of each formation as it is ‘pehe- i ; . “ 
+ trated, together with ‘all’ pertinent information: called. ‘for’ by thig') 7% 
yr form: ; The practice of compiling well logs from memory, sometimes eee 


: ie : ie after the work has been completed, will not be etre 


/81522—27—VoL 52—2 


1 Lassen? S ‘Mowrmy Ruvorr OF’ ‘Opunattoxs: (Fore 9-829): 


ee A ‘Roparate ‘report, for each Toe or. "permit, is o He. made. for: eda: aed 
ee Galen dee month, beginning fora lease with the month j in: which lease ve 
as issued and for’ a permit: with: the month in. ‘which: drilling opera- vO ak 
rem 2 tions are initiated, and filed in duplicate. with. the supervisor..or- his. Pi 
~- Jocal representative. on. Or. before. the 6th. day. of the. succeeding. month, oe 
eee ae unless an extension of time ‘for, ‘the filing of such. report, is ‘granted -— oe 
- by the supervisor’ ‘or: his representative. - The: report. on. this form, he .: 
oes constitutes. a. general. summary. of the status ‘of operations on. the. oan 
ae ee property and, -whatever such status. may. be, the. report: must, t be sub- _ 
Po, ~ mitted each: month. ‘until the permit, or lease is ‘terminated. oe 

te te. order that the supervisor . or his representative may ‘obtain from op 
a) this form the desired information, it. is. particularly necessary - that— oe 


carte a 3 " DECISIONS’ ‘RELATING: TO THE PUBLIC. LANDS oe Le 


\ 


3(4). The. lease or. permit, be. identified, by itisertion-of the. name: Of . 


~ total production here required should be shown‘in the footnote). 


“(5). In ‘the “ ‘Remarks » column, the depth of: wells being deilled: ee 
: the reasons for every: shutdown; ‘the date: and ‘result ‘of: gasoline tests, ~ 
and any’ ‘other noteworthy jnformation on: operations. not’ specifically oe hae 
provided for in the form should be shown. Separate reports on this 
form may be submitted by the lessee » for oul: and natural gas and . 


gasoline. 


oy abe only. ‘aforinstion called for i in nha ee that, may occasion nin. - oe 
e 8 eonyenience to the 6 ORerator i is the statement of the number of eat oe 


oe ‘the local United States land office and the s serial number i in 1 the, space, a7 
a provided 3 in the upper right corner. ee eee ore 
ee Ce Each well be listed. separately by inn ber ce beatin. ibe: given ae 
ag: by 40-acre. subdivision A. or. As sec. C) 5 section number, township, and. 
7 “range. oe | 
x. - (8) The ectual Adee of oie ak well produced, whether oil or | 
oa gas, be shown: for the calendar month. 
(4). The proper. columns show the quantity af ieie actually pro- oe 
- duced, the total amount of natural . gas measured, and the total . 
amount. of gasoline. recovered (total sales as distinguished from the. 


re degree. of ‘accuracy, “the: ia aos Of ‘the. ‘entire . Jeasehold. The o Bh xe 
ee supervisor. or his. representative — will. advise: the: operator as. ito a 
ait _ methods of gauging on the leased. lands. = : : 7 
The lessee must report. with accuracy the status of. a wells ¢ on. ; thes a me aoe 


ae - deased. lands, as. this ie aeeeaten 1S. essential: in. n computing poyalties, - } 


Gees sec. 30). de 


“a ) Dance Ravowr or. “Gas-Provvorxs. Watis s (Pome 9-389).. 


ae “Wanless atheewise: ‘Aineobad. by the supervisor ¢ ‘or. hig’ anita Sut 
Ss, ‘the readings-of all meters showing production of. natur al gas from 
aes ~ leased: lands: shall be submitted. daily. on; Form 9-352, together with 0 = 
» the meter. charts. “After a » check has been. had the meter charts: eval. ee 
ca «be returned. | er eee 


an oes : ist des 
. sant ra Sg ae : = aera ah 36 = . ries eee ve 


- (Borat, 9-861) 


ae “When. jd et ‘the. supervisor or. ee Fopreoaititing a a wionthly OR ott 
- report shall be made by the lessee in. duplicate, « on Form 9-361, show-- 

3 ing, each | run. of oil: and. all sales of gas and gasoline. and the ‘royalty aaa 

ies ‘accruing therefrom: to- ‘the. Government.. “When. use: of this, form | is ee 
ue required: it. must t be completely filled out and sworn 1 £0. Sl aS 


“ ) Senora Fors 


- me : i "DECISIONS ‘RELATING TO" THE ‘PUBLIC ‘LANDS | at Ree ee 


ce oO} Lnsse’s Srammcesn oF: Ons AND Gas Runs. AND ) Roxarrrns eae OF 


|  Becaitse. of the spoil conditione i in ‘contein’ localities, special eae — 
— other than those shown in these. regulations, such as Tun or-sales:state-. 


a ments; : may. be: necessary. - Instructions for. the. Sling 0 of such forms ‘ : 
a wat be. given: by. the aUpetyisor or “his ‘representative. eee, dee 


pebhe 





SECTION 8.4 ‘APPEAL 0 THE: SECRETARY OF THE: INTERIOR 


~The Jeske paugt immediately obey. all onier: jntendad’ to: carry Cae 


: the terms and, spirit. of these. regulations, whether ‘issued directly by 


the. supervisor or through his. representative (sée section 2) or sent 


: to: the lessee: or his agent by. ordinary mail, but any. such, order after 


| ; been. served. er ee ee 
eli os Phe: cdainiateation: of thee o suadons shall be under the dirge- aS es 
eae tion « of the » Geclogical Surveys ee | Taner ge 





"Diner of Geological some 
«Approved, ew A bees 
CE. Cc. hee 


= " being" put. into, effect. by: the: lessee: shall: be: subject. to.review. by. the . a 
- Secretary | of the Interior upon appeal to: him ss pees the lessee fitco hee 


“Gao, a fas - 


First Ascistant Secretary, een ee ee é ee : | ee 





_ LEASES: oF corp, (SILVER, ‘AND QUICKSILVER. on ‘PRIVATE 1 LAND 


_ GRANTS—ACT OF JUNE 6,. 1926 
“-Reconarrons | ee 
-(Cifeatar ‘No. 07) . oe ee 


Durant OF THE aaron: 


GENERAL LAND. uric 


et Oe Sey at Te a ! Washington, Dy Oy damnary: 3, get. 
-— Reorsms, es Sea Cass Orrices: | oe 
The act of Congress approved . June 8, 1926 (a Stat: 4 10), 0 entitled: 


The following rules: and | regalations will govern. -the issuance of 
such: leases: sade ode gaa ee aa ge he ae ae eae 


X 





ae ae “Applications ‘for eases. shalt ‘be’ flea in: the , United § States! “land: “office: cat 

the district in which. ‘the lands are -situated,. by. the: owner, of the | land, “ander, 
the patent: title ; that. is, the original grantee: or: his. record: ‘transferée. ‘or. suc 
cessor: in title,: and: may’ ‘include: all: Or. any: part: of: the: erat for which: fhe. _ 





Bara holds title at: the date of the application... 


| ee. Applicatiotis shall be. ‘under oath, : -give. name. ‘ani: ‘address ‘of. the: @ soliceat ee eee 
oe describe the: and. in which | the. Geponits: occur, “by: legal subdivisions of fen) ae: 


“necessary. to. successful operation of: the mine or: ‘mines’ contemplated, estimated, 


amount of production of: gold, silver, ‘and quicksilver,’ or any of them, and such 
Bes other . pertinent, information. the applicant may. ‘desire: to ‘set forth, ‘including oe 
2 what* he ‘considers: a ‘reasonable ‘royalty: ‘pate. ‘under:. the lease: "Phe! applicant». ae 








ay 


a oy ee nie DECISIONS RELATING TO. THE PUBLIC LANDS | « “Evo. a) ae 


es hn act relating fo patents issued. pursuant to decrees of the Gait = 
—- of Private. Land. Claims,” » authorizes the. Secretary’ of ‘the’ Interior, 
£6. lease, to the. grantee, or. those claiming through, or under: him’ gold, ae 
os silver,. and quicksilver deposits, or, minés.or ‘minerals of the same;on 
- lands in private ‘land ‘claims ‘patented: ‘pursuant todecrees of the — 
ae ‘Court. of . Private Land Claims | wath. reservation of such. taincesle : 
uae or mines. Pe : ip oe 


_ ‘einetales if; any,. Sr oonesdl mining, “jethieds). estimate. of. mucin of itera i: 


: must also’ file. with his’ application a duly authenticated; abstract’ of: title. show- re penis 


ing «present ownership of the land, or a. certificate of. the: county. 1 recorder. of , 
wea deeds that the. record title. stands in the applicant’s name. as iat 


3, Any such application filed will ‘be given a current gerial ‘number’ ne oe the. ae 


. of the General. Land: Office. : 


ae : yezister;: ‘noted on. his. records and promptly transmitted to 1 the: pe Sime : 


4,.When an application ' is. received: inithe: ‘Generil” ‘Laind: Office | it will ‘be os 


_ ~~ considered, and if found sufficient to authorize issuance of. lease thereuuler a + 
J Kate of royalty, . not less. than 5 per cent nor more than. (12% per cent of the — 
- _avalue of the outpat of f gold, silver, or. " quicksilver at. the : mine, » will be fixed: and Be 


ee se! ‘DECISIONS. BELATIN G TO. THE. PUBLIC LANDS - . ee 2) ee ee 





a . thé amount: “of ingestnient sandler: the Jease will be determined and: 1 prescribe a. os : oo 
ale: : by: the. Sécretary of the; Interior.. . : — ae 
a cB When «a: lease has: ‘been: ‘authorized, “formas. of eee in F Gecordance wits: te oe 


rs ‘terms: ‘prescribed’ will: be: furnished:to. the: applicant, ‘through. the: district land’ —. 7 : 
ae office, ‘who will ‘be allowed 30: days ‘from. notice. within. which to execute. cua i ee ie 


oe vetnen, the lease to: the district: land ‘office and to. furnish the required bond. lg es 
6A bond. with approved corporate surety in the sum: of: $2, 000 will. be required ees 


ie et se a guarantee to the making of the investment fixed in the lease aud com- |. oe 

oe pliance with ‘the: other: terms. and conditions thereof, put a larger. bond. may. be®. 260% 
ne oe fixed | if. ‘that amouut: is determined, to be. > Inadequate 1Or the: purpone: for eos ae. A 
es ae LTS oases tag eae da eae ee ca Sie ey ees 


: substance. substantially as s that oppended hereto. | he 


: ; eke is: ‘made ‘a eke thereat: rans Whos @ 


*Winxant Serr, a 
; Co ommise ioner.. 





Aprored: 
Pos een Fieve,’ , : 
| First Assistant { Seorctary. 





(cern FORM OF LEASE: 8 


“DEPARTMENT or ‘THE ; INTERIOR, : 
“United States Land. 1 OMfiee, at. = 








Seni ‘al No, 


“pnts ihaentiire: ‘6f etise eutered: into: in . triplicate, t this - aay off EES, me 











“The so heferied: to. in ‘the proceditig: se sotions. will be i ii 1 form ee ] : 


19, by: and ‘between: the: United States of. ‘America,’ acting | in- ‘that: ‘pehal?: by : ts - 
_, the: ‘Secretary of the Anterior, party. of. the: first: part, ‘hereinafter: called. the»... 





‘lessor; and’: Bassi of: —i, party. of the: second part, hereinafter ‘ called’ the 





léssee, under, ‘pursuant, ‘and subject to the’ ‘terms. ‘and. provisioris: ‘of ‘the: ‘act of - 


ie ‘Congress. approved June ‘Be 1926 (44: Stat. 710), ‘entitled’: “An' act . relating too 
“patents issued pursuant to decre ees of the: Court of Private: Land i Claims,” awe “t 





/ Witnesseth :: 


oa Seo 1 “Subject That: ‘the 1ass6e- in ‘constileration: Of “the 5: dopbity. to: ‘be ‘pata : Baa 
Pe ‘and: the: eovendiits to be: ‘observed -as: herein: set for th, ‘des’ liereby grant: and 
‘lease to’ the: lessee: ‘the ‘exclusive right” ‘and: privilege’ to mine, ‘remove, and 0s 


a ~ dispose. of all gold,’ silver,’ and. quicksilver: inj upon, or’ under, the: “following? as 
pln desteitioat tact: or: parcel of. land, , being all’ orpart of the - 











County, State of - 
containing - 


Ne Duende 4 











grant; situated < . [ : : fe 
, and more particular ly described as’ follows’: ne oan 
acres, ‘more ‘or. less, for a term. of 20° ‘years Cre 


ms swith the: ‘prefer énce right in- the jJessee’ to rénew the same for‘suécessive periods i 


os Page 10 ‘yeai's’ ‘each upon. such: reasonable: terms: and conditions as*may be pre- ne ; 
| geribed by:- ‘the’ Sééretary. of the Interior, unléss: otherwise provide ‘by law. tes Bore 


. the time. of: thé’ expiration: ‘of | any. ‘such. period. 


o a) sswsehfiénes and bond. To | invest ~ 











UM “SEO. ne In’ consideration: of the: foregoing,” ‘the Tessie: heteby covenaits “and aces 
Coo : " adliars-4 in. ‘iaetial: mining icaevelop! gga * 
. vag 3 ment, mining: g improvements, and’ mining: operations: “upon: the, deseribed. ‘Bremises ee Rca a. 





ae 22 i “DECISIONS: ‘RELATING TO: THE PUBLIC. LANDS: ee Tok oo 


“a Within 4 four years front the: date hereof, not! ides than one-fourth: of whieh. ee : 
= “be. expended during each of: said years,. unless: sooner: expended: and. to’ furnish ie 


and maintain: a bond ‘in ‘the sum of $2,000: conditioned. upon: the: making’ of such. 


: eae and the full. Leonia with. all: the: terms and, Broritoas of: ‘his. ae 





(Bb): Royatty.- To: pay: a royalty of 


_ per,  cettit of aie. ‘net vale. at: the e 


.. as of the: output of gold, silver, and. quicksilver: mined from: said: premises, een 
‘payable monthly to. the’ register’ of the United States. land: office of the. district. =. 


_ _ in which the lands are situated, at the end of each month. Eouceoeting ti the. cs. a - a 


tion of' the minerals from the mine or mines. : oe 
(e) State tazes——To pay when due’ all ‘taxes: assessed. and Jevied ‘wider’ the’ > = 


See of the. State.upon the improvemerits,: output. of mines, or ‘other Tights, ee! 


a - property, « or * assets of the lessee. 


‘form’ as may be prescribed by the lessor, of the amount and value of the , output a ae 
-. of the gold, silver, and quicksilver from the leased lands ; the books, records, and = 
ia _ property leased to be puller to inspection. at any time > by an 1 accredited agent . a . 

Of the lessor. | fy 2 | Pane ae | = : _ 

(@) ie Assignment, —_Not | to. assign ‘this lease ‘¢ or any interest therefn 3 nor. gale. oe 
aay. of the rights: and privileges herein granted. without the written consent re ee 

. ~~. the lessor. first had: and: obtained. J. Lok 
_. (f) Diligence-—To proceed diligently. and within 90. days ‘after the: delivery ee 


ooo hereof to commence operations to develop a mine of gold, silver, or quicksilver, — 7 
oo or any. of said ininerals, within: the-area covered by this lease, and to mine and a - 
oo pr oduce same by: ‘such approved. methods and the use. of. such appliances as to °°. 


secure all ‘or as large’ an- amount. as. _practicable of. ‘such minerals as may. be paces 


. found i in the: land,’ leaving no: available: minerals’ ‘abandoned: where. the: mining’ Hiss as 


le _ being conducted, and. to: conform. £0. such. reasonable. requirements: ‘AS: may. be : 


. on not less than - 


ee - made: by, the lessor as. to methods: and practices in. the. mining of ‘such. minerals: a : ee 


2. (g) Minimum, royalty—Beginning with the fifth: year. of: the. ‘lease, except _ 
| ‘when such operations shall be interrupted by strikes, the elements, or.casualties © © 


os not attributable to the lessee, the lessee shall each year mine and pay a royalty roe A 
dollars in-value of the leased minerals, unless. the lessee: aa 





os a shall pay. the. royalty OL: such minimum amount for. one year in. advance, in Be 
ae which. case: operations may. be. suspended for that: year: | ae | 


SEC. 3. Relinquishment. —The- lessee, upon consent. in. ene ‘of. “tie: ‘leseor, | 


Se | ae : nb make written. relinquishment of this lease and. thereupon: be. relieved, of all. - a ies 
oo. future: obligations. hereunder, upon. payment. of all royalties due the lessor and _ ee 


eters of. all wages and.moneys. due.and. ‘payable to the workmen. employed. by the 
2 _ lessee, but. in no case: ‘shall. ‘such. ‘permission: be: effective. until ‘the lessee: shall es 
have made. provision, for the. Dreceteg tion: of. any. mines. ‘that: may: have: ‘been coe 


= opened. hereunder... 


BEC." A Forfeiture, —if the ieeted ‘shail: make default i in. “any oe ‘the. ‘terins of ee i 


et ‘this lease ‘and, such. default shall. continue for.a period. of 60. days: after. written’ | 
rae notice thereof. by. the: Secretary of ‘the Interior, the lessor. may, by’ appropriate ae 
ie proceedings - have. this., lease forfeited. and. canceled: in,.a court. of. competent ne 
ese jurisdiction, but this provision: shall. not. deprive. the: lessor. of: any. legal, or as 

* -equitable remedy which. thé. lessor would: otherwise. have, nor. shall. a waiver.of.. = 


-.. any particular cause of. forfeiture affect the right. to proceed against the. lessee : x ; * 
a TON any other: ‘cause. > of. t torfeitare, or. for: ‘the; Same. cause: occurring: at any! other a fi 
_ » time. - ; pe eee ih ae late iy hee ahaa ag Ae S 








Ca a < - DECISIONS ° RELATING TO: THE “PUBLIC LANDS: = ne pa IE = ie 


‘Sito. 5 Heirs ne ‘suécessors= ace is. Sarthion wigteda that éach obligation 1 here-_ 


under. shall: extend to’and be. pinding upon. and every benefit hereof shall Tnure 
ee ». to the: heirs, executors, administrators, successors, “or "assigns, of the. respective 
er parties hereof. ie eer oe , ret: 


“Src: 6. ‘Unlawful interests Tt is also: further “agreed. ‘that. no “Member ‘oe or. 


 Delggats: to Congress or Resident Commissioner, after, his election’ or appoint ee 


| "ment, or. either before or. after he. has. qualified, and that no Officer, agent, or: 


on Be 


i ‘employee’ of the Department of the Interior, shall be admitted to. “any share or 


— part of this lease, or. ‘derive any ‘benefit that: may ‘arise’ therefrom, and that the » ae 


~~ provisions of section. 8741 of ‘the Revised Statutes of the United: ‘States. ‘and | 


aie sections: 114, 115, and 116 of the Codification’ of the Penal ‘Laws of the United — 


‘Witnesses: 


2 States approved Mar¢h’ 4; 1909 (35. ‘Stat. 1088); relating to contracts, enter into ne : a 


: ie and. form a part of. this eo so: far as. the same: may, be, appliable: 
) oP in witness. whereof : : 


| Ta Unie Seams or simon, ae 


| Seoretary of the Interior. 


ee aN acT ! Relating to patents issued | puauant | io decrees of the Court, of Private Land 


“Claims: : 


| Re: ‘it ‘bnaoted by the. Sendte and: House ‘Of. “Representation: “of the. United - ae 
; “States of America: in Congress. assembled, That’ hereafter all: gold, silver, or. he : 
~ quicksilver’ deposits, : “or. mines: Or: “minerals ° of: the. ‘game. on lands - embraced ne 
oo, within. any land. claim. confirmed: Or. hereafter. confirmed by. decree. of the. Court’ - 
. of. Private Land Claims, and which’ did. not convey’ the mineral: rights. to the _ ee 
grantee. by the terms of. the. grant, and to which such grantee has not become = 
: otherwise. entitled. in law or. in. equity,. may be leased by ‘the: ‘Secretary ‘of the. 2°." 


; - Interior to the grantee, or. to those claiming through. or under him, for a. period - u one - 
_ of ‘twenty: years, with the preferential right in the lessee:to renew, the same for 9°, 
successive periods .of. ‘ten. years; upon. such, reasonable: terms: and conditions; eh she Fs 


may’ be prescribed: by the Secretary. of the Interior, unless: otherwise provided bods a 


e by. law at the: time. of the expiration. of such periods. 


on “SEC. Oy That. for the privilege. of mining or: extracting. ‘the. gold; silver, or es ; : a ; 
. ‘quicksilver’ deposits in. the: land’.covered- by. such ‘lease, the. lessee. shall ‘pay: Mo en: 


= the. United States. a. royalty, which shall: not be less. than 5 per centum. nor more Be, 


‘than 1244. per centum of ‘the net. value of the. output. of gold, silver, or quick- — 


silver at the mine,. due and payable at the. end: of. each month. succeeding that 


. of. the extraction of the minerals from the mine. AML moneys received ‘from - . a 
i. ~ royalties: and. rentals under the provisions: of: this act’ shall be deposited in the © 


7 Treasury” of. ‘the United States, and’ ‘disposed of: in. the: ‘same: manner as: rentals ~~ eae 
> sand: royalties under: the provisions: of the act of: ay 25, 1920, ore t ae 


ot > Statutes. page: 487). : io oee 
_ |. See,.8, That. the, Secretary, of. the. Interior: is hereby: authorized to perform oe 
- any. and all. acts and to. make such rules and. regulations. as: may be: necessary Te ae 3 


: ‘and ‘proper for the. purpose of carrying this act into full. force. and effect. 
‘Approved, June 8, 1926 (ae: Stat. es | ee ee eae 


pe a ~ DEGISIONS: RELATING: TO. THE PUBLIC. ‘LANDS | re pe Eee 


_ WHEELER, ASSIGNEE: oF. MoGRATH ee a 


“Decided Jonuary 20, 1927- 


ee on: AND Gas Laws —PRosPRotine PEnMrr— Test Wair-—Hxressiow’ OF panne: itis 8 
“The rule announced in ‘Circular ‘No. 1041 (51° Te D 278): that. ‘where sufficient Ons 
bag ‘geological data as. to. structures is wanting, the holder of an oil. ‘and gas - oa 
ee . prospecting permit will be denied the benefit of contribution to a test well) 
| on another permit area if the greater portion of the permit area is. more ae, 
/. than 8 miles from. such test. well, is” ‘modified’, and, in proper cases, an 


ore se extension will be granted. if: any portion. of. the: permit: area, on. which ‘the oe ee 
» permittee could. lawfully. drill, lies. within. 3 ‘miles of the 1 test well, Hes - ne ee 


ce ee 1g 


A Fiver, First Assistant Seoretary: 


sb ete? 


On. ‘August 5, 1926, there was filed j in on ‘Generat Lan’ ‘Office au | 


ace a assignment to’ J. Ga. ‘Wheeler. of the oil and gas prospecting semi 


ye issued. to. Leigh Ji, “McGrath on January. 11, 1923, for the SW. 1 


ee See. 2, SE. 14 “Sec. 3, W.14 Sec. 11, W. 14 Sec. 14, all of Sec. 15, N. 1g eS 


- 2 Sée., 22, N: ¥% Sec. 23, and W. 1% Sec. 24, T 34 N., R 18. W., ‘6th’ o 
PLM, ““Wyomitg.. - At the same time there: was. filed an. ‘application . | 
for. pen of.time within which to comply with par ragraph 9: of 
the. permit, and in. support thereof. the assignee. alleged . ina cor- | 


. roborated affidavit. that the. permit: area. embraced a part. of the’ 
- geologic structure locally, known. as- ‘the North Geary. field, which 


- was'one of three small geologic: structures along. a general. anticlinal oa 


_ fold running from the: Salt Creek oil field and. ‘Teapot: Dome south- : a : 
easterly to. the. Big Muddy; field in’ central Wyoming. that: amap oo.) 


‘attached - for reference showed, the: relative: .positions:: of : the field — 


from: northwest: to. southeast, namely,’ ‘the ‘Midway field, the: North : me 
‘Geary field, and the. ‘Geary field; ‘that of these’ three fields ‘the .. 


North, Geary. field’. was. ‘generally, considered by, competent petroleum = 


i geologists to. be the third choice, the: other. two. fields. appearing ‘to: | 

be ‘somewhat: larger: and less: ‘deep; that in- 1923 ‘a well.:was: drilled pee ne 
toa depth of: 4,900: feet i in. the: Geary. field: and: abandoned for’ the — i 
-‘Peason that, ‘although some ‘showings of. oil and. gas ‘were: ‘obtained, ea 


ot ee oil or gas in commercial quantity _ was not found; ‘that in.the Se sa fae 
| . year a well. was drilled: toa depth, of 4, 800: feet in the Midway. field: . 


eae and abandoned for the same reason ; ‘that the assignee and his: associ; J 
~ ates'believed that if the structures: were. ‘tested. to a. sufficient depth aoe 


- a ae oil. and gas “would be obtained i in’ ‘paying ‘quantities, but that it’ ‘would Soe 
a ‘require. a, large. outlay. of capital to drill to sufficient depth: to. reach. ae 
age “production; that they. had. resumed: negotiations. with the. Continental ; 
~  Oil-Coe for the: further drilling. of a. well: in’ the: Geary. field,.on-the ae 
NEY NW . Wy See. 82; T. 34 N., R. 77 W.; and ‘that’ this: ‘permit =| 

a “area was ihe cducoment ‘and corisideration’ for stich. further drilling. ae? 


“The. Director. of the Geological Survey. reported. on Aepipnber 10, ne 


= one 1926, under Circular No. 1041 es li: D. 18), as. follows:. 


: 4 7 





| ee z ae - DECISIONS’ RELATING: TO: THR “PUBLIC LANDS | a cee eo 


he: records. of: the: @éologi¢al ‘Survey: indicate that. ‘the: land: listed: ‘is. so" 


ae - situated: structurally: that: the results: of the test. well: cited: will: not. tend : to; 


oe “establish | ‘the. oil or” ‘nenoil . character: of the: land : described. in soil. and. gas, i. oe 


prospecting: ‘permit: Cheyenné::087238. ° eis ap = : ee 
oo ae vevorome Tecomniend. that ‘the application: tor ‘extension of. time, be i 


The : assignee: was fied of the Survey’ S , tapore: yeoueh his: load i ee 


Paes eta ‘and, in. response: there: were’ filed: ‘the. affidavits ORs two ao 
3 oe petroleum geologists, H. ‘Leslie. Parker and: ‘B:: Te Morley. . Parker aoe 
ee alleged. that for 10 years he had been. seeking to procure. the-prospect: 
“ing and. development - of the: region: locally known: as the Midway: eer a ee 


- Field, the ‘North Geary: Field, and the Geary Field; that: the: major, “ a 
portion ‘of said lands, was: ‘covered: by. ‘wind-blown.. cand: making: ity. ese 
“difficult. to: make any: accurate and: definite map of. the subsurface’ 


a ie geological conditions; that. the surface survey supplemented by pits S : ies = 


and: trenches through the: wind-blown sand indicated that there were . 


: ee three relatively high domes: along. the. general anticlinal fold, which ae 

-.- ‘have-been referred to as the three fields mentioned ; that the Aen Se 

“-'<“petween the three fields can not. be: ‘very: ‘acctirately defined, but the = 
- affiant: believed that. like. conditions in respect: to. productivity of olf 55 


~. and gas would. be found in all: three. of these fields. “The allegations. ~ i. 

te, of Parker’ were corroborated in the affidavit: by Morley. See ee ee 
Upon. receiptand- consideration. of this. additional: showing | the as 
a Geological Survey, on: October 2, 1926, made a report as follows :. os 


‘The showing submitted in the affidavits of H. Leslie Parker and H. "T. Morley ee aan 
* has ‘been carefully. considered by: the Geological | Survey and provides ° in: my: ge ese eee 


ee 2 opinion. no. basis: for. a modification: or. ‘reversal ‘of my ‘report. of. September | 10, ee 


1996, stating.that the test well in the NE, 14 NW. 14. Sec..82, T. 34. N., R. 77 Wo. 


at will. not tend to. establish the oil. or ‘nonoil character of the land. described in. oil oc 


and gas prospécting ‘permit, Cheyenne 087233 and Fecommnenging | that the > appl as i, ae 


| ; cation for extension: of time. be. rejected.’ 


- By decision of October Gis 1926, ‘the ‘Ctliinissioner of the: oe a 


ae and Office rejected. the. application for. extension. of time: and. held oe ote 


- the permit. for cancellation. “The assignee has appealed, and ‘in stip!” ae 
© port of the appeal there has been filed another affidavit. es, H. Tele eee. 
ame Parker. He alleges— : = ees 


“The. division between the: two. fields ( Geary. and: North 1 Geaiy) 3 is. very aos oP ear. 


| me | and no one can say. positively. that the two fields are separ ated by any “ saddle ' oa a 


or syneline of ‘sufficient ‘depth’ to actually separate. ‘the: producing sands { in the ee 
t two. fields if the sands ‘be found ‘to be producing. 3 # * ee a aes 
Unless - approval : of. ‘assignment of the said. McGrath. ‘permit to. the "sid hee eo 


Sia GQ. ‘Wheeler, and.-the. extension ot: said permit. is granted, it appears: highly: 
improbable and almost impossible for. affiant: and, his. associates: to. procure: any. 


- further drilling ‘to test the Geary field or North Geary: field. That affant = 


ae and his associates have ehpanded great amounts of, money in: their + efforts: to oe 


ar eS ai 


ee " “DECISIONS RELATING TO THE PUBLIC ‘LANDS | Bee oo Vole : 


eset "procure: the ariting and. testing of ‘said field; ‘aad have ‘hesetgore: _hocuinda Paes 
oro... the expenditure of enormous sums of money in said fields; and that the present e fae 
-. .}. Negotiations: appear to: affiant. to be the last. chance to procure the drilling: and, 5 | 
_. testing of the. said. Geary field; and such test depends: upon’ the’ procuring: of: the? = 


Get _ ”- extension: of the said. ‘McGrath permit —e rae: approval of, the. ue c. 
Pa ae thereof to the said J. G. Wheeler. oo a eo ee Cie eee 


Under. departmental rules. and. foguiaeanen in pursuance. ‘ot the: —s 


wee _ general leasing act, the recommendation of the: Director of the Geo- oe 


- logical: Survey and the decision of the Commissioner of the:Gener al = - 


. . Land. Office ‘are correct: Since it is not shown: that the test. well and: .. tet 
the: permit. area in. question. are: actually « on the same geologic: struc- 


ture,” extension of: time can not be granted | onthe ground of a test — . 


| 7 oe of one ‘structure common. ‘to: ‘both. On the other hand;. if it can be. - : 
_. ‘said that’ structural relations’ are. ‘not known, nevertheless. extension es 


- : can. not be granted ‘because the greater. portion. of. the permit area, - * 
Sas more ‘than: three miles. distant from the test, well. aie tags one 


But the. department has: for. some time ‘been. considering. the ee | 


: ee modifying Circular. No. 1041 to the extent. that. a: permit holder: = 
~~ will be given’ the: benefit of. contribution to the cost. of a test. well «- 


-ifany. portion of his: permit. area, on. which. portion he could lawfully. a4 


ea drill, lies within three miles: fron: the test well. . - Such. modifica’ Pe 
tion is just and: proper when it is. considered. that. one permit may. i. 


contain. scattered tracts. within the: limits: of a township—that 1s, an 
_ area, six miles square—and that drilling upon any: ‘portion. is: con- 


ih, sidered sufficient for. compliance with: the terms of the permit, which 


may mean that part of the: permit. area will lie not less: than six ~ | 


_. niles from the point: of drilling.” Of course, this applies only where: 
ie the Geological Survey 1 is without suificient data as to structures, 


- In’ the present case. the department i is satisfied from the howl = 
_ made that. definite knowledge i is wanting as to: whether the NE. 14. 


NW. 4% Sec. 32, T. 34 N., R. Hue W.,:and the permit area in. question a 


* “are ¢ on. different: structures. - Since that is. not known,. resort, will bes. ‘ | | 


a had to the three- mile. rule. “The NE. My Sec. 23, and. W. Ye Sec: 84, eee 


) . tii 34, N., R. 78 W., of the permit. area are. within three miles from ae 
the test. well, and. therefore this pane will be, given. the benefit of roe 


- = contribution to the test well. ge eee 
~The decision appealed from’ is ‘ever seas “The: sasipaient; vations pe. 


1 a ; . | appears to be regular, i is approved. and extension. of time within which ees 
Di ato comply with paragraph. 2. of the. permit. is hereby. granted. until | 
a: December. 31,:1927.. -Fhe.c case 1s closed = ane Pecord.1 is: returned to Loe 


“he es General ‘Land:0 Office.» 


Circular No. 1041 3 is modified as hereinbefore stated. 


a. - hogan et igs - e ae eo ae : we pean cars wee Se ra : 
ro aie areata Danes ig dete stays vf . pa t Bess, a 
tir ‘ stfhey ees area ea | Pap htetiagk! Sud : 


| Reversed, a oe 


oe Roorsten AND p Brvisiow 1 re 


ee ‘Rouen AND’ Roonivens’ 





oo B24 meetin RELATING TO THE PUBLIO- ‘LANDS. ema: : 3 ee 


FUR FARMING IN. ALASKA 
-Ruourarions 


"[ireala No. 1108] tetas tae 
on oe wa e io “ a * Duparrummn. oF THE coe 

PN ea Gi es ee ae ae esa “GENERAL Lanp: OFFICE, 
_ Washington D. es pn Tanmary 2 22, 1927. 


_ Ancuorace, Anasicas 


- FAmRBANES AND Nok ee 


an “The act of J uly. 3; "1926. (44, Stat. 821), : entitled thy ‘Ket To a proviae. ¢ ed : 
- for the. leasing. of public lands i in. | Alaska: for fur farming, and. daset ae 
a oe purposes,” ’ provides: See CGR ais ag ge be Se 


ep That the Sectetar y: of. the. Interior, in. “order. 10: ‘encourage. cand: i: promote. devel- a i ioe 

a opment’ of. production of furs in the ‘Territory of Alaska,. is” chereby authorized ree. 
to lease to. corporations: organized under the. laws ofthe United States, or of eee 
a any: State or Territory thereof, citizens. of the. United. States, or associations Of te: 
: such’ ‘citizens, public lands - of ‘the’ “United States in the Territory of. Alaska. or 


oo suitable for fur: farming, in areas not exceeding. six ‘hundred’ and. forty. acres, » ee 


a and for periods ‘not exceeding ten years, upon “such” terms and. conditions: as he 


i “may, by. general regulations prescribe : Provided,, ‘That. where leases’ aré given | 
oe hereunder for islands or lands within’ the’ Same. such: lease may, in the dis¢retion : 
oe ‘the ‘Secretary of. the Interior, ‘be for an area ‘not to exceed thirty square 


a “miles: P rovided, further, That: nothing herein contained: shall prevent the pros- 


= : : . pecting; locating, : development,. entering, Teasing;. or. patenting’ of the miner al: - a 


‘resources. of. any lands. ‘So. leased under. laws: -applicable: thereto : And provided : s. : 


“further, ‘That this. act. ‘shall: not: be- held nor construed to- apply. to. the Pribilof ae 


i: Islands, declared ‘a special reservation by. the ‘act. of Congress, approved April’. 


OT 1910: And provided: further; That any: permit: or lease ‘issued under this’ act he, = | 
-shall reserve to the Secretary. ofthe Interior the: right to permit. the’ use: amd 2 
occupation of parts of said leased: areas. for. the. taking, preparing, manufactur-. aioe 


‘ing, or storing. of. fish or: fish: products, ; or: the utilization of. the : lands. for. pur- | 4 


| " - poses. of, trade or ‘business, to the extent. and in the manner " provided by existing. is ; a Ls - 
ae Jaws: or: laws. which. may be hereafter enacted. : : ge Ut de 
Spe. 22! “That. the. Secretary’ of ‘the ‘Interior is neesby authorized. tio pertorm:: ; 


a aay and all acts; and: to make: such rules and: regulations. as may be mecessary. 
and proper; for the ‘purpose of carrying the. provisions ‘of this sact..into- effect, 
Ae ae ~ineluding provisions for the forfeiture of any lease for failure to stock the same. 
with: fur-bearing- animals ‘within, a. period of ‘one. year. from. the date of. the... ee 
hy “Tease, or in the. event of: the devotion ‘of the lease area, primarily | to: ) any, fia ace Wie Gh 


> . pose other’ than the rearing of such fur-bearing: animals. 


ea ~The following. rules and regulations, will, govern ‘the issuance ce of | e os 
ia under said. act: ae | bec 
7 , Applications for ae addressed to ihe CSinmidsioner: a the Gan. Seca 


iz “eral Land Office,: should: be filed. in duplicate in the proper district — oe 
a land: office... After’ assignment. ofa serial number and due notation, ea 
Se theréof: one. eg should be forwarded ¢ to the, General. Land,  Bheee: oe 








oe DECISIONS’ RELATING 80 THE PUBLIC LANDS” Roc te oN 


i and the ‘otlian ¢ to the: ‘daon “enspector at. "Anchorage, iwlasiée. ae ae. 


status report: should be. furnished: with each. No: specific form. of — oa 
| application is required and no ‘blanks’ will. be furnished therefor.: 2 tee 


Applications. should: cover, in. | substanon, | the following: points + an 1d d oo 


. “ | be under oath: 


(a). ‘Applicant's x name aa. post- office. ‘address. . td 
(8) Proof of. citizenship. of applicant ;. if an. association’ of. ‘individuals; proot me 


aes i. : é citizenship of each member thereof ; and if a. corporation, a certified copy. ; a i : 


er . of the articles of. incorporation: must: be. furnished. ; ene 
“(@). Description .of. the land’ for ‘which. the: Tease i is. desired, by legal ‘subdivi- WS 





: : . sion if surveyed, and by metes. and. bounds if unsurveyed. : Jn: order: to-properly- ae 
ene identify. unsurveyed lands, it: ‘pr acticable, ‘the metes. and ‘bounds: ‘description Oa | 


| -should be connected .by ‘course and distance’ with, some corner. ‘of the public _ a 


~. land surveys. and’ their position’ with reference. to rivers, creeks, mountains. LOD. 6 os 


mountain peaks, towns, islands, or other. roniinent topographical points: ee od 
shy natural objects or monuments should be given. : oe, 


(a) ‘The approximate acreage if the application. is. for ‘ainvered: land. 
“(e), Two: references as. to apDlicant’s ‘reputation and. business standing. . 


EAS ch oP. The. kind. or. kinds of: ‘fur-bearing animals to ‘be raised. and. ft taxes - ; | 
tema whether silver, blue, or white. (0). | aS. 

ee omer g). “The number of fur-bearing animals the applicant expeets t to have ‘on. nthe ae 
ee leased land. within one year from the date of the lease... oe 
a (h). AS showing that. the applicant has a permit to take animals with b which ma ce 
ls . to stock the leased land. | Sees 
: me A statement” as to whether the and. is. eoupied, aimed, or “used. ae fa 


see 


avis oe in 1 aoed | faith j is: ‘occupying an i islavid « or: » other ee 


oo “of land for the purpose of: raising -fur-bearing - animals and. whois... 

a “owas” unable to. obtain a: “permit. ‘or. lease. because” of lack of: legal ee 

a . authority shall have. a preferred. right to. file. an application ‘ ‘fora 

+ lease at. any. time. within: six: months from. the. date: of these. regula- > ies 

~ >. tions.» An. applicant: claiming. such preference right n must; state ie fully. i 
_ the: facts upon which. this claim is based. : 





No. lease under this act for the | purpose ot raising | eavors shall be mo 


oe S : granted on any area already occupied, by a, besiver. colony. and no such: a! . | - 
““.Jease shall be granted. on streams. or. lakes which will | interfere es 


: | the spawning: grounds. of. salmon. 2. at ce 
"When the copy of the- ‘application is ces. aa he division: ine ees 


ofa! spector he will cause an investigation to be made and: report, fully: HOE 8-8, 

«the Commissioner of the General Land Office as to the improvements, oes 

ae: any, existing on the lands, as to their use and, 1 occupancy, and as to. Ae, 
ee the feasibility of: granting the lease. en eee. Ee - 


Upon the issuance of a. lease under this” fee ‘the ibgidler o of na 


oe United States district. land office for the district within’ which the ~ ae 


: leased. land i is ‘situated. will. furnish: the. newspaper: nearest: said dand : 
he statement: of. the i issuance of the lease, containing the name OF the 





.  Tessee: and. a. description. of the: leased land, Bich statement, to be ye pub: : 


me. _ Hished 2 as an item of news. 3 ee 








Eggs Saeees “DECISIONS. RELATING. 70 THE PUBLIC. LANDS. ee ae 





oberg ee ae this act: . shall. pay ta ‘the: lessor in. sadvande: Fete - 


wet parents rental’ of $25 per annum, ‘On: leases for: all’ tracts up to and ae 
“> including ‘640 acres, anda minimum of $50 annual, rental on leases of Ca 
eo “tracts exceeding 640: acres, and shall pay a maximum. rental. equal to’ 
a royalty of. 1. per. cent on. the. gross returns derived, from: the sale. OL 
» Evolve, animals and’ ‘pelts, if the amount thereof exceeds the: minimum — oe, 
2 “rental mentioned, such yearly. rental to. be credited against t the 1 Iya Cee ee 
- tes as. they | accrue ‘for that year. nae : 7 oe 3 








A lease under this act will be: Suibjéet te, 5 cautsllationt be. the ‘Secre- oe 


ae are of.the Interior for failure of the lessee. to. comply with. any Ofte 


the. conditions enumerated. therein or to éxercise due diligence in = 
~ raising the kind. or kinds of fur-bearing animals specified in. the: lease 
~~ or for. the. devotion of the‘leased area primarily to any pupae or eee 
: than’ the raising of fur-bearing animals. cae 
~A/Tease. will be ‘atitomatically canceled: for failure! Se the Jose. to eae. 


es “Place ¢ on the leased: area the number and kind of fur-bearing animals =. 
ae ‘specified i in the lease within a period of one year from the date of: said’ 9) 
~ ‘lease as. follows: ‘When the lease embraces'an area not exceeding 640.0 
ares: not. less than. two: pairs: (two. ‘males and two females) of such. fe 


, animals shall be placed’ on” the land. within. the year, ‘four pairs.on | 


areas’ between ¢ 640. and 38, 000 Sse! and | six. eae on areas. s exceeding Le 
: Gi ,000. acres. | : ee | 


- Leases. filer this act, " fotiba for which will be furnished you, will ae 
de i in’ 1 substance: as s appended hereto, ne a oe - 
aes oo se ; oe aye fe wating Con 0 mimissioner.. a oS 
Appromed: a Mate ny SUL EM! 0 Seat 

oz Ce Bunsty: as, Sa 2s Sie Uae aap 8B ne ak ee 

> Pirst Assistant t Sorctary. ean sa 








este “Uniren ‘SrarEs aaa a 
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_ WasHineron, D. cG 





Tass « or LANs | TOR : For. Farana Unpa « THE. se oF Sony 3, 1926 rn Stan, - oo 


_ 821) 





“This: indenture of + lease, ‘entered i into, in triplicate) # AS Sof he EA ee ce Aday “oe. tee oe 


ee eens , by:and ‘between the United States. of’ “America, party. of the first 


- part, ‘hereinafter: called the lessor, acting in this behalf by the Secretary of. ee 
the  Tnterion Cp oe a, See ee Lena es 


ye, 


- act, which is made a part hereof, 


eee. is al : ee 
ene ae 


oor ee > “DECISIONS RELATING: TO THE ‘puBLIO ‘LANDS - °L¥oL Le 


ae subject to the ferins and provisions ‘of the act of. ‘Gohgréss: apes J uly 3 1926 2 oe 


(44 Stat. 821), entitled “An Act ‘To. provide forthe leasing of. public lands in. 
- Alaska for fur farming, and for other. purposes,” hereinafter referred to: as: the eS 


" Witnesseth : 


- SEC: Le “Purposes mat the lessor, in’ ‘consideration of rahitg. and | voyalties to, ae F 


| ee be paid. and the covenants: to: be: observed: as herein: set: forth, ‘does: Thereby’ grant — pe 
eye 7 : and. lease to. the: lessee. the. exclusive right. and privilege: of: raising: and: propa- ae oe 
= gating Saat On ‘the: following described. tract ‘of. land. situated. in- the: a na 


= and. more Partleularly " described as follows? - 2s . eS 


ees eg cae ee to ns 09 nn mee ee 
= eh 4 : . 


Be Bae ee eee ST) ase sha Fe, Ik ee 
ae a a ee ee a re i a ee me Sir ee 


ie together. with the. right: to: construct and maintain thereon all: buildings: plants,, 


a tine’ of: the- expiration of. such ‘periods.’ 


gee or, other. structures. necessary..to. the. full enjoyment ‘thereof, for. a. period .of ee 
an years, with the preferential. right. in :the- lessee to renew this. lease. for 3...) 
a successive periods of. =r years, upon such. reasonable terms. ‘and. conditions ee 


. oe oe ee ee ee ere ae oe 


e ‘as may be prescribed. ‘by the lessor, ‘unless otherwise ‘provided. by, J law at t the _ 


TES 


Src. 2. In| consideration: of: the foregoing the: lessee’ > hereby: agrees’: 


(a): To: pay the. lessor ‘in: advance a minimum. yearly: rental. of maebieee . a 
8. maximum. yearly. rental: equal . to. a. royalty of; 1. per: cent on: ithe. gross, Teturns' a 
he derived. from the. sale of, live animals and pelts. ‘where. the ‘same exceeds: ‘the es 


Ba - minimum rental: above mentioned, ‘such’ yearly, rental. to be credited against ‘the: con ee 


| royalties: as they accrue’ for that. year.” 


~ . (b) Bo begin. the actual operation of a fur farm ¢ on thé leased. Jand;: ‘by. taking ae 
. “possession. thereof..within six.months. from the: execution \of this;lease:and by —__. 
placing thereon not less than nee pairs. Obie ee within one.year.and not 
less than - testis ‘pairs. Of oes within two years from the date of such. execu- | . 
_tion; also by ‘placing thereon ‘such improvements as may be: necessary. to. show’ ete 


. ‘good faith ‘and thereafter ‘develop: the industry with. reasonable. diligence. 


(¢) The lessee must furnish affidavits, at the end of one and: twd' Years,: re- Sie 


ee " spectively, corroborated by one or more witnesses, specifying’ the date Cwhens 


re animals “were placed on’ the land, and. the. numbey. and. kind. thereof. oe 
-(d).To mark the boundaries of the ‘leased land by posting notices. containing e. 


= . 2. description: of the land, . the. name. of. the. lessee, and a: ‘statement. that it’ ig 


earner occupied. asa. fur farm, every. one-lialf: mile if the lease is. for. land on. the: ed 

ae 6 mainland and in- conspicuous. places: at each’ boat landing if for an island. a 

eee (e) To keep an accurate record in a book: ori books of all his fur-farming- Eo aan 
ie operations including the number, kind, and’ sex: of. fur-bear: ing animals: with. 9 

_. which the leased-land is stocked; the date when the stock was placed thereon, ©. 

~ the number captured thereon. for propagation. and Sf removed elsewhere; the: ee 


ne mes: and, addresses of the purchasers, the’ price received therefor, with’ dates. “ os a. 
of: each: tr ansaction ; the number. of skins of. each. kind of fur-bearing, animal .— 


‘taken during. each calendar -year, together with | ‘the. price receiyed therefor; a 


~ ae also, in-so far.as practicable, the: number born. ‘during each calendar year and: ne : 
sede, ADO: number, at the expiration. of. each -calendar, year of. fur-bearing. animals at. | 
Poe darge and, in captivity, . and: a ‘list. and description: of: the ‘Hmervements. Placed: oe ie 


onthe; lensed. land. during. each: calendar. year.. 4 ere 
. -(f) To submit a ‘report to the ‘Cormmiesioner: of ‘the. ‘General, Land. Office, by ee 
- June : 30. cf exch year, giving the information contained im the record. required. Sie t 

ta. be: kept. by. the. preceding paragraph, to:-be: accompanied, where. required;by. .  ~ 


\ 


| a certified check. or r post-office money order made Parenle, to the Coramissioner. vie 








os 2h a DECISIONS. ‘RELATING TO: THE PUBLIC LANDS. Decals 2 


, ot: ‘the General and: omee,’ tobe annie in: amount to: the “@ifference cue 7 a Ce 7 
the: annual rental already paid,.and the amount of. the royalty: of-1:per cent.on. 





. - the § gross: returns, where: the same: 2vexceeds. such. minimum rental, as vet in oo 
. section:2: (a). hereof. | ee 
(g)* ‘Not: to} kil: any: game. animale: Or: birds: or obtain: birds’. ‘eggs ana ‘feed | 


ae “gating to! fur-bearing: animals ‘and: to éxeréiseall reasonable’ precaution: to: con-" ae a 
“serve: game:and. wild birds on the lands:¢overed: by this: lease: and. to: Boley me tee 


4 — : observe. the: ‘Federal: and territorial: ‘game and. fur: laws: and regulations. rte ee 
“(h)- To. furnish the: Commissioner: of. the. General Land Office such. further es Oe eee 


ca Tease. ee is as 


| ’ vtormatién' in addition. to ‘that. hereinbefore. ‘specified, as maybe desired:in = |” 


regard t to: the. operations: and: ‘business conducted, under a the a thoes of: this Yas 


: ae 


Se hy Not to. ‘assign this’ dence or: ‘any interest: ‘therein(#1 nor: sublet: any: portion ae = 
| ot the leased: premises, except. with the: consent ; in Rios of the: Secretary: af ee ae 


ay Interior, first: had and. obtained: 


s Giy Bo: record. this. lease with’ the. recording officer for the “sudicial: district : a, | s : 
“within: which the: leased: land. is situated and to! 0 Keep a copy. of the lease oe hee 


his possession . at. all times... Men Ee 
Sec. 8.-The. lessor oe: reserves : 7 e9 


(a) The - right to permit. prospecting, locating, -dévalognent;: entering: an a Bee 


| leasing of. the mineral resources. of. any. of the lands embraced. in: this lease and 
the right. to patent such. resources, ‘under. laws. applicable.. thereto. | f 


(0) ‘The right: to: permit the use ' and occupation of parts. of. the land. embraced ‘ as eS 


ae ie this. lease for the. taking, preparing, ‘manufacturing, or storing. of. fish’ or. fish’ 
. : products or the utilization of the lands. for pur poses of: trade or. business ‘to. the ; 
‘extent . and-“in the manner. provided “Dy existing 1 Jaws. or laws. which may ae 
hereafter enacted, as provided by the acts: a: | 

_. SE. 4. The lessee. expressly . ‘agrees. that ‘authorized. ‘representatives of the 
lessor. shall. at, any. time, except. at such times as. the _presence. of. ‘persons. other — 


than the caretakers’ would, be recognized, as detrimental, to, the welfare: of : 


propagating. operations, . have ‘the. right. to. enter. the leased. premises. for the 
ba purpose. of inspection: and shall have. free access to books eontaining the records 
a of. the. operations. under the authority of this lease... aa 
“SEC. 5, The. lessee. ‘also. further. agrees. ‘that. he | or. his’ employees shall. not 


molest totem ‘poles, native: burying. grounds or. impr ovements,. nor interfere. with. 4 


. natives cultivating, lands" which they, may have been. “hitherto accustomed to. 
| cultivate. : : a i : ; | 
“SEC. 6. it is ‘further. tthderstoda' and. agreed oe cee EES ae 


(a) ‘That the lessee shall not: sell. or. remove. for: use: egies any ; timber ee 
ne growing. on the. leased: land,: -but may ‘take: such timber, thereon, as. may’ be 

aa necessary. for ‘the erection: and. ‘maintenance. ot. improvements required in. | the ” : 
CAee pe of this lease. and for fuel purposes, | : . 


(b): ‘That this lease is. granted subject to valid existing rights,’ 


Dot ley: That. ‘upon: the ‘terinination- of this” lease: by’ expiration . - forfeiture © a 
ae erie. pursuant. to. section. 7 hereof’ in. ‘the. absence. of an: agreement tthe: 


~.. contrary, if all rental and, royalty: charges. -due the: ‘Government. have.been pald; 5 - 
- > the lessee may, within. a. reasonable: ‘period, ‘to. be determined. by. ‘the lessor, Pete 
oe remove. all: ‘property, including. fur-bearing animals belonging. to: him; ‘together ae 7 ae 
os) 2. with: any. buildings’ orimprovements of any’ ‘Kind’ ‘that ‘may have been erected 
Po on “by -him, ‘but: if not: removed within: the period’of. time. Specified by the lessor, eae 
as “3 such, property, bulldtigs; and. provements shall. ‘become ; the. > property, of the a 


“Seo, 7. Tf the ieanee shall fail to pay ic rental and royalty ; as s Hesein specified a a 





. oa shall. fail to. commply with the provisions of the: act or make default in in tie oe = 








mt 


So a “DEUISIONS RELATING® To THE. PUBLIC LANDS. gts) re 


: performanee’ or: »@bsetvance:- “of: any ‘of: is ere eotentats,: andl, sinpailing 

; : hereof. or of ‘the: general: ‘regulations. promulgated: and, in force at: the date. hereof ; ; sig 2 
and? such’ default: shall continue: after .service of: written: notice’ thereof: by: the. oe 
: lessor, then the. lessor may, in his discretion, terminate. and cancel; this: lease. 0. 
~SEd.'8. It-is. also’ further agreed’ that. no ‘Member of or: Delegate’ to. ‘Congress, ‘ie 


| i ‘Or’ ‘Resident Commissioner, -after his. election: or: appointment; or either: before OF i, - 


z = after: he has: ‘qualified,: and. during. his: ‘continuance in. office, -and that. mo: officer, a 
, agent, : ‘or: employee . of: the: Departinent. of the: Interior. shall: be: admitted. to.any- 
ae ‘share’ ‘Or. part wee this - lease: or. derive ‘any: benefit. that may.: arise’ therefrom; ae 


‘and that the provisions: ‘of section: BT41. of the -Revised:.Statutes; of. the: ‘United . 2 : 
o * Statés, and sections’114,"115, and 116 ofthe: Codification. of:the Penal Laws of ~~ 
“. the United ‘States approved-March 4, 1909 (35 Stat. 1088), relating to contracts, 


_ senter: ‘into and. form a: ety ‘of this. lease: go far. as ‘the same: may. he eerplicetle: 


Ip, witness whereof: a 
ae Taw Unrre: Sranes: oF. Axenica, 


7 te 3 i‘ o By ; : = oo ig : : : : 4 - | Lan : : oe ; : te oY S ' Ap ane ee it ee ea eee ee =. Pe os : ‘ O55) Beye 
a Se ea ee ee ae eee oft the, I néerion: 
_ | Witness to signature: of 6.050 r 
“oF E. Ro sE 





“Decided February ce 987 


ee ‘Parent-—Rioonps—Comscrssronrn OF: GEMER AL Lap, Oreice Ji URISDICTION. oe ofa 
a Where a patent, after its: execution, ‘has: been eanceéled and mutilated ‘by. the aa : a 
ee General Land Office, without the consent of. the grantee, vand. a’ request, for ao 
“its delivery for recordation: on: ‘the county records is made, the patent should. 
- be delivered: witha nétation over: the ‘signature and seal: of ‘the Comimis-. Ce 


e ane ae of the ‘General, ‘Land Office to’ the effect, that the cancellation and eer 


oe PRIOR. ‘Daa Inarevorions: Mona 


2 Instructions: of February. 28, “1881 (8 C. L. O: 1), tnodified,. 
| ‘Finney, First Assistant Secretary oe. - oa 


This is an’ ‘appeal by J. F. Rose: fotis a decision’: of thé: Colnmigt ve 


2 ee of the General Land Office dated December. 4, 1996, denying e 


hig request, for the i issuance of: By patent for. that. portion. of: the NW..14. os: oe 


8 OT YY. Sec. tee Te49 N., R. 17. W., 5th P. M., Missouri, ‘not In conflict, eM 


: 2 with. the patented lain: of Antoine. Gautier. 


Tt appears: that ¢ on. November. 12, 1888, the board of cominisiones oe 


ha ey pee ON ages 


2 ee f. passing, ion ete land daimad in: the: , State. af. Momiurn ; ve 
decided that: the. claim: of: ‘Antoine. Gautier should: be. confirmed. for tee 


ee - 4,000: arpents, in accordance with his application dated’ ‘November’ 29, a : | 
oe ae 1 96... The claim was. surveyed i in March, 1848, and. the plat thereof — nae 
tae hpproved December 12, 1848.: Tt was, s designated a as. + Survey.) No. 3827, = fee oS 


. i ee ee "DECISIONS: RELATING ‘TO, THE ‘PUBLIC: LANDS - 


. /- Gautier covers most of the : 


See. %, T. 49. N., R. 17 Wi, oth. M. 
15801 at. the Fayette office for . IN 


Reporters orth a plat of pee ade | in. iN avouiel: 


ee of the. patent: was. indorsed. the following: e 





| ‘Gubpnsed a lanai in Ts: 49 ‘dna 50: Ny Re: 17 ad 18 W, bth Pp. 





: > ML, wo 


» Was confirmed by: the act of July 4, 1836 (5 Stat. 126). Patent: issued ~ : Se - 


3 September 8, 1860. - "According: to ‘the plat of. E sukvey}) the. claim ee ee a 











~ On September 1, 1837, ‘William: By ‘Gibeon ‘nh hide: op ee ee ees ° =a 














Mh and. NW: Ms. SW. Ua See. % Bod _ : 





116, Paes i 


issued to Gibson on November 10, 1841, but: was not: -delivered. It was” os : - 
| -L pebiene to. the, General, Land Office ‘on. 2 March 26, Asse, and. ioe ee i 


ae eens of éonflict with suitvey. y No. 330%, and across s the mie ; 








¥ ; eS ‘Canceled, “Conflicts with; Survey ‘No, 8827, private daim of Antoine Gautier. ee a 
- See letter Bt November. 8, 1879... SS W. “Clark, ‘Recorder, ce LL. 0. oe ars 
ay liké: notation’ was ‘made. on ‘the pecord of the patent. In dadition a ms 
‘tothe notation: on the patent, it’was mutilated by’ cutting the a a as 





~mént across the: signatures. thereto and’ across’ ‘the: official: seal.’ 


attempt to cancel the. enue and. ‘pabent: of: Gibson: was’ Chee pare 


OS citing: Bicknell v. Comstock : (113 U.S. 149), and that: the present Fee 


owner of any portion , ofthe. land, covered by. the Gibson: entry and - ce 


se patent. is ‘entitled to delivery of the patent, under: the ruling of the = 


_ Supreme’ Court ‘of ‘the: United: ‘States in) United States * Cx “Pele ae 


ao ‘McBride v. Schurz: (102 U.. Ss. 3878). Although refusing: to issue a ee ee 
-. new: patent. for that ‘portion of the’ land” now; “owned ‘by, Rose, the - 


| i. Commissioner ‘offered. to ‘surrender the’ patent ‘for recordation. after opie : 


~ he, had. indorsed. thereon. a notation’ in. accordance. with | the Hate ages 


_ tions of February 28, “1881 (8 Cc. aa oO: 40),°° 


The instructions. ‘heferred to" ‘directed hat ig cages ‘gache as” isthe oe 


a court. considered i in United ‘States’ ex rel: Uw oBride Ai ‘Schure: “supra, err 


oe the: patent. should be delivered. after. a, notation thereon. of the. eae ee 


- . — to’ be dated and signed by the Commissioner :, 





Delivered ‘under. Secretary's ‘instructions of. February. ‘98. “4881; ‘in pee = 





7 R as ance, with. the. decision. of the United States, Supreme Court. in’ “MeBride. Weel 
_ Sehure, ‘October | term, 1880. ee ee ae 7 : 


ee The. Commissioner. on denied’ thet beta for. 2 new = a 
: a patent. ‘Having no ‘Jurisdiction. over’ the. land, the. Land: Depart, we 


ment could: not: assume. to ‘issue a ‘patent therefor” 


oe _ However, it Is the’ opinion of this’ department. ‘that ‘the: ‘notation - se "ay . 
E provided for in the instructions of Ear, 28, 1881, SUPT, is. ig:t00..° te 


_ 87522—27- VoL 28. 














es oe brief aid: that a. Woention sd qn. n isubstaiitially. the: following: forin ehould io : 
ss beattached‘to the patent, over the signature and seal: of the Com- coe 


* - tetas of the General. ‘Land. Office: ee 


“The: notation’ of. ‘cancellation of. ‘the. ‘attached patent issued to Willian Be = 


ee 7 Gibson on November’ 10, 1841, and its. mutilation,. ‘were. “without: ‘the consent aot! cad 

ee the: granteé: and: -erroneous;: and under: the; decision: ‘of the Supreme. Court:of 

a the. United. States in Bicknell v. Comstock (118. Ue Se 149). do not. affect: the ae 

eee validity. ‘Of: the. patent, ‘which, is delivered. for. xecording on. the county records 

a. pursuant. to the decision of. the- Supreme Court of the ‘United. States in 1 United : Phot 
ot ee Schiire (102! Uw. Ss. B78). : sede. By ter ae 





A like notation, should. ‘be ‘wetaiohed: #6 the ere ‘of the. pune & 
. Phe. case is. ‘verhanded for action i in 1 accordance. with | the Foregaing: oe 





Lng? ie = on pore rs 
. GEORGE 1 ‘FRYMUTH AND RALPH BLAIR - 
, to 8 oe ‘i so PA ho a 


| Decided Pobrwiry 5 19a 


ee om ‘AND. ae LaNps;-Prospacinna Pernxr—ScHoor- LANps.—Wetetpnawat-—~New 2 


¢ “ge First Assistant ‘Secretara: 


_ Mexico, en es Cn ae ae LOY ee me edo ee a 
AGid 345: PNAS eB PLETESE. > Uae GE CR IAN, GE. SRE ele cae fol bina 


" Pernits, will 1 not: ‘be granted. to. agua for. ol: and. gas. on 2 muisurveyed. sich s, 


DECISIONS! ‘RELATING: ‘To THE PUBLIC! LANDS - | van 


_ Remanded. - - 


_ Sections, withdrawn, on behalf, of.a. State under the act of August, 18, 1894, in. | 


/, the, absence of a classification of the lands by the: Geclogical Survey, as 
__ Brospeéctively’ valuable’ ‘for oil and eas. ee : . 


- On January. 14, 192%, ‘the: IY of the Goal Tend “ottee 
Epamontet the @ granting 0 of two: oil, and, Bas. # prEECHAE: Permits ia | 
follows: ee : 





sFoC Pie Ser 


july 9, 9, "1996, a tok Bees 4, ‘16, ‘31, and, 39, “unsurveyed, T. ey So 


i 7 R ne ee N. M. P. M, New, Mexico... 7 
ere 4 “9. Ralph Blair on. an, spplication ‘las: roe 032554) filed. 5 ee 
“Taly. 18, 1926, the N. Ys SE. VY. SW. %,. SE. YY, Sec.. 15,.NE. Yy NE.. Ye 


‘2 peak 


| “The eae of the. ‘General Laid, Office. Show. that Secs. 9, 16, 99. 7 


eg 36, ‘Ty 24 s., R. ve E., were on “May a Yi 1993, withdrawn, for the 
State’ of. New, Mexico)’ ‘ander the act of ‘Atigust™ 18,1894 (28 Stat. 
870. 394), and that on August 2, 1923, the Coinmissi otter advised | the | - 
: oe ‘f governor. of said Bieta, | in n regard to the withdrawal, that & att tall | 





a : ee ee ee 
Je < * 
ae ie ' . tee =e ‘* Ld fe . ° « 
rere Bige rgeh fos la gercies eur, fee 2 — ° “hes rte 
2 bend” SD Bh alt Stree cae aa a eS akc a a er oi 
ae : : t bad 
oye Pa “fd 2 ci 5 an yt 
a ‘ } > : raise ane ae 
a 
‘. 
x E 


See. 2 20, ue es 48. R.. 8. E,all, of Recs, Ly 2, and. 36,  menrveyed, T. A 


e ee aoe Bee “DROISIONS | RELATING TO: THE PUBLIC LANDS” ee | 


 Baia's act: of ee 18, 1994, whieh i is s extended t to New Mae, by. 7 . me = 
“section 12 of the act: of. J une 20, 1910 (86 Stat. 557, 565), provides 
that lands “ shall be reserved upon ‘the filing of the application. for.) 


_ survey from. any: adverse, appropriation. by. settlement. or: otherwise 


- except under. rights that nay, be. found to exist, of ; MOE, inception, > a 





“The ‘department hae lea ‘that: ‘auger ‘sections can: ihe be. spithe © _ 
awa Ensign v. State of. Montana (34, L. ‘D. M83 Williams. Web 


State of. Idaho. (36, L..D. 20)... 





~The withdr awal which has hes declared: t té° be Bective should hot: i: : = 
a rendered partially. ineffective through the granting of prospecting : 





"permits in. the. absence. of: lassi fleation of the: land by the: Geological’ y 
Survey; as (prospectively. valuable for oil and § was. In cases of settlers 


— upon. unsurveyed lands or: lands. suspended. for survey, the procedure ee 


_ directed in. section 2. Ac). of the: oil and gas regulations: approved ° . 


March. TL, 1920 (40 CL, _D. (437), ‘is followed ‘when applications: ‘for a 


permits’ ‘under’ section. 18: of the leasing a act are filed. , Crenlar N O. o 

“982, 50 LD. 4600.) 8 
Rt the’ ‘request’ ‘of the eigplitinient' the ‘Atay ‘Direstot of he abs: - 

Hogi ‘Survey: has, under‘ date of. Ja anuary. %; 1927, made a ae 





Bpon, and classification. of, ‘these Schiool' sections as. follows: 


ae "The ‘records of. ‘the Geological Survey show. that the. land listed ig’ in the, en. 
Be: ‘southern. part ‘of. the ‘Tularosa: ‘basin, ‘a broad’ valley between the San ‘Andres 


Mountains’! ‘oni ‘the’ “west ‘and: the ‘Hueco’ Mountains: on the east: The ‘valley is | 
filled to an unknown . depth: with; ‘deposits ‘of: sand, :gravel,; and: ‘clay, “which. 
“permit; no: observation, of; stratigraphic, and. structural conditions. in. the: ‘bedrock 


underneath. . Inference, based. on evidence. disclosed on: the flanks of the. distant . 


‘mountain ranges ‘mentioned provides, no. warrant. ‘for an. opinion that. the condi-_ | 
‘tiens, either’ stratigraphic or “structural, affecting the land described are. favor- 


7 able to the’ occurrence» ‘or. ‘accumulation. ‘of: oil or gas in. commercial quantities. ie 
HE ‘accordingly: ‘classify: this: land. ‘under. paragraph te: (¢) of the oil and. a8, Bee 
ae | . ‘regulations (40 L. D.. 487 dy BS: ‘without: prospective oil. or: gas. value. | | 


* Tnasmtich’ as’ ‘these’ ‘school! sections were! reserved from. any adverse We 


appropriation and” as they: have: been: classified as being without pros- — ; : 
-“‘pective | valué: for oilor. ‘gas, the: department. would not be ‘wceaiied. " 


‘aint granting’ any permits ‘Covering’ said: sections: 


The’ departinent’ therefore declines to grant: any i as. nine © : 
“mended.” “The: applications: are finally: rejected as to the school:sece 
tions’ and thei papers’ are’ returned: for ee action : in n harmony ear 


with the ‘ruling: herein.” ee 





S PY opto | Reversed and remaiided : ar aek 


Pi at ae AND “ grons Bwmy—Town Sra—HvipeNcu, : | ‘ eos 
Land. which is. ‘shown to ‘be more: valuable: at. date. ‘of: application for * towaie ae : : 
site purposes than. for the stone it contains: is. not. unc ‘to: seunlsition ee 


BO DECISIONS: RELATING TO. THE PUBLIO LANDS | ae “Evol. wee 


ary OF TUCSON v.. DODSON 


. ee Decided Fevr wary 10, iger 2 ee voy s eae ra 


under the’ timber. and stone law. 


_Fiyezr, ‘First Assistant Secretary: La Gh ee oe, ees 
~ Christine M. Dodson: has. appealed in he ‘aedigign of thd 5 Cain pe 
ee missioner. of the General Land Office. dated. J uly. 92, 1926, holding eg 
oer cancellation. her. timber’ and. stone entry. 056016, for. the NW. 
oe Sw. Yy Sec. 14, T. 146: R. 18 E., G. and 8S. R. M., Phoenix, Arizona, ee 
- Jand district, as. the result of a contest againat the : same e by the city va 
a of Tucson, ‘Arizona. se a 
.. The appellant i is the widow. “of ce anies R Doles a ‘alsa’ Pee _ 
te 28 timber and stone entry for 160 acres of. adjoining land, and whose. 
entry, like her. own, was the subject of a contest by. the city of Tucson. oe 
| ‘These cases well. might have been. consolidated, for trial, as. their. facts wae 
are almost’ identical: and as nearly. all the: ‘witnesses, who: ‘testified in | 
one of them also. testified in the other. The. testimony at. best. was ee 
, largely cumulative and when the two records, which: aggregate 5G 5, 
3 closely typed. pages, are taken together,. they present’ several hundred. . © 
pages.of ‘needless and. tedious: _repetition. ; All the. testimony: and re 


exhibits submitted, however; have: been’ carefully. examined. . 


On November: 15, ‘1923; Christine M. Dodson “nade: application’ t to ao. 
purchase the land ‘in controversy. under’ the: timber and ‘stone’ act “Of: eo 

June 3, 187 8 (20 Stat. 89)... The land. ‘was ‘appraised. at SI. per ‘acre, eee 

: and. that amount. was” paid by the. applicant... Final. proof, was sub. : cS 
mitted on July 12, 1924. On: March 13, 1925, the contest 1 now: punder ° mS 


| 2 consideration was filed by the city” ‘of: "Tucson! 


S _ Nine charges were. contained. in the contest: affidavit, eae ‘may ae a 
a ; summar ized as having stated that.the‘land in: question’ was not. chiefly 
-.  twaluable for timber .or stone; that the timber-and stone application. ~~ 
wag made in an attempt to acquire. land: which, had. been. ‘used. by, the 

: ; public for. recreational ‘purposes for: many years; ‘and that, the. appli- a ae 3 
gation. sought to: acquire’ land» already, appropriated. by: the students ae 
. of: the University of Arizona through: the: construction. and, mainte: = 

~. mance thereon of a symbolic letter “A” built. of stonesisies . Sig oe 
+ The case was-heard during October, 1925, and ‘résulted ina decision soe 
_ by 1 the register of, the local office in favor of the city of Tucson... The . 
action of the local office was affirmed on appeal by the Commissioner 
| in his decision of July 22, 1926.. The Commissioner found that the 
aes Sed of evidence shoves: that the land v was not chiefly val ieee 


ape oe DECISIONS RELATING TO. THE. PUBLIC ‘LANDS _ c oo 3¢ ares 


oe : iable: “for: stone, as, it: was worth: $50-a an acre oe other ‘purposes ee 
oe What those purposes were was not specifically stated... Te ee 
Se The testimony showed..that at the time of filing het application ee 
~ Nines. ‘Dodson was the. wife ‘of James R. ‘Dodson, ‘a real estate. agent. 
: ” ae and: dealer’ who was engaged: in business in the .city- of Tucson, hal: Ea 
/ who was a: member | ofa firm known: as the Benedict ‘Realty ‘Com--~ -«. ee 
“e 2 pany. - The land was shown to Mrs. Dodson by. her husband; and-it. Og 
Was! under : his: advice that’ she filed. her. application. . He accom: 
a panied her to Phoenix, Arizona, at the:time her application was filed, © 
. and’ gave his personal check for filing fees. Prior to the date of: her - ae. 
2 ~ application. on, to::wit, ‘November: 28. 1922, her: husband had made 
2° ~the timber: ‘and stone » dpplieation: for 160 3 acres OF adjoining aa ee i 
aoe » already: referred tof i004. ! aint ees 
The land; which j is. s citiated on ‘the “slope. oe a ‘mountain known’ ag ae 
os Séhiinel Peak, was: shown to: have: no 'timber. upon. it,.and' to have: no. gS ae 
greater: value’ for ‘stone: than, that: which: attached: to miles. upon miles ad 
— lofland: lying on: the: slopes. of. the mountain. range:of which: Sentinel oa 
© Peak. isia: ‘part, ‘except: ‘such: ‘greater. value as its: ‘proximity to‘the’ city fe ke 
of. Tucson, a town of approximately. 3: 000: ‘inhabitants,’ lent:.to: it. 
~~ Such¢ ‘yalaads, however, was shown to.-be minimized and practically peeves 
». eliminated. by the. existence, but a ‘short. ‘distance away” and. a ‘little..-- Pes 
-.. nearer to town, of a. quarry. which had been owned and ‘operated by. 
a Mp. Griffith for 20: ‘years: before. the-date’ of the hearing, and which =»: 
| had acquired. a monopoly ‘of: the. market. ‘for: quarried | and.crushed  ~ 


stone in its vicinity. ° TH was: shown that: the: demand for stone: was 


i limited and that the e Griffith quarry: was ‘not; always in operation, and : 


7 had con conered cal was: ae ioe that. the. owners. Ae Bh: nete hbo: eee 
ld ing’ quarry, ‘knowit as’ ‘the Welch quarry,: after: an ‘unsuccessful. attempt. : 7 7 
bo ‘Operate: itt ‘competition © with: ‘Griffith, ‘had* ‘found: that. there: Wass 2 
“not. sufficient: démand to. ‘support: the. two- enterprises and-had’shut) 
down; that. operations had: been’ ‘permanently: abandoned ;. ‘and that ~~ ee 
i 2 ‘the: plant and. the: ‘equipment: were hades sale without any, purchaser ihe: et a 
a prospect.” ae i i 
vere Tt ‘appeuxedo on the: “other hind that. ae lands was Hlocateas near the 2 
oa éity of Tucson, and” very. close to -a subdivision. known as. Menlo ee 
ee Darke in: which. the entrywoman resided and which’ had. been pro-. 0 
oe _-moted and. -which: had been partly owned by her late husband; that’ =. > 
~~” the: Tand - was C: 





oe value’ af subdivided would be: from $75 to $200°an acre, as. ‘estiz.. oe Sue 
bee ne nated. by. various. witnesses. | “Tt was ‘shown that 95 acres. ra adjoin- eee, tes 
oy Ing land ‘had’ ‘been: priced. ‘to. the. ‘city. of Tucson at $5, 000. ‘by ans oo 
S secu organization’ kniown | as the Tuéson: Farms. Company, which claimed me 
: oS - that’ this’. price. was’ ‘less. than the real’ value of the land,” and ‘that. erage 
ote certain. citizens of Tucson. had offered, that _ company: y $50" an acre > for es 


capable | of subdivision for building purposes; and thap . se 


Pes 38 o "DECISIONS ‘RELATING TQ. THE: PUBLIC, LANDS. oF “Tvl oe 


a 20. acres, which also adjoined: the: iad in. pny: and een Ee 
_ covered. the summit: of Sentinel Peak, but that. the: offer: had. not: been oes 


ea accepted at, the. time of. the here Tt was: ‘shown. that. the. land oe 


: commanded an’ exteneded view of thie’ city of. Tucson and. the. supe’ aad 

_ mounding country, and that it: embraced: a- portion of the slopeof 
Sentinel. Peak. which: had..been: used: for: many: years by. the citizens 
of Tucson: as’a public pleasure ground; that the’ land was rich in. 


historic associations; and that Sentinel Peak- and. its’ slopes: were : 


a mended with veneration and affection byt the eee of the ‘¢ come . : 


“The testimony presents: ee 7 pees of: the’ case. ice hae ne fe 


a a; been referred to, as it is too voluminous to quote in detail, but the. 


statements just made outline: what; the department. considers as its. ao cage 
most essential features. It is. enough to. say that taken. asa -whole 


o it. has convinced the department that. at the date of. the entrywoman’ gee: 


application the land had, and now has, a greater value for town-. 


my site purposes than: for the stone it contains; » This. being ‘the: case <a 


the land: was not: subject to sale: under: the timber, and stone Jaw. 


‘The decision appealed from j is. Ro ee ee 
7 Pk ee aa he ne Safina 7 





- ZIGELHOFER | w _ REYNOLDS. 


Decided Fetruary th 1987 


Cont ast—Contustant—Noricn—Pra CTICE. 


‘Rule 10 of. Practice: ‘merely fixes: the time limit. ‘for. mailitig of ‘notices’ at | 
~“not'to exceed 10 days after. the date of first: ‘publication; “it ‘does: not’ compel _ 
_@ contestant to: wait until ‘the notice is. published, but ‘he may, at: any time 


” after its. issuance and within: 10 days. atter. its first, publigation,, mall, ‘the a 


- ». notices required. 





Contasts—Cowrmstant—Notron—Pacrion. 


_ Where, Bh: ‘contestant ° is! misled’ by. an: ‘officer’ of: ite: aad. iameearemont as. ite os 
‘the Rules: of Practice pertaining. to the. ‘service. of notice, and cancellation. = 


of the. entry ean not be. sustained because. of: improper service of notice, ae 


- the ‘contest will - not be dismissed but. the contestant will ‘be > ‘permitted 
to proceed de novo. ° , ete Rare us eo 


- Finney, First ‘Assistant Secrelary:: 


_ This is an appeal by Charles P. ‘qhaethoter fon eee of Eth — 
en Commissioner. of the General Land. Office. dated . September. 1, 1926, - 
| holding: that he had not complied cwith. the. Rules of. Practice i, 3 
serving notice of his contest against. the homestead. entry of Vaughn ee 
ee Se Reynolds, made October 29, 1921, for SW. ¥, Sec. 28, 1S Nt 
oo R, 80 -W,, 6th P. M,, Colorado, and dismissing. the contest, which a 
- ~ eharged abandonment. ak ek ee oe 


oe » Notice of. the cone fot: service iy publication in was 5 deseil Apa oe 
oe 5, 1926. It. was: published ini a newspaper published: in, the county. 9 
— wherein: the: land: lies: in the issues of April:15,:22;:and; 299, and Mays a 
6, 1926. Proof of such. publication was filed. May. 425 1926;: On the os hee. 
Epes ‘same date: there: was filed: an. affidavit: of: posting: of the’ ‘notice’ con 
~~. the land: on April. 17,, 1926, and an: affidavit: by: the attorney. for 
--. contestant: to. the effect that: she had mailed:a. copy. of: the. notice Pee 





2 : . ee me “DECISIONS ‘RELATING. TO. TEE. PUBLIC" LANDS. a hg 39 ae 





| by. registered. letters. addressed: to: the ‘entryman. at: Cowdrey, Colo- o ge oo — 
-rado,. and Boulder, Colorado, “the receipt. for’ ‘which ‘is. hereto at- 


The paragraph. referred. to. provides: 


a tached.” ” Attached to the ‘affidavit: are two. unclaimed: registered’ UBER ECE 
letters: addressed to: entryman, and the postmasters’ ‘receipts there- 7.00: 
- for. One of the letters, ‘containing a copy” of the’ notice of contest. aoe 
~ for: personal service, ‘issued: “March 10, 1926, ‘anda’ “copy: OE the 280 8 
‘affidavit of contest, were mailed March 15, 1926, addressed to Boulder, ee ut 
ae Colorado, the address: given’ ‘when the. entry was ‘made. The: other ine ae 
letter was mailed. April 6, 1926, addressed. to Cowdrey,. Colorado, . fe 
2! the: ‘post . office. nearest’ the. land; and contained a copy of. the. a Po eh 
oe issued. ‘April 5, 1926, and a.copy ‘of the: affidavit of contest. st 
The Compisdionien held, in. effect, that. the. mailing of notices: pre eee 
_-seribed by ‘the second. ‘paragraph oft Rule 10 of Practice. can only be 
Pe performed within ten days. after. the first ‘publication « of t the,: notice. eee 


Copy of the notice: as. ‘published, together ‘Spit < copy. Of the affidavit of contedt: So te 


shall: be. sent. by! the. ‘contestant ‘within 10: days: after: the first: ‘publication. of. 
such notice by, registered, mail. directed. to. the : party: for, service. upon. whom» 


such. publication is being. made at. the last address. of stich party. ‘as: shown by 


_ the records of the land office. and. also’ at the: address nanied: in the affidavit for : 
aK ‘publication, and algo at the’ post office nearest: the land. dats 


Mead coo 


The department is sof opinion that) the atagrigh’? was Hoe * ahopadly- es ie 
“construed by. the ‘Commissioner. “Tt merely fixes’ the’ time ‘limit: Por a 

_ the mailing of the notices at not to. exceed ten. days after the date °° 
2 of the first. publication. . A contestant need. not wait until ‘the notice eS 
ce Is published, but ‘Tay, ‘at. any’ time. after’ its’ ‘issuance. ‘and. within | ae | 
ten days. after its’ first: publication, mail the’ ‘notices required. ° Fees 
> ° When the: affidavits were filed’ on. ‘May 12, 1926, they’ should. Bae ee 
on been scrutinized by the register and. the defects pointed out, in: order San 
Y that. the contestant could take - ‘proper * ‘action. That the’ ‘proof, Cece. a 
q “s service was. inacceptable has been ‘indicated. ’ a ee 
oe in the first place, the affidavit of ‘mailing: the: notice did” Ree gitade:: eee 
a that a copy. of the afiidavit of contest, was i inclosed with: ‘the Motice _ wee 


; fe er to the: ‘entryman’ g oon: "gallons Boulders “Colonédo. “The. oe 
ioe copy of the notice ‘mailed’ on. March 1, , 1926, to Boulger,:¢ Colorado, as, eS as 
P set Was | issued for personal service. ase aa 
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ee “Phe: Rules of Pussies were’ HOt ‘éomplied, with, and. the canis . - 
ee 4 tion of the entry under ‘the contest: would be erroneous. 9 es 


“Tnasinuch: asthe action’ of the: register: misled the. contestant; and” : he 


oe 2. ae Commissioner of the General: Land Office misconstrued the ‘pro-. 


oe oe ‘the. contest should, ‘not: be ‘dismissed... ‘Kennedy v. Severance (440 
we Bg ‘D.. B98). -The:.contestant. will be allowed: to proceed de novo. . 
. The decision ‘appealed from i is s modified t to > agree with ine © foregoing. i 





abe Wy WITH. oli. ‘AND: ‘GAS “PROSPECTING penchant as 
en ACh CIRCULAR” No. 672, SEED SETH, ‘No., aioe 
Pp REVORED | ee ane 













hey 


" Tnsmnucrrons 


) ara nse “{Cireutar No. ‘tug ‘ 

ne OB Ae fa Deranrucmy OF THE  Taaeions - 

| Cie due oy hy Gnmran Lanp Onna 
sshlington, Di Cy Faliriimy & 21, 1987 


oO . Ruidisinend! ‘Wits: giisiacg! Latkes Orricss ¥ erie 





-'yisiong*of: ‘Rule 10: of: Practice, the. department. is of. Opinion that a 


th "Hereafter: applicants. for oik'and gas” spibiScting pabinits. mere : 
: the act of: ‘February: 25,.1920 (37 Stat: 437 ); will not.be-required'to 


ora tarnish ‘the-bond at: the time of filing of the: application forthe per- . ~ 


“mate ‘cotiditioned against: failure of the’ ‘permittee to. ‘repair’ damage a 


“to. the, oil: strata, or. deposits resulting’ from: improper methods of | a 


oe | operation, as provided, bys section 4 a of Circular No. 672. (Al. L. D, ie : 


Lee die 


Bos rill be, "eanleod prior ‘to: fhe issuance of. permit, ‘to ‘furnish tond i in os | 


os he sum of $I, 000, Or. ‘such. other. amount. as may ‘be fixed, in. special a . ee 
“gases, where a. ‘permit application ‘embraces reserved deposits i in lands’. 


ic the. United. States, together with the. right, to prospect for, mine, and 


P - theretofore entered or patented with reservation, of the oil and | gas: to 2 


= + remove’ the same pursuant to the act, of J uly 17, 1914 (38 ‘Stat. 509), oh 
~ oo. lor where the. lands, constitute a, portion of a reclamation project. o or 


: ! : oe “are included i in, a. reclamation. homestead entry. ce ee 
Before’ a “permittee, or. anyone claiming through or ander. ‘hay 


2 Venda ds. situated of his intention to. drill, submitting his drilling plan = 


: . “shall, begin, drilling - a test well or. wells: ‘upon. the land. embraced ine : 
wee OI: oil. and. gas. permit, che, shall give notice to. the. supervisor. of ol 
: and gas operations, Geological. Survey, of the district in which the 


' for. approval, together with: ne bond, ‘with: qualified’ corporate: surety, ° a 





x a See. interpretative instructions ‘of March, 18, 1927, “page 41. 





is in the sum, of $5, 000 conditioned against, failure, {a to, carry. on. all 





ag cee “DECISIONS. ‘RELATING TO THE, PUBLIC. LANDS: ae ee 


: : ane in. Aecoranes weit approved, rnsthods and piabtied and i in. "ai 
~ eonformity with the operating regulations to’ the’ satisfaction. of Bid. 


: supervisor; (6) to'carry out, at:the expense: of the: permittee, all. 
_ reasonable: orders of the: Secretary. of the: Interior; or his authorized 





7 ms “representatives 5. (oy. to: take: all. reasonable: precautions’ tor canes 
ae waste of oil. or gas, damage to. formation or deposits, 3 injury to.life 
pore property, or. economic: waste} and. (d): ‘to repair’ -promptly;. ‘so. far. 


. as possible, any damage to mineral deposits or anineral- Lbearing for- s S ae 


mations resulting from: his operations. 


The notice of intention to drill and: azilling t plan pe be fieniatied.: 


2 ont triplicate. _ ‘Blank forms of such notice: and bond can. be! ‘obtained. 


ie approved. plan. 


sioner of the General Land Office for consideration and filing. 


wes ‘Tar Caicicrssromink OF TER, 5 Glixcmar, ieee Orica: 


: in connection ‘with oil. and. gas. permits, seems to be not: entirely clear; 
ig in that at least. some: ‘parties: in“interest ‘have the: ‘impression : that. - 
_. thousand-dollar. bonds-are. ‘still: ‘required to: be: furnished: not:at:the: . 


_ from the supervisor on. request.” If the: plan: is approved: and the bond» 
“ris: acceptable, the ‘supervisor will return to the permittee: one copy: of: 
__ the notice with his approval.endorsed thereon, upon receipt of which: =, 
_. °. drilling may be. commenced and carried on" in: accordance: with ‘the: eps 





The bond. will: be: seamiibead: ‘by. An “supervisor on he. , Coinnis _ _ . a 
_. All instructions: and: regulations in. conflict: herewith are: edited” 

to conform. hereto, and Circular No: BAI 1s hereby revoked... 2820." a Phe: 
You will ‘give. ao publicity } hereto: as: ck be possible without. 

- “expense to > the Government; ie. : a 





“Wats ce ee 
i Commissioner. 
"Gro. yea Saini shores aaas 
- Director, atogia Survey. 
we Approved: ee at Lae 
#. C. ina 
First Assistant Seon. 





same 9 wit OIL. “AND. GAS: ‘PROSPECTING ‘PERMITS PARA. 
aos “GRAPH 4, CIRCULAR NO. ‘lll, -AMPLIEIED a 


“ Depaprapae oF. THE p Tnmon, os a oe, Oe es 


4-582 > 





Paragraph: A Cireular: No. T4i11, (52 Li. D: 40), eS to. i bonde! 


> time of filing: of: application, -but: prior to! the isswance! ofthe. permit; 
oo and that. in: ‘special. cases, where:'the. application: ‘embraces. weset ved: 
coe deposits, b bonds are eto 0 be i in such’ other amount as se be fixed. 3 








er ae Le "DECISIONS. RELATING ‘TO TEE PUBLIC ‘LANDS! ve [vor es 


Steen Me ‘you are: ‘aware, hath 8" $ not. the: purpose « or: intention: ‘The: pure? = en 
aa pose. Is: to® ‘do: absolutely away -with* the: requirement: for'a thousand-: a a 
ie: dolar bond" heretofore required «in: connection with oil-permit-appliz:- 
oo eations:/:No-such bond*will-be required, either at.the time of: filings - 
oe “the application 0 or: » afterwards. =Bonds: will be. ‘wequiired: only in- : two Bees 
cae classes ‘of cases: storks pes oe 
ie eo ee 1): ‘Where’ the. pavinit i is: upon ene the  aariwie of whan has’ een ee 
es disposed of by:theUnitediStates wnder- applicable: Jaws: with the-oil: 
and ’gas deposit reserved to the United: States. : In. such ‘ages, J ace ee 
oe eae will beiexacted for: the protection’ of the: surface’ owner. of — 
go Se BD AD, ‘permittees. before: beginning to drill ‘upon’ ‘the land or, ain: i 
aa cafes ee othe: words, at-the: time: ‘when: they” are ‘ready: to. begin drilling, will so 
“be. required: to) furnishs a’ $5, 000: bond. For: ‘the. poppies stated Ame 2 | 


oo - paragraph: Be Gircular; No:. D421. 


ee T suggest: that: registers:.of. Jééal- atid “ffices: and ‘others Jakes 


| — ind the > administration Of, this act be furnished a copy of this letter. 
Ce ETREMENEED, BA iad eee erga ol) el ee -JEeC. Frsney, 


oa Divatoy. Ingrnovons : 


ee on nie coe ce a “Fo inst # dssistant 3 Seoretory. 





2 af re al Silas 7 . 
’ be i cas Sues eee = ise 


: “sae ‘OF DEAD. OR ‘DOWN “AND FIRE" ‘KILLED OR DAMAGED 
_TIMBER—PARAGRAPH 2, CIRCULAR NO. 1093 ce LD. 574), 


_ Ixemuonoxs e 


| ‘ ‘[otreular No, 12] 


Dupartscent oF THE. cinos 
ts a _ GENERAL LAND. coe 
Washington, D~. Oy a Heboniary 26, 1927. 


Circular No. 1093 . eae tt, ~ 1996 5 (81 i D. 574), is. a os , 


en . a arnended. By: substituting for: patagtaphi 2thereof, the following: 





sae 


>. .9, After cofisideration of'the report, the Commissioner: of the Gen- aa 
eS ee eral Land. Office will, if deemed advisable, direct the division inspec- ...- 
stor to’ offer’ the: timber: for ‘sale under sealed bids. by’ iat fon : 
vende oe period of thirty: (30). days, aS “follows! a aye 
ae In eases of small quantities | of Haabaie amounting ‘i In: yaiae: to. <7 
oa a f $1, 000'¢ or: Jess, the. sale should be ee ie the. Done of notices ee 
<a By Where larger quantities of timbeis are ses the sale should: nee 
Pees he advertised: in: one. or two. representative newspapers. of : general os 

oe -cireulation i in: the field: division. wherein: the: timber to be: sold i is situ--. .. 
oem 2 ated; once a. a. week for ee pe a an a ples paper or rif in a ee a 


: be $e 


net ears: oe 
. Sats eo ‘ 
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E "paper, for. oe coneecativs, weeks. meet! preceding ANS tae set. foe pce 


a the-opening of the: bids. = “And if. the proposed, sale be for 20, 000 000 - fs x 
-. feet, ‘board measure, or. more,. of timber: available by location to Be Pe 


“single logging operation, ‘the. division inspector will also cause am 9 


, - : advertisement of the: proposed : sale to be-inserted once in two. Jumber. : a : 
ae trade. journals ¢ of general circulation. : During the. period of. advertis~ 
.. ing the division inspector will also. post. copies of the. advertisement oa 


ae . where they: will: attract the: notice of the general public. . 


WW nara: Spry, 





_ C6 omamiissioner. 
"Approved: ae PS | = 
“EB C. Bunker! ae a 
First Assistant Seoretar rye | 





. RIGHT OF A DESERTED WIFE TO CRATE CREDIT FoR THE ae ae . 


TARY SERVICE. OF HER. HUSBAND UPON SUBMISSION oF HOME | 
STEAD ) FINAL PROOF Se 


of nstructions, , February 2 25, 1987 





Hownersay ‘emmy —Surmaneena—Deseeren, Wire—Mrurrany ‘Snavion—Wunar, 
. PROOF, . ge oe ey hye a ee se : : 
Under: the: act ‘of ‘October: 22, “1914; a degarted wife’ is entitled ao. credit: for : 

» the: wuilitary service of her husband: when submitting final. proof. ‘upon. an 
“entry. made. by. him, or initiated. by him. as. a settler, but. the. act has. no a 
“application. to. a. case, where. she makes entry. in her own right. ° Ke : 


Hossa Ewrey--Deserren Ware—Puvat, Proor—Minrrary. ‘Suuvron—Wors EI- Gti 


_ TURE. 


The perfection. of s a ‘:husband’s homestead 1 entry bys a ‘desertad wife tae ae iz 


“the. act°of October 22, 1914, does. not operate, of itself, to restore his.rights) 
_ Under: the homestead laws, including the mene to claim credit for military = 
Finney, Assond ‘Beowetairy 





oo your [Commissioner of: ae ‘General and Office] ‘ether: of F a i ae 
| ruary. 18, 1927, the: department. is requested. to define the’ right.of a 
deserted: ifs, to. claim .credit. for. cher. husband’s military. service in 
2 eases. where final proof is’ submitted under the act: of " October 22, , 1914 ae 
(88: ‘Stat, 766). ~ te Es 
- Under the’ act heel | - the: deserted: a is eater ee credit; ne 


ee pon. final proof, for the husband’s residence upon, cultivation, and ge 


yee pete 


Stat, 473), hig. thilifery: 3 service i. U aaedeaton to. ‘alll ‘Wnikonts, fae. pur- ee 

ve _ poses”. mr [italics: supplied] to. residence. upen- and. cultivation. of land co 
ee “entered: or: settled upon. by: him. That act: applies. where the settle- rena 
eee an ment ¢ or tenitry 4 is: made by. the. husband, and all credits t to which he ee coe a 





oo, ae A "DECIS SIONS, RELATING To THE. f PUBLIC LANDS | “vob: 


oe ‘entitled ‘a ‘ate. : available: ‘ipon ‘Anal ‘phoot™ "Pho" sottlement ‘ok: weer? : 
_ + though .completed: by: the deserted wife, remains his and his rights 
- under: ‘the. homestead: law, including’ the right to: claim. credit for 
military. service, are not restored ‘by: shad donmient of his ‘family: and: oe 


ae aoe homestead. ag AP Ee Bete Me de CR kek ae 
he: tonepoing 3 is in harmony with the decision | in’ ‘Elicabeth a: oe 


- Paxgin (Le D8). 





- The rule i is different eis. a: aadfes deserted an ie husband sottles e —: 


“ = upon or enters, under the homestead law,'a tract of public land j in her’ ie 
own right. In ‘proper cases the department has treated. the deser-, 


. tion as. removing the disqualification. of coverture. <A settlement or 


2 entry so made is the wife! 5 and the act. of, October 22, lel4, ee -_ - 


y has no application. © 


‘It is to this class. ete cases Bihae departmental ieee of ‘April oi, 1991 oF ee 


: . ‘ (unpublished). should be applied: ‘In that letter ‘the dissachon be-. ae 
ohne. ‘tween settlements: and. entries. made. by: the. husband: and: those 1 made: Ser 
aa ae by. the: deserted wife was: not considered or: ‘defined. enc eee | 





“i A ‘smoor 


"Decided March 5, ger 





- Mined Lanps—Porasm Lanps—Parewt Onn AND: Gas: ‘Lanps:—Prospnorie : oo ee 





| Perit. 






ma. patent jasted under the ‘act ot Oétober a 


w 


: 1917. éonfers. title to the iistace — ~ 


| 3 and to- everything ‘contained’ ‘within | ‘the® land, and" ‘precludes. the. granting ~ y 
“ofa peret to prospect tor! ‘oil and gas: ‘thereupén under the’ act ‘of February SERS 


25, 1920, 








Porasit Laxps—Prosrectine Punacii—Suceprany « or THE Titipion “WORDS ae ae 





oe _PHRASES—STATUTES.. a aa, oe ake 
a = The words | a ‘ authorized ‘and. ‘directed ” ” ‘in: ‘section, 1 of. thé act. of “October 2 oe 

2 1917, are not. to be. construed. as. mandatory, but. the: same: discretionary: _ 
s Sathonty is” conferred upon the: Recetas of the Interior. thereby to. issue = 






2° 95, 1920, oer ee : 
‘Mawenat, Lanps—Porask Laxps—On: AND Gas ‘Lanps—Pkospisotine Popaizn, : 





Permits may. be issued to prospect f for "different minerals upon the same lands uf ae 


“conc ur rently. 





: om AND Gas fear eee Sunver Land Daeanmcost—Bothsn anor : 
* PROSPECTING. Permit P.arienr--WArver.” aoe ae 


fea c fie nee 
: cbat piptel ae 





* Where the ‘Geological ‘Survey. has ‘eported. ‘that, ‘iandg “have. a " progpective oe ee 


“value for oil'and gas, thé départment: may,in the exercise’ of its “discre- : 


| f ie ‘tionary. authority, reject: an. ‘application: freA. potassium permit: ‘under’ ‘the ie = A 
~Saet of: October: 2, ‘1917, af ‘the: erlght 9: ‘select: a. one-fourth: part: fot paces hres 


wae - AS: not. plata Sone i, oats ate aa. 








"tert, ‘carrying a. preference ‘right to’ a. lease. ‘upon ialecorery for. not to ro 0 





" petmitted. waive his right to. a patent.” 


“ies First Assistant Secretary: 


oT. AL ‘Smoot has: appealed from a ne of ihe Oommen of : 


ne - - the General Land’ ‘Office. requiring him, as‘a’condition to, favorable oo ; ; ; 
o consideration. of his. application, Salt. Lake City. 036081, ‘for: ay permit gt 


| ceed one: fourth | the, area covered by the: permit, with, B. provision that. tthe — 


| to. prospect. for potassium. upon ‘section 1G, 'T.23.8..R.21 E., 8..L: M., ote 


| to: “Walve. any. and. all right, toa, patent. for. part, for which provision fe 


ais. made upon discovery i in section 2 of the act, of October 2, AST sy ite ee 
Stat. 207 yy ‘under. which: the application j is. made... at oe 

' Section 17: aforesaid, and sections 20, Oh ‘and, 39 of ‘the’ same iene a, wat cee 

a ship, and. range,’ therétofore embraced i ahs an oil: and” gas prospecting” eo 
. permit which: had. been canceled, were on: May 98, 1995, under depart-_ oe 


“mental. regulations. of. April 23, 1924. (Circular. 929, 30 L. D887), 2. 


thrown, open: for. filing. and a drawing in the: event: of’ competing — | 


applicants. . Simoot, ‘who. had. applied for: section di and. other. tracts. | 
not, within, the, order. of restoration, drew. No. 8 at, the drawing held. | 
and was, the, first: among applicants. for. section We “All participants: 


| in. the drawing. had. filed potassium permit applications, except Henry. cs 


a ie Jackson, whose, application ‘i is for an-oil and: gas. permit.and who: 
drew: No: 0: and. awho.at, the: time held: an outstanding like permit. ° 

upon ‘the: ‘game! geologic: structure which. had, been: held. for cancella- 

| S tion.) a ‘The © grounds for, ‘exacting. the. waiver were. that, the, eer , 





 indiéate that; the “land. ‘described: was: kndwa- to" have. a prospective . pe eee, 
fi ; value for: oil, and: gas: as: contemplated: by paragraph 12 (e). ‘of the: oil ce a0 8 
oo “and: gas’ ‘regulations, ‘and’ to that-extent. properly subject to: jelassiea ee ea 


- bon. as ‘oil andigas. land‘on’ and: prio to May 28,1925." a 
-  Gmoot‘has: withdrawn’ his. application: for ‘the other sections; dasisti: 


bs ing upon:the:rightto' a permit’as: to. section’ 17; without waiver OL ke 
~. patent, and) assigned’ as error:that under ithe circimstances ‘disclosed Yee 
: _ concurrent: permits for: oil: and! gas: and: for. potassium. may’ not ‘bes. ye 
granted: ‘for: the:‘same:. land that Jackson. is ‘disqualified because of — 


eh Dake tha: dipecton in. more. erdetail, pachions the. creek : oe 
$5 that. “Available: evidence, therefore, in my opinion, . pea 


the. “provisions: of. séction'27 of the’ leasing. act forbidding the holding SB, Oa 


fm more. than one oe on: the same geologic structure of an: ‘oil. and , : ss ie 


we 


- Ey because of application No. 10 for oil anid’ gas ‘rights. 





AB _ _ DECISIONS RELATING: T0 THE PUBLIC) LANDS Be “vol, 





re gas field: that he: having: ae No. 3, jae rights may’ not ibe restricted 


te AS ae ae 


- In the case-oflands covered by ‘an "unper fected: montaiiieral entiy, 


a ue Without’ reservation of oil and gas, the department has Héld in effect 
ae that a report of the Geological Survey to the effect. that, the land has 
a a ee. value oP oil and. Bas has the force of impressing the 


: a consent. from. this’ ‘ontryman. to. a “pesorvationt “of such’ thinerals « or. 
= os the burden of proving the contrary. (Foster: v. “He e838, 50. L. 'D: 
276). The: department has also held:in its instructions of! October 9, 


: . - 1924 (50 L. D. 650), that: there can be no room ‘for the Sntemporaie. 
ous operation. of the mining. laws’ and ‘one or other of the leasing — 


- acts with respect to the same lands, if known) at ‘the. time'a ‘mining. 


~~ ‘Jocation is sought to be made thereof after the passage of the appli: 7 


| a cable leasing ‘act, to" ‘be valuable on account’ ‘of. any. minerals hamed © 


_ in the. acts, and. the department. would be ‘constrained’ to‘hold that as. 
to. such lands, even if containing: metalliferous ‘iineral' ‘deposits; ‘the’ | 
oe mining laws. have been repealed by the later: acts, and would be. unable | 
sto. recognize any. validity to a maining. location’ made under’ the khown . 
Nihon a , potassium. prospecting permit coupled with a wight té 
a patent for lands valuable for potassium is not’ ‘techitically: a mining 
location, yet the estate that: passes ‘under: the patents’ in“both cases‘is ~ 
absolute and unrestricted. ‘The underlying reason’ for the’ rule: above 
| referred to, as expressed i in the decisions above cited “ “that. a? \minéral — 
patent if issued: forthe’ land’ would carry” ‘title’ to’ the’ isurface™ and. 
everything. contained: within thé land: and‘ would ‘defeat’ the’ right: of | 
the permittee during the period: ‘covered by ‘His’ “permit: ‘to ‘prospect. 
for oil and gas, ” applies with equal force toa: ‘patent: issued ea 
_ tothe’ provisions ‘ofthe act of: October QAO PBB Ae 
"Prue, in the case at’ bar, there is no ‘paramount: right in vy sgledon 


a because: he ‘seeks oil and” ‘gas; tights. The. ‘reguilations:. vabove cited 
| under. which. the’ drawing - was, made. recognizes: NO: preferred: class | 2 
Eo - among. ‘the’ participating | applicants. (see. the: ‘unreported: ‘depart- 
-. mental: decision of: November: 9, 1926;:in: the:.case: of Charlés. BE White » 
sand: Nina: ‘Williamson, : Awe 9468), "Nevertheless, thei; Views: ‘of the 
a department: above ‘mentioned: contemplate: nots smerély:: situations 
_ §where prior rights’ ‘under oil and gas applications haye’ ‘been. initiated - 
but: those where the vacant and. unappropriated lands: applied for are 
ee as stamped with a “prospective. value for. oil andigas and known‘ito:be 3 
_ such-at the time a form of. appropriation. 1s attempted. which entails, aah 

as if: perfected, the conveyance of. an ‘absolute estate. sgt 


In Martin Wolfe (49 L.D. 625). the department. ‘had Couetiad the 
a fix st clause of section 13 of the act of ane 25, 1920; worded, as 


“That the: Secretary: of: the’ Tntérior ‘is: wathorized’ “finder: aeh necessary yand: 


; Boned ae DECISIONS RELATING | TO: THE PUBLIO! LANDS - oe oe. 





~ proper. rules: and regulations. as he may prescribe, to grant t to. any eens ‘, ee : ne 


5 auallgied under this act a: prospecting’ ‘permit: pe ne a 


as conferring  disetetonary. anthony to, grant, Or: refuse, an, oil and a 


elar yey 


: iG euthorized 2. here i “used. Si, ence: ee eG aThe, jovrespendiag - a 
“words in the first clause of. section. Liof'the: act: of€ October'2}:1917, are ee 
“ authorized and directed. "They word 3 . directed”? ft: standing alone ee 
aaah imply: something. mandatory; bute! it: must: be: takens:with: the’ en o 
context:and the: general) scope! and: object: ok ‘theoprovisions: in: torder- (0004 
. to--ascertain. the: legislative sintent:: Binney. wv. Bile Chesapeake: rai 


Ohio: Canal: Co: (8) Pet.:.201, | 242): 








‘Considering: the: ‘provisions’. ‘of Joao 


an aets of October. 2 1917, ‘at the: kindred: actior: February: 25; 11920, ees 


> their’ object and purpose, sno vintent: on: ithe 4 jpart> of ‘Congress. is ‘per- re 





~ ceived: to: withhold: an- the: former: act: ‘theexecutive: discretion: eam rae 


ferred:in the latter»: ‘The: ‘department: may,’ therefore): ‘exercise ! its - 
~ discretion where the lands. have a. prima: facie value. oe oil and: Bis 


“sand! reject the: application for: a: potassium “permit, ‘where: tee migtit to ae 





i “select: a'ones fourth! part. for: ‘patent: is ‘not surrendered. ° Reet eer oe 


The: department: has determined’ thatit: ‘Has? authority: 0 opie 4g > 


‘ uprospedtiniy permits’ for. different’ ‘minerals specified’ ‘1n' ‘ithe. above: Es 
_ mentioned acts to. Fun: ‘concurrently: upon: thes saine’ area ; “that! the issu=" 


‘ance: under: the act here anvoked ee a downadhy is not’ mandatory 5 or cS ne C 


"prospecting ‘pormié, spread ‘the’ perihittes:' waives? ig vight to. fe ae 
patent: (instructions of August’ 17: 1995): BL L: Di180),. There® Ais! ho.” 


legal impediment, ‘and It Is i: ‘Sfubtherance of the’ “Objects” of the’ ‘Teas. 


ing acts. mentioned ‘toxannexthesameé conditiotis'té ‘thé grant'of. a : 2 
De abrectat peut: where ‘the: Tands at the date of ‘applies ote oe 





pane accom upon “hig oe anes would. be. held j in- icabspanes. mali = oe 
"the sispoettion, of his existing: permit. “An application, for. ‘permit eee Lee 


“ithe Tand: or. mineral dope applied for: “Endo ve Shing et al. (50 an 


ee TA D.7889)2. “The: Testrictions. in section: OT: as. to. ‘holding. upon: the oe : 
es same structure. of more. than, one oil, and. gas. permit, apply: to ‘simigl 2. 2S 





_ taneous, not scenes Ve: holding. @ haves, A, ; fr, hougiys 9 om, mee ae 




















eM ne - @REISIONS RELATING! TO" THE! PUBLIC: LANDS | “eo “EVOL: ee 


od MISSOURI: PACIFIC. RAI LROAD COMPANY’ 





“Instructions, March ty 192% ie io . : 


‘ ‘i “Ramoap’ + @nkwit Sudbmssoi int Spec! 





“Dirédtions: given’ for’ ‘recognition “of! the “Missouri ‘Pacifie Railroad: ‘iupeby an i : : 
“as! the’ ‘Successor: ‘in. interest; ‘to: ‘the: land-grant. rights’ of the, St. Louis, ‘Tron ae he 


- Mountain and | Southern: ‘Railway: poe a 





Pebroaryo ‘i997, “tho escunes aid the poet ‘of ‘he! noi Mis - 


at SOUL Pacific: Railnoad: Company that: it: be: recognized, 2 as the successor ee ee 
ins interest:to: the ‘St.Louis s, Iron. ‘Mountain. anid: Southern: Railway: - 


ee : Company,’ inthe approval of: lists: and i issuance: of: patents on account 





foe (Of. thé’ ‘grant, to the: latter: company; ithe: conclusion: being. that: the evi- ae 


a x : dence submitted : ‘did: not: justify such,action. 60 a 








You, [Gommissioner. of; the; General. Land Office] hive. now: csi 





ue: ‘mitted additional evidence in: support: of. the © application, eonsisting: - i 





a “Centifiod . copy: a: the onder: or: vofiial? die ot ie United, Stites’ ~ 


sas = . y “District Court: for. the, Eastern. Division: of the Eastern: District: of as . 
os _ ,Missouri,.. at. St. Louis, dated: December .21, .1916,. directing. the sale ee 
es Sof the. ‘railroads: and, other, property. ofthe St. Louis, Tren. Mountain : - ao 


i ae “fa Southern Railway. Company, in: receivership 2 and 








ce Othe ‘decree, froin: ‘Lee W.. ‘Hagerman, special aster. aud there: con- x a 
ae “yeying said. railroads; and, other. ‘Property: ito: the. Missouri, Pacific one 

















. Railroad: ‘Company... .: Sit aE 


ae Lands, ‘granted .. Im: aid of the, ‘construetion. “oft de anilroad + are re- ie ; - 
ee a ferred. fo hn the: gree b of, she. district, co rt 0 on. page, 34, and. in the : 








es : 
oak Wa 


a : road, a, Company, should. + not : he. a ounieel 9 as. ‘successor : in. interest to. ie a 














pane léirids ‘to! ‘the Colorado: ‘National ‘Forest and. authorized the,  Beeretalny = 


: “national forest, based upon an b enEEY made under the act of ome. 11, 1906. . 


ane view i thereat No: ‘reason. 1 appears: re why the, Naini: Pacific ¢: Bail: eae 


“phe wee: Oe Séptelaber: rs “yore: ‘high piovidea for’ ‘the: ‘addition. oF certain se . a 


: ey ‘officer. ‘authority 46 ‘allow an “waditional’ entry 4 ‘for Teas: within “that Se 


oo ares _ is os “DECISIONS! RELATING’ 0° HE, PUBLIC: LANDS 





ne eee ee a Sree eo. 1 re * Spe nsity 
3 : ae 











-ENranceD ‘Honrstean—Avorsronat-—Fonns Hloncionsad—-Namowa, Fort | es 
Acer OF: ‘MaRcH: 4; 1923: Pena eee EGE | ee ey oy 

“The act of March. 4, 1923, Authorizes: the secretary: of: the Interior to design ate: 

e. | Pas as. subject. to. the enlarged. homestead : acts: Jands. émbraced, at’ the: time “of a 

i — ie such designation, within. valid: ‘subsisting entries in “national ‘forests; nd to 

- a permit additional: ‘entries ‘Of: ‘designated: ‘Yands: outsidé: ‘of: ‘national igdtests es 

rh l-similarly.as provided by--section. '7:of ‘the:enlarged: homestead “act; buteit. : 

ae . -contains..no= authority. for. ‘the: allowance, of. additional. entries embracing, singe SES 
. » 3 lands, within: ‘national, forests. ; fay ee > we ees 








; ae i ein oa 


+ tere ‘ ; 
ae wt MS soy 





_-Fiwner, First Assistant Séoretavins, ead Shaya ike he Bee 
coors AL the. ‘Denver, Colorado, land: piliési on 1 May 2 a1; 1996, Thaddeus u oo 
aye Cray applied ‘to: make: entry « under. section: o of: the enlarged: -home-— ee, : 

a ~ stead: act: for: lots. 6: a and::8; Sec. 24: Te 12 N., R738: W.,. 6th: Bu. ie ago 

oe (124. 50: acres), : as. additional: to ‘his’ entry: under: the. act. ‘Of: Ju une. 11, ae 
1906: (G4 Shae B88), anita Sw. ty said, Sec. 4. Gist: No. ee 

i 30587). : a ee 

fe StS dependent resurvey. et anid: Soe. 24. £ hind on ae and the Yand”o a 

 invthe original eony 1s now described as lots! 3, 4, 9, and: 19, (6. oR os oe 
pes ty Fe ee tee 
“one: tract: applied: fons was. eee nce included swithits the: Golo~ Lo 

. ‘rado- ‘National Forest ‘by. proclamation of June .12,'1917, under’ 0. 

fas authority. of the act. of September. 8,°1916- (39. Stat.: 848), which: ‘pros 

. » vides: that: the. Secretary. of. the: Interior. may; in: his: discretion;! cons) ee : 

. tinue to. allow additional entries. for. the land under, the, provisions: of oe 

section. 3, of: the: enlarged. homestead: acti: Lasik ities ral et varias: 3 04 
~The, application .can not. be: allowed - unless the. lana orieiaaDy eae 

7 cared as’ well as that’ ‘applied: foris: designated: as: of the: character. 

‘contemplated. ‘by.:the: enlarged : homestead: acts. ‘Thus. thequestion” : 

is presented: Is there. a for designating. the: lands embaacod re 
sty the original. entry?) ieaeehyaee Bae St rc eee 
| “The: enlarged] homestead act is. limited: by: te temmnat ms o-danids which, are 
| among other. things, are. unreserved. That: thé: lands i in Gray’ S. orig- ens 
“Inal: entry. are: reserved. for: national forest: purposes, subject: to: his: el ake 
ee right. to. perfect: his: entry therefor,. must, be. admitted... The ; act. of. a 
se aa September. 8,-1916;. supray was. enacted, with. knowledge: that. in} ‘the: pea: 
large area: described 3 in, the. act: were many: ‘homestead entries; made |. oe 
under; section: 2289, ‘Revised: Statutes; and. jt was. to: -protect;such > 
~- -homesteaders that. the: act. authorized ‘the: Secretary. of: the: Interior, . oe 
_... invhis: discretion,.-to continue. to allow. additional -entriés: under , ‘Sec- os 

wo tion: 3 of the enlarged hontestead, act. of: Felimary. 19; 1909, (85, Stat. : ae 













so8! ee of the lands 3 in the: ‘Colewade’ ‘National. Bs oresty no! orginal ee, 
- 3 ~ entries: could: be: allowed. except: under the, ‘provisions | oe the act. Of es 
ees | une: Jd 1906; supra, it is apparent that Pongreet a intended to o-limig i 

: _ 37522—27—vor. 524 See 




















a 


ano w ed ‘by. the’ enlarged” homestead acts." 


abs? 


cactof + Ae une. LU; 1906, “SUPP awere. not. subje ect. to. designation. under. the 


<2) thevact: approved March 4, 1923::(42 Stat.1445)./Section''1-of the 


-DECISIONS' RELATING: TO: ‘THE PUBLIC. LANDS” a “(ol a ae . 


. soiaighe - of additions! entries: 6b ae persons: pie prior. to: ital 
withdrawal of the lands, had made entry: 4 for’ less: ‘than’ the ele ce 


'* That lands within: national | ‘forests saabnc in Y entrieg “ane ‘the os se 


 jenlarged. hoitiestead: actsi:was: recognized sby. Congress. awhen: itvpassed a 


Coe. ‘latter act: authorizes the Secretary of the Interior, sefor the purposes’ we 
_-.. of this act,” to designate as subject: tothe. anlavoed: homestead acts: . 
ose ec dainds: embracéd;: at. ‘the time:of ‘such: designation; within ‘valid sub- 0” 

°Sgistinig® ‘entries: within tiational: forests—the act: providing: thatcany 


| as, -homestead. entryman. of 160 acres: or-less’ of lands ‘which ‘have:.been: or “ 
a miay, hereafter be: designated or classified ‘as subject to. entry. under. the | a 


a. “provisions : of the: enlarged homestead: acts, . cand: who: owns- and: re- : 
“sides. upon. his homestead entry, where-the land is within a.national 
Bs forest, may’ make: an:additional. entry: for-and: ‘obtain: patent:to such. 

-. ‘ah amount’ of: land, ofthe: ‘same: ‘character, . not in:a national forest, 
~ and within a. radius of 20 miles from the homestead entry, as when a 


ae ‘ the! area’ thereof i Is) added: fo: ithe ‘anedsot ther original: entry; will ‘not | ‘ 
Sey tae tas _ eaeeed, B20 acres. ws A ane eo Be 
Dol qualify: a person: to ne an: Ygdditional: entry. andar: hoction:7 iy 


ve of the enlarged ‘homestead: acts for lands incontiguous to'the original - Oe 


: “entry. it has always'been’ ‘proper. to: designate under the: enlarged home- . 

“stead acts lands embraced in‘ perfected homestead entries made prior — 

“>. to:the:inclusion of the: lands’ in-a ‘national: forest.” ; Hence, i in. passing 

- thesact: of: March: 4,-1993,. SUPNA,: Congress: amust have. had: in:.mind. 

no ‘only. homestead: entries’ ‘ton eae allowed under the: peovisions of the 

| act: of: June: 11, 1906, supra::- a a 

—. Prior. to March 4, 1923, the § departneait | had wail. led: hist: a 
aan antig under.the: act’ of! June:11;:1906,. supra;i-for : approximately st 


-160-acres: exhausted ‘the: entryman’ Ss: ‘riphts: under: the: homestead: Lawes 25. 
- This wuding: owas: adel: — | Followed : | by. aa se in. - the: act. -of ae 





ae “one oki of Seenbed Ss ; A916 seupire; ely aitbiovizan this: ‘ec Z - a | 
ee - retary® of: ‘the | Interior: itor continue: ‘to-do: what theretofore’ he: ‘eould: aut gis 
shave done: lawfully: “As: he. never had: authority: ‘to.allow-an:addi- 


ee . tional entry: under section: 3. of the: enlarged: homestead acts: for lands. © 


; th ; oie a national: forest based: onan entry’: under: said act: of June ‘AL; 1906, - — 


a a the: net o® 1916: ‘can not: be: ‘construed | as: giving! him: ‘the authority. 


, = : se Phe. Jands applied. for by: Gray being: within the: limits of a nati E . oa 


a “ ‘forest, the:act: of 1923:has‘no application.» WP ad ila op. 
» For the i reasons: s aforesaid: the! *'application 1 ini n-question i 1s. 





| Rejected ae 





ee ee : - "DECISIONS: ‘RELATING TO" THE ‘PUBLIC’ LANDS. os Bae be: 


Wh ae 


| CONFIRMATION IN STATES AND ‘TERRITORIES: OF SCHOOL cua al 
"CONTAINING, MINERATS—-ACT. OF, JANUARY 255-1927... 


















celle = ee vey! Eaestor igen od 
cone ae - “Tnsmivotions 
: eRe | Gin Lian Olina, 


a ee vatig. geldctel n, D. os March 15, ‘en es 
S. ae pera ‘Graves ‘Lann See ER Abas hee 

_ Dryrston. ‘Iysprectors AND. Districr Capasrrar ENorneers | ae 
. The first. paragraph | of section, 1 of: the. act: of: Congress approved af : ae 4 


: ss anuary: 25, 1927 (44 Stat. 1026), reads: as follows: . en 


That, ‘slibject! to. the’ provisions. of subsections: (8) ;- (bs: and: ‘(es “of: f this. ime | 
oa the. several. grants to the States:.of-numbered. sections in. place’ for ‘thes... 
*-support,or in.aid.of common or public, schools. be, ‘and: they. are hereby, extended. A eo 
_ ‘to embrace. numbered School sections mineral: in character, unless land ‘has: been, ee Re. 

‘ granted’ to and/ or’ selected: by. and ‘certified or’ approved, ‘to. “any. ‘such: State or ga ea 

| States: as indemiiity or: in Aiew of any Tand ‘$0: granted by numbered sections: 


"The beneficiaries of this grant : are:the States of ‘Arizona, Califomnia, Pe. 
Bt Colorado, Tdaho,. “Montana, Nebraska, ‘New’ Mexico, North. Dakota, on 
» es Oregon, South’ ‘Dakota, Utah, “Washington, ‘and Wyoming. The . 

a grant also, extends to the unsixtveyed school sections ereairel & granted, ee 





| proved September 29°. "1909 (4 Stat, ‘toi7). | ue are 

The additional. grant. thus. tmade,  dibject t to ‘a ‘te’ *gonditions ag ee 
the statute making same, ‘applies to school section’ lands known ‘to be: i 
of ‘mineral character ‘at the effective date thereof ‘as’ ‘hereinafter ‘de 
fined.” oat, does. ‘not, include, be SEO & ction. lands nonmineral in’ ‘cat- oo 





oF teed found. a Conta minenal: oposite: auc. ands noe. ‘bang ~~ s 


oa : : sxpepiod from: ithe: gente theretofore, made: (Weyomiing ot. a Vv. ‘es a 


ore Sehiool geet : 


es respect. to: school section: lands coming. within. the. puryie} 


sk, ons ein hea, of or as indi for which as ‘were: “cons pee 
| ~weyed. to the States first, above named, or to.the State of. Florida. A eee 








: Ree oe September 225 1922, mp prior: to. a anuary. 25, 192%. 





ee of their ‘Enown; minspal chosacter: do sere si ibeamselgent gris oe 


or, affect i in any. way. the. vesting, of: ithe ‘i In the: States. Pansuang to ee 
| the gto of thes statute a moleing: gz the additional erent Sates 

















- ~ seSubsection (a), of section: 1 of the a act provides— ats “ 










- "DECISIONS RELATING TO THE ‘PUBLIC, LANDS ° oR DWabe es 


hat ithe, grant of” ‘nunibered’ imineral: sections: cunder: this. rs shail. ‘be of hs A ee 

oo game: effect as-prior grants for the numbered nonmineral: sections, and. titles to’. 
_-.*sueh numbered mineral sections shall vest:in the States at the tine ‘and@'in'the 2. 
"manner: ‘and be ‘subject to’all the. rights.of adverse parties recognized by. exist: Les 


aed ing law. in ‘the. grants of numbered nonmineral: sections. 


Grants to the States ‘of ‘school. lands : in place ‘(the ca bored sec- are 


os ae Hons), of the character and status subject thereto, as a rule, areeffec-* 
“tive. and: operate: to vest title. -upon‘the date of the approval of the | ere 
statute: making: the grant or the date of the admission of the State 


S into the Union, as to lands then sur'véyed; and ‘as to lands: ‘thereafter ©. oe 


vo suirveyéd upon: the date of the acceptance of the survey thereof by the i 


‘Commissioner of the: General Land Office” (United: ‘States: ‘ve Morri-. i. oF 


oy 






the . act. (J anuary 25, 1927), as, to 





gon, 240 U. S. 1925 United States -v. Sweet, 245 U. 8.563; Wyoming 
eb a Ve: United. ‘States, supra). It is held, therefore, that: the. grant 
oF ~ Made by ¢ the first: ‘paragraph of section 1: of the sane statutes ‘sub- ee : 


aus ‘to. a ‘provisions of gubecotiane: by 3 and: e). ‘of ‘said ‘section, cn ‘and a 

ts following. the plain: provisions. of. subsection. fa). thereof, is. effective . | 

upon: the. date of the approval of — 
“s lands. ‘then, surveyed and. the: sut ey thereof accepted by. the: Com.” OB 


: ‘missioner of. the. General Land Office and as to. the unsurveyed school, ce 


i sections’ in, ‘the ‘State. of FE Florida granted to. ‘that State by the act of 
| ‘September | 22, 1922. The grant, as to other lands, thereafter surveyed, 





Subsection. (b). of section 1 of the act provides— ie 3 ne oo J 2 


: oe wt That’ the. additional ‘grant. made by, this: act, is ‘upon., the. ‘express. s -cquaition 
we that, all sales, grants, deeds, or patents for: any, of _ the, lands so granted: Shall pee 


oo subject: to. the’ same: provisions, ‘is: effective, Mpon., the Ageeptance of 
oe : the survey. thereof.as above indicated.” : | 


. be. ‘subject, to: and contain a ‘Feservation ‘to. ‘the: State ‘of. all ‘the’ egal and other | ae 


oe 











rit as ron ene 
Pe rae ie a TET 3 m as ae ; rhe Teh 


er pli fer 
an 








‘ .. minerals ‘ in the Jands’ ‘80: sold, ‘granted, deedei,’ ‘or’ ‘patented,: together: swith’ the os : | 

| vigiht-to ‘prospect: ‘for; mine, ‘and; remove thé same. The’ coal: ‘ind: other: mineral’. me 

ae ~ deposits in such lands: shall. be: subject. ta lease“ by. the: ‘Statéias the’ (State: ‘legis- 

ce lature; may. direct, ‘the: -Proceeds..of; rentals: and; zoyalties , therefrom. to. be. 

oe io: tilized: 1 for the support. or. An aid: (OF the common ; Or ‘public schools, Provided, (a 
Hipp tee, nat any. lands or. ‘minerals disposed. of. ‘contrary. to. the provisions of this act. ae: 
ee CES Shall be’ forfeited to. the: United’ ‘States: by. appropriate. proceedings instituted a ot 
: Eo Bye thé Attorney. General ‘for: that’ ‘purpose’ in the United ‘States’ district court en a. 
fa. Ne " the: ‘district. in ‘which. ‘the’ property: or: some: part. thereof, is located.: pees: oe te 
ee a The lands gtanted't to the States by the: ‘act: of Js anuary 25,2997; nda coe 
i the mineral deposits: ‘therein - are’ to" ‘be disposed ‘of by: the’ ‘States. in te ae 
the: manner’ ‘prescribéd’ in? subsection: (b). ‘thereof: ‘provision “being ye 
~ maids for * judicial forfeiture’ ‘in: case of 


a of Bspoatll 0 of Bey ee f the. janis fe . 
es So ORE thinerdls contrary’ to the’ ‘plovisions ‘Of as ‘ack. Cee: oo 





a ae aS " DROIsions’ RELATING ‘To THE. PUBLIC LANDS: 





~ Subsection (c): of section 1 of the's act: provides— yee a - ge pe A! Oe 


i i. eae Phat: any: ‘lands. included: ‘Within the: limits: ‘of. existing’ reservations of or Eby: ee ey 
oy United: ‘States, or specifically reserved | ‘for: water-power © ‘purposes, or: Hinge a 
ee eluded: in any: pending suit or ‘proceedings. in: the. courts: ‘of the’ United: ‘States, ‘OF: 3s. - ae aise 
e “subject: to‘or. ‘included’in any valid: application, claim, or tight initiated or held 
os tinder any. ‘of the’ existing laws of the United States, ‘unless or: until. such’ ‘appli’ EE} 
“ \@ation, claim, or right’ is. relinquished or ‘canceled, and all: ‘lands in the e Territory, a Soe. gale 

: oo ‘Alaska, are excluded: from the provisions of this: act. : cae ae 





Fages elt pe I 


. ee ae or by a ‘the. United States, ‘apecifiealls eee for ante oo oe 
"power purposes, or included in any. suit or proceedings:1 in the courts ees 
-. of the United. States, prior. to Ja anuary 25, 1927, and all lands in the ao 

- - Territory. of: Alaska, are. excluded, from. “the! provisions: “of the act. Oe 
cut ~The: awords ‘existing. ‘reservations? Le cas’ “used ' ‘in: -subsection (oe). are 0"! ce 
eas construed; generally. and, subject. to: ‘specific. determination in: par 
ticular cases.if the need. therefor shall. arise,.as. including. Indian ands 02 rh 
a military. reservations, naval, and. pelrolea TORSISS national parks. Levee 





| the act of Sane ‘25, 1910. (36. Stat, BAT a as: amended: by: i abt of: cae 
ee August’ Oh. “1912. icra Stat. 497 ae and all: forms of. Executive: With= 0000 
oo! drawal, recognized and. construed by. this, ‘department, as. vevervations ee 
a. existent; a prior: ‘to, January. 255, A997. ears es gt ey as =) 
ee Valid. applications, claims,. or: rights. ‘protected by the. provisions: of | 
subsection (e) inelude: applications, entries, selections, locations, per- 
 Injts;leases,,and. other: forms: of. filing. initiated.. or. held’ pursuant,to. 
: existing laws of the United States. prior to,January 25, 1927, embrac- 
ing: dmown' imineral 'school-section’ lands then. ‘surveyed: and: otherwise ears 
a ‘within the terms of the: additional’ grant, -andas. to. ‘lands: thereafter 
~~ “surveyed, «valid: applications, claims, ‘or, rights, $0 | initiated . corheld: 2°22 2 
--prior,.to. the date. ofthe: acceptance of-the survey. “The additional et 
grant to: the. State: will. attach. “upon: the. effective: date: -of the relin--°. 
quishment. or cancellation of any. claim; so asserted, ‘in, the. absence. ae 
“.., of-any: other, valid: existing . claim: for. the. land. and “ith; same be then 9.9 
m3 ~ surveyed. “Should: the: validity of. any. such: claim, be. questioned Bye ee 
wo athe: State, proceedings with respect thereto by protest, contest; hear: 200 
. © ‘ing;jete;, will-be-had: in the. form, ‘and manner’ prescribed ‘by. existing se oe 
8 wulles.. governing ° ‘such cases; This. procedure. -will, ‘be followed vin) °° 0 
oe the matter. of. all. protests,. contests, Or. claims. filed” by. individuals, pe ee 
a - associations,. OF: nOORpOMALIORS against. the; ‘States, affecting: school: De cee 
as The ee ae ike ofhier: ‘grants in ck of public-« or: apenas ae 
ee, schools, subject to: the rights and claims-of. those who settle apony 40 ae! 
oo with, a7 












| VIEW, ‘to homestead entry, or occupy,. with a view.: rer desert- . 
ae land entry, prior to survey in the field, lands: which on: sunvey: are Se 
“ _ found to bei in “numbered school sections. a a. ne ee 









oye s 











| oe In full force. and. effect. 








a ee ae "DECISIONS: RELATING: 0; THE PUBLIC ‘LANDS | oe “EVOR scr 


"Section 2 of the. act reads: as. follows: oe ee oe 





“Sie. 2. That nothing: herein: contained Ag intended: or: :ghall: ee ‘held, ‘or. none: Bf 


oa : -sirued to: increase, - diminish;. or affect. the: rights, of. States under, grants. -other.. oe - 
than’ for: ‘the support of common or public schools. by numbered:sections in: ‘place, ©. 
and thissact shall not:apply. to indemnity. or lieu selections or: ‘exchanges. Orth 
—. “yight. hereafter. to: select, indemnity for numbered school. sections in.place lost: 10 
a the State under the. provisions of. this or other. acts, ‘and all. existing. laws govern: — a oN 


ing such grants and indemnity or lieu. Selections: and.  PRCHANENS. are hereby: ea 


“The only grants. affected. in “any. way Bye ‘the’. provisions OE the. a * 


ae of Ja anuary 25, 1927, are ‘those of numbered sections of land in place -. ae 

Bin ta ‘made to the. States foe the support of common or public’ schools. DRG 
as . adjudication. of. claims to land asserted’ ‘under other gratis, for in- 
-. demnity or. liew lands: and exchanges of’ ‘lands, will’ proceed’ ashere- - 

—  tofore, being: ‘goverried by. the provisions of’ existing laws é | 

thereto. ‘The States will bé-afforded full opportunity, 1] however, ifthe op - 

: facts" and ‘conditions ‘are. ‘such as ‘to. authorize: such ‘action,. ‘either 
--to assign new: base iti’ ‘support. of or to. withdraw pending ihapproved. as 





s‘applicable. = - 


= ‘indemnity school land selections in support of which: mineral: schook | mae 


| section lands: have: been tendered as. ‘base: 


| ~ Administrative’ order of: May 26, 1926. “(Circular N No. 1067, gio | 
reported)” suspending" action: on- “hearings: ‘and other. proceedings . 


Initiated by or for the United States; not: specifically : directed ‘or 
authorized: by: ‘Congress, involving the niineral | or’ nonmineral ‘char- 


~~ acter of: ‘school: section lands, is: ‘hereby’ revoked. ‘Pending: ‘contests, 7 


: "protests; - or. ‘other® proceedings. ‘sO ‘instituted in the ‘Department: of 


ae the Interior, its offices or bureaus, on ‘the ground that because of ‘the 


| existence of known: minéral: deposits: therein, ' title: in’ and ‘to: school: 

~ section: lands: ‘did ‘not vest: in the State: under’: prior laws, and grants ; 

will be considered and’: ‘disposition: thereof made ‘in the Tight: ‘of the 

_ additional grant. of inown ‘mineral lands herein discussed, subject o E 
. ‘to-all, the conditions and ‘provisions’ of. the: ‘act. of Ji amnany: 28, 1927, ak 

s making: same; andi ‘An: ‘accord with these’ ir : 


Cadastral engineers, in: ‘reporting: the. conipletion. of “saeco i in: this aes 


es: t field, will omit, any. special teference to the. eayey of school section eo 
es “The: ptacticd, rinorally; af naling’ niineral axaminntions 508 sehiook i 
ue oe section lands is hereby discontinued and hereafter division inspectors . 

"4 will catise such’ examinations to be: made and reports submitted only ... 


e _when’ directed to'take such action, unless there are convincing reasons. ee 


: : = for’ ‘believi ing that, as to particular tracts, examination and report ae - 
ees be made, eee ie ast. Pe Ree ee hr 


“Waar Spay. 


“Approved Sth. Dee ENE ae : av “Commissioner, is oe 
a ae - Hveeei r Won, oe PotD ate lia Page Soak eet 2 
ee “ Seoretary. 





eee 
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PROCEDURE ‘FOR. OBTAINING OIL’. AND: GAS LEASES «FOR, 
 UNALLOTTED © LANDS | ‘WITHIN EXECUTIVE | ORDER’ INDIAN: - 
"RESERVATIONS? oe oo 


: a ear ee - “DECISIONS | RELATING | TO. THE: PUBLIC: ‘LANDS 


* ‘ ' ni Gere ge Fae a Dae: a ee "Sled Foes te ee Pkt aod 2 ENS 
é ra re ee ae waters: Ow ts 2 > rc : erphe : 





* Ixsinverions | 





: | Debantarene OF ‘THE. Tivterror,” | | 
ee a S _ OFFICE, OF. Tiypray ‘Aivoiaes . ews 
Washington, De C. iu arch 1, ‘I98t.. ee 





a ~ ithin Exetutive ‘anda’ ‘Tndian ralebdiong subject! to. 16a: ‘ter oil ro 
» and gas mining: purposes, in accordance. with. the: provisions. “of the, : a - . 
: act: of May. 29,. 1924: (43. Stat. 244), which’ applies. to..tribal. lands. of. re a 





ne treaty: reservations, SItuls. recommended: ‘therefore: that’ the. regula- 2 me 


. _tions prescribed: under. the latter act apply also to. ‘Executive: order. . 
lands‘ with the exception: of the lands which: are. subject: to: Tease tinder: ee 


| -séction | 5B: of: the: act: of March: Bi 192%.) ‘Section cs) reads: 


hat the: Secretary of: the Interior’ is: hereby. authorized; under ‘such: rules ‘aiid ee, 
regulations: as he: may: prescribe, to: allow:. any person ‘Who, prior’ to May regs 1924); ee 
filed; an, application , for ,a; ‘permit, in: accor dance with the provisions. of the: Act off 
. February, 25,. 1920; to.. prospect . for. oil, cand. as. upon: land: ~within: ‘ant Indian. te vee 
reservation or ‘withdrawal created by. ‘Executive. order who ‘shall show. to: ‘the ie 
a satisfaction | of. ‘the Secretary ‘of the Interior: ‘that ‘he, ort ‘the party with “Whom: os 
he. ‘has. contracted; ‘has’ done ‘prior to: ‘Je anuary’ A 4926; Pany’ or all’ ‘of ‘thie? ‘follow! ie 
ing things,. to: wit; expended money.’ or labor. in geologically: surveying’ thé? lands: ae iene 
covered. by: such. application, Has built ;a road-for, the benefit of: stich. Jands; ior. ee 
has: drilled. or. contributed . toward, the drilling. of: the geologic. structure: upon: Re Se 
which: such lands, are . located, or. ‘who in good faith has. either: filed: a motion ° 
for’ reinstatement. ‘or ‘rehearing; or performed: any other act ‘which in ‘the Fudge 
: Ment of. the Secretary’ Of the: Interior: ‘entitles. ‘Him’ to. equitable’ ‘relief, t0' “ pros~ 
. pect. for: a ‘period: for: ‘two. years, from the: date. this Act. takes: effect; or: ‘for. Such’ 


. further time ¢ as the Seeretary of the Interior may. deem teasonable or. " DECESSATY: _ 


: She 


terms. and conditions: therein set: ‘out: ‘and. a Lubsten Hal contribution ‘toward: the 2S ee pe 
drilling of the’ geologic structiire thereon’ by such. applicant for a ‘permit thereom’ a | oars 
may be: considered’ ‘as: prospecting under. ‘the’ ‘provisions heréot + and: up on ‘estabé + See aes 


oom ‘lishing ‘to. the. ‘satisfaction: of the Secretary of the Interior that: valuable deposits oe ae 


ee 7 embraced in the application : Provided, ‘That the. applicant | shall. be ‘granted. a 


of oil and gas have been discovered, within, the-limits of the land.embraced in, 
any such application, he shall be. entitled. to. a lease for. one-fourth. of: the. ‘land: 





wig lease for as much as one’ hundred and. sixty” acres of said lands “if ‘there’ ‘be’ ee 


ante - applicant. shalt be: in: compact: form::and, “if surveyed, tobe: described: by the. 2. 


that number of acres within the application... The aiea ‘tobe sélectéd ‘by ‘the: ~~. 





Tegal. subdivisions of. the: public land. suryeyed.;. dee unsurveyed, ‘to be surveyed ey 


oe (ae rules and regulations to be prescribed by the. Secretary of. the Interior, and’ 


oe ef February oa. 1920: (41, Stat. 487), relating to. oil” and gas, were’ ‘applicable’ to Bxecutive. 
..... order Indian’ oleic and ‘the’ opines of the: Seales General” es ‘Ope’ A ‘Ge 181), 


w.. » DY,: the Government . at: the: expense of: the | ‘applicant. for. lease in. accordance. ete. 2 






ae See ease of. ‘B. M. ‘Harrison. (49. ie D. 139), which. held. that the provisions “OE ‘the Get. 


ae contra —Ep..: 











( BOr eee _ DECISIONS® ‘RELATING TO: ‘THE: PUBLIC: LANDS: | vol 
ae the’ ‘lands: teasbit shall: be centered. +6, arid taken’ in’ “accordance ‘with, the: legal 
: | Subdivisions, of such’ ‘SUIVEYS 3: deposit made: to" cover: expense: of. surveys shall 
be’ deemed ° appropriated for that: purpose; and, any excess. “deposits. may. -be* 


.<. ‘tives.. Such leases shall be for.a, term of twenty years upon a royalty of 5 per. 
eentum, in- amount Or: value” of ‘the pr oduction: and the | annual ‘payment ‘in. 
“>. advance of. a rental. of $1 per acre, the. rental paid for. any. one. year. to be 
ey os eredited against: ‘the. ‘royalties as they. may. accrue: for: that year, with the- 
ese preferential right. in’ ‘the lessee to renew. the same for: successive. periods” of. 

“’“ten- years’ upon such: reasonable terms: and’ conditions as may be: prescribed by 


the’ Secretary : ‘of the: Interior, : The. applicant; ‘shall- also be entitled to a prefer . | 


3 renee right. to a lease. for, the: ‘remainder | of the jand: ‘in his ‘application ata. 
oa ~~ poyalty y of not less than 121%, per. centum in. amount: or value. of the production, 


_ “the: royalty. to. be ‘determined. by ‘competitive pidding or fixed’ by such | other Cou 


-.+ methods-as-the Secretary ‘of the Interior: may by. regulations ‘preseribe :'Pro-. 
ee =e vided, further, That the: Secretary, of: the:. Interior shall have the haan ee reject . 
as or. all: bids... a ee ee eee ee ere - 

pis Te. is’ ead shat. 3 ins ordre for’ an applicant to’ be. entitled: 

: “to. receive ‘favorable consideration: he must on or before June 1, 1927, 
ro “surrender, any. ‘permit. which. may. have. been. granted him under. ae 
_»vact of February 25, 1920: (41 Stat. 437) ‘or-invcase no permit has. 
_. Deen granted: furnish evidence of his: application, and also furnish’. 


an. ‘afidavit that he has. personally done any or all: of. the thing | : 


enumerated i in. the. ‘section or in ‘the: event that, he. has contracted with 


eS some ‘other person, to: do. the work. or has contributed toward the drill-: 


wa! Migs ofthe structure he must. in: ‘addition. to: his: own: affidavit furnish. 
- affidavits: of. the contractor‘ or ‘the one to whom. thecontribution was’ 
Ce inade,’ ‘and that: ‘when satisfactory evidendé ‘is furnished that he has- 
ae complied \ with the,act, a prospecting permit be granted | him somewhat 

: similar, to.that. Saad under. the: general. leasing, act of. February: 25,. 


| Be 1920. As form: of: permit is: inclosed, with: the he recommendation that 


; its’ tse pe authorized: ‘ -[Form omitted] Se ere 
parte “There. i is also inclosed, a form of lease. to be: “seid | in the event pro- 
pie duction i is obtained and. the permittee. entitled to a@ lease of, one- -fourth’ 
ee of. the land. covered. ‘by. his: “permit. .. [Form. omitted.]... This: form. 
gic follows. the:‘one. used: under‘the general. leasing act. with: necessary 
a changes: ‘therein. required: ‘by’ the: general leasing act, but not: by the 
act ‘of: March’ ae “1907. “Recommendation . is ‘made ‘that’ its.° ‘use. be’ 
a authorized. As ae the remaining three-fourths of the land within a 
> permit: upon: which ‘production. is obtained, it is recommended. that 
ae the: applicant: be: given one-year. from the date of: execution: of. the. 
es lease’ by the Secretary ‘of! the: Interior. within: which to exercise his. 











: “preference. right: to. a lease thereof, such lease to be’ on the form: ‘pre-. ; ee 
i. senibied for. frabel Lands sowhich provides f for a,  rogalty 0 on. oil a as. s follows: : a ea 








Set a Ge 


ania ple is exceeding, bo barrels. per. day, per. well. ‘for: the. calendar month, 4244, per. 
ae = gent OL an average of more than 20 barrels and not more than 50 barrels, oe 





“repaid to the: ‘person: or. persons. making: such. deposit. or their legal represenita- oe 







87 “57 


per: cent ; on: an average. of: 50  hantels: ania: not’: more: ‘than: 100: ) barrels 20 0 per 
cent; and on. an. avera ge of. more. than: 100. barrels, 25: per, cent. ee ee 

For all: oil produced of. ess than 30° ‘Baumé. onan average not. exceeding 807 : 
barrels: per day per well for the éalendar month, 12% per cent ; on an® ‘avertige re 
‘of. more than 20 barrels and‘ not ‘more than’ ‘50 barrels, at per cent;'on.an 7 


. ae sate? “DECISIONS: RELATING TO. THE: PUBLIO ‘LANDS | 


mare average: of more: ‘than’ 50 Parrels: and: not more: ‘than. 100 pee 16% per cent’; : oe oe 





and. on: an average’ of more than: 100 barrels 20: per: cent. 





“In ‘the: event the’ ‘Jéssee - fails to’ exercise. his’ ‘privilege: of jaune : 
ith one: year, ‘itis: ‘recommended that the: land’ thereafter’ ‘be offered a 
"for lease at: public auction: as in 1 the « case eof other unallotted. lands on. — 
Indian reservations, 90° ° oie 3 eS) Pye hae he 

“In order that all’ ‘persons jnterestéd: may shave: an 2 opportimity ee 
hate: considered : ‘any claims they 1 may have.to‘a. petiiatt, “it Is, Tecom- 

_ mended: that’ thé following procedure be’ adopted: - hes tee es eke 

- Immediately ° upon’ ‘the filing of an’ ‘application foi a spadhiteanale cee 
“section 5 of ‘the: act,’ ‘the’ ‘Commissioner’ of Indian Affairs: will cause. 
to be ‘published; “at ithe expense | ‘of: ‘the ‘applicant, ina: ‘newspiiper . 
designated by. the. Commissioner, ‘published: in' the’ ‘vicinity’ of the. ee 
land /and' most: likely’ ‘to’ give notice to the general. public, a notice 2 of es eee 
said applidation | in. a the following form: ile ae le 














| Depannicunr oF THE. IyTerron, OP Ee, 
es es OFFICE OF r INDIAN’ ‘Abrams, | 

‘Notice is, s hereby’ 2 given ee 3 2 6E: - has: ¥ applied: for | an oil aid: wha 
permit . under. section. 5-. of the act of. ‘Mareh. 3, 1927, covering ——, surveyed : 
gancs in the. “Indian | reservation, ‘State’ ‘Of , described as: wee 
Any. and. all: persons having. adverse or. conflicting dlaims. to an. oil. ot gas. a 
permit . covering: ‘said land or. any ‘part. ‘thereof. “or” interest. ‘therein. ‘under. ‘this. fie iis 

act, are hereby. notified. that. a. full statement under oath. of. such: claim, must be. : 
- filed in this ‘office on .or. before | 4927, showing’ in detail an equal “OL ajo aie 
“superior. right: to’ a permit: covering” said land; ‘otherwise’ ‘such claiin: will be ae ra 
_ deemed waived a and’ abandoned. OTs a) & Ridge Berea einen go ee gee ELS leas 





























a nce 


Cie: ee a ; “Commissioner of. Indian yen on ae 
Phe. ‘Comiitesi oner will ae a ‘date'i in 1 the. notice: on or. before: which’ ee oS 7 
Sadvere or conflicting. claims may. be, agserted., which: ‘shall: be:not less 9 
than. 30 days: nor more. than.40: ‘days: after the date: of. first. publica- ~ ae 
“tion: ‘Such. notice will -be. published in” the: regular: issue of the 000° 
“newspaper. once each. week. for five. consecutive issues : if. in- B: weekly. oe 
--paper, or. for..a. “period. of 30. days. if in: a. daily. ‘Paper.’ Propet of aes 
~ publication. will be. filed with. the. Commissioner... oe a el ae 
In case. or adverse. or. conflicting claims respecting: Siaeiie ae ae Ca 
"Reotion 5. of. the act..or for, any: part.or: interest. therein, the Secretary _ - ye 
of the’ Interior’ will hear and determine the claims ‘presented and 








: os ee award. permits to one or more of. the. applicants. as. shall: ‘be. deemed oo 


> just. To have their claim considered adverse or conflicting, claime. 9) . 
ants. must. make. a. » full, ‘showing, under. oath in their. ‘own. 1-behalf. af ao — 














: fs af ie 


} 


ae: in the sindgnicil of the: Gon ion of Indian Affairs any ‘advent - | 
ee Or conflicting claimant: fails: to make ‘out ‘a’ prima facie casein his 
own behalf, the showing will ‘be rejected; ‘subject: to appeal to the 
ie Secretary, of the Interior... “But. if the adverse or: conflicting claimant Spenser 
oer ae amakes. out a prima. facie. case, the Commissioner, will,take such course es 
Prgucracer may, be required by the particular case to: determine the rights of 
A the. parties, and-if a material. issue’ of “fact arises, a formal. hearing - 
to. determine it: will: be ordered. In. the absence: of appeal to the 
“>> Secretary .of the. Interior; the final order or awards of. the Commis- Re 


oe sioner of Indian Affairs shall be conclusive.. 


. When two. or more contiguous permits. are ‘granted o on. a : structure 


: 58 ge “DECISIONS: RELATING: TO. THE. PUBLIC) BANDS | | _ TVol. ae 


’ ) a a it -is, desired among the parties. interested . to: straighten ead i. | 
ce adj ust j inner boundary lines, such changes may. be made by. agreement Bae 


ae ae . between the parties with the approval of. the Secretary of the Interior, an 


| Cus, HL Boxe, 
= at ommissioner. 
“Approved: | 
_Hugerr Wonk,” ed 
see: “ Seoetary 





NORTHERN PACIFIC RAILWAY ‘COMPANY 


- Oraer, Maren. 16, 1987 


io Smiughnosivpiiqwrritastands LAND~On AND Gas LANps—Suneace Rionrs.’ 


Bet ee . ‘and any-permittee may likewise straighten and adjust outer boundary i 
oe lines of. his permit by. including therein. n -unappropriated: Jand oo ae 
ne - excluding therefrom a. similar: Agreage, 2. a, Sere 


as railroad. company. may. make. a: selection, ‘subject to. the provisions - and* ae 


‘reservations of the act. of J uly. 17, 1914, of lands, valuable for oil. Land Bass. 


| Pa DeparrMentar, INSTRUCTIONS REARFIEMED. Re oy ee . | 
7 _ Instructions of. September 17, ‘1925, (BL. a D. 196), which overruled: Northern. 


gp tay Pacific Railway: Company: (48: L: iD: Sone in: S80. far as in ‘conflict, reafiitmed. ir 
ae Fiver, First Assistant Secretary: Aa Moats ffs ee Fo ya 
Gee: vs By decision’ of ‘April 4, 1923, the’ dopartiient's affirinisil a. dodision st. x 
ae the Commissioner: of the General Land Office dated © October 2, 1992, a 
oe rejecting the election filed « on behalf of the: Northern. Pacific Railway ue 
eee Company on ‘November 16, 1916, under: ‘the. provisions’ of the act. 
“of July 17, 1914 (38 Stat. 509); to. accept a: ‘patent reserving to the — 
United States thé-0il' and ‘gas in the land described’ in’ its indemnity. 
_.. election list serialized as Lander 07561, filed October 22, 1915, involv- 
-- ine lands" included in ‘Petroleum Reserve No. 4, ‘Wyoming 2 No. ‘16, De 
: - BY, Executive order of December 6, ‘f915. oe te ee 


Se ake Per 
Se ot eae ae zi 
ty laebet . : s As ee ak Meet 
Kt: oe a at Gg sin SG UE EE Dens S a Oe ae 
4g dee yg Bae ck Kil es eS ee is S : Sk teh cieg ta 





Gent ‘DECISIONS: -BELATING TO: THE ‘PUBLIC. LANDS ae ag SQM Be 


a Bean. for. “peeing was denied by. dapigion: of. Jw une. , 30; 1993, oo 


Ny wate the. railway, company: instituted a.suit in equity in oe ate 
“Supreme Court of the District’ of.Columbia to restrain the: Secretary ee 
- ‘of the. Interior: fromi canceling the selection. ..A’ ‘motion to dismiss © 
the suit-was: filed by the. Secretary of the Interior, upon: consider ation. 2° oi 
of which the court:held, in effect, that the: company was: swithin its "8 
~ = yights in selecting lands valuable for oil and gas so. long: as the sélec- a 
ae tion: was: made subject. to. the Dione and. reservations sof. the act a i er 
— of July 17, 1914, supra. — ae: 





. The department having coneluded: te: » abide i fhe éourt pre — ee 


es réfarped: to without: appealing therefrom; the. decisions. of | April. ae Bg 


. - and June 380, 1928, are > recalled: and vacated, and. the: decision ‘appealed . 7. 


we Cie is reversed.” 


~The decision’ of Ja anuary” “31, “1929, ‘in N ohn Pookie Railwony oo 

on, Company: (48 L. D.. 573), In so far as it conflicts. with ‘the decision.” 
of the Supreme | Court of the District of: Columbia ‘i in the suit t referred nd ee 
Z "to, 1s. overruled. poe also. 51 L. Dz 6 ae Pi ee 









es FEES PAID PURSUANT T0 THE LEASING ACT OF. EEERUARY 25, a 
| ~ 1920—CIRCULARS Nos. 672 AND 1004 AMENDED. : 





- Ixsinvertons Ss Mes se es : eee re 


-[eiteular No. m5) 





"Deparment: ae ee Anno 
ees GENERAL Lanp:. Oreck: ee 
SS ee ea | Wabhingion, D. C., March 1, 1097. | 
a Raorsrans, “sires Suiince } Tae (OwRiGEs)? 3.0/2 )5 oy le aN aah i cas 

The. regulations approved March, LT 1920, Grane No. er, WC ree ade 
Tis D. ABT). and May::2,.1995,. Circular No: “L004. (81. TD: 138), re | 








hes oe aie 


tes lating to-fees. paid with applications for: permits, leases, ; or - ‘other ne aie 


a o Bre. amended: as follows: 


| - filed pussdsnt’ ‘to. the provisions: of! the regulations’ ‘approved “April | 23. “yond. ee : 


| Ps rights under the. mineral leasing ac i O ft f Febriacy 2 25, 1920. oa 41 Stat. os : | a 





_ Cireular No. 929. (50° L. D- 887); and: aniendments thereof, a drawing” service a 


oe fee. of .$10.in. addition. ‘to the fees. required | under - existing. regulations. The. oe 
. oe : drawing ‘service: ‘fee shall: be. immédiately” earned, ‘applied; and. credited on the. ate - at 
Ny “compensation ° of" the ! ‘register within the: limitations ‘provided: bylaw. ‘Such 0 


: fee: ‘shall constitute a aoe serv ice: charge,: sand: shall, neither: be: returned: by the ; é 


ao, vegistet nor ‘repaid. Zee ees Br aera Be t0 ne Barret oe vehey eer fit ei eee Ariset lap ; 


Upon : receiving ‘his. required payment. ‘the: bagioler: will’ aidiip oo fe 


é a “each application ‘for permit filed as aforesaid the following : nee Pe 


, Drawing : service: fee $10, 1 neither returnable nor vepayable. 











of, i 


— BOE "DECISIONS: “RELATING: TO THE. PUBLIC. LANDS [Vo 








~ lhe: tees requixed: By: Circular No. 67 2 at ba: eallacted. ana  spplied 


ae we the manner- required by. aoe 6 wegtilations Sppieye Mey 2, ce 


ee | laterite No." “1004. 
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whee Wrxtane Srey, 
gta " Comanissioner:: Ee 








Te "peewee Res 
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i. ( ROYAITY 1 INTERESTS 1 TN: OIL AND. GAS. ‘PROSPECTING v@) PERMITS ae 








‘NOT To RECEIVE RECOGNITION noe 





Instructions, Me arch: 22, 192. 





ae 


ee oe or. royalty” interests in: oil: and: gas prospecting permits. ee eee 
, Fro, First Assistant. ‘Sborstany.. 3 et 











Directions given i refuse to ‘einoentls OF consider ‘ ‘in any, way, mere contigo 


Tt is ‘edeat: that royally | interests 4 in a minerals which‘? thay oe dies i : : . 


or, : soverad in and’taken from lands. included. in prospecting permits 
Cree under. :the leasing act of February” 25, 1920 (41 Stat. 487), are of bs 
os such conditional; aancertain;. and | ‘speculative: nature that there isin =. 
oe peality "no: actual interést in: ‘the. Jand involved. . The. recognition of 
oe such. interests’ imiposes- ‘upon’ the: ‘department. and its bureaus. a abee: 


: amount of work, which: is not: ‘considered. warranted « or necessary. Spa 
ae Hereafter the policy. of the department will be to refuse to approve ae 
ee recognize or eonsider i ‘in: any meek mere: 'e contingent ¢ or royalty. inter: - 





‘ oo Ota in’ A prospectiiig poate oS 














- NORMAN E ‘THACKERAY - 





= pra Sap pihee ee ae n ere Bhs - ce ee ee 
a ' The exchange by the United States. of a tract of: ‘unpatented: public 1 ‘Ming for: 

eS a tract of patented’ land’ is. an® unusual. procedure, and, authority: therefor © 4 
| ae not to be. inferred when: another” construction of ‘the: statiite 3 is: more oe a 











- Debidea. Maren 283, 1987 : oo co ee 








yh sa te. "DECISIONS: RELATING ‘TO THE PUBLIC: LANDS. Soe OL 
ie ! © Reotamanion Homesteap—Parenn—Exonanen—-Srarores. es 7 ie ce or ee eas 
-The. right granted. by ‘subsection . M Of: section 4 of the. act of December. Boa os 
- 1924, to an entryman or assignee. on a ‘project farm unit ‘ “not yet. patented ee ee 
to make’ an ‘exchange. for another. farm unit of ‘unentered public land;’ has See 
“reference to.a farm. unit, unpatented: at. the: ‘time that: the -applention, to aden: ae 





Ay make the’ exchange is. made. 
—— Acting Seeretary: Pee Ce te i eee ee: Sy ee 
~~ Receipt is acknowledged oS your +: [Bion 3 Robert G. :. Simmotis, ‘Houle see 
My of Representatives] letter of March ..19, 1927, inclosing an appeal by” eee, 
~ < Norman: E: ‘Thackeray: from a ‘dédision. of the Bureau. of ‘Reclama- 
tae tion; denying Mr. ‘Thackeray’ S right. to an. exchange. of farm’ units, ieee 
~.--North Platte. reclamation. project, “under subsection: M of section Bee eievarwaiy 
of the. act of, December. 5, 1924 (43. Stat. 672). Aree Me im 
The Dastic of said s subsection M material i in. this connection reads so eR 


cia 


a follows: BEST Peg ie Siig 2 One an 








“That ‘every. ehtryiian: ¢ or. assignee | on a “project: farm anit: “not: t yet. - patented — | 7 Sa 

“which ‘unit ‘shall be found: by. the ‘Secretary: ‘to be insufficient to. support a family 0 eA 

= and: pay. water char ges, shall have the right: upon. application to exchange. hiss 6% eck 

ae entry for, another farm’ unit: of unentered’ ‘public, land. on the | same: or’ "another: pee nye. 

: “tion. aa theretofore’ paid on. account: of the ‘relinquished, farm, unit, shall, be oe: 
- credited, on account of the new farm unit taken in: ‘exchange. | 





oe . The unit, held: by. Mr, “Thackeray. was ‘not, biltented 0 on: i Decomaber 5, Bee e. 
oe 1994, the date: of the above referred to! act,‘ but’ was. ‘patented: May. ABs 
oa OOB:. -The. farm. unit: is insufficient: for: the! support. of a family, anid om 
>the only: question, is whether: the ‘act; above: referred: toy permits. the .. Gee 
| exchange, which: was-applied.for- after the issuance of the patent: = 
eo Tt seems: quite plain’ that the: words “ not. yet: patented” », inthe ‘above - oo 
sie “quotation, from, subsection: M are ‘to. be ‘veferred, ‘not to.December.5, 
1994, the date of the. approval of the act, but to the. date ‘when ap ph. a 
: cation for. exchange’ of: entry i is made. ‘Near the: end of. the quotation 8 es 
oo Abas: ‘stated. that: ‘construction. charges paid before exchange Upon. the ao we “ 
cae _ nelinguished farm. unit: shall ‘be: credited’ upon. the new. farm unit. 
~.ALhis shows; that: Congress’ had-in’mind. an. exchange, of.onée tractof © 
ee “unpatented. public Tand. for: another. tract, of: unpatented. public: land. a ey 
~The ‘exchange by? the United States: of. a tract ofits. “unpatented oe. 
 Spublicland for a: tract of patented. Jand.is:an unusual procedure,’ and. 2. ee 
ee authority. therefor i is not to: be: inferred when, another: construction of A 
oe ~the statute is more ‘probable: : iioBb ge ee ee 
a Onder, appellant’s, theory, of. the lai land ‘patented | before. ‘Doseris ee 
ee sber 551924, ‘would: not ‘be: entitled. tothe. benefits’ of the exchange: pro- oe igh 
».wisions: of the: ‘statute, but: land. ‘patented, after: December:5;:1994,°- 
°< would; be: ‘entitled to. such’-benefits. , ‘The'fact that no reason’ is “Ope. ere 
re cae for. this. arbitrary date line. tends: to - demonstrate the dncor- re 
__sTectness: of ‘appeldanitis: ‘conclusion. jhe Mate Bas Bel dy ais a 





eo 














, . 


: ee 7 OB ‘DECISIONS RELATING ‘TO THE PUBLIC ‘GANDS- a i “to. 


| eo om ebich the e appellant a seeks 3 is not: authorized eee the statute. 


rae ‘The. doperenct is’ dasigioud: bE: ficciating: the appellant i in’ ‘any. man: os : 
her ‘permitted by the law, but it: appears: that the: particular pachesee 


1k 
‘¢ : 


A rn Oe ad 





KATIE cASSIDAY. ( oN BBHEARING) 





D ected Mu arch 28; 19 21; Sst a Lay - : 


oa "Le : 


- 2 Deserr, ‘Lanp—Sprrtamenr—Suaver—Prnrmanny “Teron *—Apritcknron-—iteta- fe 


TION. 


| -BottiGnnent” upon | a “thact™ Of. ana desert ia” prior tb the ‘fling’ Si én os 
| - gppliteation. to, make entry. thereof: will not ‘conifer a preférred: status’ upon 2 


Dae an entryman: and the: dottrine’ ‘of. relation can not: be invoked to bring such, || 


ea claim within the remedial pr ovisions of section 5 of the act of. March, 4, bo 
Oo 1915. ee en ee ge ee ate te 
~ ‘Deranryentar, Decision Cire | ‘AND ) Distineursizen,, 

7 _ Case of. Lucey: M, Day: (45 LD. 200), distinguished. 





i Pinner, First Assistant. Seoretany.: pe Ue ne ee 


a ~ By: decision dated | ‘February: 25, ‘1997, “the: department aifficamied: tbe. > 
~~ ‘action’ of the Commissioner of the Geriéral Land Office rejecting’ ‘final 

proof. submitted in ‘support. ofa desert- land’ entry, embracing lots 8, _ 
(6, and’ SE. Uy NW: Yy See: 7, Ty 26.N,'Ri43 Ei; Montana, and ‘ddtiicd 


“ application. for’ relict under the’ last’ tre. paragraphs? of section ‘5: of - : 
~ . the act ‘of March’ 451915 (38° ‘Stati 1161); as" amietided ' by: the act:of ©. 
a Mase 21, 1918" (20: State 488): “Relief owas! denied on’ Aan ground | oe 


ae ehdhig eiitries Ainadlé*) prior: ‘to: ‘March 4 4, 1915, “Miss “Cassiday filed: er’ _ 


a Slesere tind: pi iuees June : = / 1915, and entry’ was: sallowed: ‘October . j 
i 28, 1918) ce add eis mice Ya dabe a i 


= Motion for relidaritla. Has een ‘filed: contending: that the sviniciigle a 


: : ‘annotieed 3 in the case of Lwey MM: Day: (45° LieD. 200) is’ applicable — ie 


to: thé facts int the: instant ‘case; and:that: ample* authority’ ‘exists! fo 


ae granting’: ‘the: ‘relief: prayed: forte Two: ‘other’ cases: claimed ‘to. be! in: es 
ee * ‘point: are’ ‘those! of ‘Barbara Ts: Ebergold: (Glasgow. rte and Kath-- aa 
oo oe Wey ‘Kilpatrick: (Glasgow: 02817 5), ‘unreported:i) qiatene ed 


True, inthe Day’ case there was tio entry of record: on’ the: date: pe. 


i a tified ' in’ the relief act, ‘but’ ¢laimant ‘had: taken possession’ of the: land 
rates ee in. 1909, , long prior to: survey,. and in: good! faith: erected improvements 
pe thereon’ ‘and ‘commenced the work of! réclaiming: same! pursuant: ‘tothe. 


- ‘provisions of the act: ‘of March 28;°1908- (35 Stati: Bai), othus® acquiring 
-* aspreferred: ‘tight’ or: status: ‘Entry: was applied: for: immediately: on 


: . the filing of the: plat: ‘Of: survey: in 1915; arid: iti was’ held’ in:the. decision eo 
ag referred: to ‘that: all: rights: undér:the aipplication: ‘related back:to:the 


- : initiatory ae for ‘the -atrigiéton the: pipe: andi that; tithe’ elaimeame - 


oo a : : a - ENCE’ ‘Riser. eae a eee a, a ee oe oe. 








ca) oh "DECISIONS RELATING: TO: THE. PUBLIC LANDS 6B ee 


- oe tie. ‘aphie of ‘the: venediat ait “in ‘the Ebstéoldse case: aang Pa 
2 OAS: made’ August: 8, “$9714.. ‘ Rélief: was: ‘extended ’ to" lawful: periding- ol fy 





: ‘entries. initiated. prior: ‘to: ‘March: 41915, by: the: amendatory actcof ~ 


ae March: 21, 1918; supra;.and. such. relief was granted by. the: Gommis=: 0°". 
stoner: ander: date: of: November ' 22, ,1918..::En:the: Kilpatrick! CASE. Ce 
ve _ desert-land: application’ was: ‘filed: September: 81914: -and: inasmuch — co 

< as the claim-was initiated prior to: March 4, 1915; rékief! was authorized. ae oe 


De . under the terms of: the: amended act, and was: granted by. the: prone . : oe 
-. missioner. February: 18,1926: one a 
| - The: principle :of the: cases: “eited! is: ner b applicable i the 4 case: eee Pao 


Ji oe . The facts: and. circumstances are ‘differenti: Here, the applica-. i ae 


| fae was: filed: subsequent. to: the passage ‘of the: act: of; March: 4, 1915...-. a 


dee : : The lands were. surveyed: long: prior: to. any attempt or. effort on the. : wie By 
part: of: Miss: Cassiday: to. take: possession: of: ‘them, and: .theact: of: - ae 
oo March: 98, 41908, supra, was: not: applicable: thereto. | : “It isiwell: settled, A ee 





that: a ‘desert Jaiid: elaim can not: be: initiated: upon. ‘surveyed’ Janda 


aie ; except: ‘by® the: filing of an: application : to make: entry,: and.. while: it oe ee 


- . appears: ‘that:Miss: Cassiday: hauled some iposts: and? performed some. : 2 . 
i: labor: on‘ the: tandi inthe. fall:of-1914; in contemplation: of:lawishe. hee os 
_ acquired. no: nights -cnledateng't the presentation ee her: ‘application: on, ee es 






. e a une 1, 1915. 





| “Whder: the’ circumstances she ¢ can. moe suiebessfally invoke” thelldoe. he oS re 
trine: of the’ cases: ‘referred: to... Sheis not-entitled to: ‘the: benefits’ rs an ea 


= ~ the: relief act. and ee decision: fe Spent meuina isé therefore. a - ae 
adhered to.. 3 a BERD TRG 





ss 
sat. ‘site. re nee cote Sous a ee te tae 

rf fy. rear pe Re Boe CSE * aia fof ge 2k AS i Bee sone 2 FE oe 

we ae Wa Gas ee hander Hage Seal he oe Wile ment Sb gh ae ek ee ails eg Sot oes are Leah As 








Bi he WANN. 


oan iS pe . tfaer . = * Perper 
Paes sas fi Sr Say a Saye One feasts Saves say e dice a 
Som Pp bea de Wise rarccwete 
ee ea wed eeibaddae Eocegipeth otk 
* : . 


Decided’ ‘March’ 25, i927 








“Section! 20, of; the ‘Jeagings We does’ ‘not; ‘eonter Bi;  preférence right. ce an; oil: ‘and i 2 ae 
eet ‘prospecting’, ‘permit. upon one. awho. is allowed, to; 3 make. a, surface, entry: ee 
ene ee to, ‘the. ‘provisions of the act of, July. it, A914, as a reward ‘for, a ere 


fia 





, i withdrawal.’ if he 


eii 4 
? eat 


Na - Finnex, First Dealt é:Seortaryy' et ee, og ee ae re yg 


mf pee et As eg A ae 
PEP AG PLES} Paige i RL hea 


eae Sn’ appeal’ ‘has ‘been’ filed: by’ vei dent’ ‘douinél | on beat of T! A, as 

is Wanti from | a ‘ruling of the Cotiinissioné? of the General ‘Land, Office Ce 

in a‘letterdatéd. August'28, 1926;''to' the effect. that Wann is'not =. 

~ > entitled to. a’ “preference tight to a permit under. section: 20 of the acti Lees 
= es Renasy ? 25, 1920 cee Stat. aah. for the XN. * Sw, te SE. A ) 


5 et 














“anid” ‘a ‘preférence right’ accordéd' to: “Wann. 





ws Fhe act of May 14,°1880": (24. Stat. 140) pends thiit “im i alt 
vie + babes! where. ‘any person’ thas’ contested, paid’ ‘the ‘land:office fees, and. 
a : _ procured ‘the’ cancellation of’ ‘any? preemption ' homestead,’ ‘OF. ‘tiiber 
ae ~ culture entry,. he shall. be. notified. ‘by. the register of the land. office of 
oe “the. district:.in, which. said ‘dand ds. situated - of: such, cancellation and. 
shall be: allowed. thirty, days. from date of: such notice. ito, enter, rsuch 
at “ dands.” an 
we gn. Teehag’ been. held that. the act; sherely. scontere 4 a eae on “itis 
s 2 aeeessful contestant, to. enter. the. land -in. preference to others. As 
2 ee ouhen: _clainiants | he: has, a superior right. for. ES - Himited 1 poriod to. 


eg ae geeehtaTs so “ 
ee ee Sa ar ec a Ra a ee ely he ty sage oy web a FT ET Oy “¢ <7 ree = eee! Ace a ee ty ba hey “ets 7% eons wie saee’ Slee Yd + eae on PR 
Fo Nw ae Ta ad eae ile lpa abe a ee ee a i a 2 RA, code ke RE aa ER ee DOE ao ge op ap Weal Safad icons 

: oi Pe Seca jae a Son . : ; Bias . 2g Ge 





ae ce os _ DECISIONS: RELATING ‘TO THE PUBLIC LANDS: ae : tye 


1 loos Sete uy end. sw. uy SE. EA Sec, 26, Tr. 26 $5 R oT BE, M. D. Maye 
HE California, embraced in-his homestead entry, Visalia 06311. ne ; a 
“ . The facts as-outlined by the. Commissioner are as’ ‘follows! “On ae 
oe ‘February. 98,1910, Jay -G. Brown‘-made homestead: entry 102268, °° 
| Migalia series, for the land in question. : March: 19, 1913, ‘Wann-filed’ 
contest: against. the above homestead. entry, and: he. entry. was.can: = 
oe celed ‘as a: result: of the: contest: on June 16, 1913. ‘The land: was ie... . 
~~ eluded. in. petroleum. reserve No. 18: by. Executive order of J anuary - ee 
ns 26, 1911. “On June 17, 1913, Wann was. advised that. should: the ee 
ee + Jand.] be. restored: to. entry it would be. subject: to his- preferred right ~ Bae 
tO make entry. within: 30. days from. receipt of notice..-On June 7} | 
+. 1916, he was further: advised that he might enter the. land within 80°. 
‘4 days. July: 7,.1916; he. filed: homestead: application « 06311: and | the." ic 
os  Ceaptry was: allowed: a uly. 28,. 1916, subject ‘to. the. provisions. and: reser: ae 
SoS wations‘of:the -act’of ‘J. uily: As: 1914. (88 Stat. 509), duly, 26,:1920,.. 
oo Dawrence: He McNeil filed: oik. ‘and. gas” ‘application. 9214. and. permit ce 
ere “Was’ granted: under. section 13 of the ‘leasing. act ‘on: August: B1}:1922. 0° 
-. Jame’ 94; 1926, extension: of. time was. granted. to. Deceinber.. 81, 1926; ne 
lo. withing “whicH ‘toi veomply ; ‘with paragraph 2. of: the; permit: and. ODF oF, 
os August: 19, 1926,'the <department approved. the. assighment. of: ithe. oe 
es “permit, to. the Midland Oilfields Company, Limited. a 
ere Se oe hed ‘Commissioner’ sheld. that: the fact. that: ‘Wann. roonieted: ae | 
mete entry madeprior to. the: petroleum withdrawal.and: secured cancella: 
oo ston: thereof did:not:give: him” ‘a preference right. under ‘section. 20 
oe es the act of February 25, 1920, supra. Belek 
eet i substance: it is. contended. on: appeal: that Wann j is entitled. i a ad 
a preftente: right’ by ‘reason ‘of the. fact. ‘that he had contested the: 
_... Brown entry, which was. made. prior to. the. petroleum. withdrawal oe 
and secured | its cancellation;‘and that “he possessed the same rights.” 
> as-an ‘entryman that were previously. held. -by Brown. Counsel'there-- 
oe - fore, submits that. the permit. granted to McNeil would be. canceled x 
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- cnc ‘the ind “His. right. is not: of ae a. chapacteé as 5 to Sn ae ae 
- _ the land from other disposal. illages Pike (2k. D. 395); a ee 

_ A. Cameron. (37 L. D: 450). Bye 

‘It has also been. held. that: no: ie aes ai, of Jentzy. ‘accrues ae: 


| aa a result of a. contest until final judgment of cancellation has been | = 


ae ; rendered. and 1 im the exercise of such right the contestant, is ‘bound. by. ee? 
Po the. regulations i in force at the. time his ‘application i is eos Virinda Cee 
Vinson: (39 L. D. 449). : 


“In this case the contest. a eed. and Bicdi s entry ‘eanaala : 


- in. 1913, after the withdrawal. “Wann. was ‘notified as appears ‘from a : o 
the: copy: ‘of notice. dated June 17, 1913, attached to’ the ‘appeal that = 


cee. should the land be restored it would ther! be subject, to his: ‘preferred oe 


‘ ~ right. ~The land. ‘was not: pestored, and it was not until’ after: hie: ae 
act of July 17, 1914 (38 Stat. 509), was enacted, and which per. 
mitted agricultural, entries of withdrawn lands with a: ‘reservation. = 
that: he was adviséd that: he’ might exercise ‘his preference. tight to See 

enter. ‘the land.” Upon receipt. of this: advice he. thereupon filed: appli- ae 

- cation. and made Jentey’ Subject. to the oa of the. act of J uly 7 


: 1, 1914, supra, 


The entryman Havidg, gained 1 no rent tht Sigh ly ‘cotitest ‘of thes ae 
Brown. entry other. than.a preference right to- enter: ‘the land and ~ — 


‘the-entry having ‘been made upon. withdrawn’ lands ‘under ‘the ap- — 
plicable laws and. regulations, he j is not entitled to. a ‘preference right | 
to a permit. ‘under. the provisions of section 20° ‘of the’ leasing law. 


i “Under the facts the ‘principle in’ ‘the unreported departmental deci- 


sion of August 13,1926 (A. 9587 ye in the case of Ashe 1 y. Hyde eb aby 
referred. to by counsel i in the appeal i is not applicable: to the case at Bar. fe 
The. decision’ of the: | Commissioner. from which - bide) has been. ie 


: taken, is therefore _ 


A firmed : : a : 


ES soar AND “DISPOSITION OF INDIAN AND ESKIMO. 0 rs ae 


-— - SIONS IN TRUSTEE TOWN, SITES, ‘ALASKA 


oe. ‘ | " Insmvortons | Boca a - 7 ae : Bsa on 


| Daparracey OF THE Teo 
ee Genera Lanp. Orrics, 
_. Washington; dD. C, rela argh 85, abe 


: : - -Disow Lwapkoron, pean ity ALASKA 2. = Se 
~- “Reference is had to your letter ‘of Vopraary 1, 1987, rere bate ae 


oe 2 further, instructions. relative to the ‘procedure. necessary to ‘obiain co ? 


2 ie /87522—27-—vor.t 52—_5 Ms 


eee wOOe 4 xf DECISIONS. RELATING: £0; THE PUBLIO. LANDS. - Oo 


cere 48; Indian: ‘town. sites. under. the act of 2 May 2%, 1926. 5 ‘ 


Mee ae 629). 


Section 3 of Paid ct paves t in eee en —? a 


oe That: wlighever: he. shail: find‘ nonmitieral public: Jaiids in ‘Alaska: to. bé claimed : he 
ane and. oceupied: by. Indians or Eskimos. of full or mixed.blood,. natives:of Alaska, — 


: as a:.town or village, the, Secretary. of: the Interior. is authorized. to have such “e 


7 dards. surveyed. into lots, blocks, streets, and alleys. and, to issue. a. patent there- — 


--- for to a trustee who shall convey to the individual Indian or Eskimo: the: lands : 2 


SO claimed. aud oecupied, exclusive of that. embraced ' in streets or alleys.” 


| Section: 6. of Circular No. 1082, ‘approved. J uly, 20, 1926 (1. i D. Pee 
501), containing. the. regulations issued . under said. act ‘of May 95, 


os 1926, designates the. division. inspector tor, Alaska. as trustee . for any -. 


| and | all native towns in ‘Alaska which. may. be established and sur- a? 
5 veyed. ‘under. authority of section. 3 ‘of: the. said. act. and directs that ee 


2 in any case in swhich the, division inspector. thinks it. would. be an oe 


~ advantage. to the Indian or Eskimo occupants. to, haye: the lands. oceu-. 
pied ard: claimed by. them surveyed. as.a town. or village he. should 


a _bring. the’ ‘matter to. the attention of ‘the Commissioner, "OF the Gen- ae 


eral Land Office with appropriate. ‘yecorimen dations. | From this it. 


_ appears. that, your recommendation that.an. Indian: village. should be 
" established will be sufficient. proof for the trustee to make, Application 
| for an entry. of. such town, site. Led : , Sa 

_ As this act. makes. no. provisions. for any. pee ioe Gling no. charge 

: will be made, by: the, district land. officers who: will assist the trustee 

as far. as practicable. in. the. Preperation, of. all. DApers. ‘ecessary - ; 

in making entry. for such. a town. UEC os Fi, ee : 


- “It is not considered that, publication es “sotiee of intention to make © 
ae proof and. corroborated proof of the town-site entry are necessary. | 


Application to make entry should be filed with. the “proper. ‘district 


: ‘land: ‘office and. notice of such; application should be’ posted on the © : 
~ Jand, describing the tract applied for in the- terms employed in the. oo 


ie application and a copy. of such notice should. accompany the applica- 


. tion as-is’ done in’ ‘making: allotments ‘to: Indians ‘and’ Eskinios in. 


ee Alaska, under. the act. of May: sues 1906" (34 Stat. 197), Circular No. 


aes oe EAD ° (48° L. ‘D. 70); which: are no Fae aan or senate - 
ae Saat oy ; ee 


| Wautzane Seer, 
“Comamissioner. 7 


| Approved 
i: 2G. soit a oe oe 
» Rirst Assistand Secretary. 





ee 5 1919, AND SEPTEMBER, 22; 1922. 
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"IRRIGATION ( OF ARID LANDS. IN NEVADA—ACTS oF 3 oro 22, pe oe - 


- tks! - ee 
oe oy nett $4 eae eee Bais: 


- Reouzations ne oe 2 : : = ee fe 
* feireular No. or 


a : “Depamtacan OF THE # INveRIOR, * 
BEE e -Gunnran 





aes Lanp- Oi: 
Beets Washinigton Dies, ; April 6 8, 98. 





_— Racrsmrs, Uren: Stier’ Lanp OrricEs, Nevapa: aes Pare 
_ The following, ingeractions are: > issived under the provisions « of fii | 


aa oft the a 


Sa a Ace 


ae act to encourage’ ‘the reclamation of certain "arid: ishde’ in the oo oe 
_ State of N evada, and for other purpece,” as amended A by the: oak ee 


2 of  Sebtambet 3 22, 1922 (es Stat. eae 





i de bar aa % : : 7 4 S, & ‘ : oe “4 
hvan ee np Teer ae a egiti a # 





. "BENEFICIARIES UNDER. THE “ACT 





a ‘The sets as. ‘thie die dee is ‘Aidited i in, its i opeiation! to s Takde i 

inthe State of Nevada and. is. designed to.encouragé the develop- we 
| “ment and. ‘utilization. of. subterranean waters ‘for. irrigation purposes. eo coca 
«It confers. upon the. ‘Secretary. of the. Interior. authority to grant — 


: permits. to citizens. of the. United : ‘States, or associations ‘of such. 


’ citizens,’ giving: the exclusive right ‘to ‘explore not to. exceed 2, 2,560 wie a, 


‘acres of land selected by. them.” oe a 





: ~The only” qualifications. Ea in. ‘the abk:15¢, 0 persons receiving oe 

| the benefits’ thereof are that the applicant, Or each member. of an asso- oe 

a ciation. of applicants, ‘shall. be. a citizen of the United States; ‘that’. 

he: shall. not be.a. beneficiary under any. other application. or ‘permit ard 
~qnder: this. act, for Jand. situated within | an. area of, 40: miles s BanAre, Peg 


rath 


| “this act, ‘which hag been: édnceled for Failure to pe Sak. its terms, ie ee 
Married women, af their. interest. is. actual, and. bona. fide, have. the 22. 2° 


ae same Lai peor as. unmarried PaRsUs.. - poration. is. not, cee ra 





7. oA! ‘permit. ail’ the: ‘act, ci oe “aetaile, ‘btit. ane interest. of fa ae cee 
ee - deceased permittee will, pass to. his legal representative, Ae 
‘The: 40-mile’ square limitation ‘i is construed. to. mean an area. ‘that cee fa 


os extent j in. which the lands. covered by. a. permit, theretofore granted. ee 


oe are in. the. approximate : center; ‘to avoid. possible. violation. of this oo . i 
oe provision of the act, applicants for more than. one: permit are advised ee 


apa 


“oF oo "+ Reviston of the, regulations approved Oct 25, 1922 cc Le D. - 828). 


qe On 
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ee es niet to idhade't in their ‘applications for’. additional: tris, any’ plabite 


Z within less than 90° miles of any: boundary ofthée-lands included in | 
| any. other “application. or one in | which. the panto is interested. ra 


ee “LANDS SUBJECT TO. THE ACT 


= . ‘Yatids' es ‘be: ‘desinated: nd nade “subject. fa ‘Gispositien: deaee _ : 
oe ‘this act are. those. public.’ lands: which are unreserved, unappropriated, a 


-.-.. nonmineral,. nontimbered, and not known to be: susceptible of suce 
> cessful irrigation. from any. imown: source-of water supply at.a 
ere . reasonable cost. Lists will be furnished the registers of the different re 

7" Jocal land: offices from. time to time and: ree will be advised of ‘the ay! 


So + dates, when the Sarignations | become e effective. ee eae coe 


: uh bee iges : Se ie ag . ie oe Pee Be age raed eon els “3 Ree : 
“ Cee! oof Re Oe Aa tela . fo oe we tgs 


ae 5 — Be *RepLicarton 


ee 3. Ainge qualified inGieae ey o > explore J for’ ear ee : 7 
- Ne terms of this act should file’ with the register? of the land office of - 


" ae the district in. which the. land 1 18, Situated, an. application, for. permit, “ 


| Oa PO A Re Oe Sa Cac A A COA, Got RE Ray Sic aes a i 


fois “and pay the filing: dg of [ cent an acre “for each « acre ‘of laud thvolved. 

“No! blank. forms will be. furnished, but’ ‘the. application anid‘ ‘afi- , 
‘davit. may. “be combined. substantially as in Form: A, printed ait 
the end. of these. regulations.” Same, should be filed in duplicate ae 
~~ cover the ‘following points: *" 3 ee 
(a). Name and post. office hades oi the ‘applicant or each mem- ve 


le ‘ber of ‘an. ‘association of. applicants. 


“(b). Citizenship If’ the applicant or edich member of itis: associa- 


‘fon, of applicants i is a. native-born Citizen of the United States, the. - 


oa | “application | and. affidavit ‘must 80: ‘state. Ifa naturalized citizen, “the — 
a application should. state the ‘fact, and be accompanied by a’ ‘certified se 


a. copy. (special form for. Jand cases). ‘of ‘certificate of naturalization. . 


aes tign of interition to ‘become acitizen.. 


‘Tt should be noted that, unlike most public-land laws, no rights may 
‘be initiated under’ this act by an alien’ ‘who has ‘only. filed a declara- has 


ey Special requirements —In ceordnss with the spect requité- er 


a = ments found in sections 1, 2, and 3 of the act, the application should 


ee — include an averment that néither the applicant: nor ay member of an — : 
ced association of ‘applicants has filed’ an application under this act: for : 
 Tands within * an area of. 40 ‘tiles square embracing the lands ‘i in: ‘the i. 


—. : fo “present application ; that’ no ‘permit heretofore granted to him, or to ee 
“any association of which he was a member, has ever been canceled for 


i - “noncompliance: ‘with the terms and. conditions’ of ‘such permit; that = 
e.2 Pthe application. i ig honestly. and in. good.faith made for the. purpose. a: 
a ‘ ” reclamation and a and not for the benefit, of : any: other . oe 
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| : . - person < or r corporation; ad that he’ is not ncting:§ as ag Beni: ‘fox. any per: = a 
son, corporation, or’ ‘syndicate, : to. ‘give them the benefit of theland =... 
| applied for, or any part thereof, and. that he will. faithfully: and vans as 


i fe estly. ‘endeavor to comply with all. the requirements of: the act: are 
~ «The application should. also: incliide:an averment: that.no spring Ob 


be ae hole exists, if it:be ‘a- fact; upon, any’ legal ° subdivision’ of the. Pe oe 


"inde “land: involved, if surveyed,’ ‘and: if: -unsurveyed,, within. one-quarter — ee a 
of asmile ‘from the exterior limits thereof: ‘Tf there be any spring or oe 
water: hole; the exact’ location: and size’ should be: stated, ‘and anesti- oo. 


: “mate fardished. of the quantity’ of water 4 in: gallons: which it.is. capable ie SS 
of: producing daily, together | with any other’ ‘information necessary; 


: “0. determine whether « or: not: Tb is eo valuablers or " essential as @ ® public: oa 
oe water reserve. | ee 
(a). Description of lind E applied for: eT: “shi tind is | nia se ee 


i : ‘iould -be described by legal subdivisions. If the land‘is unsurveyed, ace 


- it should be:described with reference to locality, natural objects, and i fat 
permanent. monuments as: fully. and: earefully as’ ‘possible, with Sich - 


detail and “precision that the boundaries: ‘and: lééation® Of the’ land: 


ie Es may be readily traced: and. ascertained ; if-the land is'situated within | 


ee: reasonable distance from a known corner:of the: public land ‘sur vey, < 


the course ‘and. distance should’ be given from such Government: cor- | 


a a _ ter toa described’ point on the boundary: of the land applied: for; a : 


ae also, where: practicable, the ‘land: ‘should: be described, as nearly’ ‘as 


x can. be ascertained, in accordance: with the legal: subdivisions: of: the - re) 


: ‘regular extension of the: Government survey: over the land: In this oe 


: connection. all applicants for unsurveyed lands are. urged: to: make Bo ane 


complete metes and bounds survey of the. land applied’ for; cwith an. ae 
- accurate tie-line by course and distance to a. “Government. corner; 


e . _ otherwise, with the large areas that may be embraced in applications Pa. 
_. under this. act, it will be impossible to. prevent conflicts.and.conse- 
“quent: controversy. and. litigation... a be impracticable to make.sucha 


“survey. prior to filing the application, it may. be. made later, cand. thes) me oor 


| : - descriptions’ in the. application and. permit, if: granted,.may be. oes oO 
amended. accordingly. All corners of unsurveyed. land. selected should. tats” 


: _ marked. with substantial. post.or rock monuments.. 


AML land: applied | for must.be contiguous: and. einiated | in reasonably, | 


compact: form; in, the absence. of special. or ‘unusual: ‘conditions, a 


io application for Jand extending: more than 4 miles j in. 1: any one direction ae 


eee ctl not. be considered. acceptable. 2 i, odin OOS 
A map should. accompany. each. spelicedon: noe by legal sub: i 


= : divisions the land: selected, if. surveyed; if. the land is. unsurveyed, aa - ae 
he then it should be shown by legal subdivisions as: nearly. as possible — ae a 


ee im accor dance with. the regular extension of the Government survey. 





er Character of the lan 


ne 1. —This maaeed should not only. y aeee a - Drs 
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Ree eral, nonemibersd public land: of: the United Steins in ae State of as 
eee "Nevada, not known to: be susceptible of. successful irrigation. at. Bee 
-. yeasonable cost.from ‘any known source of water supply,” but should a 
ee ee also include such: a complete statement of: ‘pertinent specific facts as.- 
will afford an adequate basis for classification and designation, such — - 
sas (1) the lay of the land,.slope;.(2)whether:timber,sagebrush, or 
a oe grass. land; (8): ‘kind of: ‘soils (4) altitude; : (5). -length of. growing . ee 
+ geasons.: (6) rainfall and distribution. thereof. through: the yea" 
“os .. (T) location with. respect. to any. surface water supply: for irrigation ; on 
i (8) what i is: known: as to: underground water supply on the land or in 


oa the: vicinity 5: (9) whether land will mature crops by dry- farming. 


_ — methods; together: with. any. additional facts: having. a. direct. or. indi- | | 
fae eeet bearing on the question of whether the land may properly. ben. 


| “ - designated, the chances of successful l development, and the good. faith os 
oe of. the. applicant.” ee re 


(f) Corvoboration. _tf, cat é-tha't tims: of dling applistion, the: Jand — 


eva “has not been. designated. as ‘subject: to the act, a that: portion | of the. 


combined: application and affidavit. (Form. A) relative to the charac- - 


ae | ter of the land must be corroborated. by two disinterested witnesses, be 
ee having personal knowledge of the facts, substantially i in’ ‘the. ‘manner. 


-shown-in Form B; orby a. separate. and. independent aflidavit con-. 


taining: an. ‘affirmative statement, of the. facts; but, if the land: is 


already. designated at. time of fling, application, no. _ corroborating. 


witnesses are required. - | | 
(9) Verification —The application on sbafoborating afidavite ‘if 


| required: may be subscribed and sworn:to before ae officer authorized ee 


to. administer oaths. and having 21 an. official seal... 


f ; ef ACTION, on APPLICATION, re bee 


4 Cpe receipt of the papers, ‘the register will: eee examine 


ce : the same and. if found: regular transmit: them to the General: Land | ‘ : 
oo Office for’ appropriate ° action. In case'the land has not been. desig- 
 -” nated, the application will be. suspended by the. General Land Office = 


ra : until sachs time’as it-shall have been designated, or until it shall have 
been determined that’ it is not of the’character’ contemplated. ‘by the: 


act. If the land‘ shall subsequently’ be designated under the act, the 
ee application will then ‘be approved anda ‘permit issued, if no good a 
_... and’ sufficient reason for disapproval be then apparent; ‘otherwise. Aye 
Chen, eS will be rejected, subject. to the right-of appeal. | During the term ee ae 


oe : = . Stereaeny the: land a will: not tbe subject to Bde in 1 any: ay. 


os : CONDITIONS. OF. PERMITS: 


as ‘Bermite. a be granted only. upon ‘condition: that active pe rs 


ae ee ton be begun for the Gevolopmont of underground water within ale | 
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7 © months from. ae ae approval ‘and cointinued:. diligantly “i in’ ‘good. ee. 
faith until. water: has been: developed in. quantity. sufficient. for. the? . 
Pe pr acticable irrigation of not less than 20:acres, or’ “until the date of — ~ ee 
nee expiration. of ‘the ‘permit; and: if the permittee: shall not. continue, ee 
- ~ such’ operations’ in good. faith and: with veasonable: ‘diligence, or. if ‘? : . 
_. he shall violate any of the terms:of the permit,-upon presentation 
oe of satisfactory. proof thereof, the permit. will be forthwith’ canceled. oe 
and he: will not. again a granted a permit, under the. act. (See, aed 
_* honevet f Lal ae aes aa ee ar ee a ne oe 


"PROGRESS: REPORTS: 


6. Ads or. near the: ‘end: of the. six. : eonths period, beginning: wither aoe 


: “as date. of the permit, and again at. the end of the’ first year. “ot the 7 : : | : | 
. life-of. the permit, if final. proof. of water development. and yeclama- 


“ tion. has. not been: submitted, the permittee, or: at. east one. member. see ‘ 


of an association of. permittees, must file in the proper ‘local land = 


-_ office a properly executed: affidavit, corroborated. by. at least: two dis- 


; ~ interested. witnesses, having. Inowledge of the facts, showing when 


the work on: ‘exploration was begun, in. what manner and to. what te 


extent. it has been. prosecuted, and. what results have. been obtained. 


_- This affidavit may be made: before. any, officer authorized: to administer ae 


an oath. (See, however, par. 9.)-: 


le (a) Unless. ‘granted. an extension of fine the peau is , allowed | - 
two. years. from the date of his ‘permit in. which. to complete the work = 


of exploration, and whenever he shall within that time satisfactorily. | 


7 establish that sufficient water has been. discovered, developed,. and. — 


mace. permanently. available to produce a. profitable. agriculéural, crop. [ 
other than native grasses, upon not. less. than 20.acres of the: land. 
‘described i in the permit, he will be entitled to. patent. for one- fourth 


of the land embraced in the permit. ‘No mere perfunctory. or ques. 

| tionable: compliance with. the law will. be. accepted. It must appear 
ee ‘that. an. agricultural. crop has been. actually raised—not. necessarily ee ee 
aa paying. or. profitable. crop, but: such: a crop. as will satisfy the Secre- : ay 


... tary. of the Interior that. in time and. under ordinary. circumstances: es eae 
- : ” profitable crops of some. sort can, be produced. from. the land. No. ne 8 
patent will be granted.until the full 20 acres. have ‘been. cleared, ee aes 
_.. leveled, ditched, plowed, fenced, and an agricultural crop’ ‘actiially.. ee 
~ planted and: raised by irrigation, all in’ accordance with good farm-- 5 
- ing practice. The wells, pumps, or other works and equipment for 
the development and. supplying of water must be of a permanent and. 9 08s 


= dependable . character, suitable for. use year. after. year. A. detailed. : ee 


— | statement of costs. of irrigation and. production. of crops from. suéh, 2". : : 
| roan water supply will be required ; to. this. end, accurate. account. should. 3 oe 
ee cee ue of such costs. “No patent can be granted under the act i> ee 
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oa a | 7 the. see ot inrigation from: the developed salar scopy: is ‘practically _ : < 
oa prohibitive. - * The. act requires 4 successful development. and demons) 
stration of the. use. of subterranean water, “as pee ‘prineipal condition es sents 


. ; - precedent for patent.. | et Gah 
(b) Pheland selected for patent aia ba | in P ctnae form hoes Ces 


oe ane: to legal: subdivisions ‘of the. public-land. surveys, if the land be 2 = 


af surveyed... ‘If the land: be unsurveyed, the permittee may, at any) 
~ time during the life: of. his permit, apply to: the district: cadastral 


i = ; not: oo 160 : acres, 


. ’ engineer, public survey office, Reno, Nev., for a survey of the land 
_ for which he intends to caake: application for patent. The district od 


~ cadastral. engineer will. thereupon make an estimate of the cost and 


call on. the: ‘permittee’ for a. deposit of the amount of the estimate. - 


.. If the. deposit ‘made should. prove insufficient, ‘an additional deposit — on 
will be-called for.’ Tf the applicant. has not: taken steps to. procure 


B, survey before submitting final proof, after final proof has been sub- ja 


’ nitted’ and ‘examined, if same is found satisfactory and acceptable, 
and in the meantime the public- land system of surveys has not been 


| extended over. the lands in question, call will be made on the per-. 
me mittee: to. make: the. necessary deposit with the district. cadastral 
engineer to cover the cost. of survey, in “which case the issuance — 


of patent will be suspended until the survey is made and. accepted. re 
Wherever practicable, such. official survey will be» an extension of 
the regular system of township surveys, in which case the selection 
for pen paust be conformed to the | ‘legal subdivisions of: such 
survey. a es ee Ban: a ae PRE 
—(e) The: act provides’ that: all eritries: finds: ani: patents rE | 
under its provisions shall ‘be subject to and contain a reservation to 
the United States of all the coal and other valuable minerals in the 
lands entered and patented, ‘together * with the eee to prospect. for, . 
- mine, and remove the same. | 
“(ay On the issuaiice of patent the remaining area within the limits | 
e of the land ‘etibraced in the permit’ will ‘thereafter be subject: to 
~ entry and disposal. only under the act: of May 20, 1862 (Sec. 2289, — 


—U. 8. Rev. ‘Stat.); entitled “An act to secure’ ‘hokiesteads to ‘actual fs 
settlers on the public: dotnein,’ ais and amendments thereto, i in areas | rs x. 


ee ee a a FINAL PROOF oF a . ae We 
8 (a) Final | pisot of the discovery, ieridecent ‘ind availability 
of sufficient water to justify patent may. be made by the. per mittee, 


| or, in case of his death, by. his heirs, executors, or administrators, Ons = 
in case the permittee is an: aeccihon of individuals, by any member 


se of such association at any time after such discovery and development = 


- as. hereinbefore defined, but: must be made. within two years afte r ae xe 


ae aa ees gee DECISIONS RELATING’ TO. THE PUBLIC LANDS a 8 Se ee 


; | : date of. tha :péemit but: an’ additional perio’: fot to ed one: , year, | : a 
may, upon: proper: showing, be allowed within’ which to. make Puy oo 


ae required proof of actual itrigation and cultivation. 


5. 


(6) When a permittee has reclaimed ‘the land and: is. aed to oe 
eae rake final ‘proof, he should’ apply. to the register for a notice of if- 
- tention to: make such proof. ‘This ’notice’ must contain a complete _ ee 
-deseription: of the land: selected: ‘by him‘ ‘for: ‘patent’ and ‘give the = 7 
2 serial’ number of the: permit and’ name’ ‘of: the ‘claimant. Tt. must 7 | 
-- also show’ when, where, and’ before’ whom: the proof is to. be made. Ogee. 
Four witnesses may be named in the notice, two" of: whom must ‘be. ee 
“used in making proof. Care should.be. eed to select as witnesses 
"persons: who | are familiar, from. personal observation, with the land oe i 
‘ in-question and with: what has’ been done by: the: dlaithnant’ toward re- ee. 
claiming and improving it; Care’ should-also-be talker’ to” ‘ascertain Ngee 
definitely: the names and. addresses: of the. proposed Meade: 80: ‘that sk 
oe ney may. correctly appear in the notice. Bea pe RS ge ee 
-(¢) ‘This notice must be published. once''a sl weele. fit five. enenélitva: ae 
. aweelks Ina, newspaper | of éstablishéd: ‘character. and. general circtilation | 


published nearest. the. land, and it must also be posted in’ a" conspicir | 


| | ous. place i in' the local land office’ for the: sammie: period: of time. ~The 


permittee must pay. ‘the cost of the’ publication, but it ig the duty 
of registers to procure the publication: of proper final- proof notice, 


and: registers: should» accordingly exercise ‘the utmost ‘are’ in’ ‘that, (os. 
‘behalf. : The: date fixed for the’ taking’ of the ‘proof: must’ ‘be=at aS 
| least. 380. days after: the: date of first: publication. ° “Proof: of publica: 
tion’ must: be made’ by: the affidavit of ‘the: ‘publisher of the newspaper © 
or by some one authorized to act for him. The ® register will Pans Ly 
to the posting of the notice in the local: office. se oe 
ooe(d)- On the. day set “in the’ ‘notice. (of: in! ‘the case ot sedidant! ‘a. ae 
es ‘unavoidable delay, within’10 days: thereafter)’ and at the place: and — ee 
before the officer’ designated, the claimant’ will appear with'two of =| 
the witnesses named inthe notice and make. proof of the. reélama? a 
-. tion of the land. The testimony" ‘of each claimant should: be. taken. 
. " separately: and’ apart. from and ‘not: ‘within. the hearing of. either: of ee “eo 
-- his witnesses, and the testimony of each’ witness should be taken’ sepa ee 
‘ ” rately and apart from and not within the hearing: of either the ‘ap- 
' plicant or of any other witness, and, both the applicant and each. Ol 4 
- “the: witnesses should be required: to’ ‘state, ‘in and as: part of the final- . a ‘ - 
proof testimony given by them, that they have given such testimony oye eae 
without. any actual knowledge of: ahy statement made in the fest ee 


: "mony, of eithér of the others. 


~~ (e) Final proof’ may be made before the register of the » iad! dis: : oa A | 
~ coke in which the land i is locatéd, or before a United States commis: ee eo 
a: a sioner, ora ee or clerk of.a court of record j in the county. or land a ae 


; \ 
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en, a ‘district i in "which ihe land is situated. - The only. Gondition permitting. fy at 
the taking of such evidence outside the proper.land district.is where 
__ .the county in which the land is situated lies partly. in two or more 
_. » land districts, in which case. such evidence maybe. taken anywhere. i 
inthe county. In case the. proof. be taken outside the county. wherein 


-_ . the: land lies,. then, unless it. was taken: before the; proper register, 


a the applicant or entryman : must. show by his affidavit that the quali- : : 
fied. officer ‘employed. was the one whose. place of. business mM: the land - 
district is nearest. to or. most.accessible from the land in. question. tote 


a 5 : Forms. of final Broo will, be furnished 3 in due time. 


"EXTENSIONS oF TIME, 


“9. ‘The a of eae 29, 1999 (42 Stat, . i012), quibien co dae ca 


Wet joe under certain conditions. of an extension of time for a ae 
” period not. exceeding two years’. for. the beginning, recommencement, te 
csOr completion of the work of. water. development, and the, q@ibmission — 

of final. proof of reclamation. | ‘This. does:not mean that the: extension — 


: will be. granted as a matter of course, and. applications - for. extension ae 


will not be granted.unless.it be clearly. shown that the. failure to com- 
plete the work of exploration. and. water development. or. of. reclama- 


_tion,.as the case. may. be, within. the required. period was. due to no | 


| “fault on the part of the.permittee. but.to some unavoidable slag. for ~ 


7 - which. he..was not. responsible and. could not. have readily. foreseen... 


A ‘permittee who desires to: make. application. for extension of ane 


| should file with the register. an, affidavit, setting: forth fully: the facts, aed 


< pleting the work o water deylogmcne and making, final phoot within 
. the regular period. This affidavit may. be. subscribed and. sworn to 


before: any. officer. authorized. to. administer. oaths and having ; an offi-. — 


me cial seal, and must be corroborated. by. at least two witnesses who have | 


= a eon knowledge of the, facts... The register, after. carefully con: 


a _ sidering. all. the facts, will forward the. appbeation. to the, ee 


“4 ‘Land Office with appropriate, recommendation, 


te ee time Sif he considers the. afidayits defective | in form. or: ee ep ee 
Ss and. to allow: the applicant. 30 days: to make such. amendments, therein — By 
as may.be deemed. mecessary.: to, remove the defects orto fileexceptions = 
eo to. the. requirements made, advising. him. that upon his. failure to take +. 
heey any. action. within the time specified appropriate recommendation will 


- be made. After the expiration. of the.time thus granted. the. original | 


“4 oS application and the amended affidavits or exceptions, as the case may . 


be, together. with. the proper. report. and. eenmmendations, will, be rue 


_ transmitted to the General Land Office for consideration. « 


public land Jaws.” eee 


JS : . 
' ae s 
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CONTESTS. AND. ‘PROTE STS 








10. . Contests: and pee may i Tande. <n applications, per- er 


| ae and. final: proofs under. this: act, the same. as other entries: Ors oe 
ae "selections: ‘under’ the: public: land laws, and same will be disposed Ole ae 
to See! accordance with the Riles: of ‘Practice so. far as: applicable. NOo te ae 


3 preference right, however, can: be. gained by ‘such. contest: or ‘protest, a oe 


2s bub: if successful the*entire area: embraced in. the permit: will revert 


: tothe public domain. and: the land. will be subject t to, the. seen cs 





> Winuaase Some 
Go omméssioner. 





| Approved: 
= ec. Fa INNEY,. 
First Assistant Seore tary. 





ae vs eee : net Ro ae tt ee Te ec aR 


“APPLICATION: FOR ‘BuRMIT 
“(Ae ¢ ot Oct. oe 191941. Stat. - 298). 


United States Land. mee es 


“Serial ‘Number eee ae Al 





a “ (Applicant. must: state wiiether i native, born or. “naturalized, | See par. Sb) wi AE iene 
ae eltizen ofthe United, States, or the: age of years, do. hereby. ‘apply. for a Ge ot te 
| permit - under the act of October 22, 1919. ee Stat. (298), to’ drill or ‘otherwige | - 2 oe 
. “explore for water beneath the surface. of the. following-described ‘land in ee 4 
ie _ county of Baan | State of. Nevada, 1 ‘to wit (see par. ‘aay? = 


OR ar ere rm ee ems ret me rm a 


.-and.in support of this application I do solemnly swear that I have not-here- | pas 
_.tofore been: granted a. permit’ under. this ‘act within ari area of forty. miles i cee 
ae square, in the approximate center of which the land described in this applica-- ee 
”. stion-is located, and. have no application, for such a-permit pending at this. times ye 
except Permit No..._.., issued” en 22 ; nor has any permit, =~ 
a covering: lands ‘within the State of Nevada, heretofore issued to me under this; 0 
cra act, ‘been: canceled. for failure’ to" ‘comply: swith’ its’ provisions ; > that. this ‘appli cas ae | é 
tion is honestly’and in good ‘faith: made for-the purpose of reclamation and culti- ©... 
s we os vation, “and one for the benefit: of “any: other meron corporation, or: syndicate ; eee. oo, . 


me 76 e  DHCISIONS ReLArnG 0 THE PUBLIC LANDS TVoL 


‘i : a it iy ‘my intention. re begin active operating ‘dking’ te the development, of gs 
‘ithe subterranean waters of the lands described within six months from the. date 


of the approval of this application: and the ‘issuance of. a permit, and’ to: ‘conduct = a 


such. operations | ‘in -good* faith:.and: with. veasoriable ‘diligence. until: water. has 


been: ‘developed in: quantity. sufficient: for.‘the. practical irrigation: of. not: less. than. ; ae 


: twenty acres’ of said land, Or until the. date. of. expiration: of. the ‘permit, “unless hae 


: * it shall . be ‘sooner satisfactorily. demonstrated that the: development of: subter-. vi 


ranean water. for irrigation ‘of said land is‘ ‘impracticable ; that I will honestly a fs 


| _ endeavor to comply. with all other. “requirements of the act: under ‘which this. - 


- application is filed and ‘with the ‘terms'and conditions. of. the’ permit if issued; ae . 
| ~ that the facts herein. stated are based. on. my: ‘personal knowledge’ of. the: condi- eS 


o tions obtaining with respect to the land herein described ; and to the best of. my: : i 


i | knowledge and belief said land is unreserved, -unappropriated, nonmineral, non-— ; 
. timbered public land of the United. States, not known to be susceptible of — 


’ . successful irrigation at a reasonable cost from any known source of water _ 
ee supply.} that it is Bagrerpceegtitce caer teem as, 


= “(Here state character of the and’ and. other data vequired by par. Be)” 
_Subseribed and sworn to before 1 me ae my office: at i aaptae ea os a 


. County, within the a----> eee _ land district, this ee gags oes Ge hie oe 


“(Official ‘esignation) 


Fore B: 


_ CORROBORATING AFFIDYIT 


™“ 


- (Required only in eases _ where land 1 applied for. has not been aesignatea) 
| : Sars. oF eee ee OC es Eis Or ee a | | 
ea, “County of ewes ss - ee ae a 
‘The Sunderland. citizens of -.--_-_-- | Céitniy“c Cf ee State’ of Nevada, | 


“being. duly: sworn under: oath: according to: law each: for. himself and not-one for . 
| ‘the other, deposes: and says. that he has personaly: examined the land species ie 


teat 


ae 7 +e has read the “foregding application and affidavit and. knows. the’ eee i | 
ae thereof, and that the same is true to. the best of his knowledge and belief. 


a ne me en ee a i me ee et A ee ee 


1s. 91 


AN acT To encourage the <eulesnatlon ot certain arid lands in 1 the Stiite of t Nevada, and ee 
. a . for other. r_ DUNBOSES 7 Fang! gh aee® Y, ee 


swat 


Bet it ‘enacted byt the. Senate GH. Ho: ouse of Representatives oF the 1 United. States 


| oe America. im Congress assembled, That. the. ‘Secretary, of the Interior is. hereby 


4 authorized to grant ‘to. any. citizen of the United, States, or to any association 





es : oe “DECISIONS: RELATING: TO THE PUBLIC. EANDS. oe 


Cr 


ee nee exceeding’ as years; sto: aril ¢ or: otherwise. laeclore for. weiter: ‘haneath: the: ae. 
eo s of not exceeding: two: thousand. five. hundred. and: sixty. acres;. of . unreserved, 
7 ee unappropriated; ‘nonumineral,: -nontimbered;, public; lands. of the United. States. io, 
os the. State. of Nevada, not known: to. be susceptible, of successful. irrigation: at. a 


a reasonable cost: from: any known ; ‘source: of. water: ‘Supply::. Provided, “however, 
oo etiat: 3 not more. than: one* such,permit shall; be. issyed. to: the same citizen. or: the-- 


... Same: association’ of citizens: within: ‘an:area; of forty. miles. square: And provided: 


en further, That said land shall not be fenced or otherwise exclusively: used by. the 


See | ‘permittee except.as herein provided: And. provided further, That: said land. shall: 


aan theretofore have been. designated. bythe: Reoretary:« of: the Interior. as. subject. to. 


"asa disposal under the: provisions of this-act. 


, SEO. 2: That-the: Secretary of the: interior 4 is. her chy. authouized:. on 2 application 

= or: otherwise, to designate the lands ‘subject to ‘disposal under the. provisions: of. 

this act: Provided,. however; That where. any: person . or: association qualified . to 
“receive a: permit: under. the: provisions: of. this: act. shall make application, for. such » 


: ; permit upon.land which: has not: been designated as subject. to disposal. under: the 


provisions. of this act. (provided said application is. accompanied, and. supported: 


a by. properly. corroborated affidavit: of. the: applicant, ‘in duplicate,, showing prima as 


facie. that the land applied: for Hs. of: ‘the ;character contemplated. ‘by: this act), 
_ such: application, ‘together 1 with. the: wegular. fees. and. commissjons,, Shall be: re- 
located ‘and necended until it. shall: have ey determined, ie the. Sse of 
; ane Interior whether. said. land. is. actually’ of: that; character... That during ‘Such 
- Suspension the land: described. in the: application, shall not. be. disposed of; and if — 
. ine land: shall. be: designated: under: this:. act,. then. such | application shall: be. 


es anew otherwise ‘it .shall-be: rejected, subject. to. appeal. . 


SEG. . That any. qualified: applicant. for. a permit under. section. L of this act. 
‘shall: file with: the register or receiver: of ‘the: land. district. in ‘which. said land. is 
‘located. the application for: such: permit and shall. make and, subscribe before: the 
- proper: officer and. file. with: said Tegister or receiver: an. affidavit. that. such appli- 
cation :is- honestly: and. In good: faith made. for. the purpose: of. reclamation and 
cultivation: and not; for. the benefit: Of: ‘any: other. person. Ko) om corporation, and. that - 
the applicant:is: not acting: as agent: for any ‘person. corporation, Or. syndicate, Ie. 
making. such : application,: nor ;in- collusion , with. any person, | corporation, |. OY. 
syndicate to-give them: the benefit. of. the: land, applied. for-or any. part thereof, 


and thatthe applicant will faithfully.and honestly endeavor. to. comply: with: alt 
Of the. requirements. of: this: act, ‘and. shall: pay: to said. register. and. ‘Teceiver. a 


- filing: fee. of: 1. cent, per, acre. for. each acre of. land. embraced. -in- said. application, 


os as such applicant Shall then be. entitled to. receive. such : permit after: the: lands. o. 


: Eo, 4, That such. a. 1. permit: shall, be: aipon. Sonal Hon: that ihe perl chalky 
a begin operations. for. the development. of. underground, waters: within. six months 


as from: the date of ithe. permit and. continue: such operations with. reasonable dili-. ee 
-genee until. water. has been ‘discovered: inthe: quantity. hereinafter : described, or. — 


until: the date. of . the, expiration: of the. permit., Upon, the ; ‘presentation at. any | 


‘time’ of proof satisfactory. to. the Seeretary-.of, the Interior. that. any. permittee _ ce site oe - 


is: not conducting: such, operations, in good.. faith, and. ‘with. reasonable diligence, - 
or has violated. any: of: the terms of, the permit, the: Secretary. shall. forthwith — 


i cancel; -such,. ‘Permit, and. ‘such permittee, shall, ‘net. Bn. be, “ranted: a ‘permit: & 2 ws 


under this: act. Rene et page dae ssageee: Cee ties a 
‘SEc.. Be. ‘That on establishing. ae any. eins within. ero: years. oni ‘the Sante of 


Par ‘the permit to the Satisiaction, of the: ‘Recretary, of ‘the Interior that t underground © 


: yr! Jia 


Te: ae | "DECISIONS RELATING TO THE: : PUBLIC LANDS | oe evo 2 


a4 sspaters! in!’ ‘sufficient quantity: to’ profiuce at a profit ‘ageiéulicteal crops. ‘othe tian : a : S 


hae POM mative ‘grasses’ ‘upon. not less than: twenty ‘acres: of' and: has ‘been: discovered oe Ce. 
o> and: developed and rendered available: for such use “within: the. limits of. the <0. 
ce: land embraced’ in any. ‘permit, the-said ‘permittee’ shall be entitled: to. a. patent ees 
Ch ee EOL one-fourth: ‘of the land embraced in the permit, such’ area to be‘selected by 


cS ‘the permittee: in“compact form according to-the legal subdivisions of the public. ~ ok 


a of land surveys: Tf the land ‘be’ Surveyed,. Or: to: be surveyed ‘at. his. expense. under: _ 


os ~ rles’ and seeula Hons established oy thé ‘Secretary. of the Interior it located on Cnn aa 


a - ee uansurveyed: land. 


Seo. 6. That: ‘thie remaining: area: ‘within: ihe. limits of the: land ‘embraced: a ee - 
any such’ permit ‘shall thereafter: be subject to entry and. disposal only under” ae 


ee | . ve, “An act to secure homesteads to actual settlers. on the public domain,” : approved: | ee 
ge © May 20, 1862; and ramendmeitts: eee known as s the oe aude ie 
| ie “homestead act. : te : a 


“SEO. 7 ‘That. the eae obtained: from he’s sale of: lands idee the’ pr ovisions i : : | 


| oy of section. 6 hereof shall: be paid: into,. reserved): and: appropriated: as. a: ‘part iis 


of the reclamation fund created by the: act of: Congress Syprort June tt; er . . - : 


es : known as’ the: ‘reclamation. act: 


» SEo: 8. That. all entries. made and patents: issued under. the provisions of this ia 


-. ‘aet shall be subjéct ' to'and contain a: reservation’ -to the United States’ of : all. os 
_. the ¢oal and other valuable. ‘minerals: in. the. ‘lands so entered. and patented, : 
ene together with ' the: right. to prospect’ for}! mine; and: remove the. same, The coal. : 
ws i ; and other valuable: mineral’ deposits. in ‘such: lands shall be subject: to. disposal i 
a by: the United, States: In: accordance with the’ provisions. of the coal and. mineral 
land laws in. force: at: the’ time: of: such. disposal: “Any person. qualified to locate: = 
and enter the coal or. other’ ‘mineral’ deposits, or having the right to’ mine and, 
remove the. same under the laws of the United. States, shall ‘have the right at 


all times to enter: ‘upon the lands: entered - or. patented, ‘as: provided. by. this act, 


~ for ‘the ‘purpose: of. prospecting for coal: or: ‘other mineral therein, provided he 


“ ghall not injure, ‘damage, or destroy the. permanent improvements of the entry- 


. | man’ ‘or’. patentee, and: shall be liable to and ‘shall. compensate the entryman or: 


| - patentee for all damages to. the crops. on such. lands by. reason of: ‘such. pros- 


‘, pecting. ° Any. ‘person. ‘who has. acquired: from. the. ‘United: ‘States the coal. Or) 


= other: mineral . ‘deposits: in “any: ‘such land;:. or: ‘the: right: to- mine Or: remove the 


samé,. may reenter. ‘and occupy’ so much: of: ‘the ‘surface’ ‘thereof. as moay: be . 


required for. all: purposes reasonably. incident to: the mining. or removal of the a. 
~ eoal or: ‘other ‘minerals; ‘first, upon: securing « ‘the: written: consent or: “waiver of «. : , 
the homestead. entrymian or ‘batentee; second, pon payment: of. the ‘damages: Pe 


may: ae had: as to: ‘the’ amount’ thereof ; or, “third, in Jian: of either “oF the’ ‘fore- ee _ 


re going provisions, upon: the. execution of a good and sufficient pond. or undertaking: ’ wo ~~ 
to the. United: States:for the’ use and benefit of: the: entryman or owner of the = 


~ land, to secure the payment ‘of: ‘such’ damages, to the crops or tangible: improve-. es 


-—s of the land. 


ov: ments: of. the entryman or Owner, ‘as: may be determined and fixed in an action 7 7 
oe _ brought ‘upon the: bond or ‘undertaking in’ a court of: competent ‘jurisdiction a 
against the principal and sureties thereon, such. ‘pond or. undertaking to bein 

See. ie ~ form-and in ‘accordance with: rules: and’ regulations prescribed: ‘by. the Secretary. ; -e 
aes ee of the Interior and to'be filed: with’ and. approved. by the register’ ‘and receiver 7 
a oe of ‘the: local. land office” of. ‘the district. owherein the land‘: ‘is. ‘situate,. subject too 
; oe appeal to the: Commissioner. Of the’ “Général: Land’ Office : Provided, - That, all. 
os patents: issued’ for ‘the. coal. or other. mineral : deposits. herein: reserved ‘shall. — 
— = _ contain appropriate notations; declaring them. to be subject to the provisions — 
“OF this act: with: reference to the: cienoetion, occupancy, and use of the: e suit face’: is 


| oan ACT To. “quthorize. ‘the, eae. of ‘the “Interior ‘to. rant ‘extensions of time vinder hes pee ig 
‘permits: ‘for the: development « of t underground waters, within’ the State of Nevada, é and oe Bs 


.~ 
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Poe So. 9. That the Sestataey of the: Titerior: is authorized to" preseribe Pee , : es 
Oh Wecesiary and proper: ‘rules and. regulations: and. to..do: any. and all things fae 
- necessary to. carry. out: and accomplish. the. purposes of. this: act. ee ae 


Approved, October. 22, , 1919 ae Stat, 293). 


‘ts. 20881 


other purposes . . sy Oo 


“ Be it. enacted by Whe: ‘Menaia. ane ‘House. of ‘Representatives of 1 the. United 7 : ied : 
. - States of: “America. in: ‘Congress: -assembled,. “That the: Secretary. of. the Interior. oe 
. may, if he shall find: that any - permittee has. been. unable; with. the’ exercise = 0° 


of. diligence, to. begin. Or.: continue » operations. for. the: development » of under-; — . : pees 

-* ground waters. ‘within the time prescribed by sections’4 and 5 of the det of. fo) 

Congress approved October 22, 1919 :(Forty-first Statutes, page 295), extend the - a Tete 
_ time for the beginning, : recommencement, or completion. of the. said. operations - Sie geet 


described. in. ‘said. sections: for. such’ time, ‘not erceeting two. Years: and eupon ee 


such conditions as he shall prescribe.:, . 
seporeved p Sepieabee 2 22, 1922 Boa Stat. 1012). 


"HEIRS OF JEPTHA H ‘BRASHER 
* Decided Aprit 13, 1927 


Sroc RateiNa “Hownsmmap—Cowvest—Panenence _ Rice Wow; | Bums; 
‘Duvisue—Rusiencu. - | : ms 3 


Where the heirs of a: ‘deceased contestant have ‘made: homestead. entry in. ne 


exercise » of: the preference. right, the. requirements: Of the: law may be ful- | 


- filled: by. one: of. ‘the: heirs for ‘the benefit of ae the Hele nobral standing i 
that hé-be a minor. 2 ae ee ee . oe | : 


FInner, First Assistant Seoretin yt he ee Bean 
_. This is an. appeal by. Mamie Becher from a decision of the Goin: a 
7 ~ missioner ‘of the’ General. Land ‘Office : dated: ‘September 28, 1926, Ami. 0. 

the matter. of. two entries under section 1. of the stock- -raising he. fee 

o> stead act, one made by. her ‘for. the. heirs of J Oa He Brasher, i fe 

a ~ deceased, and the other made i in her own. right. eee z ene. 
- Tt appears that said. J eptha H. Brasher died. while: hee was’ ome. ge 
ie oe cuting: a contest against the: stock-raising homestead entry of. Early — oe ea 
-°.. D. Hilderbrand.” The: widow. of Brasher proceeded. with the contest ==> > 
and secured the: cancellation of the entry. © On June17, 1925, Mrs. 
a - Brasher made entry for the Jand—all of Sec. 9, 'T. 2 N, R 12 W. jo i a 
See 4 N. M. M., New Mexico—as the widow of the contestant, | ae 
One 3 On August 4, 1925, Mrs. Brasher made. entry: for.N N.% See. 20, Oe eae 
nee ind W. 1% Sec..21, aiid township, in her own right. - | ee ae, 
so” By- decision: dad April 24, 1926, the. Cominizeidber of the Gensetal: fees a 
\ Land ( eh held. that both entries could not stand, and Mrs. ee eee 


- 80. ee DECISIONS RELATING, TO THE, PUBLIC LANDS acs eh : 


“was required to elect ail entry: ‘she would. perfect... ce pene oe 


ia filed’ Bi petition, requesting” that:a:son of: cher: deceased husband. ‘be. oe : af : 
. allowed to perfect ‘(for the benefit of the: heirs) the entry: first. made. > 


‘Tn the decision appealed from the’ ‘Commissioner held ‘that the . - 
gon referred to, then 16 ‘years of age, was > not : considered a qualified 
“person to perfect: the entry. 


~The second proviso to. section 9 ef ne act ‘of May 14, 1880 (at a 
Stat. 140), as: cas by. the act of. J uly 2 26, 1892. ce Stat. EY #10), a 


aoe reads as follows: 


Mian “That should: any’ sun: ‘persoii Sho as: initiated al contest die before the final are: 
Es termination of the same,: ‘said: ‘contest Shall: not~ abate: ‘by reason | ‘thereof, but his 


_ heirs’ who: are -¢ tizens. of the’ Unit ed. States. may - continue the prosecution: > | 


under: such rules and regulations as‘the Secretary: ‘of. the Interior may: pres¢eribe, Be a 
_ » and ‘said. heirs shal!‘be. entitled to the ‘same rig shts. under: this: act that’ contestant a 
| a have been if: his death had ‘not oceurred.: tie ees . 


The first, entry made. ‘by: Mrs. Brasher” ‘as. et doa of thé WS agebassa’” : 


- “contestans: should ‘have been allowed. as. if. ‘made. i for the. heirs of 
- Jeptha H. Brasher, deceased,” and: ‘Mrs: Brasher. has requested. that 
the entry be so amended. The widow was interested in the entry only 

to the extent. of her interest in her. late ‘husband’s estate. He died 


id intestate. 


Section 1842 of the 1 1915 ‘codification oft the statutes of New Mexico 
provides— aa | | a 
“Subject to the prov isions of eoutioud 1840. ana 1841. of: this article, when any 
person having title to any estate, not otherwise limited by marriage eontract, 
dies- without. dispos.ng- of .the estate by .will,. it is. succeeded to. and. must be 
distributed . subject to the. payment. of. his | debts. In the: following manner : 
One-fourth- thereof - to the : surviving. husband or wife: and - the - remainder 
in equal shares to the children of decedent and further, aS. provided by. law. 
T he sections (1840 and 1841) referred. to in the. foregoing: relate | 
to the distribution of comumnity property:.)% 2. ; 
-In‘an affidavit executed. by Mrs. Br asher” on. i. ‘July 20, 1926, de heirs : 
of the deceased . contestant were: stated to be: hersalé, Jeptha. H.. - 
Brasher, jr., then 16 years, of.age, and Vern H. Brasher, of Waldron, -- 


Arkansas, aged 30 years. - Tnagmiuch: as the relation of the latter to. i. | 
J the. deceased contestant. is not stated, it cannot be determined whether ee: 
~~ heis‘one. of the heirs. under the’ laws of. New. ‘Mexico. 


Under the act-of July 26, 1892; SUPTO, the heirs of a seeaed oe 


| ” testant? qualified. by: citizenship, eee to. the same rights that: con-- : ae 


 itestant™ would have had had. his’death not occurred, and hordenea 


with the same duties and obligations as. to residence and-improve- 


‘ments upon. making entry: in exercise of the: preference right as’ would is 
ae have rested upon contestant. See ours: sof sd i MM. Averett — oe ae 
a a wD. — and ¢ cases: oe cited. — Pai A io oe 
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Having: ae an veney in. dee. own: right the: ae of contestant 


7 ‘is not in position | to. comply with the ine as to residence on the’ entry - ore, 


A made: for the: benefit of: the heirs, -and.no good:-reason:: appears: ORs Se : ey 
Bee holding. that the son of. the couple, now over.17 years. of age,may not 


reside on the land for; the. benefit of the heirs. .To attempt. to. thus. : 


restrict a right granted bys the: act of in uly %, 1892, ee Is: pane _ : — 


warranted. a 
| The. decison. ics From | is Histoire et bad both entries es 


will remain: intact, ee: to complianes: with the law under cae as : _ 7 


wy they were e made, rk 


“UNITED STATES | Ve "CENTRAL PACIFIC RAILWAY COMPANY 
“Decided Apri 20, 1987 


: RAILROAD Grant — Moma Lawps- a Mania oe AEM — _ Sumer - a  Parigaens : 
PATENT. i ro sae 


sea Revereed. - 


| Where. the. definition of boundaries. is. needed ‘to give precision to. a. railroad cae 


grant, requiring. a. survey. to exclude mineral lands, the cost of. such survey 
must be. paid by. the. er antee, and the. Government can withhold patent until 
the costs. are paid; ‘the provisions of paragraph 108 of the mining’ regula~" 
| tions imposing the’ costs of' survey. ‘upon the Government’ are tnaepicable: 
Courr Dxcrsion: Crrep AND ‘DistinguisHep. | ae 7 
Case of Work et: al. Vv. Central Pacifio Raihoay Company ce Fed., 2a series, 
834); cited and. distinguished. © = poe 
FINNEY, First Assistant Secretary: ae 3 
Upon review of the testimony taken ¢ in ce proceedings against - 
_ certain tracts claimed by the Central Pacific Railway. Company under 
its grant, list No. 98, serial 014233, filed: December 18, 1922, the 
peers of the Gancal Land Office found, inter alia, that. the 


S.44 NW Up Sec. 33, T. 28.N., ‘R. 34 E., M. D. M. , Nevada, a outside ” eae 
“the. Packard: Nos. 4. and 5 lode. ware claims, was nonmineral. in: 
character and that the Jands within thes se. Todes were. mineral in ae 
character. _ 


rs The Commissioner proceeded to. “instruct. “the local ‘register as oe 
| “The 8. 36 NW. oe ‘said. dee: 33, outside ‘the Packard Nos. 4 and. 5 elains are 


_nonmineral. in: character. _ However, before patent . can: issue: for nonmineral. i 


- aa lands. in. the. Ss. Y NW. yy, said Sec. 83, a segregation survey .of the Packard oom. oe 
~ Nos. 4 and 5. claims must be made, the cost of which: must be borne by the Tails. 4 
way company, in accordance with Cireular. No.. 1077 ‘of July 9, 1926. Said in- oa 


. structions for: ‘such. survey will be issued by. this’ office, provided’ the - railway i 7 | 
A company furnishes location certificates of these. claims, and: ig - willing to deposit’. sey 


: the estimated cost of such survey. Tf. the raw company is s unwilling to. pay ae 


- 81522--27—vor. 526. 
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a for the survey, the list will be canceled to the extent of the 8. % NW. % said oe ee 


‘The pertinent ces oe Circular 2 No. 1o7r 1 Ti D. . 487 ym reads— | 


Te the listing. can be by aliquot. parts of a subdivision, stich. as the NE: a of 2. 


gm % of NB. %4-(10-acres), or 8. % of NH. % of NE.% (20 acres), a survey 
~ tO: segregate. the. nonmineral from. the. mineral land: would be avoided. If-a 


-.° Survey is necessary, the company will be | Fequired. to. ‘pay for the, execution oe 
POPs 4 ‘thereof. - . . , | awe 


The aa company os actin sentendiee. hep Cir ar No. oS 


107 7 does not. apply ;. that. the. survey should be de at. the cost of the ae 


. United States in accordance with the provisions for.segregation sur- 
 -yeys in paragraph. 108 of the muning regulations (49 L. D. A, o4) . 


bea) : which declare that: “The work will be performed without. expense.” 
to. the agricultural claimant ° or to the mineral claimants”; that the © | 


contest: was not decided nor the land disposed. of i in. accordance’ with 7 


the holding in Work e¢ al. v. Central Pacifie Railway Company (12 


: Fed., 2d: series, 834) ; that. having. previously. determined that a part - ae 


ae of the: land was. nonmineral, it is. contrary to law to. cancel the list a 


oe - for failure to. tender the cost of survey or for. : any. other cause. ort 
A The land ‘in the 8. Yy NW oy Sec, 33, “without. the Roundecies of. hig 
he ao Packard lodes Nos. 4 and 5 having been. adjudged to be non- 


- ms “mineral. land, ‘under the: principle ennounecd | 1m, Work et: al. v. Central. i 


- Pacifie Railway Company, supra, passed: to the. railway. under its: 


. grant. What is needed is a definition of boundaries to give precision — 


to the grant, and that Tequires a survey setting apart the mineral = 


| ~— Jands. The. department is not aware of any. law that requires the | = 
- Government to assume. the expense of a survey in ‘such acase to 


enable the railway. grantee to perfect its title. On the contrary, the - . 
law positively i imposes: upon.a railroad grantee. the duty of paying af 


. . costs of such surveys. Section 881, Title 43, Uz S§. C. , provides that— we - 


~ Before any Jand granted to any railroad: company by the United States shall 


os “be conveyed to such company, or any persons entitled. ‘thereto: under any of the are 


7 acts incorporating _ ‘Or: relating | to said company, . unless | stich company is: 
ice exempted by law from tlie. payment of such: cost, there - ‘shall. first be > paid ie 
ne ee into the Treasury of the United States the cost. of surveying, selecting, and 

Ss . eonveying the same by. ‘the ‘said company. or persons’ in. interest. J uly 15, 
eet a 1870, c. 292, 16 Stat. 805; July. 31, 1876, ¢. 246, 19 Stat. 121.) 0. 


Section: 833. (act of July. 10, 1886, ‘Sec. 3; O4 Stat. 143), “ providis. os ee 


the collection of the: unpaid. costs of surveying, selecting, and SOT ee 

ae veying the granted lands by suit against the company. Section 887° °° 
no (acts: of February. 27, 1899, 30 Stat. 892, of March. 3, 1995, 43. State 0 
oo eal. 1144), provides. for. ‘the deposit ‘of. costs in a Orther 
Lo BUpvey. and ‘section 909. (act. of June 25, 1910, 36 Stat. 834), provides. mf 


for proceedings for forfeiture of any ranted Jands where the eras: hore 
eas neglects or refuses to. pay the ¢ costs. of autre) ae by: law. : 


ee a ae Py spenlas seem heb: Ss surveys. are necessary in orden to Pe ee 
Boe identity and describe with certainty and precision » ‘the lands to. which See ag 
. the railway grantee is entitled are. fully” within the terms of. the eo eo 
““.-.. sections above. cited imposing the costs of. the survey thereof. upon. 
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‘ oo such g grantee, and itis immaterial that the survey is a supplemental’ ~ eee 
‘ ~~ one. arising: out of the particular necessities of the case. Circular'No. a oe 
Eg 1077, supra, ‘Is. but an extension’ “of the. regulations: of long standing, _ ees 


- based upon the statutes cited and others of kindred nature, and such = 
circular has’ been: issued. ‘to. ‘facilitate the disposition . of such. frac. ae 
tional areas as may pass to the railway under: thé rule in the-case |.” 
last’ cited: “Spedial’ provisions: of law having been: made: governing ar 
ets the: costs | ‘of survey in- ‘the: administration‘ of. railroad. grants, it TS, ee a 
“manifest that the general. provisions of paragraph’ 108 sof the: mining Eo a 
vs regulations above’ mentioned have no application. °°" a 


Works etal: v: Central’ Pacific Railway Comipandy dias nit: ecmas bast. 


as chat the grantee company was entitled to the issuance ofa patent to...” 
i amy irregular tract. incompletely: surveyed.’ ‘That..case dealt with’ ee 
mee ‘certainly. described aliquot portion of a 40- ‘acre: subdivision, and site 
Was held that the Government can not refuse-to issue.patent for such 
~ portion. of ‘it on' the ground’ that the remaining portion: has. been. 
found to contain mineral deposits ; the question of: withholding ‘Patent 
~. toan unsurveyed tract was not in issue in that case. a OS ins hae 
It is settled that the Government. can withhold ‘the: patent. anal: ; 
the. costs ‘of selecting, surveying, | and: conveying the land: are- paid. - 
~ In Deseret Salt Company v. Tarpey: (142 U.S. 241, 253), the Supreme - 
» Court; sin: construing section 21 of :the: act of: July” QF 1864 (13: 
Stat. BB6); which: provides: that before. any land: orahted: bythe act” 
2 shall be conveyed: to any. ‘company: or party. entitled. thereto, there . 
shall first: be paid into the Treasury of the United States, the costs of. 
~ selecting, surveying, and conveying’ the. same,.said: “The object: of 
this provision was to. preserve. to the Government. such. control over... 
-. . the-property g granted as.to- enable it to: enforce the payment: of these 
eer costs, and for that, purpose to: withhold the patents 4 from. the. e parties ae 
pees entitled: to them. until such: payment.” ee fe 


. The provision for the costs of survey, ‘ievertheless, Lee not Ce cs 


Ae he. force of. the operative: words. of: transfer’ in the: grant, Deseret ee 
ee Tarpey, supra. It is proper, however, to: teject’ the list. as to the Sue os 
of the NW. 14 Sec. 33, if the railway: company neglects or refuses. 
eg. within, 90 days: from: notice: to’ deposit. asum’ demanded. and. esti- ae 
a aa mated to be sufficient to meet: the. expense. of the oy ae eae ee 
_ o As. modified, the: decision. n appealed from i is: | ice oe 
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-Porase. PROSPECTING. PERMITS AND. ‘UEASES—acr oF Oe 


FEBRUARY a, 1927. 


-Racunarions: a a a _ 


| [Circular No. 11201 


| Derarracane OF THE a Tne a me es 
_ Guwznat, Lanp Orrice, 


2 Recrsters, Untine, Sratas. Tain ‘Oenicee- - a 
The act of Congress. approved. February ol 1997 (4 Stat. 1037 1, ee 


= ea 7 entitled. “An Act To promote the mining of. potash on the public e vee 


domain,” authorizes the Secretary of. the Interior, under such: rules. 


and regulations as he may prescribe, to.issue prospecting permits, = 


for a period not to exceed two. years, for the exploration. of theland ~ - = 


e "described. therein for potassium. in any: of the. forms named in.said age 
act, and under authority thereof the. following rules and regulations Soe 


—_ | will govern the issuance of such permits: ~~ Pe na eee 
“1. Qualifications of applicants. -—Permits may be tac to (a). citi 5 ong 


a ‘zens of the United States, (6).an association of.such citizens, (c).or 


a corporation. organized. under the laws. of any State or Teritory 7 


¥ ‘thereof. | ae a oe — 
QO. Area. wna. description. ay permit may 3 ‘ied. foe: Hob a ee 
— than 2,560 acres of public lands: of the United States in reasonably. ° SS 
compact. form, by legal: subdivisions if surveyed 5 if ee ee Dye : 
aa metes and bounds description: .. : on 
8. Rights under permit—The permit will eelear upon the recipient nee 
“the. exclusive right to. prospect for chlorides, sulphates, carbonates, = 


borates, silicates, or. nitrates of potassium. on the lands embraced _ ; -_ - 


therein. In. the exercise of this right. the permittee shall. be author-.. oe -< 
___ ized to remove from the premises only such material as may be neces- 
sary to experimental work and the demonstration of. the existence of Pie 


_ such deposits or‘any of them in commercial quantities. | 


AL Reward for discovery—A permittee who shows. that ‘he eo 
ee made a discovery of valuable. deposits. of potassium within the area 
of the permit and: within: the ‘two-year: period. for which issued, is 


F : entitled, under section 2 of the. act, to.a lease of. any or all of the land < , 
embraced in the permit. containing ‘such ‘deposits and. chiefly valuable > 


: ‘therefor, the ‘area ‘to be’taken in’ compact form. The lease will be _ ae , 
ae! issued at such royalty and. acreage rental:as may be fixed’ pursuant 
to section 3 of the act. A: discovery of a’ valuable deposit of potas-~ 


... sium shall be. construed. as the discovery of a deposit which yields - Pee 


Ben commercial potassium 3 in. commercial quantities.. | 
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eres ae Lease Royalty Under: wiathority’ of section 3 of ie niet, wnless ae a. 
ce otherwise specified in the permit when issued,’ ‘permittee: who: makes 
the: first: discovery in any district. and Béconies entitled’ to a-lease, - 
a owill: be granted a lease at the minimum. royalty: of -2 per cent of the» eee 
nea: quantity or gross value of the’ output. of potassium compounds and. fede on 
other: related products, except: sodium, at: the. point of shipment: SEO! nt a 
oe ~ market, and at the minimum rental of 25: cents eg ere, 1 for 20 te ae ee 
aig succeeding the issue of the lease:. eee | ees 
6. Form and contents oF. ae ‘bp plibations’ on senile: ae Me 


a | : » should be. filed in the: proper district land office, . addressed to, ‘the. ~ : 
oe Commissioner of the General Land Office, and. after due notation ne 
/. promptly. forwarded for. his consideration. No specific form of ap- = 


ae _ plication; is reqiired; but it should cover, in } embatances the following o 7 : | 
ooo paints, namely: Lk, 2 2 oe ee 


. (a) Applicant’s name ond Pee 


(6) Proof of citizenship of “pplicant; by: affidavit of such ack ce 


- Ye native: born; or, if naturalized, by the. certificate thereof. or affi- . see 
as eg davit: as to ame and place when issued; if.a cor poration; by certified = 


copy of the articles ther eof, and showing as sto residence: and citizen- 7 


Te ee ship of. its stockholders. ne Be cae 
(e). ae statement. of all planes by the applicait. af petinite ‘and ee ses 


2 eles: under: this act and pending. applications. thetefor, and inter- ae : 


7 ests directly. or indirectly held in:such permits and: leases. 


(da). Description of land for which the permit: is ‘desired; by: jal ee. 
aba disioak if surveyed, and by. metes and bounds, if unsurveyed, 


te San which latter. case, if deemed necessary, a survey. sufficient more... 


‘fully to identify. and segregate the land. may be required before the oS 


| permit ; 1s: granted ; “also. a statement whether the land 3 ds. vacant. geass “ i - 


3 unclaimed. 


Sea (e). Reasons why the land i is s believed to offer a favorable fiela for - ct 
bie ane prospecting. ta : a Me detieg 
(f) Pr oposed, mmolhiod © oh. condueeay: le lntater 2 anor oe 


a * geeaptiite of capital available for such operations, and the diligence oy hs 


a os with: which such explorations will be prosecuted. | 


-(g) Statement of the applicant’s experience in- ‘yperdtions of this | 


tie ee “hature, together with references 2 as to his character, reputation, and ae ioe 


ve business standing. a | a 
ee el Bonds Where : an application: saalddes eee deposits | in a 
~ lands theretofore entered or patented with reservation of. potassium. . 


. to the United States pursuant to the act of July 17, 1914 (88° Stat. 

“2 809),‘or where the lands constitute a portion of a. reclamation proj ject, 8, 

2g “the. applicant: ‘will be required prior to issuance of the permit to. pe 
cue furnish a bond with qualified corporate surety. in the sum of $1,000, ~~ 


— or: r such other amou ant as. 7 be fixed, conditioned against damage of 


| Owen Serial : ene oe igh 


car ne 
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to the. crops aad imprevemente of shia ae owner, ‘or * damage to ve 


. : the reclamation project ‘or water. supply. thereof. | 


A bond with qualified. eorporate surety in he sum. of $1, 000, ores 


a Ce eng other, amount as. may. ‘be, fixed,. -conditioned | against. failure ‘of. . a 
* the. permittee to. comply. with the provisions of paragraph. 5 of-the:. <s. 


bier « permit, may be required. ‘either. before or. after. the permit Is. issued, ae 
oe where. the conditions are. ‘such as to warrant. requiring. such ‘bond. 3 
"8, Form of permit. —The. form of permit, igsued: under this se will, Rae 


eee be i in substance as. follows: 
“Tae UNrean Saran oF ‘Aerts, 
. DeparrMenr or THE. InTERIOR; 


- “PoTasti “PROSPECTING. PERMIT . 


| ‘Know: all 1 men | by these presents, that’ “the: Secretary of fe ahterion sander Hp 
one and by. virtue of: the act’ of. Congress. entitled ‘ “An act: to promote the’ mining. of. 
- potash: on’ the’ public. domain,” ‘approved., ‘February ee “1927, has: granted. and ae 
does. hereby: grant. a permit: to. Behe Ob of. the exclusive- vight oe 
fora. period. of two. years: from. date hereof to prospect. the followinig-described 255 


lands: ane re et ela ee for chlorides, . sulphates,” carbonates, ‘bo- 
- rates,. silicates, or ‘nitrates: of: Dee but. for, no other " purpose,” upon the 


express coriditions’ ‘folloWing » 


As ‘To mark’ each. corner. ‘of. the ‘outer: poundaries ana pase: a [aoniee hereof..in 


eG conspicuous. ‘place. on ‘the. land. within. 90. days, and to. begin. prospecting for. _ 


7 said, minerals | “within. six. months. from’ date hereof, “and ‘diligently: oe . 
the exploratory” and -experimental: work daring. the. herlod: of the. permit, 
manner and extent. as ‘follows, to wit: oa oe Se SN ae Spee Sis cence spore en 


1.2, To: remove’ ‘from’ said’ premises: only” such: ‘material as: may. be. necessary - 


6. experimental. work and the. demonstration of the. existence of: such pgeosts 
a commercial quantities. = en 


3, To: afford. all facility for. inspection o of ee exploratory work on: , behalf of e - ae 
: the Secretary of the, Interior, and to report. ‘fully when required all matters. - ee 
pertaining . to the. character, ‘progress, and results of such exploratory. work, 8 

_./ and to that ‘end to keep and maintain such accounts, , logs, or other: records, as. eat waa 
: pte Secretary of. the Interior may ‘require. aoe eg ee 
<4, Not’ to assign-or transferthe permit. earthed: hereby \ without the’ “express ai oe 
: "consent in writing. of the. Secretary of the-Interior. - _ ee 
5. To. carry out; ‘at the expense of. the: ‘permittee, all ‘reasonable: ‘orders ae te ; 


ee the Secretary. of tlie Interior, or his authorized representatives’ (mining ‘super- so, | : 
oo - visors, UW 8. Geological Survey), issued in: ‘pursuance of the operating: regula- : : pe o 
tions; to carry on:all operations. hereunder: in accordance. with approved. meth- 


ods: and practice ‘and: in conformity ‘with the: -oper ating regulations to. ‘the: satis- 7 a A ; 


7 - faction. of said representatives; to take, all reasonable: precautions :to. prevent ae 
a ‘waste: of or damage to mineral deposits, injury. to life, health, or property, OP te oe 
- economic’ waste ; and to ‘repair. promptly, so far as possible,’ any: damage: poe cae 


_mineral ‘deposits or mineral-bearing formations resulting. from his: ‘operations. » 


“6. To furnish such bond or. bonds’ with: qualified corporate ‘surety, as the. See- oe 


| retary of of the. Interior. may at any:time require, conditioned against - ‘the > failure os i Cee 
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ee 2 oR the: eons to: coniply. with the provisions: of baer uit 5: hereof: cade en ; 2 
against damage to. the crops: and, improvements of any. surface owner entitled oe ¥ ee 
. to such bond, or damages to ) any. reclamation project: embracing, any of the lands = 2 ie | 


ae ; her ein. -described. 


: ‘ Pe Solut, Or several use’ such easements: or right of: ‘way: upon, .through, or in- the... ce 
oe lands. covered. hereby. as maybe necessary or appropriate. to the working of. the: oa 
same or of” other. lands. containing the. deposits described in. said act ;: and 


Expressly. reserving. ton ine’ Becretary of ‘the Interior thie right to peeinie ace 


on further reserving the right and authority. to cancel this instrument: for failure ae 


s co of the permittee to. exercise. due. ‘diligence: in. the execution’ ‘of the: > prospecting i oa 


work: in accordance. with ‘the terms hereof.” 


Valid existing rights. acquired prior hereto. on: ‘the lands: described herein will ee "a ee 


; os not. be ‘affected hereby. 


- such general regulations as he) may adopt, to lease, for the production. a 
of the potassium and other. mineral deposits contained. therein, public 
lands known to. contain potassium | in. commercial quantity. ae char-' 


| the, lessee to. renew, the lease: for successive. periods. of 10..years, upon We 
such: reasonable. terms. ‘and conditions as. may -be. prescribed, bythe | 
Secretary of the. Interior, ‘unless. otherwise, Provided. By, ae at the eee 


“Dated irs : - ae 


First Assistant Secretary of t the Interior. ne we 


POTASH LEASES. 


veeation 3 of the act : authorizes the aE: of the Taterior, ied ie 


acter and found i in.some or any of the forms. described i in said:act, 


leases to be: issued’ for periods, ot 20. years, with: preferential. right, i in 


“expiration ‘of any such period. | 


form. as. herein provided: may be filed. in the proper - district. land.» : 
office, addressed to the Commissioner of the. General. Land. Office, by8 Eh 
~~ eitizens of the United States, an, association ‘of such citizens, or-cor- 
: porations organized under the laws of any. State’ or. Territory ‘thereof, aa 
- the. qualifications, of the applicant i in. . this respect to. be. fully. covered eee 
‘by the application. _ Po 
~ 10. Area and: dooriptions So are a duoricad! ae a ‘tering. Ae oF 
2 the: act for an area not exceeding 2,560. acres, but. will. be. granted 
.. only for such: area as may be shown. to the satisfaction of the. Secre- er 
tary of the Interior to contain deposits of potassium. in ‘such, form a 
-. and quantities as to ‘constitute, a, commercial value, and will’ ‘bens 
~~ limited to lands. reasonably compact. in. ‘form. and described by legal ocr! 
weak subdivisions: of the public land surveys, if surveyed, or if-unsurveyed, 
py. the. approximate description, they will-bear when-surveyed; the == 
ce survey in the latter case to be. made. at the» expense. of the applicant. pac 
if the application for lease. ‘is otherwise found. satisfactory, , ‘the.-. "> o 
descriptions of. the land i in the lease. when. granted t to conform to Men _ 


9. Qualifications. of: applicants, elloadbne for ae ine Os 


. official SURVEY 
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ye Royalty ci rentals —Except Teases issued to permittees under ee 
ae of ‘discovery, as stated in paragraph 5 hereof, the rate of ~ 
royalty will be fixed » prior to the issuance of the lease, but j in no. case | eer 

can the royalty rate: be less than 2 per centum of ihe. quantity 5) a 
gross value of the: output. of the potassium compounds and other ... _ 
- related. products, except sodium, at the point of shipment to market. =~. 

| The rentals’ fixed by the act are. to be paid annually i in advance— 

ss 25 cents per, acre or. fraction of an acre for the first calendar year ae 


- or fraction. thereof, 50 cents per acre for the second, third, fourth, . 
and fifth years, respectively, and $1 per acre for each year. thereatter, a 


‘such rental for any year being credited against royalties accruing for te 


that year. : ; 3 
12. Leases for potassium. and somlinn: ince section 4 of the act, io 
7 potash leases may also provide for the development of sodium, mag- — 
- nesium, aluminum, or calcium. deposits, ‘associated with the potas- 

slum. deposits, on terms not inconsistent with the terms of the act of 


oe, February 25, 1920. “In cases of application for ‘leases under this pro-- os o 
vision of the act, the terms of the lease, including rate of royalty, =_* 
- rentals, and: production requirements, will a in. accord with the Ye 


Provisions, ‘of both acts. °°. . Sona 
18. Form and contents’ ‘of application ~ i pplcatiane for ‘Téases - 
smust be under oath and should be filed in the proper: district land 


a office, addressed to the. Commissioner of the General Land Office. ‘No | 7 
a “specific form of application i is: required, and no blanks will be fur | 
ty nished, but it. should cover in substance the following points: 7 


~ (a). ‘Applicant's name and address. oe 
~ (6) Proof of: citizenship of applicant, by affidavit of such fact; if = 


~~ native born; if: naturalized, by a certified | copy. of a° aabeate: 2 


thereof in. the form provided for use in public-land. matters, unless 


such copy is on file: If the applicant i is an association, each member - 


-, thereof must'show, his qualifications as above stated; if a corporation, | .: 


 . a certified copy of the articles of incorporation moust be filed, together. € / 


: | wath a showing as to the residence and citizenship of its tooknolders. fine 


-. (¢) A statement of all holdings by the applicant of permits and. = | 
~- Jeases under this’ act, ‘pending applications therefor, and interests aes 
we directly or indirectly held i in such permits and leases. — 


(d) Description’ of land for which the lease is desired, By iega 


co ’ dibdivisions if surveyed, ‘and by metes and bounds if unsurveyed, Ln 
which latter case the description should. be connected to some corner. 
of the public land surveys where practicable, or to some permanent i 


landmark. If the’land is “unsurveyed, the applicant, after he has 


. 7 | | been awarded the right to a lease, but before the issuance thereof, tee . 
- will be required to deposit with the district cadastral engineer of the ee 


coals se a of the: pine or district in which t the land i 1s s located - ; 
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the eetiaa aa cost a any a sutvey or the imnage any. balanes re- c 2 
“maining after the work. is completed . to be: returned. This survey. . 
will be.an extension of the public land surveys over the tract applied — 


- for, the leased. land to. be conformed i Jegal subdivisions of such 
. survey when ‘made. | | 


-.  (e) Evidence that. the laid. i is salable for its a eotieaum honteat oe 
- except SO. much thereof. as 1s necessary. for. the. extraction and. rede 


tion of the leased minerals, with a statement as: accurate: asmay be of | 
-. the character and extent and.mode of occurrence of ‘the ‘aac ae 
: — in the lands applied for. lea Sphens ti a 


iF ) Proposed method, so far as. determined, as fas ths: process a ~~ 


mining and reduction to be: adopted, the diligence. with. which.-such. . 


oe operations will be carried’ on, and. the: contemplated investment. ins. 


| reduction works and development, and the capital available therefor. of 


“(g): The application. shall be. accompanied: by: a. notice for’ publica- ie 


m ibn. in. duplicate, prepared for: the. eienahunes of ‘the. register, mm 
substantially the. Se form: 7 wah 
Siete. No. ee fee sPtis ee 
cP yee | Dap nice G: OF THE. INTERIOR, 4 

Unie ‘States “Lanp- OFFICE: ee as 
| 7 ae aa 10... J | 

—e Nortcn: OF APPLICATION FOR POTASH LEASE ie | 


Notice is. “hereby given that. in. pursuance “Ot the: act of. ‘Congress approved _ | 


_ “February q, 1927, ft ee Sac -----, whose. post-office address it eee Se 


‘hie Sees has made. application for. potash” lease’ ‘covering. | the ¢ following .e 


described. lands fae eer a as Ga ais ees Oe ns ieee ere eee ee ee ae eo aint oe eee oe a eee a : ; 3, : ef 
“Said. application’ will be’ submitted to the Commissioner of the General Land: Oe gi, haus 
Office. within 30 days” from ee, 19__,.and. any and. all. persons 


ear claiming adversely any of the described: lands are required to file. their claims: - 


i in this office on or. before said. date, ¢ otherwise their claims will, De. disregarded eee 


in the. granting of. said lease: , 
Other. applications for lease’ ‘of the deseribed lands: may be filea at. any time | 


prior to said: date, in which case-all. applications SQ: filed will be considered aan & Re 


is Bre eripes by section 15 of: the potash: fee AULONS: ee eee 
| Mee ahaa gemkes Is oes Sue a Foyt ea ee Repister.. | 
“The: ae will: fix iP time within. which ai-verse’ Or conticeae, | 


| claims and other potash lease applications’ may be: fled at not. hae os . . a 


_ than: 30 nor more than 40 days from first: publication. | os 
“14. Dis, position’ of applications —(a) The application will be eaen 


oe de current: serial number by the register, noted on: his. records, and the ia 


; notice for. publication will be signed by the register. 


i - After the receipt. of ‘such application, no applications, filings, or. 
| - selections for the lands embraced therein: will be permitted until $0. 
. directed, except appliestions, for leases under this act. a 


ca 2 , 


oe aoe bua i ie | “DECISIONS RELATING TO THE PUBLIC LANDS oe “Lol. oie 


(by ‘The + tiotice ‘shall: be: published: at ‘the. expense of! a appl: oe 


a _ cant, and. prot of Dubligation furnished d promptly at ee he expiration — 


| thereof. 


One copy: of he signed os wilh be deliverad 7 ae applicant cae. . 


oan : ne will cause the same to be published in a newspaper, to be desig- oo Q 


7 “nated by the register, of general circulation and best adapted to give 


the widest publicity i in the county where the. land is.situated. If. the: | 


land is in two or more counties, notice may. be: published in either. . 


_ Notice must: also be posted i in 1 the district land office during the period. = : 7 


- of publication. — 


(ce) At the expiration of the ee nea in se aatite: the evidéne = ay 


ee of publication and. posting | in said office should be promptly trans- 
mitted by the register to. the Commissioner _ of the General Land. | 
pits Office, with a. statement. of. the status of the land involved as to con- 
.. flicts, withdrawals, protests, and any other matters. that may be 


ata necessary. to > determine the availability oF the Tne or 1 deposits therein” . 
= tor lease.’ | ee 
= Lo Motida iy Coes tad Office On the’ receipt of the applica, oe 


‘fas tion. or applications: in the General Land Office. the same will be con- 


sidered; investigation mate, if deemed necessary, and ‘submitted to 


the Secretary of the Interior with appropriate recommendation and ; ee, 


a, ‘Sderation to ihe proposed effectual development of thie alleged Pe en 


deposits and the. amount. of capital to be invested. therein; the award oe 


| < of priority in case of conflicting applications. to be ‘déterauned by oe 
| the respective. proposed investments, date of productive. development ies 


on a proposed by. the several applicants, a any equities that-may exist.in 


os _ one or more of the applicants. resulting from umprovemen? or r develop- ce 


~ ment: under claims made under other laws. : a os 
“In the award of lease of any lands or ‘deposits heveundar the right 
~. is reserved to order a sale of the lease at ‘public. auction, to the bidder 


; % 7 offering the highest cash! bonus for lease thereof. on such. terms. aS. > | 
os may be prescribed. for. lease of the. lands, in which-case any. applica- me 
-. tion for lease theretofore filed will give the applicant no ppnority. or oe 


ote 7 = preference i in securing a lease of the lands. ss oo. 
16. Lease - BY : permittee —The. permittee has a. ea right _ 


/. “within the two years of his permit to lease any or all.of the land «| 
_... included in his permit, upon. showing to.the satisfaction of the Sec- = 
oo i tary” ‘of the Interior. that he has discovered a valuable deposit. of 
potash thereon and that such land is chiefly valuable. therefor, Any. os 
~~ lands not leased by. the. permittee. will be subject. to be leased wok ae. 


w 3 others under the. terms set éforth 3 in n these regulations. 
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21h Form 1 of lease ee sate, NES 
fei - ; ‘Sera N No. cecsnee & 24 2 7 oe . Deparment’ oF THE INTERIOR, 7 7 eo " 
| Bk Hoe in rie aa _Unrzep | States Lanp ‘OFFICE AT eres ee 
. ce . pi ie ea |e 
Deu Toa ae Ag wey ey aa eet pha ee ep et en 2 es 


POTASH. LEASE 


“Date. parties: ophis: Apgentire of ease” ‘entered: inte’ in’. ‘triplicate this ace oe 


2 ee day of ..--.._--, 19.., by. and’ bétween’ the United States of © 00+ 
-: America, acting in this behalf. by the’ ‘Secretary. of. the. Interior, party of ‘the oe : 
* first part,: hereinafter called the lessor, and) ERA at eae ee at eee ‘party. Of 


me the’ second part, hereinafter called the lessee, ‘under, pursuant, and Subject to the" Be, _ 
terms and provisions: of the act of Congress approved February va 1927 (44 Stat. - 


1057), :entitled “An. act. to. ‘promote the mining: of! potash on the’ ‘public ge Ses 


} main,” ie ‘hereinafter’ ‘teferred to” as” ‘the: act, which ‘is made a bart: hereof, easy i ee 


ie witnesseth : 


See. 1. “Purposes: —rhat the Jessor, in’ ‘consideration cok ‘the’: ‘rents. ‘aha ee - 


Sages to be paid, and the covenants. to be. observed | as. herein: set forth, ‘does | wee 


~ hereby. grant and. lease to the lessee. the exclusive: tight: and privilege to mine, ee 


7 , Yemove, and. dispose: of all the potassium: and’ associated minerals in, upon, or... ge ae 


: under the following-described tracts. po, containing aS eae 


| _ "acres, more or: less, together: with the right to. construct and maintain there- oe : 
.... 1pon all works, buildings, plants, waterways, or reservoirs , “necessary to ‘thes rif ee 


full enjoyment hereof, together also with the right to use any timber, stone,. fore go 


| . e other. materials on ‘said land in connection with the operations. to be conducted - one =e 
_. hereunder, for. a. period of. 20. years,, with preferential right. in the lessee to “99. 


renew the same for successive periods of 10 years ‘under such reasonable terms ea oe 


“and. conditions. as may be’ prescribed by the. Secretary of the Interior, unléss. -. 

S otherwise provided. ‘by law at the expiration. of “any. such period: Provided, Ee ct trate 
./. ‘That. this lease shall. extend only to. or include’ any right or interest in. “thes +, aoe 
ee lands, or -the minerals therein, reserved to the. United, States under: any entry: aie aie, 


-/ that may be. allowed, or patent that may. issue, or may have issued, with: a eae 
Con reservation of minerals to the United ‘States.’ 3 Nee ee oe 


_. SEc.. DM ‘In. consideration of the foregoing ‘the. ‘eases: hereby’ agrees: 


(a): Investment.—To invest in actual development or improvements upon the ee 


oe aes 


ae leased, or for the benefit thereof, the sum of _-__-.__ dollars, of which sum . oe 


not less: than one-third shall be’ SO. expended during the first year. ‘succeeding the * ye ae 


execution of this instrument and a: like’ sum each: ‘of: ‘the two: succeeding” years,» . - te 
| unless: sooner. expended ; and submit annually, at the expiration: of each year for: 


os “the: said, period, an’ itemized statement of the amount, and character of bee o re 
ia expenditure during each year. . cen 7 | aii 
Yo furnish: and maintain a. bond. in ‘the | sum. “of 5, 000, ‘conditioned upon “thes ae 


iP expentitire: ‘of the amount. specified in. (a) hereof and compliance. with nhs reine: 


: terms and. provisions of this. lease. ee 
A ), ‘Royalty, —To pay for. the output of pete shan nde rie other’ yelated a ag os 
products | a royalty. ‘of ae per. cent,. “and for the output of. sodium. com: 2. 


«pounds a-royalty of 1214 per cent, of the gross value thereof at the point of ~~ Pa 7 
are. shipment. to. market. Such. royalties. shall. be. paid monthly, the. royalties. for: - = 
~~ each month to. be paid. during’ the next: ‘succeeding month: to. the register of the 


es United States land. district in. which the land. is: ‘situated, or. if not: in “a: 2 land - : a a 
< - district, to’ the: Commissioner. of the General Land Office. on i . pee eee 
~..  (e) Rents:—To pay the register. of the district land office. on. an leases. ee ne 
' aually, in advance, beginning with the date of the execution of,the lease, the == 
| . following rentals : Twenty-five cents per acre. “for | the first calendar year. or oe ees 
ee fraction 1 thereof ; 50 cents per acre: > for the second, third, fourth, and fifth years. . aoe ce “ 


ee ae : DECISIONS RELATING: TO! THE | PUBLIC LANDS {Vol ae ae 


respectively, and 81 per acre for endl and ‘every calendar year . thereafter ‘Qaring “3 


(da). Taxes:-—To- pay when due ‘all taxes assessed: and levied ‘under. dhe laws 


othe continuance of. the lease, such ental for any year to be credited. pgeinst.. fe. 
| ee royalties as they accrue for that calendar year. oe ee 


| of the State upon the’ PaprOvenee, output of mines, or other ents, property, : 


ee or assets of the lessee. 


(6) Monty statements —To furnish monthly certified. ‘statements | in detail: ve 


; output. from, the leasehold as a. ‘basis. for determining | amount. ‘of royalties: 


ve: such. form: as may be. prescribed. ‘by the lessor. of the amount ‘and. value ‘of ee oe 
Ale at 


: books. and. accounts of the lessee shall be’ open at all, ‘times for. the. inspection - 


| by. any. duly authorized Officer” of the ‘department. - Falsification. of such ae are 


sth | ; ments: shall. be a basis. for action for the cancellation of the lease: - | 
(Ff). ‘Plats and. reports. —To furnish annually a plat. ‘in ‘the. manner and: form 


prescribed by the Secretary of the Interi ior showing: all prospecting: and develop- 


ment work. on the leased-lands, and other related information, with a report. — 


as to all. buildings, structures, or other works. placed in or upon said ‘leased. aa 
7 lands, as well as. Any. buildings, reduction. works, or. equipment, situated else- 7 


hes where and owned or, operated in conjunction with, Or as. a part. of, the opera- | 
oe. tions conducted hereunder, accompanied by a ‘report, in. detail, as, to the stock— 


i. holders, business transacted, assets and liabilities of . the lessee; together with : ee | 
a. statement of the amount of. ‘potash, and other minerals produced, and. secured. a Pigtius., 


by. operations her eunder, and. the cost of production thereof. 


(9g) Potassium im’ solution. —Where: the. minerals are taken from the earth in 


. solution, such extraction. shall not be within 500: feet of the boundary’ line of 


. leased. lands without. ‘permission from the Secretary of ‘the. Interior. [eee 


(Rh) Ditigence—Prevention Of | “waste—Health and . safety of workmen. _T6 
; develon. and. produce. in commercial’ ‘quantities, with. reasonable diligence, the 
** potassium and other. mineral. deposits . susceptible of such production” in the 

lands. covered hereby ;. to carry out; at. the expense. of the lessee, all reasonable 
7 orders of the Secretary of the. Interior, or his authorized representatives (min- 
ing. supervisors, U. S. Geological Survey), issued in ‘pursuance of. the operating 


regulations; to ‘carry on. ail mining , reducing, refining, and other operations ; 


in accordance with. approved methods and practice and in conformity with the. 


operating regulations | to the satisfaction of said representatives ; to ‘take’ all 
reasonable precaution to prevent. damage to mineral deposits, injury to’ life, 


health, or property, | or economic. waste; “to ‘observe all State laws relative ‘to a 


7 the health and. safety. of workmen. and. employees; and to provide access at all , 
times. to mining and. related productive. operations for examination and inspee- 


- tion by. authorized repr esentatives: of. the lessor. 


ae enc Forfeiture of. lease. —-To. deliver. up. to the lessor in "good order and con- 
ee dition: and subject to the. provisions of section § hereof on the termination or. 
this lease as. a result: of forfeiture thereof. pur suant to section 31 of the act of 
2 . February 25, 1920, the lands covered thereby, including all fixtures, ‘machinery, oe 
“as improvements, and appurtenances, together, with Scat personal property situate rs 


ee 


: ‘operation to. ie full extent and capacity of the leased premises. 


ie) Reserved deposits —tTo. comply with all statutory. Ie ait where : 


| S the surface. of the . lands embraced. herein has been disposed. of. under law vs 
_ Teser ving. to the. United States’ the mineral deposits, therein. re 


“(b)> Assignment. —Not to assign Or ‘sublet, without the consent of the » Secretary ; 


of the Interior, the premises covered hereby. 


Lee = (Mm) Hacess holdings —To observe faithfully. the provisions of ‘section Pre of 
“7+: the act’ of: February 25, 1920, as. amended by act of April 30, 1926, in ‘so far | 
ea as applicable heteto. : oe ae Ge es 


en. aye 
oA . feline aR 


RZ 


“DECISIONS: RELATING: TO: THE. PUBLIC. LANDS. Pag 93. fe ee 


ee ny ‘Minimum ‘production. ~ Beginning with ie: fourth. full. calendar year. of -_ ai 
eb ee ‘the ledsé, except when operations: are interrupted by: strikes, the: elements, ‘or 
eh “easualties: not. ‘attributable to the lessee, to - produce each year. potassium. or 


a. 2 "associated mi minerals from the premises covered hereby, to. the. ‘gTOss: value. of. not _ es : 7 : : 
nt OS, EMAIL 5 Se . dollars: at: ‘the point of shipment,: or to. pay. “royalty. on. said tee 


ae arose value’ if the: value of actual: able tages be Jess. 


' SHd.: 38; The: lessor - expressly: reserves: 


(ay Easeniénts and rights of. way. —The- right. to permit for: joint’ or “ several . oe 


7 ok such easements or.rights of way upon, through, or’ in ‘the ‘lands hereby. a Ag 


~~. leased; occupied; or used as. ‘may: ‘be: necessary- or. appropriate : to the. sworking © 


Ee of the same, or of other lands containing thé: deposits described. in this act; 
a anid. the. treatment and: shipmeént of: the: products: thereof, by. or under authority - 


of the Government, its lessees. or permittees, and for. other: public: purposes. | aoe 
(b) Disposition -of surface-—The right to dispose of the.surface of the land ee eee 


ark embraced herein under. existing law, or laws hereafter. enacted, in-so-far as said ae 


nae “surface: ‘is. not necessary: eLOr, use of. the: lessee in. extracting and. removing: the 7 


7 “deposits: therein. : 


s (ey: Mohpotip. ond: fair prices. gPull: power aud authority: ie ‘carry. "one cand a 
“enforce. all the provisions of section 30: of said act of: ‘February :25, 1920,'to insure — | 


: ‘the sale of the production. of. said. leased. lands to the. United. States: and,to the ~ Nie 


“-publi¢. at reasonable prices; to 2 arene monopolys and to.  Sategaan the public. F 


welfare: a ee 
“SEe. A “aumrenier=< ind, termination: of. lease. —The lessee may, : on: :-ebisent of 


the Secretary of the. Interior first had and: obtained, surrender. and. terminate 


this’ lease at any time after the first four years of the. term: herein. provided — 
: for,’ “by: giving Six. months’. notice in writing to the lessor;: and upon: ‘payment 
of all rents, royalties, and other debts. due and ‘payable. to. the. lessor, and upon 
is payment. of. all “wages. Or. money due and payable TO. the workmen employed 
: ~ by: the ‘Lessee; vand ‘upon a satisfactory showing to the Secretary of the Interior 
that: the. public. interest will. not. be impaired ; but in. no case: -shall- such termi- 
‘nation? be effective until the. lessee’ shall have made provision for. the preserva- 
re tion: ‘of: ‘any taines. or productive works or permanent impr ovements on 1 the oe 
covered. by such | relinquishment, . eine Ea 
Sue. 5. Purchase of materials, ete, on termination. ‘6p. tease. that: on. ihe re 
termination of this lease, by surrender or. -forfeiture, the. lessor, his. agent, Be 
‘licensee, or. lessee, shall. have the. exclusive. right, at. the: lessor’ S. election, ‘to * 


_purchase.at. any- time within six. ‘months, at the: appraised value thereof, any -..% 


or all buildings, machinery, ’ “equipment and tools, whether “fixtures. or pers) 


ats sonalty, placed by ‘the lessee: in. or: on. the: land: leased | hereunder, save: and, vi 


“.  -exeept equipment such as underground ' timbering,. supports, shaft linings, and: 
- well, casings, : necessary. for the. ‘preservation of. the mine or other. devolpment a <r 
. works, ‘which. shall be and. remain’ a part. of. the Tealty., without . further con- cent; 

-2. sideration or compensation; that. the purchase price to. be paid for said build- ~~ 

ings, machinery, equipment, and tools to be purchased as aforesaid shall be. 

oo. fixed | ‘by ‘appraisal of three | ‘disinterested and | competent’ ‘persons | (one: to “be re cnet a 
eect designated. by: each: party thereto: and the. third: ‘by: ‘the two. so- designated), the. 3 7 : 

.» valuation of the three or a majority of them.to be. conclusive ; that. pending puke Ua 


-_ -such: election to purchase: within. said period of, ‘six months none: of. said puild- 
a dings, or other property, shail be: removed from: their. normal: position; that at 


Le : any time ‘within a. period of 90. days. ‘after election by the. lessor ‘not to. pur-. - 
, chase or after expiration | ‘of: said period of’six ‘months ‘without: election: by ‘the 
lessor, the: lessee: shall. liave ‘the privilege - of. removing ‘from - the we emises. sai a au 


es “buildings and other. property: except, said underground. equipment and’ structur es. : a De 
- - as. aforesaid, 6 : cs es 
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Sno. 6. Fudictai ‘proceedings’ in’ couse. of: “dopant. —It the lessee, ‘shall’ fail Vite: se * 
. éoinbly with the provisions of ‘the* act, or: ‘make default. in the- performance, Ol ase 


observance of any ‘of: the’ ‘terms;: covenants, » and: ‘stipulations. hereof;:.or of 

on the | general regulations: promulgated: and: in: force: at; date’ hereof, : and. such a cen 
-. default. shall: continue for..90 days after: service of written. notice thereof i 
: by: the lessor, then. ‘the: Jessor may. institute. appropriate: proceedings. in a court’) 
oo Or. competent. jurisdicition for the, forfeiture and. cancellation . of. this. lease: as : 


— “provided in section 81.0f the. act of: February 25, 1920. A waiver of any par- .. ~ 


aes ticular cause of forfeiture’ ‘shall’ not prevent: ‘the.’ cancellation. and, forfeiture" . 


eof this lease ‘for any: other cause’ of forfeiture, . or for the. same cause. occurring. | . re 
: ate any nae Cr ae ae a , | ee 
SEC: Heirs’ ondi successors: in enseh eat: tite is - forther eeteed that ‘esicli’ aE 


x ee hereunder: shall: extend to. and: be ‘binding - upon, and every benefit. 7 


° hereof shall inure to, the heirs, -ekecutorsy administrators, ae or. fevers ot ee 


vot the ‘respective’ ‘parties: hereto. | 


SEO. 8. Unlawful: interest It is: “also furttier’ aera that! no - Motober - of. es = 


: 6 Or Delegate to. Congress, or: Resident Commissioner, . after’ ‘his: election’ or. ap 
a pointment,. or either. ‘before. or: ‘after: he: has qualified, ‘and. during his: continu 
 .dzice:in ‘office, and: ‘that: no. officer, agent,’ or: employee. ‘of the. Department of the 2-5 % 2. 


Juterior, ‘shall be admitted to: any. share: or ‘Dart. of. this: lease, or ‘derive. any °° eee 


cree ‘benefit. that. may. arise therefrom,’ and | ‘the: ‘provisions: of section ‘8741. of: the. ey 


Revised Statutes of ‘the United. States, and sections 114, 115, and: 116. of-the 9°. 


= - Codification of the: Penal Laws. of the, United States, approved. March. 4, 1909 fag 


ee =: SBE Stat. 1109), relating to. coutracts, enter | into and form. a : Dart. of, this lease oo c 
- at 80. far: as: “the: same: ‘may be. applicable. io Cer eer Or me ye 


“Tn: witness’ whereoi— Pr as. 2G = iin Sy eae: 
BR TT a “Tae Unrrun. Sram or AMERICA, 


ee ey By ee ee eae ae 
By Ba ea ek er ae ed ines Secretary of the Tiiterior, eee ce ee 
ih Uns a ee EERE Lessee. ee 
te ho Ge ee | Lessee. ore. 
Witnesses i ea LCP ae a ORO meh 


eer 4 ee ee ee re cere ee ee ere re ee re ee ee ee 


ae Seek a 8 “hee 8b ahibrcs OES iat otc Ee 1 hn 8 SS Gee yg SECRETS oe Ras aie 
nn hte tender elatenteemehetel ee oe ee re es ee ee enn oo oe Oe 


ate ‘Ofierations —Prospecting and’ mining operations ae perniits Sn 


- a . ori leases will be governedby operating regulations, . approved by see 
oie the’ Secretary. of the Interior.. Administration of the operating. reg-. 5 oe 


~- dations and supervision of. operations: on permits and leases “will: De a 
: under the’ direction. of the ‘Geological Survey. Before beginning op- Pa | 


~ erations. permittees and lessees. should consult. with the mining super-~ ie 
. es VISOR of the Geological ‘Survey for the- area, in which operations. are oe 
~ to. be conducted and obtain: from. bim a. COPY: Of. the operating regu Ea oe 


Bae lations. Makes) oe 
ee ae ‘Limitation On i Roldénige. ~The: act provides that: the: general he ee 
a 4 pr ovisions of the act of F ebruary 95, 1920, shall be applicable. “The ©. o 
/ Secretary. of the Interior is given, authority to prescribe necessary and .2 0722 


were (pr oper rules and. regulations, and. m.view of the limitations fixed by: : : — 
ae “section: a of the latter act on holdings: of p permite and leases of Ethe . 


ie ron ; 
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ae wichdlec neal chen no person, association, or 2 cor soporte 
ew be- eranted,: either. diréctly. or: indirectly, or by: approy: al: of.ag- 9 ee Ss 
_ signments, permits: or/and leases for. more than 2, 560. acres or which. 7 Ge 
will when added to the area already held. exceed. in the aggregate a 
by B60. acres.in the: samé: potassium | prospecting or leasing field, ORR ae 
oh cept 3 in’ cases. where, because of the character of the deposits, the ‘cap- a 
 siital. necessary. for their proper. development, or other ‘conditions, a 
_. larger area is found necessary for economic mining operations and. 


ae to secure the best: developinent: thereof, but. in. such cases: the total oe 
~~ shall not exceed 7,680 acres. oo 
| 20 Repealing and saving nase By econ 6 oF the. act, ‘the a. cs 


oof October 2, 1917 (40. Stat. 297), is. repealed, with provision. ‘that! 


the repeal shall not affect. ‘pending applications for permits or. leases ae 


oe filed prior to Ja anuary 1, 1926, or valid. claims existing at the passage o 


ot the act and theréafter. ‘maintained - in compliance “with the Taw : 
| “under which initiated,. which claims. may: be: ‘per fected. under’ auch gs 


: (Nr, including, discovery. 





Under: these. provisions | “yoplications “foe: See or ieee filed eS 
prior. to Je anuary 1, 1926, will be: considered: under the, act. of October a 
_ 191%, and if allowallé: permits or leases will: ‘be: issued: under’ said or a 
2 act unless an applicant’ request. permit or: lease’ ‘under the later: acte: ; bp es 
Pending applications filed under. the act of October 2, 1917, subse. de 


: leases provided. ihe ‘applicants file. supplemental, ‘applications agree- . 
. ing ‘to. accept permits | or: ‘leases ‘under the law: now -in force - and. © 


~ pay the: filing. fees spiestribed! for.  Sbpliontions: ted: under. these ee 


‘regulations. . : | : 
~ As to: potash. mining ‘aims, ae those. claims, may Die ‘patented 


| sahich ‘were: initiated. prior. to. and. were. valid. existing. claims on. ee 


a October 2s 1917, and lave. since been duly: tmmaintained as such. 


OL. Fees ond comméssions—(a). For ‘receiving ‘and. acting aed. eee 


a ~ each application for. prospecting permit. or lease. “filed 3 in the district eee 


“land office in accordance with. these. regulations there shall be paid - a 
by: the applicant: afee of. $2. for every. 160 acres or fraction-thereof - 


- - in the’ application, such’ fee in no case ‘to. be less than: $10, the same a ae; . 
oe sto be considered as earned when paid and to be credited to the ae oe rae 


a. pensation of the. register. within the limitations provided by law. e Pe 
ae (8). Registers shall be. entitled. toa commission of.1- “per cent. of i ee 


ar moneys. received. in- each. register’s: office. . Such commis sion will’ a a i | 
> -not- be. ‘collected’ from’: the applicant. or. “lessee, in addition. to ‘the ee 
_ Moneys otherwise: provided to: bé paid. : oe hae Getta 


eee vee ete 


Tt should be understood that the commissions Teas prévidad: for wags : 
will not. affect the. © disposition of. the Proceeds sping: from oper ae : RS 


fe Oe es, a - DECISIONS ‘RELATING TO THE | PUBLIC. LANDS | _ ‘Lvol. “ 


| © ong andes ey at as: provided i in section 35. of: thet act’ ot Meese : 


- tsa maximum compensation of stich officers. 


95, 1920; also that such: commissions will be credited on compensa- 


rr “ tion. of registers only’ to the extent of: the limitation prov by ee ; a 


Wis M a. 


a ommissioner, eo koe 


| Approved = Gee 
“Aoting Seortary of the Interior. 7 ayes ae 


“[Punrie—No. To —t4 Sear. 1057 7 
7 “AN Ace To promote the mining of potash on ‘the public domain : | 


nes 4b snieied by: ‘the. Senate and. House. of. Representatives of the alte: | 


“?. States Of America: an. Congr ess assembled, That: the. Secretary. of the Interior 7 


| is hereby authorized, under such ‘rules and regulations. as he “may prescribe, 
to grant to any. qualified. applicant: a. prospecting: permit: which ° ‘shall. give.” 


E ; ie the: exclusive right‘ to. prospect: for chlorides, sulphates; carbonates, «borates, 
7 * silicates, or: nitrates: of. ‘potassium. in. lands: bélonging to the United States for: 
a. period. of. not exceeding: two: “years: Provided; ‘That. the area. to. be included | 


fi in such. a. permit. shall not. exceed. two thousand five, hundred and. sixty. acres of 
jand— in - reasonably. compact | form :, “Provided. further, That. the prospecting 
at provisions of this act shall not apply to: lands’ and deposits in or adjacent to 
~ Searles Lake, California, which lands may: be ‘leased. by the’ ‘secretary, ‘of the | 
Interior under the: terms and provisions: of: this: act. wae ae A 
Sxo;-2. That upon showing. to the. satisfaction: of the Secretary of. the Interior. , 
that: valuable deposits. of. one of. the. substances ‘enumerated. in this. act has been - 
discovered by. the permittee within the area covered ‘by. his permit, and that 
such land is. chiefly valuable ther efor, the permittee shall be. entitled. to a lease 
for any or ‘all of the land: ‘embraced in the prospecting permit, ata royalty of 
not. less: than. oe per centum. ‘of: the. quantity, or gross value of. the output . of: 
potassium - compounds: and: other: related. products, except. sodium. at. the point: 


; ~ of shipment-to market, ssuch lease, to be taken in compact. form by legal. sub-. 


7 divisions of the public-land. surveys, or sia the land be not. surveyed, by survey - 


| executed. at the cost of the pebmithes in accordance: with teg sgulations # prescribed oi) - 


. by. the’ Secretary of the’ Interi ior. 
“Se: 3. That. jands: ‘known, to contain ‘yaluabie’ deposits: enimmerated in a this. 


. Act: ‘and: not: covered by permits. or: leases. shall: ‘be: held. subject. to: lease by the. 


Secretary: of. the Interior. through advertisement, competitive bidding, or such wo 


ee other. methods: as he. may. by. general regulations, adopt, and in. such areas as. te 


; he shall fix,. not. exceeding” two thousand five hundred and ‘sixty acres; all 


a Teagses to be. ‘conditioned ‘aponi ‘the payment by the lessee of such royalty as. may aA 


5 be fixed’ in ‘the ‘lease, not: ‘less: than 2 per centum ‘of: thé quantity or: : STOSS value... 


‘of ‘the’ output - of. potassium’ compounds ‘and . other: ‘related. products, . . except a 


i sodium, at the point of shipment to. market, and. the. ‘payment. in. advance. of. a a 


rental. of 25 cents. per, acre. for the. first’ calendar year or. fraction thereof ; 50 sey) 
cents. per, acre for. the second, third, fourth, and fifth. years, respectively ; And: 


rental for any year. peine eredited against covaitien. accruing ‘for’ that year. 


‘Leases under this act shall be for a period of twenty years, with preferential aoe a 


es fal) "DECISIONS ‘RELATING: 0: THE. ‘PUBLIC LANDS” ee ey 





4 - “nights in ini: seb: lessee ‘to; renew. for: successive: eae of ‘ten. years upon’ ‘such. ee 
ee -measonable: terms. and. conditions. as’ may, be: prescribed: by. the, Secretary of. thes) oa 
-) Interior; unless: otherwise: :provided by law.at the. expiration: of. such’ periods. | 


7 oon the: discretion. of :the: ‘Secretary of: the Interior ‘the. area: involved, in any. lease a 


ae 


: resulting: from a:prospecting- permit may .be exempt.from any rental in. eXCeSS ee ee 
=: of: 25: cents per acre for. twenty: years; succeeding its” issue,. and the. production oe aes 
ou UL of potassium. compounds. under ‘such. a lease- may, be. exempt. from any: ; moray, er Se 
in: excess of the, minimum, prescribed, in. this. act. for, tthe. Same period. , pe ce ms 

ot Sod That: prospecting. permits, or: ‘leases. may. be. issued under the, provisions ce eee 
dot: this. act: “deposits » of potassium: ‘in public lands, ; also containing. deposits. of wee wee 
eda or: other: minerals, on: conditions -that, such, other; deposits: -be. reserved | to'the we as 
| - United ‘States, for ta ‘under. appropriate, laws: _Provided,.. ‘That. it the = ee 


ee er 


ches, sium ines may inélude covenants. providing for: ine ‘development by, the. lessee | ae 
nee “OF chlorides, © sulphates, carbonates, borates; silicates, . or: nitrates | of sodium, Paes sees 
“magnesium, : ‘aluminum, ‘or. calcium, associated. -with .the. ~potassium deposits ae nee 
woe «leased, on. terms: and conditions. not. inconsistent. swith. the sodium: ‘provision ‘of oe 
oa the act: of" Hetruary” 25, 1920" lorie Beet Statutes at Large; page cola Pree ny chee 


rer) 


Me eee position under. ie generals mining laws. are. ayaa in: "fisgure ‘veins on, “any. x of CV as 
the lands subject to permit or-lease under.this' act,: the. valuable minerals. S00 
found shall continue’ subject: ‘to: disposition. under the, said general, mining, Jaws one ee 
"notwithstanding. the presence . of potash. therein. : ae ee 
“2 Spa 8: That the general provisions of. sections ‘1, and 26 to. 38, “inclusive, ‘of of ee 
the act of February 25,°1920, entitled “An.act:to promote the mining of coal, 
phosphate, oil, of], shale, gas,, and: sodium. on. the public. domain,’ ue (are. made. appli- ee ee 
—  .. eable-to permits and.leases: under this.act, the-first.and, thirty;seventh, sections sn 
Pane thereof. being: amended: to. include ‘deposits; of potassium. . ee © a to 
«See. 6. That the -act’of .October..2,.1917-;(Fortieth ; Statutes, at ‘Lange, ‘page ee 
. 997 ), entitled. “An: act.,to; authorize, exploration for ,and, disposition .ofpotas- = 
os -« sium,”, is: “hereby: repealed, -but-this. repeal. shall not: affect. pending applications Te ee 
oe “for: permits . or, leases filed: prior. to, January , A, 1926): or. valid. claims, existent. ate Rata 
| aie? » date: of the. -passage. of: this, act. -and. thereafter. maintained in, -compliance . swith ne = i 
_ + .the laws, under. which initiated, which claims. may: be: spenfegted: under. such: ‘laws, re. 
rae including discovery. ia ye SG eee as Oe rea 3 * ee 


_ Approved: ebraary Bn 19m. 


one oe ee mbes 9, Gee a ve CES GET hag Be es OEE NRE MME eee eee She” Maher ape: fs 





_ (Puscro—No. dae, ‘Sear. em. 


“ANA acr To ° promote the j mining of coal, phosphate, oil, oil shale, gas, ‘and sodium ¢ on, nthe a - ae 
2 aa ae = paneer domain ee ae ee ay a en ee 


Be it enicted we the: Senate and House > of ‘Representatives: “OF thie’ evUnited eas 
States of “America: in: Congress’ assembled, "That: ‘deposits: of coal; phosphate,. cea) 
ot - sodium, oil; oil shale} ‘or. ‘gas, and: lands: containing. such deposits’ owned : by: the. Re 
; United States, ‘including those in’ ‘national’ ‘forests, but: excluding’ lands acquired | ee 
_ under ‘the ‘act. Iaiown as ‘the Appalachian ‘forest act, ‘approved’ March: ae es 
_ (Thitty-sixth : ‘Statues,’ page: 961), and® those’ in- national parks,’ “and: ‘in: lands Bs poe ; 
. withdrawn or‘reserved ‘for military or’ naval: uses ‘or ‘purposes;: “except: a8 or 
= “hereinafter: provided; ‘shall’ be subject’ to. disposition - ‘in the: ‘form’ and manner ear 
ere a, Sie “provided: by this: aét to. ‘citizens: ‘of the':United States, or to: any ‘association of eds 
is = persons, or to any. gormotation: ‘organized * ‘ander’ Ae ‘laws of ‘the: United | oo 


| 8152227 —vor. st 











OR " DECISIONS REUATING, ‘TO THE PUBLIC LANDS | ‘Bol. 





be ase a nk oak Aye : 





— Meta or ot any State’ or - petnitory: threo, aaa” im: tne case: of. éoal,. “atl acs - 
i shale,” or’ gas, ‘to: ‘municipalities: “Provided, That the. United. ‘States reserves: the. 3" 
. - pight to“extract "helium: from all gas produced from. lands’ permitted,. leased, - ge 
a SkOR: otherwise granted ‘under the. provisions of: this’ act; Pander such ules and 
ee regulations ‘ as shall ‘be prescribed’ by: the Secretary ' ‘of the Interior: Provided. 
Pesta “further, That in the extraction of helium | from: gas ‘produced: from such’ lands ~ - “3 
> -it'shall'be so’ extracted’ ‘ag to case no substantial delay:in the delivery of gas .~ 
produced’ from the ‘well to the purchaser: thereof; And: provided further, That ©... 

a “citizens: of. another. ‘country the laws, ‘customs, or regulations’ of which: deny: < 

Pe Similar or like. privileges: to ‘citizens’ or corporations - of this. country. shall: not, ~ | Pe 

-. 8 py stock’ ownership, stock holding, or stock control: own: any. interest in. vany ee: 
oe lease acquired ‘under ‘the provisions: Of: this: acts: ee eae ae 
“oe (Sections 2 to 25, tnelusive, relate to coal, oil, and gas, ol | shale, phosphate, oe 
oo sodium.) oie Oe) eee ea Ue ga ee 


a GHNERAL EROVISIONS APPLICABLE “TO: COAL, ‘PHOSPHATE, ‘SODIUM, OIL, Orb: SHALE eee 
. eo | “GAS, AND POrASH LEASES | “ 2 ee + DE aR Gs ee 


ib 26, ‘That. ne ‘Secrétary: of ‘the Interior. shall. regerve and: may excercise ee _ | 


life: of. such. leases. or permits’ in’ “any. one. ‘State’. exceeding in ag geregate acreage 


no two ttiousand five hundred and: ‘Sixty’ ‘acres’ ‘for’ ‘each of said’ minerals ; no” ‘per-- 
F gon}. association,: ‘or’ corporation: shall ‘take or hold at’ one: ‘time ‘oll: or ‘gas: leases. | 
he) permits. exceeding: in’ ‘the: aggregate. ‘seven thousand’ six hundred’ ‘and eighty >. 
oe acres . ‘granted’ ‘hereunder in: any» one. State, and’ not’ ‘more than: two: thousand ’ 
“° five: hundred: and sixty ‘acres. within, ‘the: geologic. Structure-of the ‘same’ pro- 
aa ‘ducing ‘Oi: or ‘gas ‘field; “and” TO: person, ‘association; Or. corporation: shall ‘take : ey 
or hold .at one time any: intevest or interests as a membér ofan’ asso¢iation 


ae authority: to cancel. any: ‘prospecting: permit. “upon. ‘failure: ‘by ‘the ‘permittee ere 
‘to exercise due diligence*in the prosecution: of the prospecting work in-aceord--  ~ 
-- anee with the’ terms and: conditions stated in the permit,and-shall-insert in» 
aes : every. such permit issued under: "the ‘Brovisions: of: "this act t appropriate provisions: 
wad for its. ‘cancellation’ by’ hin!" i 
) See. 27 (as amendéd | ‘by. act” ‘approved: Apitl: 30, 1926, Forty-fourth statutes, 
a “page 8135; “That. no person, | association, or’. corporation, except as. herein’ ‘pro-. 
| “vided, shall: take’ or ‘hold: ‘coal, phosphate, ‘or sodium leases: or: permits. during the- 


or. associations or.as a stockholder Of. a “corporation: or. corporations: holding...” oe 


~<a lease .or, leases, permit or. ‘permits, ‘under the provisions hereof, which, tO. ee 
gether. with the: area embraced. in. any direct, holding of a ‘lease or Jeases, permit Bee 

ee or permits, under this” ‘act, ob which,’ “together with’ any other interest or ine 
ees terests. as a smember | of an ‘association. or. associations . Or, as. a stockholder. — oo 
oe “or. a ‘corporation: or. corporations holding - oe Tease or leases, "Gatint Or: ‘permits, o 
ee under: the provisions hereof for any kind. of: moineral. leases hereunder, exceeds aoe 
°. inthe. aggregate:an amount: equivalent. to. the. maximuin. numberof acres of =. 
the, respective. kinds of, minerals: ‘allowed. to. any, one, lessee, “or: ‘permittee sunder. 
"this. act. Any. ‘interests. -held. in. ‘violation. of this act. “shall. be forfeited. to. the) 


_ United. States. by: appropriate. proceedings. instituted py the. Attorney’ General Stes, 


a that purpose. in. the’ United. States. district. court for, the district ‘in: ‘which ne 


a interest: forbidden. in “this: act ‘which, miay. be: peaulred. by. ‘descent, ‘will; idee . 
we ee ment, OF, decree, may. be. held. for: two: years: and. not longer: after its. acquisition : oes ok 
ae i Provided, ‘That. nothing . herein contained: shall. be construed. to: limit, sections ° oe 
18, 8a, 19, and. 22 or, to. prevent any number: of, lessees under the provisions 
ne of | this act: from combining: their. several interests ‘$0. ) far. as may, be. ee: 2 a 








| Hs Me RE “DECISIONS: RELATING: TO ‘THE: ‘PUBLIC: LANDS” es OF 





- “for: thé. purposes: coe. “epnsbeuidting “and: carrying. On. the: puatsiese of. a 1 refinery, . oe 





| 7 OF. of establishing: and-constructing.asa‘ common: carrier: a pipe line or.lines et oe 
Coes -of: railroads: to. be: ‘operated and: ‘used by them. jointly; inthe transportation: of | es Eee 
. oil from their: several: wells; or: from. the: wells. of: ‘other: lessees under. this. act, ore ea ae 





+ oo onthe: transpor tation of. coal: or to’ increase the:acreage,which may be. acquired: 0 2 
-.. -or-held under. section: It of this ‘act: ‘Provided: further, That: any combination, = 
La for, ‘such: purpose or’ purposes: ‘shall be subject; to the approval: of the: Secretary. of. aoe, 8 ) 
8 he Interior on. application: to him ‘for permission: ‘to form the-same: And pro- 9. 0 
Ve vided further, ‘That-it. any: of. the. lands: or. deposits: ‘leased. under the: provisions ea, 
oof. this’ act- shall) .be- subleased,: trusteed,, “possessed, : or: controlled by any. ee 
ae ‘device ‘permanently, temporarily," directly, ‘indirectly, tacitly, | onein ) any oe) 
coe ‘manner’ whatsoever; : 80° that. “they: form’.a. part. of “orare--in, any. wise. _con- ees 





=e ‘trolled’ by: “any: combination. in the. form: of. an ‘unlawful trust, with: consent. of oe : 


lessee, or form the subject of. any. contract..or: conspiracy. “in. restraint : OE he ae 
trade: in. the. mining or: selling: of coal, phosphate, oil, oil: shale, gas, or sodium one ; 
hee ‘entered into. by. the: lessee, ° or any agreement: or ‘understanding, written, verbal, 3. 
OS OR ‘otherwise, to which. such: lessee’ shall “bea: party, of which: his: or ‘its. oub ea 
oe put: is. to“bé, or: “become. ‘the. ‘subject; : to: control: ‘the: price. or: prices. ‘thereof 5% 


ae ‘Or. of* any. holding” of: such: lands: by. any.: individual, partnership, association, . 





~ corporation, .or ‘control, in-excess: cof the ‘amounts: of:.lands,-provided | ‘ini, this ee . ee 


: 7 ‘act, the’ lease‘ thereof’ shall be forfeited by. appropriate’ court: proceedings. - 


oS: Sao. 28., ‘Phat rights of: way: through: the’ public’ lands;. including: the. forest a . ae 
ae ‘Yeserves; “of: the. United: ‘States: are. hereby granted: for ‘pipe-line’ purposes - -for es foe . 
othe: transportation: Of. ‘oil or: natural: gas. to: any: applicant: possessing: the: ‘qualifi-. meh 


oe a ‘cations. provided: in: section: 1: of this: act; to the. extent: “of the: ground: occupied. : 


| ; ‘by. ‘the, said. pipe: ‘line. and’ twenty-five feet. on each: side: of: the same-under: such- = & | 


“4 i oe regulations: 8. “to: survey,’ location,. application, and. use as: may: be: ‘prescribed wok 
Ce by” the- ‘Secretary. of ‘the’ Interior: and upon the: express. condition: that. such. 
Pea: ‘pipe. ‘lines: shall: De constructed, operated; : and maintained. as common: ‘earriers:: 


‘Provided; That the Government ‘shall’ in‘¢xpress' terms: reserve and shall. pro- |. 

- “vide! in- every: lease. of. oil lands: chereunder -that the: lessée,” ‘assignee,or bene. 9) 
oe ficiary; if owner, or: ‘operator. ‘or. owner, of a ‘controlling ‘interest: in: any. ‘pipe... emacs 
pees line’ or. ‘Of. any: ‘compariy- operating ‘the. same. which ‘may ‘be: operated. accessible oS es ae. 
toe the oil’ derived. from. lands ‘under such: ‘lease, ‘shall: at: reasonable rates: and ae See 
- without ‘discritiination “accept ‘and’ convey’ the oil sof ‘the:\Goveriment or. Or 
es any: ‘Citizen. or’ company! not* the. owner: ‘Of: ‘any’: “pipe line: operating” ae lease’ Or: as 
‘Purchasing’ ade or * oil under: ‘the: ‘prévistons | ‘of: this act? Provided: furthers That Cae 


wer ‘tion’ of oil. or hal tual, gas except under: “aiid Bubject: to’ tha: ‘provisions, “otbinita om oh 
argh tions, and. conditions, of this. section. Failure. to comply with: the: “provisions ee Ee 


a thal be, prbanid for forfeiture: of the ‘grant’ by: the: United’ States: district, court 0 


ae for ‘the’ district: ‘in’ “which: the, » Property; « or: ‘some: ‘part t thereof," is’ ‘located in an a3 ree | 


Te 






SEC. 29:. That aay:  pertiig Tease ‘seeupiation: or use 5 permitted 1 sand: this eee ee ee 


ee a ‘shall: reserve to the,Secretary. of the: Interior ‘the: right ‘to: permit» upon’ such * 
er terms ‘as heé: may ‘determine ‘to be: just,. for joint: ‘or: Several: use; ‘such: easements. means 
eo Or Tights of: way, ‘including easenients ‘in: tunnels: upon, ‘through, of in’thelands 9... 
ae . leased, occupied, Or: used. as may. ‘be necessary. or" ‘appropriate to the working: Of “age 
oo oo penpals or: of other: lands ‘contaeintng the” “aebosttan described ' ‘int ‘this: act; ee 





ae Ped 


ci ene: 'Governtnent: its ‘Jessees/‘or permittees, and: ‘for ‘Other : Septic! ‘purposes? -Pro- ere 


ae - vided, That said d Secretary, in his ae en, in making, any ‘léasé nhder this aict, bo 

















eae 100 an : “DECISIONS RELATING” TO THE ‘PUBLIC. LANDS” “ol. ee 


hie “may reserve to. ‘the’ United States the right to 1ease,- eeiL: or otherwise. ae as a 


of the’ surface. of: the lands embraced ‘within ‘such. lease: under existing law.or — ee 


ed Jaws hereafter enacted; in'so ‘far as said surface is not necessary for: use-of, the aie 
 JesSee ‘in ‘extracting and’ ‘removing the deposits. therein: Provided: further, ‘That OA aS 


cg ‘if stich. reservation is made:it shall be SO determined: before the offering: ‘of. such 7 one 


_ lease: And: provided further, That’ the said Secretary, during the-life of the oe 


a rae : Tease, is authorized to 3 issue: such: h: permits for: easements: ‘herein poace to. be e 
| Sic 30: That no Jease. . desnbsa: ander: the’ sudhiarity ot: this act. _ shall be: aeaenea aan ; 


me oe ‘or sublet,’ except: with. the ‘consent of the: Secretary: ‘of the. Interior:. “Phe. lessee. ty ee 


: ae “may, in the discretion of the: Secretary of: the. Interior, be. permitted at any. time : a 


tor make written relinquishment; of: all | rights’ ‘under ‘such a lease, and. upon a : 

> aeceptance thereof: De ° ‘thereby: relieved of all: future: obligations. under - Said - 
ane ~) Tease; ‘and ‘may: with like - ‘consent: ‘surrender’ aby. legal: subdivision* of. the: area 
ae inéluded: yvithin. the lease. Bach lease shall ‘contain ‘provisions. for. ‘the: purpose. aa 

oe Of" insuring the exercise of ‘reasonable diligence, skill, and. care in. the operation: oe. 
of said pr ‘operty } a. -provision that such: rules. for the safety and welfare. of*the 


x “miners and for. the prevention: of. ‘undue waste aS may. be. prescribed’ by: said. “ 


>>: Secretary ‘shall be observed, including: ‘a restriction of the workday to. not ex: .. 
| ae ‘ceeding eight hours in. any: one. day for: underground workers: except j in: Cases, of Hy a 
emergency; provisions. prohibiting. the: employment of any boy.,under the age. — 
ae ‘of ‘sixteen. or: ‘the employment. of: ‘any girl: or. woman, without: regard. ‘to. age, in’: 
air ‘any mine below. the surface; -provisions: securing: the workmen. complete freedom 
OE ‘purchase;: provision requiring ° the: payment: of wages: at least. twice. a month RS 
eee in lawful: money: of the: United States, - and providing. proper’ rules. and regula-. mek 
| stions’ to. insure: ‘the. fair. and. just weighing or. measurement: of ithe: coal. mined. by aes 
each aniner; “and: ‘such: other’ sprovisions: ‘asjhe may: deem. mecessary ; sto. insure : -the Seon 


a sale. of: ‘the. ‘production. of. ‘such: leased lands: to: the: United: States: and: to ‘the. : 


| - public : at. reasonable . prices, ; for. the. protection | of: ‘the. interests: of. the United ee 


-Statés;:for: ithe prevention of monopoly; and: for. the, ‘safeguarding : of the public: | 
. welfare? Pr. ovided,, That: none. of: such, provisions shall be dn. -confliet with ‘the. 
laws: ofthe State in which the. leased. property: is: Situated. aes : r 
Smee B11. “That: wany- dease Assued ; under. the™ provisions. of ae ait may. ne. for: ey 
feited ‘and: canceled: by. an. ‘appropriate . proceeding ; ‘in. ‘the United: States ‘district : 
‘court for: the: district. in which. ‘the - “property, or some part. thereof,: wis located: MS 
‘whenever: the: lessee: fails to: ‘comply. with. any. of. ‘the: ‘provisions of. this. act, Ct: aa 


: -the:lease; or: of the general regulations: promulgated. cander this, act.and in; force oe, 
abe ‘the: date: Of the lease; rand. the;lease «may. provide: for: resort. to. appropriate. ns 


os - amethods for ithe: settlement of disputes: OF. ‘for. remedies ‘for: breach: : of f specltieg: aoe ‘: fe 


Bea nae ei conditions ‘thereof. east, Se | ae 
Sno: '82. ‘That the: ‘Secretary of ‘the: ‘Tnteriér:; is 5 authorized ‘to, prescribe: mecess 


ae “sary. and proper: rules-and' regulations and.to.do. any iandvall.things.necessatyto| 


earry outsand accomplish. they: purposes. of. this. act, : -also to; fix. and. ‘determine: the aie 


se te boundary lines of. any structure,, or oil or gas. field, for; ithe. purposes: of, thisy . 
/ ". saet Provided, That nothing inthis: act’shall-be.construed or’ held to. affect the... 
Ear rights. of: the States or other, local, authority ‘to. exercise: any. rights. which they- 9. en 
One. ama uhave,, ‘including the -rights -to levy. and collect: taxes - Upon , improvements, sno e 
3 oon of mines, . or other r rights, broperty, 0 or; r assets of: ‘any lessee, of. the: ‘United ore 


in es “States: 


_ 50,88 8. That all statements, representations, or, _ reports required by the. co 


‘Beeretary. of. the; Interior under: this act -shall -be upon jeath,:unless-otherwise 8 
| _ specified. by: him, and in. such, form and upon. such. - blanks. as: the Secretary of. the. : ee 5 


Anterior: may: require, . 





Sg En "DECISIONS. RELATING TO. THE ‘PUBLIC ‘TANDS- 














a ino. BA: ‘That: the provisions: or this: act shall: also: apply tae all: saepostis: of, ee 
ee ‘eon ‘phosphate, ‘sodium: ofl, oil, shale;. ox gas :in: the: lands of the United: ‘States, ote 







_ .which lands may have. been. or may be disposed of under laws. reserving ‘to the ~ ee kis 


a — ” United States such ‘deposits; with the right to: prospect for,,mine, and-remove © 
ay -., the’ same; subject’ to: such conditions ; as are:or: may: ‘hereafter: he provided, by: such: ee ae 
oS Tas reserving: such: ‘deposits. aan 3 7 


‘Src. 35. That’ 10: “per ae of all money recelvads poe ‘sills; jane = 


Sic copa! and ‘rentals: under: the provisions ‘of this: act; excepting . those; from ~ . : a ae 
_ Alaska, shall be. paid. into the. Treasury, of: the, United States. and. credited TOs eee 


miscellaneous receipts; for .past. production 70-per centum, and for future’. ere a : 


‘ -. production’ 5216 per. centum ‘of: the amounts derived: from such bonuses, royalties, ast dd — 
“and rentals ‘shall. be: paid into). reserved;. and appropriated as: a part. of the. vecla-. $i ea 





“mation fund created by the act of Congress, known as. the. reclamation act, > 
: approved Juné 17, 1902, and ‘for. past production 20 per centum; and for: future he 


- ; ‘production 387 Wy per: centum. of the amounts derived. from. such bonuses, royalties, Were ae cad 


and rentals: shall be. paid by. the Secretary of the. Treasury after the. expiration © : ye man oe 
Of each. fiscal year. to, the State. within the. boundaries of which the leased. lands: Ses es 


sor deposits are or were located, said moneys. to be used by such State or sub- ce 


divisions, thereof. for ‘the. construction and maintenance of ‘public. roads.or for 


- the: support. of public - schools. or. other’ public educational. institutions, as the £ = 
legislature. of. the: ‘State. may. direct::. ‘Provided, That. all: moneys. which may. MACE 
- crue. to the United’ States under the: provisions | of. this act from, lands. ‘within the. oe 

| naval. peteolentai 2 reserves: shall be. deposited in ) the ‘Treasury, as | Bs ‘Miscellaneous ie 





_ receipts.” 


SEc.. 36.. ‘phat all royalty: accruing to: ‘the: Unitea ‘States ‘andies any ‘oil ‘Or a : ‘ ra 


lease or permit’ under this: act ¢ on: demand of the e Secretary, of the” Interior shall: 


he paid. in oil. or. gas. 


Upon. granting any. ‘oil. or. gas “idiisé ‘ander this ‘act,’ “and ‘froti. ‘ttn: to: time 


thereafter during said lease, the Secretary. of the’ Interior. shall, except. whenever 


Be oy in his’ judgment it: is: “desirable, ‘to: retain the same. for: the’ Use: of the. ‘United. [ 
‘ States, offer: for sale for’ ‘such: ‘period as: ‘te may “détermine, upon ‘notice’ ‘amd, 
., advertisement. on sealed | pids- or. cat public: auction, . all’ royalty’ oil and. gas. Les 
-. aeeruing. or: reserved: to’ the. United. States,.under such’ lease... Such. advertise- yo 
ment. and sale shall reserve to. the: Secretary of the Interior the right to.reject all. 
bids whenever ‘within. his’ judgment: the tnterest ‘of thie: United States. demands; grt" 
and in cases where no satisfactory. bid is ‘received or where the accepted bidder . . 


fails” to: ‘complete ‘the ‘purchase, Or. where’ the Secretary of. the Interior: shall — os eae 


besece determine | that - it. is: ‘unwise “in: the: public: interest: to accept the: -offer® Of: the > ors wana 
. : highest: bidder,. ‘the Secretary of. the Interior, within, his. discretion,’ may ‘read- Me : 
en -_-vertise. such royalty for. sale, or. sell at private. sale: at: not. less ‘than, the. market. fae ee 
we price. for. such, period, ‘or. accept the value thereof ‘from the: jesséé: Provided, ; ete 
= however, “That: pending. the: making’ ‘of a ‘permanent contract: for the sale of. any. oe 
_.. royalty-‘oil or gas as’ “herein - provided, ‘the Secretary of the Interior may’ Sell, ha 
oon, the, current product’ at private. sale, at not. less. than: the market price: ANE 8 OS 
ee provided: further, That:.any: royalty. oil: or. gas. may ‘be sold. at. not: less than the ae 
market: price at private, sale to any: department. or agency: of. the United’ States. ee 
fe SEG. BT. That, the. deposits. of. coal, phosphate, sodium, oil, oil: shale, and "gas oo, 
fe ~ herein’ referred: to, in ‘lands ‘valuable ‘for ‘such* “tiinerals, including lands” ‘and " - 
deposits described in the. joint: resolution entitled‘ “ Joint. resolution: authoriz-\ Cae oe 
ing the Secretary of the: Interior’ to’/permit: the: continuation’ of coal mining =~ =. 
“- operations,.on “certain. lands :in. Wyoming,” approved ’:August: 1,.1912 (Phitty- 
Hs ee ~ “Seventh. Statutes. at: Large;. page: 1846), shall be; subject: to. ‘disposition : only: in - = ce ee 
eae the form and manner: provided i in. this act, except as. to valid claims existent ee 












es ee eo 





" ee vat aa of passage ‘of’ this: ‘act and thereafter: maintained: 4 in. : gpikplianee owith : 
ese tha the: laws under which i initiated, ewhich: claims may: ‘be  Derfected: under Such: » laws, si oe 


me nee “diel ding: discovery: Bate 
“SEo. 38. That, ‘an ell: diene provided: the: ‘Secretary of: ‘the Taterion. shale 


oo oo be’ authorizéd to prescribe -fees’ and: commissions’ to ‘be paid: registers and 

receivers of United States land offices. on | account of business: ‘transacted under : 
ae 2 the’ provisions ‘of. this acts: po a) a get ee a . . he eee 
Fe ate oa Appto oved, epelnwty 2 25, 1920, eee a se 





Bee 7 errr OF AN. | EXECUTIVE “WITHDRAWAL ‘UPON: TIMBER. RAND o 
| STONE ENTRIES PRIOR TO SUBMISSION OF FINAL PROOF FAND 








| PAYMENT OF. PURCHASE MONEYS | 









| Instructions, Aprit. 21, ‘4 1927 


es Winona — toca AND: ‘Sion’ “anme—Avenicanton—Finat ‘Paoor Par Per 


ag i outs et 


“Pri iot ‘to ‘the submission ‘of final: pl ‘ode. ‘and’ ‘payment of the: e'plitchasé 1 money aio 





"DECISIONS: RELATING TO! THE PUBLIC: ‘LANDS: ae oe. 









"application. to make. entry, under the. timber and stone’ law ‘does: not’ operate - a 
to. ‘defeat. a: withdrawal. made pursue to! ‘the: act’ ‘of Jane" 25; 1910; hee: 





ae os "amended by: the, act. ‘of ‘August, m4, ‘1912: : : a, ees 
yo “WITHDRAWAL—TIMBER AND “Srone. ‘Hvrey-_NartowaL oinsioSatason 
_Lanp: DEpARTMENT—J URISDICTION—PATENT. sae. ee Pees 
An Executive. withdrawal. under the. act of Tune" 25, 1910, as ‘qmendéd by ‘the : 
~~ aet of August. 24, “1912, ‘for. classification: and ‘pending ‘determination’ as to Sy 





: oe adyisability. of including lands. in a. national. forest; effectually. segre- iy 


. gates. the lands, except as. to. claims coming within: the exceptions jn'those 
EP” LOEB, placing. ‘them. beyond: the. jurisdiction © ‘oF the ‘Land. Department, and ete 
| >: final, certificates. and patents thereafter: issued . are. void. vee, 


est, Férst’ ‘Assistant: Secretary: ae ua ee | 
_In. phe : [Peinimissabr 0 of the General Land 1 Ofc] | letter of t April oS 


er oe 


a orithaesweal of. ‘Oalaber 14, "1926, -made- under. ‘the, ‘act. of ‘Tubs: ob: ae i. : 
1910. (36. Stat.. 847), as erconded by: the act: of August: 94, 1912, (ea aS 
Stat. 497); for: classification: and: pending’ determination as to the ° 


a ‘ i: ‘advisability. of. including such lands in the Superior | National For- Perce 
= “est, Minnesota, the inclusion. ‘of such. lands i in the forest being econ: ay 
Vo mended by the Department: of. Agriculture. . These. tracts. are. either: 


op ee g 


s . _ embraced in’ pending: applications. or pending entries. upon. which a 
| final ‘Brook and : ‘payment. of ale ne! money. have been: made « or abe 


he oe of ‘the nniher ‘ind stone ‘law; but i in “Sach. instaiice it appears é that Anal i 
oe _ proof, and the. payment. of the. purchase. money,, ‘were. not. made until ae 


, ee ~ aftr the. withdrawal was: “made. and ‘became: effective... = eo ae 
“os 'Phé-action. proposed: i is to. hold. for rejection the ‘miperiseted: ‘appli ae 


ae ‘cations hold for cancellation those entries and final certificates where: 3 a 











ees "DECISIONS: ‘RELATING: TO. THE: PUBLIC LANDS: aa MOB go 


a - fia’ peat and: Papaent of the pichases price. were. aie: ind to ee oe. 
“. recommend to the Attorney: General that, the suit, be. brought. to cancel ieee 


oC eo the patents. in: the cases. mentioned. where’ patents have issued: ae ere 
“You base the: propriety: of. this. course of action upon. the dog oe 


3 ee no ‘such ‘vested. right was. acquired by. the filing of’these.timber’ 
eo “anid: stone applications prior to: the. submission of. the final proof. ‘as: eee : 
; ~ would: deprive: Congress of the. power, to: make: other. disposition obs. ae 
the Jands,- attention being invited. to the fact: that the. withdrawal; ae 


contains 1 no: ‘exceptions other than i is. made by. the. aforementioned. acts, ae oS 
oo which: acts, other than. certain. claims under: the-mining. laws, excepts) a 
ee eaak lands that. on’ ‘the date of such. withdrawal : are, e embraced i in BA ee 


| o _awhlich'a any ay settlement has been ore ond is ab said. date boing ce 


| | « maintained: and. perfected pursiiant to law... 








The department: has: adhered. to, the. view. batt no y weht 3 is «wasted oe < aa 


oe under. a. timber. and stone application. until” final. “proof. has: been. 5 = Ae oe 
a submitted and: the. purchase money. ‘paid; that. until. ‘such time nO 
right. is: acquired | as against: the ‘Government. ‘which. would. ‘deprive ee 


a Congress of: the power ‘to: dispose of the land. | “(82 L.. D. 887,-4723 


33 L. D. 426 3 36 LeDe 18.) _Also. in United ‘States ve Braddock (50 ag | 


e : Fed. 669, 672), it was. held. that the: mere filing of an application: to” 


= purchase land under: the timber. and ‘stone act. confers ‘upon the. appli- — 


: cant no right. as. against | the United States, and, that: until. the. appli: o a7 y 


: cant, has. acquired . a vested: right in the land, it is within the power... 
of: the: Government. to: ‘withdraw. it from: ‘sale: or. make any other — 


7 = disposition. of it. ‘See to the same effect, Brown’ ve Baker: (a7 3 Pac. 89). ae 


oh The: holdings. cited. are ‘but. recognitions: of. the ‘manifest: distinction’ oe ee : 


pointed out in the Yosemite Valley: case: (15: ‘Wall. TT, 98): between: eo 


ee ie the. acquisition of a legal right: against the owner, the Tinted. States, 0: Be : 
_ >. andthe: acquisition of. a legal right as against. other. parties to be 


preferred in-its: purchase - when the. United ‘States. determines to sell. as 


Sek oo This principle has been frequently applied. by. the. Supreme. Courts i : | 
nes See. cases. cited, under. administrative ruling with* respect: to” “with ae 
ey ceuwale t under the. act, of 1910. (48 L, ‘D. 293, 294), where it. is held: ae Pie 


Congress having power. to. withdraw lands. and. devote ‘them: to. ae ‘public ites es 


ecoee notwithstanding the. existence of the inchoate claims mentioned, haying author- i, 
0 4medthe withdrawals and ‘reservations by: the act’ ‘cited, ‘and withdrawals. © 0 
pe eee “having, been made for: public. purposes, as: “prescribed in'the ‘act, ‘the: Secretary’: Re Pe = 
|...” of the Interior has:no power-or authority to approve or accept, such.selections or®." 
as exchanges or to. relieve them from the force and effect of an. existing reservation... ne 


Te. also seems to be settled. law, that. the lands withdrawn undér this. 2 a 


ae = order. except. as. to lands. affected by. claims falling within. the. excep- ee 
are tions in:the acts were. effectually. segregated: from. the public domain. ae 
a and: passed. beyond the:control and: jurisdiction: of the Land Departs oe 
ig : nent and ‘any. action taken resulting 3 in -the issuance 2 of final certificate | ene me 











ieee 104 “es _ BRCISIONS. RELATING TO. THE PUBLIC LANDS: , “Tol ee 


: a or “patent t to the: same ‘had ‘No: o binding: fan c or: wréffect: arhatever but ri 


- -stibject to. attack’ whenever: and’ wherever it: should be: asserted:as~ 


ee Rao 4 AND ) Risciatake" 


Band 2 which provides— : 3 : ‘ 3 : 


a oo basis of title. Burfenning Vis ORicago,; St: Paul, Uv ‘inneapolis: aaa ae i 
oe -. Omidhaa' Ry: Co; (163. U! 893291); Lake Superior Ship Canat Rape 8 


a anv Tron Coo We  Crimningham. (155. US. B54):5 Dootaw. ve. Carr: (AaB. 


UL S618) 5° Wileoa v, Jackson: (18! Pet. 498) 5 King v. McAndrews 
ac Fed. 880)';: Florida: Fown Imp. Co. ve Gigalsky (88°86. 4BL)e 
(If the Land Departiient:issues a patent for land-which has-already. 
been reserved or granted to another person; the.act is not: voidable, a 

but’ void. Smelting Co.v. Kemp (104 U. S:'636, 646) ; Noblev. Union * 


Bo Riper Logging Co: (147 U. 8. oe anid « cases: ‘there: cited; Scott’ Ve Cae 
Cte (196 U.S: 100, 109). io va 
—* The sittiation: as disclosed: appears a vander the: dean: 2 eiopoaelk ogee: 
“by you: both neoeseeey! and. pioper pak must ‘receive Be: ‘concuntence’ eo oe 


° . : sos the le depiaatent ee as ee ee 








. = ‘PURCHASE ‘OF HivE-ACRE. TRACTS FOR ‘HOMESTEAD: ok cae NEP 


| QUARTERS: in ALASKA—ACT OF MARCH 3, 19237 


a ened ie 


it Circular No. a1) 


| Davanticen Or. THE i ietiketfon! 
et ‘Gunikan Lanp © Ormom; oa 
Pee ee re, | | Washington cs res Amis 23, , 198. 
a Recishoin . AND , Davidson ‘Taroom, = : 
‘ ee _ ANouoract,. \ | iAg : ioe te 





| Farpanxs | AND ‘Nous, Avan? ce ee ee 


Le Your attention is is called to the, act tof March é 3; 1927 (148 Stat 1808), , ~. ‘is 
paces eile ee Ae oe eee oe 
oS An. act. to. amend. ‘gection 10 ¢ of the ‘act : entitled « “ an, ‘ace extending the: home- “te ae. 


"stead. laws and providing for. right. of way for, railroads in’ the District of a 


. Alaska, and for other: es ae approved May 14, ‘1898. Tie , Statues : a 
ae Large; page: 409), oe St ne ek Me kere or ce 


«That section 10. of. the act entitled An act extending: the. homestead: laws co eae 


3 . 4 and providing. for right of. way. for: railroads in the District: of Alaska; and:for: ae 
other purposes,” approved ‘May 14,. 1898° (Thirtieth Statutes:.at. Large, page. 


409), be, and the same. is chereby,. amended. by. adding thereto the e following ah 
—. pfter the word : “ otherwise” in Tiné 14 of the se¢tion: °°" Se es 
+ “Provided, That any’ citizen’ of ‘the United’ States: Pvbnit -one- Years’ ‘of? nee se 
ee employed by. Citizens of thé United: States, associations: of such citizens, or py om 


a "5 Gomora tings: organized: under. ‘the: laws. of. the: United ‘Rtaites,: or: 08 any eee ee 





Og oa te DECISIONS ‘RELATING TO. THE: PUBLIC LANDS : 105. me 


or. ‘Territory, whose eniployer 4 is Jenene 4 in. ‘tala. manufacture, or; ‘other “pro- nae 4 oe 


set ductive, industry, and‘any. citizen. of the. United States twenty-one. years. of age 


“who. is. himself engaged in trade, manufacture, or, other productive ‘industry. one eS 


“may. purchase ‘one claim, not: exceeding five. acres, of, unreserved public lands, 


Ae ‘such tract. of. land. not to include mineral, coal, oil, or gas. lands, in ‘Alaska. ‘as. e ee Se 
.-\ achomestead or headquarters, under rules: and. regulations to as A eseigese! by eee eae 


: i cate. Secretary. of the Interior, upon payment. of $2. 50 per: acre, ev hsraieitel 





The purpose: of this statute is to enable fishermen, inp pare traders, 





| ‘mantitasburers: or others. engaged in: productive industry. to purchase : ae 


| . ‘small tracts of. ‘unreserved: land 3 in Alas, not exceoding: 5 cere ee Da eae 


| : homesteads: or headquarters. oy | ee 
| ~The use.of. lands. authorized. to belt $0 ‘purchased for sittlawtal: pur- ae 





o poses As, therefore, inconsistent, with. the intent and_ ‘purpose. of the yee 


: act; and care will be taken i in all cases before patent 1 lowe to. see that ‘ Hag 





~ such intent: and purpose are ‘made effective. 


Applications under: said act: must be filed. th aiiplisate im he: s district : .. 


: land office within which ‘the, land-is, situated. | Applications may be: 2 
for ayer or _Rasatveyel fs Jand but not to. exceed, 5 ‘acres. The > 


“y, 


Roars 


ite regulations: ie oe : Pe eee gt, Sak! 





First: ‘The. age and 4 capes applicant. 


_ Second:. “The actual, use and occupancy. of the land tor when, | appilention id Soa 


i made for a homestead or r ewOMMArters, 


~ yah i 


i quarters, BG Poe 


., Pourth: ‘The, ‘nature: of. the. jaade,.t business; ‘or. productive inaustey:’ in ae ae ae 
page applicant. or his. employer, whether : a. citizen, an. association. of citizens, OF, Ab ek 
- corporation is, engaged... eee 
cy Bifth:. ‘The location: of: ay orace: applied | for: ‘with ‘pespect. to. ‘the. place ‘of an te 
<< pasinccs: and : other facts” demonstrating its adaptability” to. the: DUTpEse of. a 
homestead, or headquarters... . 7 Pe oe a, 
2 Sieth That: the tract. ‘Applied: for: ‘does riot: include mineral, ‘coal, oil, or: reas oe eer ces 
| qands, and is essentially, nonmineral. in chatacters: 2 ene) ok cee, 
7 _ Seventh: ‘That. ne: portion: of. the, tract: avpited: for: is occupied . or: ony me ae, 2 ~ 
is for any. purpose py,.the United. States, or. occupied. or. claimed by any natives of ee 
og Alaska, or occupied as a- town site or missionary, station or reserved from. sale, cae Oe 
. Sie cee that ‘the tract. does not: include improvements 1 made > hy. ¢ or ‘in “possession: of i ape 


gaat 


another ‘Detson,, ‘aseoelation,, or r corporation. ee Ties 


ene Sao a VBR Shalt we da EEL fee 
ae late ere Oe Bay 











te 106 - ‘ iD DECISIONS: RELATING TO THE PUBLIC LANDS. oe va, 


Hight: “Whetiier or not the tania” abuts on ary.  hiivleebie: ‘stream, ‘talet? + galt, 





| “ rae or: seashore, and ie sO that it is not. ‘within’ ‘80. rods. of any other tract sold, in a oe 


entered, : ‘or. claimed under. said act of May ‘16, 1898, as. modified 1 by: ‘the: act a i 


: ek: 8, 1908 if 32 Stat. 1028), as to reserved ‘spaces. . aie : o 
You. will make. -proper notations of this act. on, | your, records sand. a 





| acknowledge Heoeiptt hereot. ae co Ht es | 
bes . Stes ce os Wanna ‘Seer, 
a ommissioner. 
| Approved: ee 
First Assistant  Seoretary. a ae ee 








“LAWS “AND REGULATIONS ‘RELATING To ‘TOWN SITES, PARKS, 
, | CEMETERIES, AND RECREATIONAL SITES | | 


-{Cireular No. 1192] * ia ee ok: 





| Derarramm OF. THE. ae ears 
are? - GENERAL, Lanp Omnagal 
Washington, F D. On Hi ABE ar, 198. 


ut ie TOWN, SITES: 
ee ne “TowN SITES RESERVED ‘BY. THE. | PRESIDENT 





“(Wnitea States Revised Statutes) | 





"Seo. 2880. ithe’ President ds ‘authorized ‘to ‘reserve coon the - ‘public’ lands, 


‘whether ‘surveyed: Or. unsurveyed, town’ ‘sites’ on’ the shores. of: ‘harbors, at the ees 
_ Junction ‘of ee: important Dortages, or bck natural or. z, brosbauttye centers. BOE ills 


population, . : 
“SEC.. 2881. ‘When, ‘in the opinion ore the. , President, he ‘public interests poate 


' tt it shall. be the: duty ‘oF: the- Secretary ‘of. the’ ‘Interior to cause any. of. such _ a . 
"reservations, or ‘part. thereof, ‘to: be ‘surveyed ‘into: urban or. suburban : lots of ees 
suitable size, and: to fix by: appr ‘aisement of disinterested “persons: their: ‘cash tse 
value, and to offer. ‘the same for sale at. ‘public, ‘outery to the highest’ bidder, sees 
. and ‘thence’ afterwards’ tobe held subject’ to sale at private entry accordin g eee 


: = such regulations ‘as the Secretary. of the Interior may prescribe ; ‘put: no: Tot - _ as 
~ shall ‘be disposed of. at. public sale or private. entry ‘for less. than’ ‘the ‘appraised | sg 


value: thereof. And. all: ‘such: sales’ shall. ‘be: conducted “by” the register: and a 
- receiver of. the land: office in the- ‘district. in. which. the’ reservations. may. be: a 
situated, in accordance with the instructions 6 of the Commissioner of the General eae 


_Land Office. 





ve Ro of iad ander oon: 2380, United, ‘States Rene a 
owed. Statutes, public land: may. be. reserved: < the. President. for 
~ town-site ‘purposes on his ‘own motion, or petitions may be addressed a 
to: him’ therefor, setting forth’ facts. warranting : his’ action. under said 0 











ee ee Fee 2 For prior r regulations see 5 L. D. 265, 82 L. De 156, and 88 a. D. ‘92 ae ; a ee 


section, duly. verified by. the affidavit of one. or more persons ® suehi 











ee he a DECISIONS RELATING: TO! THE PUBLIC LANDS” ein LORE og 


— pene te ‘be filed with the’ Breidane ‘the: department, ‘the. a Geta: ae 


o - General Land Office.’ 


i “or under : any other law directing their disposition under section 9381, 8 


. ~ Land Office, or “with: the district Tn) office: for transmission. to: pithie ss - 





oe Survey and. ‘appraisal aan sites Bee under Section 9380, — 


| ~owill -be surveyed, “when, ordered by: the department, ‘ander the supers i a 


. - vision’ of the General Land Office; ‘into ‘urban, or ‘urban. and. suburban, an i 





- dots and. locks, and thereafter the lots. and blocks will: ‘be: appraised ve 
“by ‘such’ disinterested person. or ‘persons | ‘as. may ‘be appointed. bythe 2"). ¢4" 


: Secretary. of the ‘Interior. Each‘ appraiser,’ ‘must ‘take his’ oath” ‘of eee 
|». Office and. transmit the’ same to: the. General ‘Land Office before pro- ee 
ceeding with his. work. : “Said. office must be notified by wire ‘of the. 





- time when such’ appraiser. or ‘appraisers. enter’ ‘on. duty. | They. wilh | we 


! “s examine each lot to be appraised and determine the fair and just ashe ar 


tees : value thereof. 


on oe not, be appraised. 


or Improvements. on such lots, ifany, ‘must. ‘not. Boe 
ae considered . in ‘fixing: such, value. - Lots. reserved ‘for. ‘ublie purposes est se 








EBs. Schedule. of appraisemént. The aMbedulé of apprelanradint tlitist: * oe 


are be prepared. in triplicate on. forms, furnished by: the General: Land - 
jodie IE ‘Office, and the’ ‘certificates’ at. the end thereof. must. be siened by each - = 
appraiser, and on, being so- ‘completed they ‘must’ ‘be immediately 
: _ fransmitted | to said, offices. and when. h approved. by. the Secretary of the 


ee Commissioner: of Reclamation. 


ae ‘In the’ case ee ae 
cs of Seclematen town ae one copy. of the schedule will bes sent to o the 





eA Nv otice 0 of sale =—Each sale will be b given ae “publicity ae’ may ay - : 
deemed’ proper in the particular. case. Appropriate instructions: ee ee 


a _ this connection will be" ‘given in the order. for sale.’ 


7 the terms under. which the lots: will be offered: 


ocr ‘Time, ‘place, and ‘terms: of sale. —Special | regulations. wil i Bes cet 
ae “issued 3 in, each. case. prescribing. the: time. when, the Place where, ea oe ; 





“Bu: Qualifications anil restrictions —No- vrestrictidn’ 1s: made: as’ sito eos - 





8 the ‘number. ‘of lots. one ‘person. may: ‘purchise. ” “Bids and payments oe : : 
ee may be made through agents, but not. by. mail ¢ or at any, time or place.” ee 


baae other than that fixed in the notice of sale,, 





ae Combinations: an restraint. of the; sale. Al ‘persons. are. ra wamnad ca oe 


Hey apathat? forming’ any” combination. ‘or agreement: which -will prevent: AEBS Bin 


: ee “any lot from selling’ advantageously, or which will in: any way hinder =. 2 






: or embarrass the sale, and all persons so offending willbe. prosecuted oe 


reads as. follows: ae 








‘under ‘section. 59. of. the > Criminal Code. of | the, United States, 6, Which ne e 





“Whoever, ‘pefore. or “at. thet ae of the piiblte. sale ‘oft any. -ot'the janas of ae oe 


oe -Uhtted. States, shall’ bargain, contract, ‘or agree, or attempt to bargain, contract,. © : : ites 
“ie Or agree: ‘with’ any other: ‘person, ‘that the last-named’ person. shall not. bid. ‘upon: es, 
ig io poréhnse t the’ jand : ‘$0 offered for: sale, or. any. ‘barebt-t thereof; or whoever: eee eee a 
















‘ - 108. os “DECISIONS: RELATING: ko: THE PUBLIC DANDS- ee iy EVs oS ES 


ae os : ae combination, or: vuntair: snarngement shall ‘hinder, or. -. prevent, one 
es ue attempt. to. hinder or. prevent, any: person. from bidding upon OF. purchasing any 2 . 
ae 8 ch cha 0) and. ‘so offered ‘for sale, ghall be: fined. not more than one. 2 thousand; oa sg 


ee os dollars, or imprisoned. not more than. two year s, Or. both.” 


an C ertificates. —All lots purchased. at the same time, Yor éagh:i in whe” is 


coo town’ site,. and by. the same person should. be included in one re 
8 certificate, in order. to. prevent uunsiecessary . smultiplicity of. _patents. 





Where. cash certificates ean. ‘not. immediately issue, ‘because. payment = ae 


| © for the lots: has not: been. made 3 in full, and where the regulations aus 
Na ee thorize the: issuance of. ‘nontransferable ‘memorandum. certificates, © a 
| Vs more: than one Jot. should not. ‘be! included in the same, certificate. ee 


9. Reoffering . at public, sale—Private. entry. Tn: ‘the, absence of oe : 


“special. instructions | in.a ‘particular case, an. offering. at, public sale”): 
ee may: be. adjourned. or: closed, in the’ discretion. of the. officer conduct- 0: 
oh Ung’: the sale, . “Tt adjourned, ‘the unsold lots. will be held ‘for. future 0 = 


vex aes 


— ; 2s subject to private entry at the appraised price. . 


re * the. lots are sold. 


disposition: at ‘public. sale. ‘TE: ‘closed, ‘the unsold, lots: wil a Peeps ae : 





Lots sold at’ public sale: and. forfeited basansé: of Dodplymeat’ OE 

| “the purchase - price, or for. any ‘other. reason, will be held. ‘for further ~ : 
- offering: at. public sale,. unless. reentry, of. the lots at private ‘gale, ate: 0025 

ae designated” price, . is authorized, by the. Neumlations’ ‘under: which es 





ue “Lots: sold at. private: ‘eile should be scams by an » application . 
- therefor, signed. by, the applicant. _ Oo ee ee 


“TOWN. SITES. PLATTED BY OR FOR. “OcoUPANTS 


| Cinitea States Revised Statutes) 


Siio:: 2382, in: any. case. in: “which parties have. ‘already founded, or “may here- 


ig > after: desire to found, a. city” or. town. ‘on. the public. lands, it may be. lawful for : 
~~ them to cause ‘to be filed with the ‘pecorder. for the county in- which the sameis 
= situated,’ a ‘plat ‘thereof for not exceeding six: hundred and forty. acres; deseribs | 
ing its. exterior. poundaries: according ‘tO: the’ lines. of the public surveys, where’ ™. eo 


Be _, Such surveys have been. executed ; also, giving. the name of such city--or: town, and: 
"exhibiting the streets, squares, blocks, lots, and alleys, the size of the same, with 
eee measurements and area. “of. each municipal. subdivision, . the lots. in which: shall ee 


| Eoiy each not exceed four thousand two hundred square feet, with a statement of the 
aS extent and: gener al character: of the improvements; such’ map and statement Os oie 2 
a be verified under’ oath by: the: party acting: for. and in- behalf: of. ‘the. persons: eae ae 


oe proposing to. establish such city. or. town ;-and. ‘within one. month, after such filing’. © 
oe there: shall. be. transmitted to:the General Land. Office’.a verified | transcript. Of, 
. > such. map. and. statement, accompanied. ‘by: the. ‘testimony. of. two witnesses. that. wo! 


ee “such. city or town ‘has been established, in good faith, and when. the premises, are. 








as ts ‘ within’ the’ limits: of. an” “organized land district, a. ‘similar map and statement a e a 
shall be filed with’ the register and ‘receiver, and at any time’ ‘after the filing 

- of such map, statement,.and testimony inthe General Land ;Office it.may be 9 
«lawful for the President to. cause. the: lots. embraced, within the limits | of such, eS 


| ity’. or. town ‘to. be. offered. at public sale to. the highest. bidder, “subject: to. a 


ne ea sninimum.0 of ten dollars for each lot,, and such, lots: as. 3, may not. be: disposed. of "ab : ‘ : 





Pee aa | "DECISIONS: RELATING | ‘TO. ‘THE: PUBLIC LANDS | 














-pablie ‘sale: shalt: thereafter: be: liable; to priviite. entry. at: uth ‘minimum, : or, pat - 
J neasonable: inerease. or: -diminuation ; thereafter: as: the. Secretary. of. the Interior. ae 
vmay: order: from, time: to time, after, at least, three months notice, in view. of: THOT ay 
increase or. decrease | in the: value of. ‘the ‘municipal: ‘property. ‘But any actual ie poe 
“settler: upon any one lot; ‘as above provided, ‘and’ upon’ any additional lot in © oe PE 
“which: he may. ‘have ‘substantial. improvements shall: be entitled to: prove. up and». poe 
"purchase the same:as a preemption; at. such. ainimum; at any. time: before he ee 


nay, fixed. for: the. public sale. Prose eae 








SE. 2383). -When. ‘such. cities or ‘towns. ‘are. ’ established ‘upon. a ‘unsuiveyed’ =~ : 
“ands. it: may be lawful, after. -the « extension thereto" of: ‘the. public surveys, ton Bue ee 
| adjust: the extension limits’ of eta premises according to: ‘those ‘Tnes,, where cece | 





“patents. for all lots. 0 Aisposea of at public or: : private, sale shall issue; ‘as. in 


ordinary cases. ea Sede hae ee! 


. Seo. 2384, If: within. ‘twelve months from the . establishinent ‘of a elty or aa a 
on. the: public domain. the parties. interested refuse or: ‘fail to file: ‘in the General ee 
“Land Office. a: ‘transcript map, ‘with the statement and testimony called. for“by. ee 
~ the provisions: of’ section ‘twenty-three: hundred and éighty-two, it may-be lawful. 
; for’ the Secretary of the. Interior to cause a:survey and plat to be made of. suchisic eS 
_.city-or- town, vand: thereafter. the lots in; the ‘same shall: be. disposed. of as required eae 
by. such. provisions; with this. exception, hat they, shall each be. at.2 an. increase ot “ ga east 
- _fitty per. centum on ‘the minimum: of ten dollars per lot.” ae eg a 
| _ Sec. 2885. ‘In. the’ case of any. city” or. town in which‘ ‘the lots’ ‘may, ve ‘Variant er a a A 
‘as to: size from the ‘limitation’ ‘fixed in’ ‘section. twenty-three hundred and eighty- haat 
“two, and, in: ‘which’ ‘the: lots: and. bufldings;. as. mame Smprovements;: cover. : 


"ae tT: 


lots. or excess: in: area: . shail prove 1 no bar’ to ‘such: city, or: ‘town. claim under ihe os 


provisions of. ‘that. section ; but the’ minimum, | price of. each lot | in ‘such city or 
ndmed in: “that ‘section, ‘shail. be. increased: 0: ‘such’ “reasonable amount | as the : 
- Seer etary’ ‘of’ the: ‘Interior | may by: rule establish: - pou OS kee er aa ene eee er ee 

\ SEe. 2386.: “Where. mineral. ‘veins are ‘possessed, which possession { is ‘tecoeniizea: 
voy local: authority, and: to. the. extent. ‘SO. ‘possessed , and Tecognized, the. title to. 


_town lots. to. be acquired, ‘shall. be. subject: to: ‘such ‘recognized possession. and the : ae 
“hecessary. use: thereof ; but nothing contained in this: section. shall’ be $0". con: ; ee on 
8 - strued as to recognize any. color: of title | in | Possessors: ‘for’: anining® ‘purposes’ aa tae ae 


against’ the: United: States. 


In a town site’ platted’ and disposed of uder ection 9389) to" 9386 : ee 
“inclusive, ‘United States Revised Statutes, the procedure i is‘as ‘follows: ee ee 

ae Survey and plat —The ‘occupants, at: their’ own’ ‘expense, must = 
Gause ‘a ‘survey ‘of the land into Tots, blocks, ‘streets and: alleys: to: Bec 
made, and ‘the. plat. and  fiéld notes thereof to be filed with: the recorder. = 
‘of the county in which! the land is ‘situated. “The plat‘must' show (1) 
“that the and does not: include an ‘area in: excess “of: 640: ‘acres, ‘unless’ ~ oe 
the: lots, buildings, and improvements’ cover a ‘greatér: area, and then i 
“only: to: the extent: $0: ‘occupied and: improved; (2) that the poundaries oo 
“of the land é are’ éorrectly shown and described thereon according to.the 2 ee 
“dines of thé ‘public’ surveys, or if not ‘so’ ‘surveyed, then ‘thatthe 
exterior linés of the townsite ’ survey are tied toa designated, per-- > 
| “manent, and ‘thoroughly identified monument ;: (8) ae ‘the: ‘streets, i 

















SEY, aie Ue “squares, ‘blocks, lots; end. alleys, the dimenaiong: of. the. ‘samey. with a 
“measurements, courses,'and area of each ‘municipal subdivision, and= 
the name ‘of the town. are ‘correctly: delineated thereon;" and (4). 
_the exterior lines of all existing railroad rights of way dnd station 
“grounds. . The lots should not. exceed. 4,200 square feet, except. ae 
= cases. where the configuration necessitates: a different area. The ay : 
__ above- required facts should’ be. verified by the oath of t the. surveyor 4 








entered upon the’ margin of the: ‘plat. 


A statement of the extent and gendtal: -hsectbe = he ‘impeotes 4 
| nents on the land must, be -filed. with. the. plat. and-field:notes, and 
“such plat and. statement must: be verified. by: the oath of the e party a 


acting for and in behalf of the occupants | of the land. 


2. Transcript of plat and statement. —Within. one foot: ‘attgr ofa 
filing such plat, field notes, and statement, a tratiscript. thereof ines Joo 
» duplicate, each duly verified. by: the certificate of the. county. recorder fe 
and: accompanied: by? the testimony’ of two:witnesses that. such. ‘town. ane 
= hasbeen established in good. ‘faith, and. showing the: number of peor a 
habitants thereof, and when it. was so. ‘established, shall be filed’ with © 


the: register. of the land district, in which the town site i is. located, who | 


céonsideration, ‘and: upon: Ae: Aout tharsot, one: sat sid duplicate = | 


pie and: statements ‘will be returned to the register: for his files; 


38. Notice of. filing plat, On filing’ such. plat. ‘and © statement the. ; é 
ne ‘register will prepare. and: conspicuously. post. in his ‘office. a notice 3% 


to. the. effect, that, the. official plat of such town: site: has been. filed and ~ 


~ that: he is: ready to. receive: applications’ by: lot. -oceupants: to make 9. 
“proof 4 for and purchase the: lots: occupied: by. them, respectively.” “The Pere cis 

| “newspapers in the vicinity should be given copies. of: the notice’ as an | poe 
“item of news, and. such other publicity st should be. given it as. can. BLDG Sh ve 


done without. expense... 


ee Adjustment to. Linck: . able survey i Whe, ahe own ae Gs vas 


“aupon.. land-over. which the township surveys: -have not been extended, 


the. district, cadastal engineer. will. be. notified of: the town- site. ee eer 
“yey ‘and. be. furnished. by. the. General Land. Office, with an. outline : oe 
“plat showing. the exterior: Hines : thereof, with. courses. and. distances, _ ace 
,, the. date .of: the. survey _ and the. approval. thereof, and, thereafter. — os 
“when. the. ‘township. surveys. have: been. extended. over. the: land. thes. ae 
exterior. lines: of: the town site. may, be: advasted. thereto where it. can 


be. done. without impairing. vested ‘rights... 


“By ‘Department | May mike. townsite. survey. A etnenl ‘or. - tail 2 ee | 
ato file ‘such. transcript, plat, field notes, and. statement, swith the: testi- a. 
_cnony, as. above’ required, within twelve. months. Brion the establish-. . 
“ment of a. town. on: 1 the: spats, domain, will, authorize the, fee Be. Les 


"DECISIONS RELATING. TO. THE PUBLIO: LANDS” “Wal. ee : 








os Spang - 8 “DECISIONS, RELATING: TO: THE, PUBLIC. LANDS A eee 


es “Motgih in sohicle shall be! disposed of at an. increase: - of itty per Se ae we ao 


a on the minimum price: oc os ae, Re 
6. Price of lots. —The minimum price. foe all ots: ot 4.200. aquaties .-), ae 


. a feat | or. less 1 18. $10 per lot, except in ‘cases. ‘where the. Secretary. of the. oe < 
oo “Interior. causes the: survey. into: lots and blocks. to: ‘be: made. by. the: 
tei Oe Government, in which. case: the minimum price . is $15. per. lot: for... pe oe. 
oS ~~ such: lots... “The, minimum. price» forall lots.3 In. excess. 0f 4,200. square oe 
Toe + feet will: be: computed. by. adding to- said minimum price of. $10. or se A s 
bs eh B18)-a8. the case may be, the sum of. $4 for each additional 1,000 square - oe ae 
es feet: or. fractional part: thereof.i in. excess of 4, 200 | feet in the bene i 


ae ‘of. special provisions in a particular case. : oats 
et Preemption claims. cA ‘preemption | ae he. of. parchage. ‘at: “the: ee 
: ‘nindatann price, at. any. time ‘before the day. fixed forthe public gale, Pa 





of not. exceeding two, ots, is accorded an. actual, resident, to. secure 


¥ which. he must: file. in the district office:his application. therefor, and. . < Be 
therein * ‘state. the. date’ of: settlement, the: value and character; of hiss! ei 





_. improvements. thereon, that: he is. 21 years. -of age or over: or the head oer 7 coe 
of a.family, and’ that. heis a. citizen: of the United States or-has'de- = 
ao clared: his: intention. to become: ‘such. “The: notice of: intention. to make — e 
ee proof must. be. filed and the notice. for: publication must be issued, pub-» oe 
7 lished, and posted at the applicant’s expense as. in ordinary. cases.and. 

in’ manner ‘and: form. and. for the time. as: provided: in. the act: of a 7 

March 3, 1879: (20. Stat. 2). See 88 L. ‘D. 181; 40 L. D. 4595 and - 


43 L. D. 216. pile 8 Ae RENE Gy PAP en oN ae, a 
- Where: a fiusband: id Wit are: bgoint "gations andi ‘this: tucbeng, - 


a 8 ee two lots, as stated; ‘the wife: may also. purchase: an “.addi- ale ie ; : 
“tional: lot” upon which she. has. ‘placed: substantial. ‘improvements. , 


: (20, Dslr ee : 
Je Be Preemption rout ubeeamnption: proof 'n may. * Be ae before: ‘the 


: Sree or any officer’ duly authorized by law, and: must. ‘show by. So 


~. “pecord: ‘or documentary evidence | ‘where such :evidence :is: usually. Temi 
ea -qare dd, and..where not so required by the: testimony. of witnesses, (a) Poa. 
Pe due: publication: of the register’s motice;. (2) the claimant’s. apes (By 0 Fah, 
ae Nig citizenship ; and: (4): his: actual ‘residence upon: one. lot: and: sub= a 
ear ‘stantial improvements | on the: second. lot; if two lots be: included inthe: 
-... application... The proof must embrace’ the testimony ‘ofthe applicant 
oo _ and of at. least two: of. his’ advertised: “witnesses. © oThe ‘purchase price | eee 
J er. the lot: or lots must: be: paid: when: the: proof i is ‘made. - “Entry of. 002 > 
es publie- lands under ‘other: Jaws;:or: in: -other: town ‘sites, or. ownership» 
of more than 320. acres, will not disqualify’ an: applicant‘ from: making oo 
as such. entry. . No entry ‘can be made of an. improved: loton:which.the = = 
7 > claimant: does: not: reside : unless: his residence: noe As” s included. in: ni: tte o a oh 


Same: or a‘previous @ntrys ee Sen Wa eg at ee. 
2. 9» Hearings Hearings all be ordered: atid: ‘bondiatted 4 in Y webosds ec ee 





7 ae “ance with the: Rules of Practice where two. or: more adverse @ applic a ce 








SEQ, oi . : — “pudistons RELATING: 10. Ti PUBLIO LANDS [Vol fou a 


fare ‘tend “a are , filed tor the same: lot, or r Where a aici. content ee aie 


_ is filed against an application, on or before the day. fixed for making — oe 


ees _ proof, but no: ‘purchase money.-will be ‘collected: from the applicants 7 


- until the final determination of the ‘case. whereupon’ the successful. 


ee oe applicant will be’ vequiiied. to “Ray: the acne ee within 30 or . s oa 


et - from notiee thereof.. i 
2-10; Conflicting mineral: chitin Mineral: surveys, eaten ap- oe 
| plidations,. and: entries: ‘covering: lots:in. such town: sites will. not pre-° ee 


Deo oT vane the! entry. of such’ lots hereunder: and’ the | issuance: of. patent — 
ae ‘thereon, but such mineral claims; if: ‘held ‘under ‘prior. and: valid > 
~~ mineral rights, are amply protected by the law from prejudice by: the 

| allowance. of such townlot entries and. patents, and paramount, pat. ee 


i ae 7 oe may be issued thereafter to such mineral’ claimants. as 
ee SE A enerad patents: Lots wholly covered: by outstanding minerals oe. 
fons patents are’ jot’ subj ect to entry under: the town-site law, and: applica= 


a 7 ‘tions, therefor will’ be pel oles ‘Lots. pully covered. Dy mineral ee 


ee tsrtificate and receipt mist. contain. it abe: end: of the. pee oA 
exception ‘clause as follows.“ ‘Excepting and excluding the. portion =. ~ 


- of said. lot ‘oe embraced i in pipers pafent; {or patents): lovee et + 4 


YQ, u a ‘ites. ~The: eer use. 5 anid occupation witha a eer as 


ee “ee ofa duly locdted mill-site claim under ‘section 2337; United. States. a 
. Revised. Statutes, from a time prior to a settlement anid occupation. a 


‘thereon for town-site purposes; . will: defeat the rights: of the claimant: 


Se under the town-site laws to any. part. of the land within. such: mill. site. 
“18. Railroad rights: of ‘way Railroad’ rights: ‘of way and station ~~ 
” grounds, when approved -by the’ department, are subject to‘all:valid > 
Tights. existing. at the. daté ot filing the: applieainon: for such Highs of tes 
nee = Ways or: station grounds. ° ee poe 
14): ‘Forfeiture: of ppeonghon righ AW right a  breenok. mee 


_ ‘plirchase: occupied and improved lots for: which: no entry has-been = 
allowed. prior to or onthe ;date’fixed'for the public sale. will be for-. > 
| felted: unless -a’ ‘contest be: pending: thereon! as hereinbefore: provided, oo 
we and. such: lots: -will- ‘be’ offered | ‘for: sale: together with the | unoccupied | | 
Tots: !. When notified: of. the: date fixed: for: the public sale, the register 

ae ce ~-owill refuse: to -réceive’. or: consider - any: ‘such, ‘application for: entry 
- +: where due publication-could not be had and Bioot made: ‘thereon Prior. oe ee 


. to the:date'so fixed for. the. public sale: e oe 
“15. Public sale-~-The: public ‘sale: will bs ‘bondacted 4 in n thie 0 fox a fe 


oe * qnanner! herein provided for: the sale of town lots under section 2381, ©. 
>. ‘United’ States Revised Statutes, except ‘that; no lots-shall ‘be: sold’ for Pe 
~ ><". Jess than the minimum price herein fixed therefor; and such lotsas © 
= 3 tay not: he s ‘80. palin of shall thereafter bp: lable, to a btenaie anc Paes, 
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a sa ty aes 





least three months’ notice. an che 





TOWN SITES. ENTERED. BY. TRUSTEES 


| ee . cyte bein | (Unites States: Revised. Statutes). 


ee ‘aiek minimum, ¢ ‘or: at ‘eitcki réasonable | increase: or. : Winhitintion’ da, ES 
“the ‘Secretary - of the Interior may. order from time to. time after at Pao ee 


Sino: 2887. “Whenever any. portion ‘of the public. lands. ‘ave: been: or may ‘be ae ha 
“settled ‘upon and. occupied. asa town site,. not. subject. to. entry” under the agri- Sens - 
‘cultural: preemption. laws, ‘it is. lawful, in case: ‘such. town be. incorporated, for’: re 
the. corporate authorities thereof, and, it not, Angorporated, for the Judge of the... me 


“proper. “and ‘oftee, and. at the. minimum. ' price, ‘the land | so "pettled and Caan ; wap oa 
in trust. for. the several use and benefit’ of: the occupants, thereof, according to pe a 
their respective, interests ; ‘the. execution of which, trust, as to the disposal. of Vee ate 


: dots, in such. town, and the proceeds. of the. sales thereof, to. be. conducted under — 2 
such. ‘regulations. as. may , be. ‘prescribed by the. legislative. Authority: of. fhe ee a 


State or. ‘Territory in. which the: same. may. be. situated.,. 


Poe bone 


Sec. 2888. The entry of the land provided. for in the. ‘preceding 9 ‘section - ghall- Tae : 


be: made, ‘Ora declaratory: ‘statement’ of: the. purpose: ‘of: ‘the. inhabitants: to enter” ae 
dt’ as, a- town, site. shall’ ‘be. filed: with the, register ‘of - the’ proper, land. office, prior’. : oD 
to. the commencement. of: the ‘public sale. Of. the body of. land. ‘in. which. it, As, ine ee 
‘cluded, and the entry or declaratory ‘statement shall’ ‘include only ‘such, land. as. 


“ig: actually oécupied ‘by the town, “and the: title to which ig in: the’ United ‘States ; 


. but in any. Tervitory : in: “which a land: office. may not have: ‘been. established, such as 
declaratory: ‘statements: may be filed -with. the. suveyor-general: of: the ' surveying eee 





- district: In ‘Which ‘the. lands are, Situated; who ‘shall. transmit. the same. fo: the 

General, Land. Office, Joe ae eee eg ae ide Geen - 

~ BEC. 2389- It upon guigeyed lands: ‘the, ae shall in its exterior limit ‘be. thade . 
“in ‘conformity’ to: ‘the. legal ‘subdivisions ‘of ‘the’ ‘public. lands authorized by ‘law ; 7 
“habia: where the ‘inbabitants are: in: number one lund? ed, ‘and’ less: than two hin- : 


'dred,: ‘shall. embrace: not: exceeding: three: hundred: and: twenty: acres; vand in eases: a te 
“where. the inhabitants of such. town. are’ more; than. two. hundred; and, Jess: than: «4.0 


one. ‘thousand, “shall embrace, not- exceeding six. hundred and. forty: ACTS; and 
“where the numbér of inhabitants 1s: one: thousand. and over one. ‘thousand, ‘shall. 


Stabrace not us. ‘twelve hundred and. | ighty | acres; but ‘for’ “each addi- ae 


. rant of three hundred and. twehity actés: s shall be allowea: Sa ce peel a 





it eo 


Sido! “Sdot ‘wri act: of ‘the tinstees not’ hatte in i conformity. to. the, c egulations ee oe ae 


“atidea’ to in Section’ twenty-three hundred and eighty Seven | ‘shall ‘be void. 





: Sue. 2394, ‘The inhabitants. of, any. town: Jocated., on. the: public! lauds 1 may: 1 avedl: ose 


ghemsii vast if ‘the town authdrities choose to do-so, of the provisions of-sections — ae 
twenty-three hundred’ ‘and’ eighty-sevén, ‘twenty-three hundred. and. eighty-eight, a ee 


- and. twenty-thr ee? ‘hundred and: ‘eighty-nine ; and, in. addition | to ‘the’ “inion So = : 
price. of the: Jands- embracing! any. town. site so entered, “there: ‘shall be: paid ‘by. 


BT 522-27 —vor., 528 


rn rere Saal pare? aCe 7 . 
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" the. ‘parties. availing themselves: of. such: pro visions - all: ‘Costsi. of surveying: ard a weg * 
_ platting any: such town, ‘site, and. expenses. incident, thereto. incurred by the United wo a Ase 
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. States: ‘peforeia any len issues ; therefor ; but, “nothing gontained’i in. | the. e-sections ” ee : 


re “ | herein: cited shall: prevent the issuance of. patents to persons. who have made Oe aoe 
may her eafter make entries, and. elect to proceed 1 under other laws. relative eo Rea 


ae . town sites | in this: chapter s set forth. 


peel “ADDITIONAL | ‘ENTRIES 


AN ACT Respecting the Timits of reservations for town sites upon ‘the public domain 


boty. Sito. ve at. ‘shall ‘be: dawful’ for any: town. whieh has. made, or may: hereatior "se 
7 make entry: of less than the. maximum quantity of land named in section. twenty- 7 i 
‘three: hundred and. eighty-ning. of: the. Revised: Statutes. to. make ‘such. addi-.0 ae 


|. “tional entry, or entries, of contiguous tracts, which may be occupied ' for town’ - : a 
_ * purposes as when added. to the entry. or: entries. theretofore made will not. 


exceed twenty-five’ hundred and sixty ‘acres: Provided, “That: such additional _ 


ee entry: shall not together. with all prior. entries. be in excess of the ‘area to. which a - 
the town. may. be entitled at. date of. the: additional entry: ‘by: virtue of its: Rea © 





es ‘ : “lation: as prescr ibed in'said. section twenty-thire ee > hundred and _eighty-nine.. Se eee 


_ Approved, March 3, Asi (19 Stat. B92). 


ob Segregation of: town-site icttlomand: Spuplie ‘ands. sattled oe | 


; aia occupied as a. town site are. thereby: segregated from: entry. ‘under ’ 
the: agricultural | land laws, and may be entered under. sections 2387 2 


tO. 2389,. subject. to the. restrictions. contained , in. sections 2386. and. 
2201. to. 9398, inclusive, United States. Revised. ‘Statutes. | | 


: 2. By anhow: entry maybe made —If the town 1s eorporiied the nG 3 
aa must: be. made by the corporate authorities: or by the mayor or. 


“other principal officer authorized. so to. do. by: resolution. or ordinance 


ot the town board or city. council. - If. the town is not. incorporated, ee 
the entry. must be made by the judge. of: the, county court upon peti- = 
tion: addressed. to him: therefor, signed : by. such’ number: of actual | 
occupants: of lots therein. as may be required by the laws. of the State sn Ee 
or. Territory in. which the town, ‘is ‘situated. | Private individuals, ea 


pe organizations, or. corporations are ‘not authorized. to make. such entries, i e. “ 
8. Trust.—The: entry must be made in trust. (a). as to the occupied. - 


ee lots, for the several use and benefit of the occupants thereof accord- 


ing: to their respective interests, and (2). as to the. ‘unoccupied: lots, 


.-. for the:use and benefit’ of the: ‘municipality, the: public, or the occu-. : 
: pants collectively’ as a community. Such entries: can not. be made for’. 
’ > the benefit of one individual, ‘or. organization, Or corporation,. but ao 

~ only for the benefit. of the actual, inhabitants and occupants. of an oe. 


ae om & established town... Prospective town. sités: can not be so. entered. co 
“4, Execution of trust.—The execution’ of the trust,.as to the. ‘diglgaal coe 


of the lots and the. proceeds of sales j is:to- be conducted under. regula- 


tions: prescribed. by the State.or ‘Territorial. Jaws. Acts of trustees ee 
_ eu in accordance. swith such regulations. are void. . ve ao 
Be Area that maybe entéred.—The amount of Yana that may y be. Ae 
ance entered under this act is s Proportionate b to the number: of inhabitants. | ; 





aie a “DECISIONS. RELATING: 70 THE, PUBLIC ‘LANDS: oh ES ee : ; rs 


at Oe. iamdeil and: Jess than: 200 iitiaitante: ray. “pntee: not to: ae oe os a 
820% acres ;" 200. and: less: than-’1,000 inhabitants: may enter” not: to... peek 
ee “exceed. 640 acres; cand: where the. inhabitants. jwumber: 1, ,000. and. ‘Over, a nithse 
ee an’ amount not ‘to: exceed 1,280 acres. may be: entered; ‘and. for each. aa = 
additional: zl 000 inhabitants, not. to exceed .5,000: in’ ‘all; a further Sige eee 
amount: of 820 acres may’ be allowed. “When. the ‘number: of in- eee 
oe, habitants. ofia’ ‘town is less.than 100. the town site: shall be restricted ae 
oe He the land actually occupied : for town purposes, by: legal. subdivisions. ee 


6: Entry of unsurveyed. land. —Unsurveyed. public land upon. which. : - : ee 


oe: ‘a! town has been established’. aay be. entered: her eunder. In: such’ too 

~ Sease a special ‘sur vey. should: be. procured: by application: to the district pare fe 
oe cadastral engineer. therefor, the cost of which survey will be paid out: oe 
fee oof the cd al. | appropriations for die ee ou. “When the: ¢ plat a 


. el Hnitiatory. ‘steps fou, the pee of the: land: in ae éases where. eae ae 


oe occupants are not: ready’ to. apply. for. entry, and should be so filed ee 
~ "in order to protect:-their rights. “The statement should be’ signed 


and? filed by. the officer entitled: tocmake. entry ‘under the law, and’ 
‘should: show the number of inhabitants, that ‘the land. is. -oceupied =I 


| i for trade; business, and other’ town-site ‘purposes, and the date: when .- 


| first.-so' ‘occupied, and: declare the | purpose of .the occupants: to enter vs 
“at under. the town-site: laws. EG: ‘should: include only such jands as’ 
the’ town. is: entitled: to: ‘enter ‘by. ‘Government: subdivisions | “where. Se ed 
| surveyed, and if not surveyed the land 1 should be described sO > it ey fa 


: vhe easily. identified. late 


- 8: Proof. ~The: nptie of intention: os ae proof ‘inst be. filed. ind: oS 


oe the notice for. publication’ must: be issued; published, and. posted. at the 2) 
2 eo applicant’s: expense ‘as: in’ ordinary cases, and in’ manner: and: form. 20 
- sand for-the time provided j in:the act-of. Mareh: 3, 1879. (20:Stat. 472). 
|» (See 88 L. D. 1815 40 L..D. 459; and 43 L: D: 216.) ‘The proof may. - 
be. made before: the: register or.any. officer duly: authorized’ by law, e.g 
ee ae and must: show; by: record: or: documentary. evidence; avhere such ' evi- tee, es 
ee “ dence:i is. usually required, and: where not. ‘So. required, by. the testimony _ - e = 
os S08: at, least, two of:the advertised witnesses,’ (1) due: ‘publication. Of the CoS 
: - Tegister’s | notice ;. (2): af. an incorporated’ town, proof: Of. neorpora- 680 
rie. tion, which: should be. a" certified ‘copy: of: the’ order: of incorporation, ae i es 
Do ody by. legislative :enactment, a: citation: to: such ‘act; (3) ‘certified “fe 
— “record evidence of the ‘election, qualification; and: this’ ‘authority: Of Se 
a othe officer. making entry; (4): ‘ehis number of town- site: occupants and : ee a 
ane claimants. on.each- occupied: Government, stibdivision ; (5) the number ~~ one 
: : : On inhabitants in. the. town: site; (6) the char acter,’ extant: and. value. oe ee 
of town-site- improvements: loest8a:. oneach Government banat | 7 


eS rand: Ag ) the date ‘When; the land: was ‘first: uséd: for town- site BUT pOSe: 


~ ae — : DECISIONS’ RELATING TO. THE PUBLIC LANDS eee 


9, Area: icone intr can: aiet: be! itisd: hemandes of a ane a 


a * uakatity. of land than 2,560°acres,‘imless the excess in:atea. is actually ee 


. settled: upon, inhabited, AaBeores and used: for. business | and munic: : 
‘ Spal purposes. : hs ele ees 
»10.- Conflicting en lating. nde aid sections 2386, 2399, — 


: = See nd section. 16 of the act of. March. 35. 1891. (26. Stat: 1101), ce. title. | ibe. 
. to: Jands acquired hereunder. will: be’ ‘subject to. all valid prior. rights . ee 
4b! unpatented. mining claims or possessions. held. under: existing: Jaw, 3). 


Set -and ‘paramount patents: may. be issued thereafter. to® such. mineral 7 ee : 
ee «claimants, notwithstanding: the | prior. town-site patent. : at 


AMI: lands: covered: by. patented mineral : claims: cast: be "ounitted 


he oe town-site entries hereunder. | - Government. subdivisions: ofdand, 3... 


; : : “ made: fractional by the omission: of such patented claims, will be : ae 
ae designated by. lot: numbers « on: segregation diagram. prepared BY. ‘the ers 


ee district cadastral engineer. | on 
os Lh. Public reservations. SRaaauons Fon ee use of the United” oo 
Fis States Government: are not subject to entry. hereunder. : Sage 408 

“' 2. Mail isites —The continued use: and: occupation pithin: a ae — 


ade sito. of a-duly located mill-site claim under section 2337, United.States 

Revised Statutes, from:a time: prtior-to a: settlement: and: occupation. 
-. thereof for town-site purposes, will defeat the. vights of the claimant == 

“under. the town-site laws to. any part of the Jand withinsuch mill site. 


13. Railroad rights of way.—Railroad rights. of way and: station | 


ra i: | : ees when approved by the department, are-subject:ito all valid — 
| ee rights. existing. ‘at. the date. of fing the: ane enn for: such rights a. a 


hoe: of way .or ‘station grounds. * ee 
14, Change. in method of oon WSR. procsedings oe best ee 


re had. for the entry..of lots under sections: 2382. to. 2386, inclusive, fe 
+ . United ‘States,Revised Statutes, but no patent has-issued: thereunder, _ oe 
pita Ts the occupants, may avail themselves, if the town: authorities choose 
eee. tordo: so, of. the provisions: of said sections: 2387 to 2389: and: make 0 
ee 3 proof and. entry thereunder ; provided, however, that in addition’ to” os! 
the minimum ‘price: for he Jand: applied for. there shall be: paid, . 
_... before’ patent i issues: therefor, by the parties applying for’ such change. 

oS “of entry, all costs of. ‘surveying | and’ platting such town site: and ex- 

Pea seeee ras __penses incident thereto’incurred by the Government under the pro- 
_ - -yisions of :said ‘sections 2382 to. 2386. On application: to this office 
we 4 the applicants. will. be informed -of the amount ‘of said: “expense. 40.0 7. 8 


“ee be paid in. excess‘ of the. patdhiiae BElOe: of. the: ‘land * Bore order. to Wie : 2 


effectuate: such: change of: entry. : 


15. Additional -entries. —Where. town: site aed has 1 ‘bee eni“ér: “my a 


7 hereafter be made, under. the p provisions of said sections: 2387 t0'2398, 


| - additional. entries may be made, under the } provisions of section 4 Of es 
the act approved. March 8,:1877 (19. Stat. 392), of'such*contiguous 


are tracts as may: be: occupied: for town-site PUrpowes: but such’ additional 





a » papers. 





ee a ie wo a DECISIONS: “RELATING. TO. THE: PUBLIC: ‘LANDS ee: SUT 





ae entry's shall not; ; together: ith all’ prior entries iede: for SEAN towns: are 


site, be in excess of the aréa to which the: town may be entitled at =<. 
_» date of the additional entry by virtue of its population as prescribed 
|. Sdn said: section. 2389; provided, however, that such area shall not = oe 
exceed: 2,560 acres.. Such additional entries will be made in the same a 
manner, and: tinder: ‘the same: “regulations” ‘as are herein’ provided: for. ae eo . 
a entries under said sections 2387 to 2393, inclusive. - 


oe 


ee Entry ond: payment. —When town-site. aroee has’ coe abe 
aps mitted: hereunder the. register : will, if he. approves. the. same, forward. 


Soe be to: the. ‘General. Land. Office. with his. recommendation thereon, © Se 


without collecting the purchase: money and without issuing the final Sie 


: = _ papers. ‘Tf the: proof so ‘submitted 4 1S. found satisfactory, the register oe 
will be notified thereof, and if no obje ections exist’ in his office he will ea 


notify thé applicant thereof, and on payment of the minimum price co : 
fixed. bee the Jaw. . for. r.the le purehase @ of the . land. he, will issue, the final, a a 


town ‘SITES: IN “RECLAMATION PROJECTS | pe 


4 AN ACT Providing ‘ton the: withdrawal ‘from: public entry: or ‘jands ‘needed, for ‘towialte’ ones 


. purposes’ in” ‘connection with ‘4rrigation projects, under. ‘the. reclamation ‘act. of ane. 
seventeenth, nineteen hundred: and: two, and. for. other purposes. Fe we 


Be: Gt. enacted by ‘the. Senate - and House of: Representattoes- of: ‘the! ‘United’ 


. States of America” im. Congress’ assembled, ‘That’ the ‘Secretary: of the Interior’ 


may. withdraw from public entry’ ‘any lands: needed for’ town-site. ‘purposes in 
connection with irrigation projects. “under: the reclamation. act ‘of: J une. seven-': 
teenth; ‘nineteen hundred: and. two,” “not. exceeding one. “hundred and: sixty ‘acres’ 
in: “each: case,” and’ survey’ and’ subdivide the® same into town “Tots, with’ ‘APPT 
_ priate reservations: ‘for public. purposes. hee eee sg eae a a ate ke 


Src. 2: ‘That the. lots: SiO) ‘surveyed. shali be = epppaled under the direction of the 


Secretary of the. Interior. and - ‘sold’ ‘under. his” direction at not. less. than’ their . 


appraised value at public: auction to the. highest bidder g,. “fre om. time to’ time, for | 


cash, and the lots offered forsale and not. disposed. of may. afterwards. be'sold. >: 

at not: less: than the. appraised value under: such ‘regulations as the Secretary —~ : 
‘of. the ; Interior may, ‘prescribe. - Reclamation. funds may be. used: to defray the: aoe ote 

necessary. expenses of appraisement. and: ‘sale, and. the: pore of ‘such sales ee 


: Se ona be covered into the reclamation fund.. 


«SEC. 3. That the public reservations. in ‘such: towil Sites shall be: s imptowed ina baoke 
: ‘maintained by. the town. authorities: at ‘thie’ ‘expense of the: ‘town; and upon. the - 4 


organization: thereof as. municipal: corporations : the ‘said. reservations shall-be °. be, 


| - S conveyed. to such’ corporations by the: Secretary: of the Interior, pearl to ‘the | : 
condition: tliat: they shall be ‘used. forever for ‘public ‘purposes. ) See oe 
Sue. 4: That the Secretary of the Interior: shall,’ in accordance with the. rie re 


i visions of the reclamation’ act, ‘provide for’ water. rights in. amount. he may. deem. 


pe : ‘neessary. for. the towns established as herein provided, ‘and may enter into’ con- : 





. : tract | with the: ‘proper. authorities of such: towns, ‘and: other: towns or cities: on ye - 
cor. in. ‘the: immediate: vicinity ‘of ' ‘irrigation projects, which shall have a -water’ a 


Bight: from the. same source as that of said’ project’ for: the: delivery: of - ‘such. es ae 
“water F supply t to some e convenient t point, and for. the: ' payment 1 into the e reclamation’. oo 








“18.” "DECISIONS. RELATING TO THE PUBLIO: LANDS _ ‘ “EVO. 


tuna of » charges for thes same ‘to be paid by. nek: town or: cities, swhiel: 5 dae! a 


ae ce ‘shall not.be. less nor upon-terms more: favorable. than thosé fixed. by. the. See. 0. 


retary of the Tnterior for the irrigation project fr om. which the water. is taken. ae a 


"Approved, April - 16, - 1906: (at ‘Stat. 116). 


“2 eee aaa wae 
sie c : 


ee ee or ee eee ee eS) lan eer St a eee 


AN ACT Providing for, ‘the “subdivision. ‘of jands - entered. under. the reclamation act, and . ey 


_ for: other ‘DUEROBES 





. Seo. 83: That any. town site herétofore wet’ apne or. - established by proclamation © an 
| of the ‘President, ‘under: the’ provisions : of ‘sections | twenty-three. hundred: and ~ tn 
. eighty and twenty-three ‘hundred: and eighty-one of the Revised. ‘Statutes of. the 6. 


- United. States,. within: or in. the. vicinity: of any: reclamation. ‘projegt, may- be 


appraised and disposed of in accordance with’ the. provisions. ‘of the-act of. Con-.) > 
gress approved April sixteenth, nineteen. hundred and six, entitled “An act pro- ~ 
» viding - for: the withdrawal from public entry of lands needed for: town-site © “ 
purposes in connection: with’ irrigation projects. under. the reclamation act: of 9 
June seventeenth, ‘nineteen: hundred , and. two, and: for other purposes” ;. and all : os 
necessary expenses incurred in the appraisal and sale of lands embraced. within Tepes 
any such. town: site. shall. be. paid from the. reclamation fund, and: the’ ‘br argceeds REM! 


‘ ie of the: sales of Aueli lands shall. be covered into. the reclamation fund. 
_ SEC... 4. . Providing: that. the. limitation. on. ‘the; ‘size of. owe. ates 
“contained j in ihe act: of. April. sixteenth, nineteen. hundred. and. six, ‘entitled “An. 


act providing. for the withdrawal: from. public entry: of: lands, needed for town- : os : 
‘site. purposes in connection’ with: irrigation projects under the. reclamation act: 


of: June seventeenth, nineteen’ hundred and. two, and. for other. purposes,’ ie shall. 


. not. apply. to the town. sites named. in. this | section-; and whenever, in. the: opinion Bgl 
of, the Secretary. of. ‘the. Interior, at shall. ‘be: -advisable. for. the public. interest, ge fa. 
he. may. withdraw and. dispose of town sites, in. excess. ‘of: one. bundred. and, sixty. swiett 

| acres: under. the “pr ovisions: ‘of: the. aforesaid: act, approved. April: Sixteenth, mine-" 
‘teen hundred and six, and reclamation. funds shall be available: for, the payment. oe 
of. all expenses | incurred. in executing the. provisions. of this. act, and: ‘the:-afore-. 0 

| said act: of April sixteenth, nineteen: hundred and Six, ‘and’ ‘the. Proceeds of: al eee 


3 sales of town ‘Sites, ‘shall. be. covered: into the reclamation. fund. 


"Approved, June 2%, “1906 ice Stat. (519) 





“AN act Providitig 1 for’ ‘the séapipritisement of 4inaold, ots in town: sites on n Heclaimation : 


Tpeoieets ee ‘for other purposes, 


“Be it. enacted: oy the ‘Senate and ‘House. “of. ‘Representatives “of ‘tHie:. ‘United | 
“States of America. m Congress. assembled, ‘That: the. ‘Secretary: of. the Anterior’ th ee 


ce is: hereby . authorized, whenever. hhe..may. deem: ‘it mecessary, to reappraise, all... ~ 


a unsold lots within town sites. on. projects, under the reclamation. fact heretofore * 





or her eafter appraised, under. the. provisions of the act ‘appr oved. April. sixteenth, ie m3 


nineteen hundred and six, entitled “An act: providing for the withdrawal from — oS 
~ publle entry, of lands needed. for town-site purposes. ‘in. connection. with. ‘drriga-j0 go" "- 
“tion: mmojects. under. the reclamation act. of. June seventeenth, nineteen “hundred ee 


“nineteen ‘hundred ands six, ‘entitled “An. ‘act ‘providing for. the, subdiviston oh hae 
“lands entered’ under the: reclamation, act, -and for. other. ‘purposes ’ 2s ; and. there- ota 
after, to. proceed. with, the sale of such: town: lots in. accordance with said. acts. oP nae 

- Szo, 2:That in the sale of town lots: under the provisions of: the: said acts of ae 
April sixteenth and. June > twenty-seventh, nineteen hundred” and six, the e Secre- | Se 











cree ae “DECISIONS RELATING: TO. THE ‘PUBLIC ‘LANDS | 2 lie ee 


. . ‘i -taty oe ine: Intéride may, in. ‘his discretion}: ‘réequire: payineiét ‘fox ‘Sac! town: lots ae aoe 
se es in full: at’ time’ of sale. or: in: annual. installments, not: exceeding: five, with inters pee 2 
oe es at the rate of: six. per, centum' Tees annum: on deferr ed Davmcnte epee Se 


Le "Wishdromals—-Sunoeye he - “Comimiisionee ! ‘of : ipelamateon ics eh 


aoe ‘aha from time toitime recommend to the Secretary. of. the Interior, 2.0045 
ae through the- Commissioner. of the’ ‘General: ‘Land. Office,: ‘the ; cwith-; 7 — ee 
“drawal: and. reservation: of : such: lands. for town- site. purposes, sunder,..005'* a 
gees the. acts. of April. 16 and: June: OF. 1906: (84, Stat. 116: and 519);: rage: ee. 
he may deem advisable. ‘He shall, when. in his judgment the public 
~~ interests. require; “ite -from, time to time,. cause; not. less. than:a legal 0. 
— ~ subdivision,- according to: the official: township. surveys, ofthe lands: 0° 
--go°teserved to be surveyed into town, lots, with appropriate: reserva- ae 





we ene Bos Avan : eee : Bere ee ew 
f a : : 


_. tions for public purposes... The plats and.field notes of such. surveys. 2 
shall be prepared in triplicate for each town site, and shall. be sub= 

<mnitted . for. the. approval, of: the. Commissioner . of the General: ‘and: : > obs. 
: Office, who, after such approval, shall submit the original: plat, for OE lade 


the approval: of. the. Secretary: of the. Interi 10r.. 


2. Time and: place of sale, appreisements,, ele. “The ‘Gonmissioner Le 


| of Reclamation ‘shall. from ne to time recommend to the ‘Secretary 7 


"of the Interior the sale, the time.and place of, sale, the: ‘appraisement, oo 


~ the: appraisers to be. appointed, the. officer. to. .superintend. the sale, and. a 
“es the. compensation of. the appraisers | and ; ‘superintendent, and. the es 
a ‘Newspapers for. the publication of. the. notice: of. sale, of. such. portions” - 


of the: surveyed lots as in his judgment, the ‘public. interest; may. then 0008" 
require to be. appiaised and. sold. ~The recommendations in this ane 
a regulation. above required, shali- be. submitted. through. the. Commis- i 
~~» sioner of. the: General Land. Office . for his: concurrence: or dissent: = 
oe ‘The Commissioner. of the General. Land Office shall. prepare; See ae 
oS mit-to the Secretary. of the. Interior. the details and. appointments of. ° a 

: ~ the: appraisers: and: the superintendent . of: sale. in. accordance - cwith . 


- the approved: recommendations, and when detailed or: appointed. hes. ae 


shall give them ‘all necessary. instructions; and’ he. shall also ‘prepare °. ee 
oan ~ and transmit the notice of sale’ for. publication. The report’ ‘of the shoe 
“appraisers. ‘shall: be transmitted to the. Secretary of. the. ‘Interior. — See 
_. .° through the. Commissioner of the: Gener al Land Office. - “The sale will 9°) 
ee. conducted jn accordance. with: the general regulations: under. ‘secs Be 
ae tion: 2881, United States Rerised Statutes, and sulject to. the: special ‘ ae ee 


. regulations herein: prescribed. - a oe 
Be Installment: payments. “whenever she: ‘Secretary “of. the: Th oS 


ae ation! in'the exercise of the discretion conferred’ upon him by. section ae 
oo! Qof the: act of Ju une ‘11; 1910° (36 Stat. 465), shall order the: ‘payment oe 
age “of the purchase price ‘Of. lots, sold in town sites created under the laws.) 0920 
in said act mentioned, to. be made in. ‘annual: installments, the same = 
ae. SL be: done under such regulations: as may. be issued i in each particu a 


a ae instance. a eee 











: —o. oe, "DECISIONS RELATING, ‘TO. THE. PUBLIC LANDS : ace eee 


“he ‘Raaprrratdesionts ae all cases Shee ihe. ‘Seeretacy. c of fie Tne. ene 


ts Ps terior: shall direct the reappraisement. of: ‘unsold. lots ‘under: the first. pa 


| section of the said act of June 11, 1910, the: ‘reappraisement: will be ee 
conducted under the ‘regulations . ‘provided for under the original cee 


: 7 appraisement. of lots'in town sites created under ‘the laws in said: o ia 
act mentioned. The lots to be’ reappraised: will not, from: the date. 


: of. the order’ therefor; ‘be subject to disposal -until. éffered: at public. 
| sale: at the reappraised value, ‘which offering will: ‘be conducted under’. 0 
the regulations: providing for "the. Public, sale of lots In: VB “town. ss 


— sites. 


ae Oe Additional t oasis sitene=The Commisdionse’ of Reclatuution from ee : 
es ‘time to time in like manner may cause one-or moré additional Tegal. - 23>. 
a age subdivisions of the lands so” ‘reserved for: town- site purposes tobe so. 


. _surveyed into’ town. lots, with | “appropriate. reservations for" public 
- purposes; ‘and. ie: shall ‘sabniit ‘such ‘further recommendations. OR 3. 


a - appraisal and sale, in ‘accordance with ‘these. regulations, as he may. os 


deem ‘necessary or’ advisable; and he may in like manner submit rece 


. ommendations for the reappraisal ‘and sale of lots previously offered | 


> for sale. and. rennining ‘unsold, as ‘authorized aby act t of aa une ey 1, 1910 es 
(86 Stat. 465). so Z oe 
6. Publie reserves: The Sublie roneee stone: in: “eaah: town ahall be- ae 


es improved and maintained by the town’ authorities at the expense of - 
__. the town; ahd’ upon: the organization - thereof asa ‘municipal. corpora-, a 


tion, ‘said: reservations ‘shall be conveyed: to. ‘such. corporation inits ~ 


i corporate 1 name, subject to the condition that. they shall be used’ for- at 


ever for public: purposes. To secure such ‘conveyances the municipal- eee 
ity shall apply through. its proper ‘Officer for a patent to such reserva~  - 

_ tions, and furnish proof i in manner, form, and ‘substance as required a 

-inder the’ regulations in this éircular for. patents. to public reserves .° 

“in Oklahoma town sites under section 22 tof. the, act erred, le ee 


. 2, 1890 06: Stat. 91). 


ie - Gmann « oF LANDS: IN ‘RECLAMATION TowN "SITES: FOR % ScHOOT i 


“PURPOSES _ 


7 AN ACT ‘Granting lands for “school purposes in “Government town. sites on reclamation rte 
| cS agne Se PO Cog ee “projects » i pee ee ae ae co ae 


“Be: ry ‘enacted. ‘by the: ‘Senate ‘tnd’ House. of Representatives of: the United - a. 


goes of America im ‘Congress: “assembled, “That the Secretary of the: Interior: ole a ; 


i. be, and ‘he is hereby authorized, upon application’ by: the. proper ‘officers: ofa 


~~ school: district located wholly, or in part ‘within the boundaries of'a project of | i 
8 the. United: ‘States. Reclamation. Service, to. issue. patent, conveying. to. ‘such : dis. ae ee 


+ trict such wnappropriated undisposed ‘of. lands, not exceeding six‘acres in area, re 
within: any Government. reclamation town site situated within such school. dis- 
trict: as, in ‘the opinion of the: ‘Secretary. of the Interior,. are ecessary. for “use. 


eo by’: said district for ‘school, ‘buildings and eroundas, Provided, That: if any ‘land oy - 








RG gpg 7 "DECISIONS. REUATING. TO “THE. PUBLIC. EANDS. “rn a 





os co convered cease: cexitirely: to be used: for school purposes ‘title ‘thereto shall Do ee 
iar - Fevert. to-and- revest: in‘ the United States... : ck oe poe : 
“.) Received ‘by..the: President, October. 20, 1919. “Referied ¢ to. as. act. of: October eb eee Sa 
oe oh 1919 (41 Stat. 826). ads sg nS ee ee ee eee, eee ee 





~ ENowi ‘By ‘Fite DasanEMONT ¢ OF: Stain: Tie fovesdinig act ‘paving been. “ptesetited tb: the ea sees 

a “President of’ the United. States. for. his. approval, and not having: peen ‘returned by him: ~- 2 0 2. 

“to the; House of Congress. in® ‘which. it originated. within. the time. preci bE the Con=. La ne 
aes stitution, of the United States, has become | a. Jaw: without , his approval.]”. ae 


At any. time after the approval of the. survey: of any Goveriinisie “ ae 


: oS Sadauntion! town site and the subdivision - ‘thereof into town. lots, ee 


ee ‘with, appropriate reservations. for: public purposes,. a -school. district, Pet ie eG 


as “ine order: to: obtain: title: under ‘the act: of October 31, 1919,: should: oe eee: 
a file, through: i its: pe oper: officers, its application: ‘for patent ‘to ) the: a ae 


exceeding 6a acres in. “area, ‘dhavsin specifically desclbing. the same by Ry 


‘ ~ lot and. block: numbers,. as delineated and. designated: on. the approved. - 


town- ‘site. plat; submit: sufficient. and ‘satisfactory. reasons, showing : ; 
that the: area. applied fori is needed for its: use; that: the Jarid-is Una  bS 
propriated’ and subject: ‘to! disposition: ‘under he ‘act, in order. that eas 


this: ‘department: may. be. fully advised that’ there is no: ‘adverse claim. 


= for the land. applied. for;, and therewith. furnish. the certificate. of. - 


the superintendent: of. public. instruction, or other: officer performing ' 
such function; shaving! jurisdiction: over: the: county: in which the:town 
site is situate, showing: that the district: is: a duly ‘organized district’ le 
under’ ‘the laws of. ‘the’ State 2 and’ entitled to hold’ Teal ‘estate in its : 
corporate | name, a 
..The- applicant. must. Ary procure: and file ajith: the application; 


ati the: time of: the: filings of the same: or as. early as practicable. oe eg 


a “after the: filing. of such ‘application, a statement: by the: project’ man- © oe : 


, ager of the: Reclamation. Service having” charge of the project. int F 
~ which the land is. Tocated, ‘showing: that’ the disposal of the land =. 


| ; : applied | for will not in any manner interfere.with said project, such. ae 
statement. having been previously approved by. the Commissioner of ee 


4s Reclamation: | ee a, 
There is no- fone Pe “the ee of peices hich may a Pe eon 
ae filed by. a: qualified. school: district, the: only; limitation: being. that. the : ci 


| 2 - total: acreage. which: may'-be- ‘patented: to: sucha’ district: shall not. s oS 
~. .éxceed 6:acres- in aréa within ‘any: ‘Government: reclamation town’ site’ Poe 
oe ‘sittiated within such school district. Whenever, therefore, thore than Co A ee 


Soe “refer by. Say aunbak. oe ll enavies applications filed by. it... 





The. application: and: proof. must: be filed in: the: district, jena: office Bee aon 


2) pbiereta. ‘the land’ ‘applied for’ is' situate, and if’the register thereof ee 
-s, finds the’same sufficient uridér' these regulations, and if the Reclama- ~ = 
eine MON Service makes favorable ‘Teport, apen, the. said. |: application, the: oe 





| hi Se will: ‘issue. . éertificate” entry ibs: same: 6: pabviders ‘that: Bess - 








2 "DECISIONS: RELATING TO THE, PUBLIC “LANDS | a “Lol ol. co 


fhe mee any land ‘so’ conveyed. cease entirely to be used ‘for. school aman 
: Sole title: thereto shall revert to and. revest 1 In n the United States. ae 


TOWN 51 SITES IN FORMER INDIAN. RESERVATIONS In ; OKEAHOMA Ss 


oe AN Acr To! Salas a empeeay gdverninent’ for the: .Rervitexy: of. ‘Oxiahdina’” “6 eee pee 


_ the jurisdiction: of ‘the oe States ‘Court: in. the’ Indian: Territory, and. for other oe 


~ Purposes. ‘ PDs 


pate 22. pHa iis: provisions of! title. thitty- two! chingter eight: of. the: ‘Tavidea® ts os 


= shames of the United :States* relating to “reservation ‘and'sale of town.sites| 
-- onthe: public: lands” shall apply to the lands open, or to be opened to settle:: 
oe oe ment. in the’ ‘Territory. of. Oklahoma, except. those. opened” ‘to. settlement, by ‘the | : a 
n - | proclamation. of | the: ‘President on the twenty-second day. ‘oft “April; eighteen — ao 
os ee hundred and ‘eighty-nine: Provided, That. hereafter. all’ surveys’ for town. sites. ge 
ii ‘said’ Territory’ shall contain ‘reservations’ for parks. (of ‘substantially’ ‘equal Eee 
ce amen if ‘more’ than -one: park): and for ‘schools and other. public ‘purposes; : ems 
_ bracing in ‘the aggregate not. less than’ ten.nor more’than twenty. acres;and = °* 


: . patents. for. ‘such reservations, to; be. maintained™ for ‘such. purposes,, shall. .be:* 
oe issued. to the. towns; respectively, -when' organized. as anunicipalities : ‘Provided, | 
fur ther, That in case any. lands in said Territory. ‘of Oklahoma, which may ‘be He 
occupied and: filed’ upon ‘as a homestead, under the provisions of law’ ‘applicable: acer a 


to said: Territory, by. a ‘person’ who is: entitled, to. perfect his: title. thereto: ‘under. | 


. such, Jaws, are. ‘Tequired. for’ town-site -—purposes,it. shall be: lawful: for such: 


. person to: apply to ‘the! Secretary: of the ‘Interior to. ‘purchase the. lands: em: x 
braced in’ said. homestead or. any. part. thereof. for town-site purposes... ‘He shall, 


*. file. with the. application - a ‘plat of such: proposed town ‘site, and. if. such plat 
"shall: be approved by. the Secretary. of. the. Interior, he: shall ‘issue’ ‘a patent. to” 


Ae such person for’ land. embr aced in’ ‘said’ town: site,, upon’ ‘the: payment: ‘of ‘the: sum. ao 


"Of ten dollars per acre: for all. the: lands. embraced: in ‘such’ town: ‘site,. ‘except. the: 


Rae lands. to-be: donated and maintained. for- ‘public. “purposes as “provided, in: this ee 
-- section, : “And: the sums. so received. by: the Secretary of the Interior shall: 1 ore 

Le paid. over to: the. proper. authorities of the. paunteipalities when 2 organized, to. » be ee ne 
. ae by. them for school’ purposes : ‘only. eg ae et eee cn nae 


“Approved May 2,'1890 ) (26 Stat. 81, , 1). Pee 





oe AN act To provide fon ‘the’ dispomt: of “public - reservationd - in vacated town sites. oF one se 


additions. £0; ‘town “sites. in ore a Ter, _ ‘Oklahoma “ 


“Be ‘ gnabted: Oy “the: Benate’ ede: House OF ‘Representatives of ‘the: pe ne 


7 ‘ States of: America. in Congress assembled, That in all. cases where a town site, or see 
be ame addition. to a town. site, entered. under. the. ‘provisions of section twenty-two. 
' .:-of an act entitled:“An’ act. to provide a. temporary. government for the Territory: ae 
see GF: Oklahoma, to. enlarge. ‘the: jurisdiction. of thé “United States. court in’ he 456%. 
ge Indian’ Territory; and ‘for: other. ‘purposes, u approved May’ second, eighteen hun- ne 
oo). dred and ninety, shall. ‘be: vacated: in accordance with the laws’ of the Territory ee 
“> of Oklahoma, ‘and patents for the public’ reservations. in. such vacated.town site, 9. 
or addition. thereto, Have not: been issued,. it shall. be: lawful - for the Commis- . 
te ‘sioner. of the. General: Land. Office, “upon: an. official showing that, such town ey 





“4 Bees. 2880 to 2394, inclusive, ae 





2 eighteen’ hundred and ninety-five. . 


~ 2 act, are hereby’ Tepealed. 














| : | DROTSIONS. RELATING TO THE PUBLIC LANDS | oe AB i: 








: o. ‘site, or. riadaition ther eto, ias. ‘héen -vacated,. and. upon, , pasimente of the homestead a = o oe 
ee price 4 for such : reservations, to issue. a patent for such reservations to. the ‘original See 
ae entrymian, : | , | oe 





“If ‘the ori iginal’ entryman’ ‘hall: ‘fail or “neglect ‘to: make: ‘appliedtion’ “for ihe” ae 






ae  xeservations within: six months from’ the vacation of such town site, or. from) fe ree 
oe _ the’ passage of: this: act; the reservations shall’ be’ ‘subject. to: -disposal under » the ies oe 
ee ~~ provisions: of. section. twenty-four hundred and ‘fifty-five: of the: Revised: Statutes. acme 
=) "of the; United. States,. as: amended. by. ae approved, February. twenty-sixth, oS eee 
Haye ; ae eighteen | hundred. and. ninety-five. _ Seige <u See ae ee : 
cE Smee 2. “That. ifva. patent: has. already igguied: or. ‘shall ierentier. issue, for. “an ee 
such reser vation, to. any town or municipality, such town. or: municipality, upon a! 
co ener vacation of the’ town’ ‘site or’ addition ‘thereto, as: ‘aforesaid, ‘may. sell;the (0 0} 
oS “Same at public’ or: ‘private ‘Sale: to: ‘the. highest bidder: after: thirty: days” public: : : eee 
<2 notice of such; sale, and convey. said,Jands to: the -purchaser..by, proper deed... 
oo... of conveyance, and. cover. the proceeds: ‘of. such: ‘sale into’ the. school fund. of 9,000 5. 
“such. town. or, “municipality > ‘Provided, That: where, by reason of the ‘vacation | a 
_ or an entire. ‘town. site and all: its. additions, ‘the municipal organization: has) 
 ¢éased' ‘to: ‘exist; thie reservations in such’ Vacated’ ‘town site’ which” may. have * ee 





been patented to the town’ may: bé disposed: of. as isolated’tracts under the coe 


provisions’ of: section. twenty-four hundred: and. fifty- five: of the: Revised: ‘Statutes rea 2 


sy OE the. United: States,: as, amended. by. the, act approved. ‘February, Pventy-sixth, oe ee 





- Suc. 3. ‘That all laws: and. parts of laws, in’ 80. ) far as: : they conilict with, tm this : Ca 





Approved, May, 1, 1806 9 Stati 116), ie 


at AN acr "Providing ‘for. the ‘comiiita tion. ‘for’ ‘ppm btbe purposes of “homestead — ion . 


in certain, Portions. of ‘Oklahonia © 


| Be it enacted iy the Senate and ‘Ho ouse of Representatives. on the United States | i 
. of America in. ‘Congress assembled, ‘That that. portion: of section twenty-two. ‘of Pe 
the: act. approved. May second, eighteen hundred: and ninety, ‘euititled “An act to 
provide a. temporary. government. for: the Territory. of Oklahoma, tO. enlarge the . . 
jurisdiction of: the: United ‘States court: in the Indian. Territory, and for other”. ce 
purposes,” providing. for. the. commutation for. town-site’ purposes. of: ‘homestead. ee ee 
| entries: in: certain instances, be, and. the same is hereby, made | applicable ' MO ee ey 
_. the lands in the Territory of Oklahoma ceded to the’ United States by the 
".. Wichita: and affiliated: bands. of Indians and‘the Comanche, Kiowa, ‘and. Apache | Bee 


By tribes. of Indians, under’ agreements, ‘respectively, ratified ‘by: the acts of. Con- - eee 


oo gress of March’ second, ‘Plghteen: hundred and. ‘ninety-five, and June sixth, woe = 
ee nineteen hundred. AEE. on eee ee, 


_ Apbroved, ‘March i, 1902 (32 Stat. . 63). 





cb Pown-site entries —The entry. of lands in i foratier Thidiah reséevl- nue hice 


, er tions in. Oklahoma for town-site. ‘purposes is governed. by. section eae he i 
a 52 oe the act, tof May 2 2, 1890 ) (26. Stat, 81, 1), and the act of March 1 Aye ee 





MBowt site entries oe unde s aa 22 of’ the: act: ot May. Q, 1890, a oe - Br 


foie. Sa) © 8 ons Fi 


e . se conform to. the “applicable. regulations . herein provided. ‘for *- —- oy 
_ entries, under sections 2380 to 2394, inclusive, ‘United’ States Revised. oo 6 
ee Statutes, | but i in n addition proof of the requirements made i in the said” a 











ees) See “DECISIONS RELATING TO. /THE. ‘PUBLIC TANDS Te Evel 2 


. i , tion 29 Badd in the Special vepilations ene thereunder’ eg . 
baa August y 1909 (38 L. D. 92, eee must, be furnished.” "The cee ne 


; for. oe fevoncs ee 


2. Bantry of. public. reserves: in: eee. Ollabinien: ton: sites: oe Se 


: ‘Applications: for: patents: to’ the: tracts reserved for: public. ‘purposes; 
— in‘all towns in Oklahoma created ‘under said section: 22'or under any ae 


other. act. where tracts have been. reserved for such ' ‘purposes. ‘under. ' 


oo ie said section. 22. may ‘be filed on. behalf of the municipalities whose 7 ~ | 
~-- gorporate limits cover the land in: which such. reservations are sit-, | °.~ 
oo aated. . The: application: should. be. ‘made: ‘by: the: mayor. or. other: oe 
a "proper municipal officer and ‘describe: the reservations to be: patented. te. 
according ‘to the approved’ plats of said town site, and the same 


- should be accompanied with the proof | of the municipal organization oe : 


AG - of the town similar to. that: above ‘provided - for the disposition of ther f5- 


| “proceeds: derived. from the. commutation cof homestead entries for — 4) 


-. townesite: purposes. under said section 22, and proof must. also:be filed. eo 


- therewith of the authority: of the officer filing the application’ to make - = : 


| - . the same with the proper record evidence of his election and quali-_ ee cs , 
ae see a fication as such officer. The’ application and proof must be filed in, 
© the district: land office ; and-if the register thereof find: the. same oe 


be a sufficient under. these regulations, he will i issue the certificate of entry. a 
a in the form provided therefor. tee ue ae 
ee. Entry of public reserves in ‘waaated: ‘Ohiahome rey ‘pites: Se 
he Under the act. approved May 11, 1896 (29 Stat. 116), where a town i 


site. or an addition. to a town. fra in: a homestead commuted to. a Sie 
_ town-site entry under the second-proviso: of ‘section. 22:0f the act ~~ 


a “approved May 2, 1890 (26 Stat. 91), has’ been: vacated: under the laws 


a 7 of Oklahoma’ and patents for the public reservations therein have not - os | 
a been: issued, such. reservations: will be ispoeed of in the. following - oA 


Wee /— manner: : CA8 
QQ) ‘Application’ ae ne by “thes 5 original aun ie iApplias 2 


oe. én for a patent to such reservations ‘may be-filed by the original. a 
etee entryman within six months from the vacation of the town'site, and. 
proof must be. filed by: him, with the ‘register, of the due vacation 2 
of such town site in accordarice with the requirements: ‘of the: laws © ae 
Ey a eels 2 Oklahoma, which proof, must consist; ofa copy of the’ record evl-- co as 
., dence of such vacation duly certified. - ‘Such proof must. also be ac- 


| companied. with. evidence that the corporate ’ authorities of the munici- me ; 


> -— pality,, if one be organized, i in which the reservations were ia langresneae ae ee 


ovrst 


ne ae os 7 -to D making such proof with inotice of the application a and of the date ae 


“2 Sees, 2880 to 2304, inclusive. 











ee ae DECISIONS RELATING “TO. THE PUBLIC: LANDS : ADB oe. 


a . ve pedo wil: i indo) Ee the ‘pail be found Gulieent ae cies ee 
---will’be allowed :for the; reservations’ as described inthe town-site; plat a 
a upon. receipt « of the ;payment of the homestead. price. It the munici- Peg 
.- pality-is represented:at the.time of making proof, it may-beheardin 
os 4 opposition t to:the' application: and. decision -be rendered thereon, msubjeot 2 as 2 
os iS appeal-as ‘in’ ‘other cases: a se ee 
oe (2) Reservations . waeposes of as. ‘isolated Pacts. 5ST case’ cot ‘the ° a 
ae ices of the. original entryman to apply for patent to such ‘reserva an, oe 
tens within’ six: months:from:the vacation of such town site, or incase“. 
oe gach reserves have been. patented. to. the sounicipality:and - it: has ceased” a) 
oh Page. to exist’ by reason of. ‘such vacation, ‘the reservations willbe: disposed eae 
_ of.as isolated: tracts. under. ‘the provisions of section: 2455, “United. 
States: Revised. Statutes, and the. acts amendatory thereof, and. ‘the ee ae 
< regulations issued. thereunder... a a ay ae a : eee 
4. Sale ‘of patented’ public + reserves: in “ndeated: Olblahoma: Non as 


. pee —Reservations. may be -gold: by - an existing municipal corpora- _ ae 





AN ACT To. extend the: -provisions OP: inuiee eights title | -thinty- ae of “the. Revised ae : 
> ‘Statutes of the United States, entitled: “ * Reservation | and ‘sale of. town. sites on the 
ae owublie lands," to, the ceded Indian’ lands: in the’ State of Minnesota, , 


| ie: 46: eniigied: wr dhe: ‘Senate. ond. House ‘of Representatives. of ‘the Unitea | 
Le States: of America im Congress assembled, That chapter, eight, title thirty-two, ree 
of the Revised. Statutes of the United ‘States,’ entitled a Reservation and sale. 
of town sites on the public lands,” ‘be;: and is. hereby, ‘extended. to: and. ‘declared eee 
_ to be applicable to. ceded Indian lands. within. the ‘State of “Minnesota. This. ae 


act shall take effect. and be'i in force from: ‘and. after its Banenee. 
Approved, ‘February. 9, 1908. (32 ‘Stat.. 820). 


. Nore, —Town ‘sites. on: ceded. ‘Indian. lands’ in. ‘Mirinesoia. will: be. Sissosed of in “geeords ae 
se ace ance: with | ‘regulations herein . prescribed : ‘for : town : sites: created ‘or. tisponed: of. under. ‘Sec- Pag ane 
; ae 2380: ‘to. 2394, inelusive,, “United States: Revised: Statutes. to Sy, 


TOWN, SITES IN. | FORMER INDIAN. ‘RESERVATIONS. IN. STATES: 
OTHER. THAN. OKLAHOMA , AND MINNESOTA | ; 


a “A athonity: for ae survey ay ‘diepoeal. of dows: ee in. areal eee 
ae “Tndian tenon: in: | States: other) than: Oklahoma and. a Mineo 5, 
8 “disposal of. lands j in such t reservations. | oe 








vg = re : 


me, tion, upon. the vacation. of the town Site, where patent has been issued _ . * : : : 
: “to: gach: municipality: therefor, the proceeds of such. sale. to. be covered. ae 
oe into the: chook: fund of. such. corparation.. See’ pind he B nad. (80. Bh 





ee “DECISIONS: RELATING To: THE. PUBLIC LANDS | “Even, ; 


“Bélow3 is’ nibted a. Hist ‘of: eservations! oa ‘thie’ acts: of Congres | 


— ee authorizing the establishment of town sites ‘therein: 


RESERVATION - pos hat i ; oe a ae: Sacr OF concREss’ 


oe Blackfeet, Meat ae Ge Mar. 1, 1907 (34. Stat: ‘4015, ;, 1089). 
_- Cheyenne: River, S. a “May 29, 1908: (35. Stat. 461,463)... 


"Goeuir, a’Alene, dahon Tame 21, 1906 (34 Stat. 325, 387). 


ee Colorado: River, Ariz..and Calif-_-.----.-_. Apr. 30,1908. (35 Stat. 10,77). 


- Colville, Rede Mar. 22, 1906 (84 Stat. 80,82). 


it CLOW: Mont 22 pene “Apr. 27, 1904 (33: Stat: 360, 361) 
7° Flathead, Motte.) ee bees - June 21,1906 (34 Stat.’325, 854). 
Fort: Belknap, Mow pe Mar.,:3, 1921. (41° Stat. :1355, 1250). - 
“... ‘Fort Berthold,-N. Dak-_---.. auu-~-2---~-_- June 1, 1910 (36. Stat. 456, 457): iC 
ie Fort. Hall, Mente oe ay, 31, 1918 (40 Stat. 592).°°° 

—s > Fort Peck, MOU ee, May 30,- 1908. (85 Stat. 561; 563). ee te 


“Pine Ridge, 8, Dak-.—_---___-__----_--__-. May 27, 1910 (86 Stat. 440, .441).5 


ie Rosebud, 8. Da 2a ann nnn Mar. 2, 1907, (34 Stat. 1230; 1281). 
“Rosebud, $.Dak___2-_- eee May 30,1910. (86 Stat. 448, 449). 
~ > Shoshone, Wo 2 8 eee Mar. 3, 1905 (88 Stat. 1020, 1021), 

»*s Spokane, Wash ges . May. 29,'1908 (35 Stat. 458, 459). 
_ Standing Rock, Ny Dak. and. 8. ba eis .. May 29; 1908 (35 Stat: 461,463). 

ow Standing Rock, N: Dak_---__- | eS eS . Peb: 14, 1918 (37° Stat: 675, 676). 

‘Uintah, Wan eee ‘Mar. 3, 1905 (33 Stat. 1048, 1069). 


| ae by. such. towns: Or" cities: to, any. ‘vein | of. gold, : silver, cinnabar,; copper, , OF jead, 


ef Walker River, Nev cee May 27, 1902. (82, Stat: 245, 261). 
oo. 2 ‘Wind‘River, Wye ‘Mar. 8, 1905° (33° ‘Stat. 1020, 1021). 
> Xumay eet eee ce Apr. 80, 1908. (85. Stat. ey Fs 
ne “TOWN. SITES: on: MINERAL LANDS +. ae eae 
Pee peat ct "(United States Revised Statutes) ee sre _ 
o ” Sino. 2392. ‘No title | shall be: acquired, under. the foregoing | provisions “ot ‘nis ee : 
ae : chapter, to. any mine of gold, ‘silver, ‘cinnabar, or copper ; or to aby. alla’ oe ; 
is ne or possession. held. ‘under’ existing, laws. eae ae es - 


jAN ACD To. repeal. timber-eultare laws and for, other - pUEposes. 





ae _See., 16. That ‘town. site “entries ‘may: che. ‘made. by: ‘incorporated ewan and ae 
“dties on: the. mineral, lands. ofthe United States, but no title’ shall be acquired a8 


or to any valid. mining claim:or: possession held ‘under: existing law. When. 
a ‘mineral veins are. possessed within the limits. of. an: incorporated town or city, ig SEE 
and ‘such: possession ‘is’ ‘recognized ‘by: ‘local authority: or» by-.the: ‘laws: ‘Of:ithe ° 0 


United States, ‘the. title to town lots’ shalt: be. subject: to’ such: yecognized posses-- jee 
sion and the necessary use thereof and when entry has been made or patent 

-. 0 dsstied” ‘for ‘stich ‘town’ ‘sites’ to. such. incorporated’ town ‘or: eity,. ‘the. ‘possessor Of 
such mineral vein. may enter:and | receive. patent, for -such. mineral, vein, and. the 7 
| ~ gurface, ground: ‘appertaining: thereto:. Provided, ‘That. no. entry: shall, be. made - 


~ by such’ mineral-vein ‘claimant: for surface ground. where: the’ owner or ‘occupier : oe 


of: the surface ground. shall ‘have had ‘possession of ‘the: same: ‘before the nicep- wa? 4“ 


ae ae, of the title of the mineral-vein applicant. 


“4! eps eae auee iG a oo 4 Bee Sat aie ve Ree? fe he Se 
ee ee, ie noe er tr ey 


Approved, March 3 1891 (26 Stat. 1005-3101). 





eas - 7 Ano a, 2886, United States Revised Statutes. — z = _ ae Fe ae ee = : = : 











ee ee ; “DECISIONS. RELATING ‘TO THE. PUBLIC: ‘LANDS DTS on OS 


“The. gener al tea: ane ae coniprised: ‘in| ‘ection. 2380 to. 9394, oe rae 


- nitea’ States: ‘Revised. Statutes, authorize. the. entry: ‘of: town. sites, Labia! 


io OF the-sale of lots therein,’ upon public lands * which. may include’ oS = 
unpatented. mineral. elaims, but the rights of mineral. claimants:upon. 


ete any land. entered ' ‘or. sold. under: said: town- site. ‘laws: are’ expressly 3 = 2a 
"oe protected: by ‘sections 9386: and 2399, -These:.two sections recognize. 9°. 0) 


oe ‘the ‘superior. rights, as: against: any town-site: claimant—whether : COr-» ae 


porate, community, or individual—of. all. claimants for mineral. MOINS. 


possessed agreeably” ‘to: local: custom; or: for any: vaild. mining: claim a 


3. or: possession. held: under. existing” law. ~The ‘precedence | and. supe- s 
ee ie riority so ‘accorded to: mineral. claims, however, depend in final analy=/00 00008 
Be ise Spon: the question. of fact, whether, at. date of orn te entry: or ee 


; © abhtain: mindrals: of such. ae and. valtie. as. to: 0: justify expenditures a 
_. for the purpose ‘of extracting, them ”” (89) L. D. 356). Where. One 

- "affirmative. ‘showing in: such behalf.. is made in.-due’ ‘course by: the. 
a tg “mineral: claimant, his. right’ to ee patent: ‘for’ the. land : (subject . HO a oo 


the: distinction: hereinafter. noted: as to: ‘incorporated towns) : will: not. ae 


| Be : ‘be pre} judiced ‘by any: previous: ‘town-site entry, deed, or ‘patent. cover-. 28. 


“ing. the : same land: sae bene 29:L. D. A286; 382 L. D. eJaG) 34h. De ae 

i a | ade eaid. general ae ae awa, as! sigbnsiitied: aye the idlepattasent os 

: 2 | su the courts, ‘an entry. including: unpatented | mineral. lands: may be | 
made for ari ‘incorporated ‘town: as “well ‘as. for: ‘an: unincorporated. co 





- town, ‘the’ law. requiring: that in. ‘the: former. case ‘the. entry..shall. be os ve ee 


os "Seas by the: conporate authorities,’ ‘and in’ the. latter: bythe county. 

: While such: general right. of entry-by ior:for 

~~. incorporated :towns and: Cities is therefore. independent. of anything » Seog 
a contained 1 im section 16 of the act. of March 3; 1891 (26. Stat.. 1095), it 


judge (84. LeDy 24) e 





will: be seen’ ‘that. that: section: in. tetms announces the right. to. enter — - eee : 
oo ahineral.. lands. The, protection. afforded. to mineral. claims. by- the: sores 
—- body of section 16. is similar to: that. given ‘generally, ; in: said. sections. 0 


: tie 2886" and: 2392, Revised: H Statutes, but the:  ProNaR to. ‘section. 16. is: | ey 
ote follows?’ Sanh SEaP do S| mt sprep itn VRE ke Ranke og wesgiemge gS 





: See oe where. the . owner or. ‘occupier. of the “guptape ‘ground 4 shall. Ae oS ee 
vo i ehad: possession: of the: same. > before, the: inception of ‘the. title. of: the. mineral WEIR oe 


see | wh ‘spplicant: 


a such an entry provided for in the general mining. laws... But. said | 


. a 3 gts Bee ste ge sy 2 ree aus he auiy leg Coe 


eget “The! department: hie. néver” ssylewed! ‘said ‘proviso: ‘as ‘eamintiag 
i 2 Sander! any circumstances, the allowance: of entry for a “mineral: Vein ee 
a independently. of “the: surface: ground. ‘appertaining thereto,” ‘nor dg: ao 


es _ proviso. creates one distinction’ ‘between unincorporated and - ineor- Sf 


> porated tor towns as regards t the relative rights 0 of town- site te occupants, - ae 











ee eae “DECISIONS: ‘RELATING To. THE PUBLIC LANDS _ ae “Nol ae 


oo ‘and: caneval auc ahiak is, ‘that iliarene the: town. dite patent ne 7 
will, in either case, carry. absolute title:to any. mineral not.lnown’ to 
--exist at the date. of town-site. entry;: thé. adverse rights of mineral and 


oe -town- Jot claimants: within incorporated: towns.are ‘hinged upon ‘pr. rior- 


ity of initiation. That is to. say; that:after-entry is-made for such ~ 
- town, no entry: bya smineral- vein: applicant will be allowed :for:: any - 


be ~Jand owned and. occupied : under the town-site law by: a party whose | Sis 
i. Dosession: antedated. the: ae of the. mineral — come os 


. contain valtable: snindials” en eee, ~ 
ae ‘Subject’ to the. distinction’: above. noted; he: toreaiiny) eae moe 
Supply: to. all. mineral claims: within town sites: entered or “disposed. OF oo 


~ ander any of ‘the. laws, above: mentioned, and:also to mineral claims ie 


within: town. sites disposable under: special acts containing n no. . Teter: ae 
es sence: to the rights of mining: claimants. Perey ee sae 

~The law: ‘does. not. Tequire that: town- site: entries. shat: Soluie: ny > 
7 aeee claim. or: ‘possession. except such - as may have: ibeen: patented | ce 
ae (29° Le Dy. QL). ‘Mineral. claims: awhich : have: not: been : -patented, may 
be. excluded: from. a: town: site. entry. at: the. option . of; ‘the: town-site 9° 


| | applicant, who. must, ’ a that. event, furnish satisfactory. proof that 
- the exclusion covers a,‘ “valid mining claim. or possessian ‘ held.under 


existing: daw”? (38° he BD. 5A)... The: exclusion. of :a: mill-site.. claim ©. 


 from:a:town-site entry. is:necessary only.in cases where:the mill-site . 
~~ daimant shall have: -been(-in: occupation: ofthe. ground, under; regular ce 


a. : : “location, from. 28 jtime. antedating its: occupation : for town-site: : :pur- | 
“ * sposes. The ‘issue of priority ‘in: -suchcases maybe. raised: ry & the town- = 


i “site applicant the e mill-site claimant; OF! ‘the ‘Government. 


“COUNTY-SHAT TOWN, ‘SITES | 


ose ioe w nited: States Revised: Statutes) » 


> ~ 


Se. “2986. “There: shall’ ‘be granted ‘to the several counties or. r parishes oe ‘each ae 
“State ‘and: ‘Territory, “where : there: are- public lands, at: the. minimum - price: “for. ; 


a , which public:lands of the United States.are ssold,, the right of. preemption toone | 


3 quarter. section of land, in each. of the counties or. parishes, in trust, for: ‘such eee 
f counties . or parishes, respectively, for. the- establishement. RO seats of. justice — ae 
‘therein, but the proceeds of the’ Sale. of ' each of ‘such’ quarter sections’ ‘shall. bes. |. 


sy appropriated for the: purpose’ ‘of’ erecting’ ‘public’ buildings ‘in’ the’ eounty’ “or: an 
- parish for which it’is‘ located, after. deducting: theréfrom the amount originally es 


-.. paid for the same. And the seat of justice for.such' counties or parishes; re. 
ee fies _Spectively,, ghall- be: fixed. previously to-a' sale. of, the. = agiotning:, lands. within the.’ as 
7 Aaa ind or, parish for which. the same: is. located. Shee. te” ur ean 


-Nors. 2Phe ; instructions - contained: ‘in: “Ggeniar. “of! core 1, A908 - (88 LL snk 92); 2,807), 
will be followed in connection : with applications. for. county-seat town’. sites. The: regue 


7 Jations: ‘are. not* Reprinted here’ because: ‘there: is but little Present | need» for ‘Feferonce. a ks 


thereto, ie Cbeted, cede i) baa dgte dd tn 02 om 


+ le, 








bee ae " DACISIONS, RELATING TO: THE PUBLIC LANDS, a : ce ee 


“LEMITS: OF ‘RESERVATIONS OR. TOWN, SITES: 


tae AN ACT "Respecting. the limits ‘of reservation. ‘for, town, ‘sites upon. «the public Saeed cee 


wo ‘Be it enacted. by the Senate and House of Representatives: of- the. United oe 


... States of America: in Congress assembled, That ‘the existence or imcorpor ation: of  D 
"any town ypon the public lands of the United States: shall not ‘be held to ex: 5 
ae clude from preemption or. homestead, entry. a greater quantity. than twenty-five ee aoc. | 

eae hundred: and’ sixty acres of land, or ‘the: maximum area. which. may be.entered = es : 

i osetia town site under existing laws, ‘unless: the entire tract claimed. or incorpo-.— rn 

aa ~ yated-2 as such town site shall, including and in excess of the area above specified,, 


_- be-actually: settled. ‘upon, inhabited, Ly dmproved, and, used for business and munici- : ye ae 


| pel PULPOsese il Eee 


Sec. 2.. That where, entries . Shave Horat store | allowed ‘upon | Panda. cee cae et 


ee wards: ascertained to have, been embraced in, the coporate limits. of any town. =~ 


- put which entries;aré.orshall. be: shown,, to the. satisfaction ofthe. Commissioner ens ae 
ros of. the General: Land Office to include only vacant. unoccupied lands of. the. United eet ee 


States, -not:. settled : ppon. or,. “used. for: municipal purposes, ‘nor: devoted. to- cany. 


| public. use of. such. ‘town, said: entries,. af. regular. in.all. respects are. hereby con: | me iS sage 
firmed and. may be carried. into: patent: Provided, That this confirmation shall: 


not operate to. restrict ‘the entry: of any town site to:a smaller area than. ‘the maxi-. 7 
mum. quantity of. land which: ‘by. reascn of present population it. may. be. entitled 


.. to enter. under said section : twenty-three } hundred and 1 eighty-nine | of the Revised oy 


» Statutes. a ‘ bie: fs : 
SEC. 3. That ‘whenever ie eciporate: limits ‘ot: any town. ‘upon ‘the -publte. ; 
3 ‘domain, are. shown or, alleged. to. include lands: in excess, of the maximum. area : 

specified. in. section, one. of. this act, ‘the Commissioner of the General Land Office 
may require. the authorities: of such. town, and. it. shall. ‘be lawful. for: them, . 
to elect what portion ‘of. said lands," in: compact’ form’ and ‘embracing the actual . 


sité.of the municipal occupation and improvement, shall be withheld’ from. | 


preemption. and homestead. entry ; and thereafter: the residue: of. such: lands shall 
- be open. to ‘disposal . under.: the. homestead and: preemption. laws... And. upon’. 


| ‘default of said. town authorities to make such’ selection. within. sixty days. after ee ; 
notification by. the commissioner, he may dir ect. test: mony respecting the: actual’ eee 
. location’ and * extent of ‘said improvements’ to be taken by. the’ reg: ‘ster -and pe © ee 
ss receiver Of: the ‘district in which such town: “may ‘De situated ; and, upon ‘receipt. 2 0' a 
- “of the same, he may determine: and set’ off. the proper site’ ‘according’ ‘to section. oo ae 
ane one of this act, and: declare. the. remaining lands: open: to settlement: and ° entry 


ees under: the homestead: and. ‘preemption. laws; ‘and: At: shall be the. duty. of. the Bes 
secretary of each of the Territories of the United: States to furnish the surveyor ee ge 


general of the Territory for the use of the United States a. copy duly: certified’ . 


a s of every act. of: the legislature of the Territory. incorporating any. ‘city: or. town, ; < : : et 
-. the same to® be: forwarded. ‘by : such secretary: to" ‘the. surveyor: poner within os 


ae month: fom. date: of its approval. © 





“RS 1 he Ae oi a es at, ete eS oe a - “haf - ce Se - : kes ao 


_ Approved, ‘Mareh 3, 1877 7 (19 § stat, 392). 


LANDS, Nor SUBJECT. TO. "TOWN- SITE RESERVATION. ‘OR, ENTRY me ae 


“ (Unlted States Revised Statutes)” 


| SEG 2393. The. provisions. of: this: chapter’ shall ‘not : py ‘to. , military. or ; page? 
o other reservations heretofore made by the. United. States, nor to “reservations... eo tts Bea 


- 57822—27—vor., 29 











8 1800 "DECISIONS. RELATING TO THE PUBLIC. LANDS | | ie ae 


7 tor” lighthouses, bastenntioiadl, mints, or ‘such’ other : publie purposes as Yas Poe 


i - interests: of the United States may. require, whether held. under: reservations. 7 a 
ie ‘through: the land office by. title derived from the Crown of “Spain, or. otherwise. oo 


RIGHTS | oF TRAN SFEREES OF TOWN. Lors | 


oe 2 “from ‘the United States at "public: sale | in certain cases. cae ro ase 


ae Be. ait. onaatess wy the Senate. Ging ‘House’ of Representatives: of. thé: Sdn = 
apt * States Of - America mM. Congress- assembled, That in all cases where. town lots... 


wo Were’ sold by the: United States: at: public ‘sale, and the purchaser: at such ‘sale: eee 
or shad) transferred his ‘interests. in any” such - lot prior. to the. eleventh day, of. . =. _ 

a a October, ‘nineteen hundred. and eleven, “and ‘patent has not: ‘been. issued in. the — ok 
_.. name of’ the: original purchaser, the Commissioner of the General Land Office 


Rey ~ may issue: a patent in the name‘ of the transferee: where full ‘payment of the: 


: “purchase price. has’ been made and: ‘satisfactory evidence of the transfer has... 


been. furnished: Provided, “That At be shown that the original. -purchaser- iss 


_.. dead, or ‘that after due inquiry ‘his whereabouts | can not béascertained, and . © a 
oe Ene instrument of transfer given L by the ‘orig sinal purchaser « has: been lost. OF a 


destroyed. 


"Approved, Tuly 9, 1914 (38 Stat. : 454). 


ree ~The purchaser of a town lot, a is ‘sold on 1 the: cecal plan, : 
| Bn transfer his equitable interest in ‘the: lot, prior to the payment Ya 
of the last: installment of the purchase price, but: the Government a hes 


~ will not recognize anyone. but: the original purchaser. and will issue ~ : hae 
ee ts necessary: ‘papers. and. also: the. “patent. in his. name.. “By. such aaa 
course, the Government is. relieved of all. unnecessary: responsibility, ue 


ee and the patent, when issued, inures to. the. benefit: of the. transferee. . es 
| » Formerly patents. were. issued to. transferees, but’ based on. ‘depart- Le 


on “mental instructions. of: October’ a 1911, patents. are now issued only es 

SS ie the names of the original purchasers, except where. their issuance ~~ 
as = to. transferees is authorized. by. the act of July 9, 1914. (88 Stat. oe 
cat 454), and. instructions: thereunder | _ SBETOVeR August 5,: 194 cs ee 
piel D. iene oe | Rhee 


“TOWN, STEES, IN’ ALASKA 


 Babgaation relative to. Abe pec town- site ave which dave béen ote 


: pea relating to the disposition of lands as town. sites.in the. Terri. oe =e 


. - _ tory 0 of Alaska i is ‘contained i in: Cireular 2 No. (91 cst i. De 2, ae). 


: Opa ailable, : at : the rate, eof, 50: cents: each. i 


“TOWN- SITE PLATS 


“Photolithoptaphid copies sét town site pats will be furnished, ‘when ef co : 


. Seige oe 
: arb 


ores - DECISIONS ‘RELATING. TO ‘THE PUBLIC, | LANDS OSE ABE: Crees 


os ACQUISITION | oR HOLDING OF TOWN LOTS. IN THE: semen oo 


BY ALIENS _ 


oe “ANA ACT To etter ‘acing and regulate ‘the. rights of aliens: to hold! and’ own, real al estate ce ee 


“in the: Territories, Coe 


_— - See. a: This act. shall not ‘be: construéed: ‘to prevent : any ‘persons not. eee, ae 
a citizens of the. United States from. acquiring or holding: lots or parcels of. lands ee 

-. .invany: incorporated. or platted ity, town, ‘or. village, or in any mine. or ¢ mining” a Diets 
a "claim, in. any of the Ter ritories of the United States. . ee fe on vee 


ook Be sd ee eee en aa rs A oben Oss os aR Oh ee 7 ue Hee eo 


_ Approved, March’ 2) , 1897 (29s Stat. 018). 


Pr ee 


PARKS AN D CEMETERIES | 


7 “SALE 0 OF PUBLIC ans TO ‘CITIES AND TOWNS. FOR PARKS SAND os 


CEMETERIES. 


2 AN. ACT To. “authorize entry, of ‘the publie lande: by. Incorporated cities. and towns ns for | eee 


‘cemetery and . park PuEpORee 


.3 Be. at enacted: by y the Senate: and Houee or: ‘Representatives of: the. ‘United a 
es of America: in Congress assembled, ‘That incorporated ‘cities and, towns 
shall have. the right, ‘under rules: and: regulations: prescribed by. the Secretary ae . 
oe of: the Interior, . to purchase for, cemetery and: park purposes “not. exceeding eee ee 
. one quarter. section: of public lands not reserved. for. public use, Such lands’ to. Dee ee 
within three miles of ‘such. ‘cities or towns: Provided, That when such diy foe 
1 OF: town is. situated within, a mining district, the: land proposed to be taken | ne 
| under this act shall. be: considered. as mineral Jands,. and patent. to: such. lands: 


ae -. Shall. not. authorize ‘such city, or town -to. extract. mineral therefrom, - but. all 


such mineral shall-be reserved to the United States, and such reservation shall ence 
ah eis. a entered in” such. patent.. ei, ane 


» Approved, ‘September’ 80; “1890 (26 Stat. 502). fa ecie aee eo 
“AS Entry. 0 of surveyed land. —The right of entry nndex the. ict’ cape 


a 2 oved’ September 30, 1890. (26 Stat. 502), is ‘restricted to. incorpo- . ae 


eo rated, cities and towns, arid each ‘of such cities’ and towns shall. bew ae 
oe allowed. to’ make entries of. tracts ‘of. unreserved. and unappropriated i ee 
public. land, including land in Alaska, by Government: a oe 


not: exceeding, in all: entries. hereunder. ‘by ‘such city or town, a 


. quarter” section in area, all ‘of which ‘must. lie: within 3° miles. of pes 
Re ae cor pera Himits of the city « or town for which the. entries sare eres 
2: EB néry of abieonigat land: it the publi: surveys hate: nok Bien io ae 


, % extended over the land: sought. by: any city or ‘town under: the pro- ee 
- visions of said act, it shall: first be’ necessary for the proper ‘corporate oe 
authority. to apply to the district: cadastral engineer of the district 9 
Ma in which: the tract in’ ‘question is located for: a. special ‘survey of the coe 
“ie! _ outboundaries: of. ‘such: tract.” The: appliention: should describe: 6 tHe aed 


” 


5s 


oie "DECISIONS ‘RELATING TO THE PUBLIC LANDS. TWO 


— yee: of he lind’ sought’ to be surveyed and, as. s piipanabaly as | ‘ 
ae pole, its area and geographical location, Tracts. covered by such _ 


«special surveys: must be as nearly as pr: acticable i In square. form, and 


-. entries of the same will not be allowed until after the surveys shall can. 

| 7 have. been approved by the district. cadastr al engineer, and - accepted 

“sg = by the Commissioner of: the. Gener al. Land Office... ~The current ap- = 
“he propriation for. “surveying. the: public lands . being applicable ton 
7. the‘survey of linés of reservations, as well as to the extension of the 
ao ordinary lines of the system of public. land surveys, the cost of the 
Surveys of all unsurveyed Jands ‘selected under the provision is of,  *, 


ae said act of Septerhber 30, 1890, will be paid for out’ of said appropria- 


oats tion, the same as the special. surveys of the outboundaries of town |. 


ia ee sites and for like. reasons (see case of Fort Pierre, oo C. L. oO. 117), = 
ee oeand the’ surveyors. “who execute ‘such special | surveys will report. — 


whether the land j is ounce mineral i in char acter or os an n organized _ 


i dining district. 


8. Application co pr ‘bof as hipaa: i ee purposes indi. 


a “cated. herein can. only. be: made. by. the: municipal authorities of an 
mes incorporated ‘city or town; and in all cases the entries will be made. — 


and. patents issued to: the ‘municipality | in its corporate name, for the 

2 specific purpose or purposes mentioned in said.act. i 
The land must be paid for at the Government price per acre, after 2 
proof has been. furnished. satisfactorily. showing— — 7 
Pye ‘Thirty days’. publication of notice of intention to mais entry, 


Ee ere the same manner as in. homestead and other cases. ze (38. i D. 131; 
40 L. D. 459; and 43 L. D. 216.) | 


- (2) The official character ‘and. authority of the officer or. - officers 
making t the entry. ws 
(8) A certificate a ihe oitican, ‘daving. snemay, “OE. el pesed of - 


| ‘incorporation, setting forth the fact and date of incorporation of the a 


city or town by which entry. 1 is. to be made, and the extent. and. Joca-_ 


a tion of. its, corporate limits. 


-(4). The testimony of the aot and. ae. epublciod: nitneased : = 


‘ = e io. the effect that the land applied. for is vacant. and unappropriated | ’ ‘ 
Cee by any other party, and. as. to. whether: the same is. either. mineral in ie 
ages character or. located. within, an “organized Ee district or within. oe 


7: ae os 
(5Y: In case, the land applied: for:3 is deaoribed — nictes aad ae Ae: 


L : — : a established by a special survey of the same, that the applicant. and - 
ss EW of the ‘published, witnesses have. testified from personal knowl- a 


— - pntared i is. “wholly Seas 3 aailaa of the corporate Timits of the city ve, é: 


oe. or town for which entry, is to be made., Bett? 28 bret oo 


ok proviso: 


— es — "DECISIONS. RELATING TO: THE PUBLIC TANDS as 133, aaa 





we Centifioatié LW hete the root shows that the: land? ‘is Suiits 2 : 


: s in. character, located in a mining district, or is within a region known 


Ce ‘as mineral lands, the certificate of f entry s shall contain the: following Ls ene. 


provided: ‘That no ‘title’ shall: He: Hereby. ‘acquired’ to ‘any “qitheral” “dohoslté. 


_..wthin the. limits of thé above-described tract of land, call such’ V deposits | therein a - on 
ee = being Pestived: ‘as ‘the prcperty rc of the. United States. ee — peer Stas mee EEG he ; eee 


oH - SALE OF PUBLIC LANDS: TO. “ASSOCIATIONS. AND: "CORPORATIONS Po 


. _FOR: CEMETERIES 


CAN PACE: To. ‘authorize: the. sale of public lands, for’ ‘cemetery. ‘purposes 


Be it t enacted by: thi Senate. and House of Rep? ‘csentutives. of ‘the United ‘States cae me ian 

oy America in Congress. assembled, ‘That. the Secretary of the Interior: be; ‘and eh a Fee 

he’ is her eby,. authorized to sell and-convey to. any. religious : or fraternal, ‘ASS0- ee 
ciation, or. private “corporation,:. empowered. by the, laws under. whith. such be ae : 

- ‘corporation. or association is organized or incorporated: to hold real estate for 

- cemetery. purposes, not to exceed. eighty. aer es of any unappropriated nonmineral o - 

“public lands. of ‘the United States. for. cemetery’ ‘purposes, upon” ‘the’ payment; 


-.: therefor by such | corporation: or association “Of - the ‘sum or Hot: less: than, one 


“4 dollar and twenty- five cents’ per acre : Provided, That ‘title to. any” land: disposed. 
of under the. provisions ‘of this act shall. revert: to, the United. States. should: the: 
land or. any, bart thereof be sold: or cease to be. sed for: the | purpose. herein me 
provided. es: a a : 

- Approved, ‘March 4, 1907 (84 Stat. 11082). 


(34 Stat. 1082), the: right to. parchate public land. for somtaty pur- oa 


| poses i is limited to religious, fraternal, ‘and. private: ‘corporations OR : 


associations, empowered | to. hold real: estate ‘for cemetery ‘purposes A 


_ bythe laws under which. they. are organized. Such corporation. Or 2. 
association shall be. allowed. to make but one. entry of not more than 

80 acres of contiguous tracts by Government subdivisions. ‘of non-2)- 
mineral, unreserved, and ‘nappropriated ‘pubke, land, including OO eae 


‘ publi land in: Alaska. 


2 & ntry of unouroeyed land. —It the public surveys have not been eC ee ie 


ee signa’ first ‘apply. to ‘the proper’ ‘disttict. cadnctral ‘digt. 


 neer for a special survey. of. the exterior lines of: the tract. desired, ee 





_ describing the topogr aphical. character of. the land and its area ‘and Sate SAS! 
- geographical location’ as” accurately as. ‘possible. | “Such. tracts: must. ~ Gee 
be as nearly as. practicable j ina rectangular form, and after the survey Ee 

.- and: plat thereof has been. made, approved. by. the: district cadastral - E 


oe engineer, accepted by the General Land Office, and: filed in the dis- net Seles 


- : ~ trict office, application may then’ be made for he entry. of the. land ye 
‘under. sid: act. The cost: of such. surveys will. be ‘paid ‘out. of the =. O82 £2 


ce _ current appropriation for seu eyine the. able. Tends,” and: 1h. pe 





ie ges St “DECISIONS. ‘RELATING TO: THE: PUBLIC “LANDS - vot. a 


Je . - | oe apa employed. will report whether ‘the land Is. miner ral in 
| WE were : a ee oe 


Ae Proof. ~The -p creat ce. eatictactorily: ete pase a oe 


ae > (t) The. filing of a notice of intention to make Pitot, ‘the ‘isguianice, 
2 in manner and: form. so. far as. possible as in other cases provided, | ; 


oo of the publication notice, to be published and posted | for the time | 
and in the manner provided by the act of: March 3, 1879 (20 Stat. ~~ 


AT), and the regulations: thereunder’ (38 J Le. D. 181; 40 L, > 4595 ove 


ay i as L. D. 216). - 


(2). The official “dharibta® of ‘the: office or. egticore ae ot = : 


ee behalf of the association: or: corporation. to. make. ‘the entr yy; and his. © 
fo. Seon, their, ‘express pathority. to. ‘do. sO - conferred. by action of. the. 
er association. 8 Ee 
aes < (8). A copy: of the bod: ‘contified: be ie. ‘Slicer nee ing. oe bs 
aa thereof, Bhowing, the due > incorporation and or ganization and date, he 


3 ; The. law under. which. at: is. S oeeanized and oe “hi ch it ae ives. a | 
eo 4 authority: to. hold real. estate for sematety: ‘Purposes: must also be 


a2 cited. oe | aoe 
ta : (4) ‘That the land: ‘applied oe. is ‘qodminetaly “vacant, and. a 7 
_ appropriated public land, and’ ‘the: extent to" ‘which itis ‘used ‘for 


Pon cemetery: purposes, and. when’ first § SO used, at it. Is: sO. cused, “whichmust. © - 


be shown by. the ey of the applicant and two. of the: 7, 


: tised witnesses. 


rae” Price: ~The land. must Be aia for: at guch'p price per : acre. as shall 2 

be: determined by’ the. Commissioner. of the General Land Office, | - 
re pryrided that in no. case.shal! the’ price be less than $1. 25. pet’ acre.. 

5. Procedure. —Entries under this: act must issue to the association 


hog or corporation i in its ‘corporate name, and the. granting. clause 3 in the _ | 
| certificate should. state that the patent to be issued for the tract de-- | 
-~ geribed is “for. cemetery purposes, subject to reversion ‘to the. United 
<coe States should the land or any part thereof be sold or cease to. be used 
oe ‘for the purpose’ ‘in ‘said act. provided.” “Inasmuch, however, as the ee 


.. » Commissi oner of. the. General Land. Office determines the amount of . 

bos _, the purchase price ‘under the existing ‘conditions in each particular os 
os | ease, the | register will, when proof i is made to his satisfaction, 1 Lmme- 
eg ear ‘diately forward such: proof to the General Land. Office with his'recom- 
os mendation thereon without collecting: any money as the purchase | price. bate 
and: without issuing’ the final papers. If said office finds the proof 
ee die satisfactory, the. ‘commissioner. will fix the. purchase price, ‘and ‘the - ae 


register will, on ‘being notified’ thereof and no objection - appearing ne, 


coe ~ thereto i in re office, ‘notify, the applicant of: the amount: required and 


_ * allow | him. 80 days. fron service of such notice to pay such Dore | 


7 Prie, and 0 on Pea thereof cash certificate will be issued. 








ie ae oR. USE OF PUBLIC. LANDS. BY STATES, ‘COUNTIES, = aS 


= ar AN, ACT’ To. authorize acquisition: ‘or ‘use of. ‘public. Neng, by. ‘States, counties, or min 


Ye 





a "DECISIONS RELATING TO THE ‘PUBLIC LANDS | 





"RECREATIONAL SITES 








Soe MUNICIPALITIES FOR: RECREATIONAL PURPOSES 





“cipalities: for recreational “DUrposés mo aoe j ey oo 





Be: it enacted: by: the. Senate ond Ho ouse oF Rovresbatatives ae the United ane er aee 


nie oof American, in Congress. assembled, ‘That: the. Secretary. of. the Interior be, and. ~ oe i 
Wo) hereby. is, authorized; -in. his’ ‘discretion, to withhold from all’ ‘forms. of: appro-... oe Os 
i. o _/priation’ unreserved noumineral public ands, which have been” classified. DY gaat 
Sree sti 3 as. chiefly ‘valuable for’ recreational ' purposes: “and. are. ‘not’: desired: for. po 3 
“Federal: administration, ‘but: only -after’ a “petition. requesting. such. withdrawal ee Sk = 





'.- : has: been signed - and. filed: -by. the duly, constituted authorities of the States or’)... 


On. the county’ or. “counties: within. which the lands. are: located, and. to. accept ; : ae 
title on ‘behalf of: the. ‘United ‘States from: any, ‘States: in and to lands’ ‘granted 900 


7 ES yy ‘Congress ‘to: ‘such, State, and in ‘exchange: therefor to. “patent . to stich’ State a ee 


ol San. equal. quantity’ or: value: ‘of. surveyed. ‘land: $0 withheld: and: classified; any °° | 
“patent: ‘so issued ‘to, contain @ reservation: to” the United: States. ‘of. all ‘mineral Narita Fat 
~ deposits in. the land conveyed -and of the right.to mine and remove same, under BAPE ss 
- Yegulations. ‘to: ‘be. established: by. the Secretary,” and. Be provision for. reversion™: tee ake : 

of: title to the: United’ States: upon a finding: by: the. ‘Secretary of, the Anterior yr | 
i “that™ for. a. period. of: five consecutive: ‘years: such) Janda. tas not. been used: by ate 
the’ State’ ‘for park’ or. recreational: purposes, ‘ox that such* land: ‘or ‘any part © Pigiaes 





. thereof is: being” devoted: to. other use: Provided, That lands so -withheld. and ne 


sf classified: may,’ in. the: discretion Of: the. Secretary: of. the Interior; be. also. held | ae 
“subject: to: purchase. and, may. be: purchased by. the. State or. county, in: which: 


the lands: are situated,: ‘Or: by: an. adjacent municipality in the’ same State,. at a 
price to be: ‘fixed. by: the. Secretary. of the. Interior, through: appraisal: or ‘other- 


a wise, subject to the same ‘reservation of mineral ‘deposits and the same. provision aa 


For! reversion’ ‘of: title ag. are: prescribed’ for: conveyances: to. the States: imvcone 08 


er summation of. exchanges: hereby: ‘authorized, ‘or: be:-held. subject. to lease ‘and... 


4 Inndst not. desired:.for: Federal. administration, surveyed: or vunsurs 3 ee 
. - weyed, ‘exclusive: of those: situated: in the Territory of “Alaska, Si re ne 
ne PSE beé: withheld. from: appropriation in. ‘aid. of the. classification: a diss. oe, 
cee _ position. or use authorized by the. act of Jt une 14, 1926. (44 Stat: MARYS 2 en 
“.  wponsa proper petition therefor; Any: withdrawal for such’ purpose © 
will, however;:be’ subject to valid existing. appropriations under the © 
public Jand: ‘laws: legally. maintained. © The» land ‘must: be. surveyed’ - ae 
“.» before. title: may: be acquired. ‘The diiration: of ‘these. withdrawals: 0 6 
oo Se depstid: Upon. the good faith shown aby’ the. — in H proses aoe 


oy may. be leased to such. ‘States, counties, Or smunicipalities tor recreational use, De 


o renewal for a like’ ‘period. “And the: , Seetetazy of the Tatertow is 5 hereby ‘Bathore ee - 

“ized: to. malie- ‘all necessary ‘rules and: regulations. ‘for. the purpose of carrying’: 00.) | 

~ the provisions ofthis act ‘into ‘effect::. Provided further, That: the. Seerétary of: 6.8 o0.. 

the Interior shall for, each’ Year. make report. £0: Consress: ‘givitig 1 in detail : a alist ae 
oe on lands dxchanged. under the provisions, of this act... , ie 








cL Land baud, io 3 abihdecioad -: Unnederved ‘nonmetal cites fee 














ae 136 | oe "DuCISTONS RELATING TO ‘THE PUBLIC LANDS: 2 “Wot i ee 


ae ae cuting thas necessary preliminary work i in | connection with the ceeeie a 


Ve ational project. involved. : 


eae 9. ‘Petitions. Petitions ‘for ree sithds seal nel be ‘hidseased 


a 10, the Secretary: ‘of the Interior and filed in duplicate. in the pr oper. ee 
ao district” land office, should describe the land. desired: withdrawn by 

| ae ~~ legal. subdivisions, if surveyed, or by. metes and bounds: in conform: «» — 

*... ity with the regulations: approved November 8, 1909" (88 Li D. 287 Si eee 

vs % oat unsurveyed, and contain, a. ‘statement’ that. the. area is umoceuipied 
Sto Pond. nonmineral' and chiefly va! luable for recreational “purposes... ‘Such Pas 
oe _ petitions should set. forth. the plan of. recreational: dey elopment. pros: 
posed, giving: details: as:to. any. contemplated improvements, states 
pe _ whether. acquisition ‘is ‘sought’. through* exchange. or: purchase, or : i 

.... whether a lease is: desir éd, and should contain’ proof ot a citation of 

ene ie authority of the official or. officials: signing the petition’ to act for. a 

_* the State or county. or counties when a State or. county. recreational. - 


Se project: is ‘involved; or of the. authority of either . State. or: “county... ee, 
ore , officials: to submit the petition i in behalf of a municipality: when a mu- 
Fae aoe project is” concerned.” ii event. that acquisition. 18". Sought. 


| ~ should. contain x deca ‘of. the State. land proiiered a as -a, “pasis OS fee 
| - therefor: The: registers’ of ‘the district: land offices: will, not. assign 
8) Iserial numbers: to these: petitions: ‘and will:upon. receipt. forward. them 
= ay spécia ial: letter to. the Commissioner. of the General: Land Office for 
| action. ‘ 


“3. “Aebion. by ye aoe inepootire, ee event: ot Pen "action ae 


: ‘apon sucha petition, the: proper. division. inspector will, if necessary, ~ 


be: instructed’ ‘to cause~ an examination to be made’ to determine ~ 


- . whether. the withdrawn land i is nonmineral and. chiefly valuable. for: 
__-recr' eational. purposes: and ‘will thereafter submit. report. to ‘the Com: ~ 


missioner ‘of. the General. Land. Office. The report. submitted: ‘will = ~~ 


“also. contain information.as to the comparative values of the public. . 


i and State Tands: involved when. an exchange is “proposed. | In order a 
so “that: the: department. may determine a proper charge in.case pur> 
Ws hase! or. lease is desired, the’ division. inspector will ascertain and . 

ae “report, what: 3 igta: fair: arid: ‘reasonable, price’ per acre or annual. rental i 
s... for-the aréa, taking into consideration the purpose for which it isto =... 
oo obe used. The Commissioner of the. Gerieral Land Office will forward. ~ ee 

- : such. reports to; ‘the. e Goaretary. 9 ot ‘the Interior with. recommendation, ess, 


Fo fee 


ae wall notify: ihe register of the. -disttiet lana ‘oftee: in ig ine land eo 


ad meee ‘situated of: the “findings: of: the department. and. the: register. will bee 


then. advise. the. State, county, ‘or: municipality. which. has. requested, = 


ee the withdrawal ‘thereof.’ Thereafter, in event: the land: has: been 
ie gee found. subject touse or: ‘acquisition under the: law, such: State, county, a 
ae - Dimicipality. may. 4 file oe application, ae the Jan in the ae 


ih yagi he "DECISIONS. ‘RELATING ‘TO. THE PUBLIC LANDS” OTe 2S hea 


ee trict ia office, aiid: all sth applications will: be’ given: 1 current nirddeial: : wo is 
. numbers, noted: upon: the records and: sransmitted with the returns. a 





-¢ from that office. No fixed forms of applications have been ao e ae poe 
ee “but, these instructions should.:be followed-as nearly as possible. ee a 
The ‘application of a State for an exchange should follow in. so: y far ee ee 


oo as: applicable the form used: by. the State in: making: application ‘for “— é cone 
- indemnity’ for losses in its school. grant where-the land tendered asa 


| _ basis has been: granted to the State by the United States: for school — 


-. or other purposes and has thereafter remained ‘the property. of the = | 


| ~ State. . A deed of: relinquishment of. the base land: must: be. executed — ye Sina t eae! 


or _ by the. proper State officer or officers and. duly. recorded. ‘Such deed ue or ; 
-~ must be: accompanied. by a certificate: of the officer, or’ officers, of thes: = ac." 


‘State. charged with: the care: and disposal. of the land reconveyéd, oe a eo 
- showing that same has not. been alienated or ‘contracted to. be alienated. . ee 
esi any way. by the State, : that. the. said. land is not’. in. the possession. ery 


a - of, or: ‘subject. to the claim of any third party. under any: law or -per-.- ee 


" mission of the State, and that except for such conveyarice the ‘title 


of the State i 1s unimpaired, together witha certificate of the recorder 


~ -of deeds. or ‘official custodian of the records of. transfers of real estate | ae 


ae in. the proper. county, or a duly, authenticated. abstract: of. title, show-_ 


ing that at the time the: reconveyance was. recorded the title was in | 


the State making the conveyer: and that the. land was: » free. from | 
: encumbrances of any kind... ee ee ete 
There should be tendered with ihe applivation « ve a. State, Sout: 1 
or municipality to purchase or lease lands withdrawn under. this law 
the amount fixed as the pur chase price or. as annual ‘rental therefor. 
Such application should contain proof or a.citation of the authority ~ 
of the official or. officials signing | the: application to. represent. the 
State, county, or municipality. in the transaction. * In so far as’ ‘appli-- 
cable the. general regulations of the department governing the execti-* 


. tion of. contracts. will be. followed.i in the preparation. of leases issued. oe 4 
The proceeds from sales or leases will be credited. to. Sales. of. public | ao ee 
lands” except: in ‘those instances" In which. other provision has: ‘Been. ae 


| made in the laws. authorizing disposition of the land: 


Applications: presented under these. regulations noe in : GaBetaltitial See pea 2 
3 conformity. with the requirements herein made and not accompanied piss tee, 

. by the prescribed ‘proof. will: be ‘ejected, subject: to » appsal ' or: eoring Ree 
bs the defect ‘where possible. a ene oe 
5B. Reservations and. ‘conditions kay. patent or eae ‘ated a aoe 


7 ve - State, county, or municipality. will ‘contain ‘the’ mineral’ reser vation © — 4 a 
and. forfeiture: provision prescribed by the law. No. provision is = 
> made at this time for. development of. the reserved mineral. deposits oe eat eee 


in lands. to. be. conveyed : or: leased. under: the. terms of. this: law, and. : ee 


ae until‘such regulations'shall have issued the reserved deposits ¥ will tee . 


: mag be: abject t to disposition. 





eee BQ | DECISIONS RELATING TO: THE PUBLIC LANDS: “ol. oe 


| RESERVATION + OF PUBLIC LANDS” IN, ‘RECLAMATION. sagrinast — 
‘FOR. COUNTRY. PARKS, PUBLIC, PLAYGROUNDS, AND. GOR oc 


MUNITY CENTERS: 


: AN ACT: To: qathovize. tie. ‘resentation: ot pubic? lands: for es yaitks. aa ceommubity 


: — centers’ within. teclamation projects, and: for. other purposes: deg ire Cael 


Be oF ‘enacted. by. the ‘Senate and House of Representatives of the: United 


oe be, and hei is. hereby, authorized. to. withdraw: from. other disposition and eore | ne. 
for country parks, public. playgrounds, and. community centers for the use of .- ~ 


: the residents upon the lands such tracts as’ he’ may ‘deem advisable ‘not. exceed a 
x ing twenty: acres: in any one: township in each. reclamation project’ or the several © eS : : 
units of. such’ reclamation’ projects. undertaken under the:act of June seventeenth, Soe tee 


nineteen: hundr ‘ed. and two, known as: the reclamation act. 


, SEo..2.. ‘That ‘subject to: ‘the. provisions hereinafter contained every Pai n tract - : = 
of land 80. set. apart shall be. supplied with: water: -from the Government irriga- oe. ee 


| . a : ‘tion: ‘system, . the: ‘cost. thereof. to’- be. charged’ ‘to’ the’ remaining lands® of: the. ee 
| oe project : as ‘ae part of ‘the: construction charge of such ‘project, and’ ‘shall’ Lae a 


hey a a pleasure ‘odie: ‘public playeround, and community ‘center. ‘.: . . 
- SEc. 3. That. for. the’ purpose of. carrying : out. and. effecting. the objects of dite" ' 


a a act the Secretary. of the Interior § is: authorized to, enter into a contract, with. the, = 


a 


: ” or project. unit pirenant to ‘section: six. Sot the act. of June ‘seventeenth, pices os 


: --hundre od and two, stipulating and pr oviding that the ‘organization. will: maintain: : 





and. use ‘such. of the lands. SO reserved ‘for: the purposes : prescribed, in: this’ act | 7 
~~ as such organization may desire, and that ‘upon failure to. so maintain and. use... 
 guch. lands,. or in. the event that same shall: be. per ‘mitted. to be used or occupied 

“for other. purposes than’ those’ stipulated. in’ this act, the, ‘control of the lands | 
shall revert. to. the United States. ee Se, ae Cae ra ee ecs: 

Sec. 4.. That: any of ‘such lands. not: contracted: for: in Wencrdnnee “with the: 
‘provisions of. section three of. this: act within: ten’ years. from: the: time water. is:'..: 
available. for the same,. or sooner, “if the Secretary. of; the. Interior. may. deem it. | 

‘desirable, shall: be: disposed. of. in accor dance with the public-land laws: applicable 
. ther eto, and the proceeds from the disposition of lands reverting to: the United. - 


: States under. the: provisions’ ‘of this’ act, -and® from" sales of" “water | rights, shall Coe: 


bes covered tito. the: reclamation’. fund and i plaved: ‘to. ‘the credit’ of the’ ‘project : 
2 wherein the lands are. situate. “0 >: a ee ee Se Sere me a a 
ee October | 5, 1914, oe Stat. ea 1) ee ae 


ou LEASING. OF. ‘PUBLIC LANDS: ‘NEAR. SPRINGS, ‘FOR _ ERECTION OF aes 


BATH ‘HOUSES, “HOTELS, (OR OTHER: IMPROVEMENTS © 


ae 


AN. Acr To authorize the Secretary of ‘the. Taterior: to, lease certain, lands . 


} “Be. it enacted by the: Senate. ‘and House of Representatives. of. hee United ae ae. 
‘States of: America. An Congress’ ‘asseimbled,. “That | the» Secretary. of - the: Interior, a 


“upon such terns and. under: such’ regulations as he. may, deem proper,,may per- i 
mit responsible: persons or “associations: ‘to.use and. occupy, . for. the. erection | Ob oe 
_.. . path houses;hotels, or other improvements for’ the accommodation of. the public, 
- 4. suitable ‘spaces or tracts of land near or adjacent to. mineral, ‘medicinal, or other’ 
~~. springs which are located: upon ‘unreserved public lands. or publi¢ lands which} 9° 
“have. been withdrawn’ forthe; protection. of.,such® ‘springs: _Provided,. That. ae 


pee a “nits or: leases hereunder shall be for a per iod not t exceeding, wenty, years: 








~ Apntoved, March 3, 1925: es Stat. aoe 


at “athe. filing. of. Aces ada ihe’ act: of Murch’ 3, 1995 a3: Stat. ee 
ae 1138) and. action on “such” applicatiotis, will: be e governed by. the: fol. Cat in ME 
_< lowing regulations: eee 
al, -Lessees. —Leases . may issue. andar: ‘the: ‘ait to. any. ‘reeponsibli eae 
os persons. or. associations, which. words | are: construed. to. include private ee 
ee corporations and municipalities. . . OOP thie, 
2. Lands to which. applicable ie. ‘may 3 ‘issue. for. surveyed or oa ae 
ae wmisuirveyed unreserved’ public lands: in the several: States,.and sine ee" 
i Alaska, situated near. or adjacent to mineral, ‘medicinal, or. other ee 
aoe springs, -which are. located. upon. unreserved. public. nds. and for. a 
Bite public: lands. which have » been withdrawn, for t the, protection. of such Fee aan 

° springs, “0 os es 
eS Be Agiilication jon lease: ke sovhecen: for lease should Wo. ae i ia 
ne in duplicate, should be under oath, and should « cover. or include Thess.) 0 
ee following: | 7 Sem cies Si os ee 


ta). Applicant’s' name. ad dares 


“ao (6) Tf applicant is a private corporation, a “certified copy / of the oe 
2 ali of incorporation. Ce, eee 
OY se ON EE applicant. is’a- -municipslity; the tie Or. hae had oo sb 
a3 cedure taken. by. which the “municipality, has become. a + legal. Rody a 
oe An: application. by: a piivate corporetion.. or. > mimictpoliy, ‘ghouild: ie ey es 
. ace that it is legally qualified to take the lease. requested. and that. - one 

or. the: taking. of, such. lease has been. duly. authorized by its = governing ge 
body. Se a 
orn gy An’ ey 5 AbsctipuiGa of ‘the land. Geared: Te ‘the. land ne So 
act surveyed, it should. be described with reference: to. the: public-iand ~~ 
surveys. A lease may ‘be granted for: part of a legal subdivision or ee. 
_ for more than one legal subdivision, in the discretion of the Secretary 
of the Interior. If “the: lind is unsurveyed, the: description thereof © 

should. conform: to: requirements set. forth i in cireular. of ‘November: 3. Gees 
gee 1909 (38 L. D, 287). eee eo ee 
5 (e). The names and. nddieaess of chee persons +6: hor botetence Oi ee Ce” 
we “may be. madé. as to applicant’s reputation and business. standing. and vee eee 

as.to his ability, both. from a financial remus: and. ne oe oe 


- carry. out: the’ contemplated, project. — 


ee ea The period of time for which the Tense | is S decieed, not to exceed: bse ay 
ree 20. years, and the- “purpose. for: which the lease. i is- sought, whether. for. pense 
the erection of ‘a’ bathhouse, hotel, or other improvement, for the. 
accommodation’ of. the public. ‘Tt is. important. that the application = 
should specify. all purposes. for which it is:intended or desired touse 
the land, as a lease, if issued, will authorize the use of the land’ only ee 
peraty, for the purposes specified i in the application, and. its use-for any other ES ee 
_— ‘purpose . will not: be permitted. . Thus, if an: applicant: for a hotel, in re rm 
ee: addition. to using: the. dand. for ordinary ‘hotel aparppsess wishes io oe 


Lege _ DECISIONS RELATING TO. THE. PUBLIC. LANDS” ope 139) ee 


fobs rts NBO, oe DECISIONS: RELATING TO THE PUBLIC LANDS > aces — 


ae : Gpergte’ a billiard. hall: or moving: pia theater; ete, on. ‘the land, ae fe 


= that fact should: -be ‘disclosed: in’ the application. » Se 
Sang) Details as to. the proposed improvements, Golding: the. ass oe 


. oe mated. cost. of construction ‘and of. subsequent maintenance; also: the 
+ time when construction work will: begin ¢ and when At: will be COM 


eA ae pleted, if the proposed. lease is granted. eg ee 
4. Piaing of. rates.—All ‘leases issued’ hereuiidler: all céntash: apie ao 


1  Tations authorizing the: Secretary ‘of the Inter’ jor to fix the rates and... 
. prices for: Accommodations: and services whenever. ‘this | is deemed. ee | 


: | necessary. The ‘charges which may “be made may or may not be 
7a regulated by the Secretary of the Interior, as may be deemed proper - oe 
_. © in the particular case. : oe te 
es Filing of apiplication: ane application for lease houid be filed pes 


ae: : on duplicate i in the district land office, should be given a currént sevi ial 
ae ofl number, and should be duly. noted on the district tand office records. 


ae 7 If it appears that the land. applied. for: is. not: subject to. lease, the. . 


oe application should: be. rejected subject to the usual right of ap peal. ’ : 


ca . Otherwise, after notation, the register should. attach to each copy of - 

BOP the application a statement as to the status of the land as shown’ by 
ee the. ‘district land’ “office records and should: transmit the ori onal capy: 
oe of the application. to the Commissioner. of the General Land Office 


i.; by special letter for notation on the. General: Land Office records and - 


a the duplicate. copy to the division: inspector for. report. 





6. Action by division inspector. 
ihe division inspector will cause a field. examination to be made, if 


4 _hecessary; ‘and thereafter he: will submit. report to the Commisisoner 


~ of the General Land Office. The report: should include the f ollowing | 


S information; it it will be of service in the consideration of the case, 


- together with any other: infor mation which may be deemed essential : 
(a) A topographic map of the areas. adjacent. to the: spring or of | 


-Upon. receipt of an application sat 


os ‘the: area applied for. If in the: opinion of the division inspector the 
aon area should be divided to enable the i issuance oft more. ‘than one lease; ie 
oa a “pr reed division should: be shown. ae a oo 
(a) A _ determination. of the quantity of seater aivailsbile: ries shee Petey 


os : spring ‘and: a. -plan of the: work that should be done to develop oie be 


..inerease the: flow, as well as to protect. the spring from pollution. or 
Vip, tied silting, with’ an estimate as to the cost. ae 
(ey An: analysis of. the water, which shay be procured from. | the: -_— 
Bureau of Chemistry. © oe eo. 
-(d@) Whether the: corttemplated use of ane land: is. tbe honest oo ae 


— oe best use to which the:land may be put, under the act of March. 8, 19Q5." 


es (e) A: statement: as’ tothe distance of the Jand. a centers of : = 
: population and as to its accessibility; a a 
m f) A statement as to whether the codtaenplatat project: will ee = 


ee quire’ closer "supervision than can be piven: by the division. Tepe or, Tak, 


- on at 


Ps - ee "DECISIONS RELATING TO THE PUBLIC. LANDS: 6) WAL oP 


ie report: should: show whether. in: at opinion at che ee ee eer 


ae 8 nae all things. consider ed, the. application should be allowed - es : 
us Wor, rejected. Et: should’ also show the amount of the ‘annual rental oe 
- which in. the. Opinion qf the division ‘inspector. should be charged, if oS 
' the lease is. granted. ° In. order to: ascertain. a. proper ‘charge, the eed 
~ division. inspector ‘should determine what is a fair and teasonable = 
Ae ~~ rental of: the area, taking: into consider ation the. purpose for. which ages 


itis to be used, and the probable. value of the lease to the applicant. es) 


: : a The report should also state any, conditions.or restrictions which in . z we 
no the: opinion. of the division. ‘inspector should’ be. incorporated ina eb 


lease, if issued. In: SO. far as applicable, ‘the general regulations. of. wed 


: the department governing the-execution of contracts Wiul'b be ‘followed - - ee 
fe san the preparation ‘of leases ‘issued: hereunder. 7 


Te Conflicting: applications. —From and after te ‘Bling in. ‘the = i. 


e district. land office of an application for lease, the lands applied: for. ee 
“ Cewill not be: subject. to. other. appropriation under the: public: Vand. 0 oe 
- laws. However, applications under other laws may’ be received and” 


such. application will be: suspended pending final: action on the appli- a: O | 
cation for lease, unless a prior right. to the land is claimed by settle- 3) 


= ment: or otherwise, in: which case the. subsequent: applications. should. ae 


-be. transmitted to: the General Land’ Office for consideration.” lt <2 ce : 
the. application ‘for Tease is ‘subsequently ‘approved, the. ‘conflicting ae 
“suspended applications: will: be rejected. . On the other hand, ifthe «oy 


_. application for lease is.rej jected, the conflicting suspended applications | 
will be relieved from the. suspension and: will. ae disposed: of as uel 


the application for lease had not been filed. 


8. Further action on application } for lease. "Shen a Gee ie been eo wee 
received from. the division inspector, the Commissioner. of the: Gen- 2.7.55. 
eral Land Office will make report. to. the Secretary. ‘of the Interior — oe 
either, recommending the allowance or the rejection. of the applica-. 
“tion for lease. If the: allowance of the application i is recommended, 


| the Commissioner will. submit a form of a. proposed. lease: for’ nee cos 


A sideration. | . Thereafter, the department will take such further action: a 


aa and will, give such. further directions as are considered proper. 


(9 Diser etionary authority of the Seer etary. of the Interior. = "Thee! Es 


granting’ of an. application’ for lease is ‘discretionary. with the Secree = 


: tary of. the Interi 10Yr, and any. application may be granted. or denied - ae . 


| Wanna es 


ce in part. or in. its satiety as ee Appear to. be warranted ; in. the: i Page 
ae panticular ¢ case. a ae Sten Ghee vee Hse Ye TS 


: . Conimtientone. oe 


| Approved: ne be aes a8 a oe 
Be C. Finney, ee Cee Cee 
coe st. t Assistant Seorice ye 


ee a Ke are a 


FORMS. 


‘SCHEDULE oF APPRAISEMENT 








"Valuation a i 


ee . “and 
He Dollars | ‘Cents:| 7 


BE ge ce ee a eee ee i emcnenrentaetomns 
“8 « Z Par rar sigue A roa : Pea aes A a : ra ee =o ee . 


We, the undersigned, ‘eoastituting the Board: = Appéaisers: ‘appaiiitea ‘ander: - 























, do hereby certify’ that on the day (or: days): of ” 











ae cash: value thereof diccording : to the best of our. judgment. 


_ : Stats., ee 


tao a ‘that the purchase price. therefor is iz 


“hereby apply. to. purehase, under sections 2387 to. 2393, inclusive, U. Ss. “Rey. ake 
- Principal. ce tee 








a ae Board: L of. Appraisers. a 
eee he Cee Peg “yen en hg ae re “Serial No. — 
"APPPLICATION UNDER ‘SECTION : 2387, U. ‘Ss. REY. STATS. 9 


| DaPARTMENT OF THE. Anrmzor, 
Land Orrico 4 Ar: 











“County, State of: 





= ot 

















“of - 
- £68 the town site of. 


B. 





, See, =, T.- 
eres, at the sum of $ 
My -post-fe address is. —, 






































T hereby ‘certify that the: ian’ above deseribed contains = 





» Register. 


——_—$_-_— 


= “ Villuation ‘of lots: and blocks. in. the town. site. of — ‘State of a . : : : 
a “appraised 4 under— ae oe ee ea cet i PF RR ea ee 


— , to. examine and. appraise. the. surveyed and platted | Jots 3 
ho deset ibed in ' the e foregoing list and. ‘desig enated'on the ; appr oved. plat of the town : 
_.. “gite of - 
19, we: yisited ‘and: examined each of ‘said ‘town lots ; and that. the yaluation 
placed upon’ each lot as ‘designated. in: the foregoing list is the fair, Just, and ae 7 


acr TES, tone eae 


; = ones under - 


ae aa te poe Las ce. > therefor = Le 





: aA to establish. 
uheet before’.the = mae = —, at Seine are . Oe 
on . _) ‘following: witnesses : oe oe Ma CUA nig panes AOR OEE ey 


At) re 









Og Notice of the above application will be published i in 1 the’ 
es at 2 = 
ee elie land | described. 





ee an soo eae 
TNS My NS as ee 





ee ee eee te ee slg Eas “Serial No. 
APPLICATION. 10. PURCHASE. TOWN. LOTS 





_ Department or THE. Temi, 
Lann OFFICE 4 Ar: 








mas 


ee = ran 














a oe - fa — + of. - County, State Of: 


, Block No. | = ; oe the. town. ‘site. of ..; 





ete 




















- — at the sum of & 
My ostofiies, address» is. 

















ae Hereby. certify that the land above described contains = 








"APPLICATION * TO PREEMPT TOWN LOTS. 
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jae “do” hereby. apply ‘6 a a - =e 


as. ‘delineated: and designated: in the: approved plat: ‘thereof, containing a 





| Dupanruent oF THE “Intet0n, ee So ee 








FIC! : a5 Boe alan pote 


Lanp: Omics AD —, | 











Of. - County, ‘State of - 
, Lot No.. mo, in ‘Block No. 











_ chase, under - 














at the: sum of $— 





ee 1 
do hereby” apply. ‘to pur.» Ne ee “ 
, in the town site of ——— cr eae 
sy: sas’ delineated and: ‘designated in. the approved: plat. thereof, ontaiitig 8 = 
—, basing said’ application on the following facts: ©) | 


That Iam. years of age (and, if'under 21 years of age, add, and the head. 0b i oe 
a family):; ‘that Iam ‘a: native- born: ‘citizen: -of the ‘United States ‘(or have den 


o a elared my. intention, to. become: a. citizen, of. the United States); that. my: post: Sia 
ey __ office address: is, — ‘ — ss ——) and that my: ‘settlement, the: ‘date thereof, ald: : eat 
er “ the. value” and character. of | omy. Improvements. on ‘said lot are: “ass “follows: oe oe 























se 





ye ae : hieeby ehitiey: that. the lot. “above deseribed. a. contisin~ = 
oe purchase price thereof Ag’ S$ Sa ek ee 








“NOTICH OF “INTENTION TO: MAKE PROOF 











eee e Lanp: ) OFFICE 4 aT’ eat 





: ” 3 














- oe as = !  havitie applied t to y qunchases, “yndeb. 
, hereby g give notice. of'- 








ae. 






































e “of - 
aay =, Of - 
- = = = -, of - 
—— ae + , of - 



































and that. ene Poets 





- Daparrment: or THE = INtERIOR, | nye ike ee 





a 19. be ea 
~ intention’ to. nmiake proof, < : Ae = 
right under said daw: to” enter, ‘the. Jand’ above. described, Stig s. 
ope: 19, by. to. of {the : ee 


, printed oe . ay 
, » which T ‘hereby Sesignate'a as’ ‘the: > newspaper ‘published dean’ < ee 


OR egistor. = ae ean & 





—: he of his intention to make. pr ‘oof of his right to. enter, vunder. 


a ciety wo “DECISIONS: RELATING TO. THE PUBLIC LANDS “LVol. oy 
NOTION FOR PUBLICATION or MAKING PROOF 
oem OF THE Invreeron, 


Lanp OEFICE AT <= a 























Notice is. ‘heteby: given that’. 2 ai-23 a a 


— 








carton sand that said proof will be made. before’ 


















































of - —, ce 2 oe 

oo , of - , — ara “ 

ie ee of - ae ae ve 
7 ae SER =r avis oe 


-BUMSTEAD a “HEIRS AND MORTGAGEES oF “FRANKLIN 


"Decided May 3, 1927 


, has ‘flea ratios . 
i the ee 
at. aa 30). 
J A —— = Ds and. he names as: his: witnesses: in: “making such ee 


" Pumrennston _Rigit—AssroNtennt—Contast—Cofrmmstann—Honersnian wm a BS 


_ Morrcace—Morteacne—Walver. 


“The preference right accorded a successful contestant. is - persorial. and’ non : 


assignable, and a. waiver, thereof will. not. constitute such a. valuable: con, 
sider ation for a mortgage as. to. ‘confer’ ‘upon, the. mortgagee: any rights 3 in: ne: ote 


land which will receive: recognition. by: the depar tment. 


_ Con must —Contiestann—Homsraian ‘ENtax—Finat. ‘Pyoor—vanesce Param: re 


“ENCE RiewT-—Lanp. DuPaRTMENT. 


“aDhe. Land Department is ‘chargeabie. with ‘knowledge | as ‘to anak Homestead oe a 
_” final proof’ discloses, and one who is permitted to prosecute a contest, after 9 
. : proof has been submitted, with the understanding that should his. allega--? 
. tions: be: “pre oven cancellation. ‘of the entry would. be warranted, will not :bes. 1." 
he : denied: the rights - of: ae successful contestant because. ‘the charg ses did. not a a 


on allege any material fact not. periouely 8 shown 1 by t the final: Br ook. 


= ‘Fixer, First Assistant. Secretary: 


-This:case is before the. cecurneh on. n iprpeala by] a) Bursead, oe : 


ee ae contestant, and Edith. R. C. Hickey, one of the defendants therein; Soe 
from. the decision of the Commissioner, of the General Land Office 
aan dated | IN ovember 20, 1996, having. reference: to. original homestead a 
ee, entry: 039619, of: ‘Herbert’ ‘Franklin, ‘déceased; for the NW. 14° Sec. 


2 aslo TON, R 1W.,G. & SR. M, Phodnik: “Arizona, land’ district. 7 

Bae Bunistead has appealed because the: Commissioner’ s decision, denied ones 
So ae the status of a-successful contestant, although. it held the con- 
2 tested: entry for. cancellation, while. Miss. Flckey: eos ‘atibeoled., from a 

| the cancellation of the entry. ae fl : - - 

Et: appears from the record chat the land in question was: red: ce 


rd eer to May 1, 1918, by: E.. Gs ‘Stone, and, that; his entry was canceled a 


. : on th that tdayre as: s the result of | a contest against the s same an Jat ames. SA. : : 


ee 


— © b2] ne i, /DEOISIONS RELATING TO THE PUBLIC. LANDS. ~. a PMSTABS S ce 


a sind iho. was: ssneprecanted: in the conte shag ie by. Bedi, on 
ro BERG GP Hickey, an agent authorized to practice: before the Phoenix,» a 
oe Arizona, district: land office. On May 7, 1918, a- preference right..of! 08S 
entry was awarded to Francois. - On May. 18, 1918, a waiver of. his. 28 
preference right: was, filed:3 in: the. district land office by. Francois. ‘One oe 
the same: day: Her bert Franklin, a young colored man, filed. Applica- ee 
ie ete OT, 039619 to make: homestead. entry for the land, and this applica- na Thar 
tion was allowed forthwith. On the same day. Miss ‘Hickey: Cane ae 


08 her appearance as the attorney. for Franklin, ce ee ee 
oe On May 25,1918, Francois filed a notice of pa in ‘the district oe 


ce olan. office, 10 the effect. that-on. the 18th day. of. May;. 1918, Franklin | - ee 





 @hed: executed: a mortgage for SL 000. in 1 his favor, ¢ covering. , the Jand i ee 

. ~~ embr aced:in Franklin’s entry... a oe: 
>. * Herbert Franklin died of hiberculosis ¢ on 1 Wavembers 5 4918, ‘within Pee 
oe osix months after the date of his eneys in, destitute circumstances. He : es 


pee or vanlteatae. fe same. There: are - many: erarence in Sa a aes 
~ the record’ to an undated: paper. seriting, ‘said. to have been written 6.08) 


ae a and. signed. by. Franklin shortly before. his death, and while he was — ee 


-an inmate of a hospital, in. which he expressed. a: ‘desire that: all of his 3°, 
7 belongings. should be. given to his brother, ‘Wesley: Franklin, of Fitz- 9 
hugh; “Arkansas. - AY copy” of this: paper was. filed: as a. part of the. . ee 
-. contest affidavit in this case. The: paper..was said to: be ‘entirely If esa 


: Herbert] Franklin’s handwritin g, and.to be good. as a hologr aphie: will. 
under. the: Jaws. of, Arizona. At the time: OL the: hearing in--this..case - 
the paper. had never: been pr -obated. as a will. Both sides’ “proceeded. 


7 apparently upon. the theory: that this. paper gave Wesley: Franklin a. a 


"status before’ the Land Department as the devisee. of: the deceased” 


. entryman. ‘Such,. however, AWwas: not. the. casey. as: the Land Depart- . 


~ ment can take: no cognizance of: the ‘paper until i it is. established. as a 


»-ywill in- accordance-with the: laws of Arizona. For the purposes oho 


ae . this case the entrymen: must be: considered. as having died intestate. es 
As final proof. was not. stibmitted: within the: required time, the iseul ge 


a "office sent 2 notice-to. Wesley. Franklin, under. date of December. 24, » ees 


- 111998, allow: ‘ng’ him 30 Says ¥ within which to show ¢ cause e why. the > entry a ; 
her Soh nahould: not’ be. cariceled. of se Ls a ) ner ; a ae 
2 On. February’ 28; 1924, Miss Hickey 2 gave. ‘natice. of intention. b. os 


ae submit. three- -year final. proot.on the entry, stating, that: she: was’ thes fo: a 
“mortage: of the. deceased: ‘entryman, Herbert. Frankdin.« Proof was. . ee 
-.‘submitted-by: her ‘before the Phoenix, Arizona, district land. officeon 
: a ‘ASD Ub. 1%: 1924. In her, testimony Miss Hickey. stated: that: she Wags beg S 
vo =the assignee: of Ji ames aS FE rancois, ' ‘the mortgagee of the ‘deceased | ce 
pee _ cae that i in: 1919, 10.acres of the. oo hadi been cleared, ‘br asa nie 





| 8T522—21—vor. 528 SFO fe er Be 8 Se 


ee 460 “DECISIONS ‘RELATING TO: THE ‘PUBLIC DANDS | a “vo. ee 





(oe? co aed ‘sosdled! ta. Barley ¥- that in’ 1920, “10: additional acres. ere pan 
Pee ie cleared and broken, and the entire 20 acres planted with barley; that... 
~ in 1921, 20-acres had been. planted with ‘barley; that there had-been’ ,._ 

ee eee crop in‘ any. year, as-it was too dry;and ‘that all of the ‘cultivation ie 

ee had been done. by: herself.” She also: stated: that. there: was'a frame 2) 

ee ee house upon: the entry, which was. habitable at, all. times, and. that. the. ioe 

ak total. value. of: the: improvements amounted to Oe (The gs pasaee a 


| oe eo pr ‘otested by the chiéf of field division. : ace 
oo ss On June 7, 1924, Dale Bumstead filed contest’ aoainst the entt yy and) c 
a of June 16, 1924, he filed:a ‘supplemental contest enlarging the charges 


ae originally’ made.” ~The papers were transmitted to the General Land 

ee Office: by the: register and receiver: with a request - for’ instructions. [ale 
ee ee Che decision dated. August, 92,1924, the Commissioner stated that 

- if the char ‘ges pr eferr ed geal the entry were true, the heirs of. the 


2 7 deceased entryman | had: not ‘complied. with. the. requirements of. the : 


oe -hornestéad law, and. that the:fa¢t that a ‘mortgagee had attempted:to 


oe submit final ‘proof: would not deprive the contestant. of the right ‘toe. 


a proceed’ swith’ his. contest. “The Commissioner | directed ' ‘the. register ‘ 


: a : and. receiver to allow. the contest and to issue. notice. accordingly. 


‘Miss ‘Hickey, on behalf of herself and the ‘original mortgagee, 


oe os Fumes AY Francois, appealed to the’ Department from: the. ‘Commis: 


“sioner’s. decision. - ‘The appeal was. disposed of in a decision: dated... ; 


: NS anuary 94, 1925, wherein’ it: was. said that..if’ the facts: alleged ‘1 in the — : 
affidavit: of contest were. proven, they. would warrant cancellation: of =. 


| “the: entry, and that the Commissioner - properly. had. dir ected: that 
| notices’ of contest should: be issued and: served. ” 


On. April 11, 1925, Bumstead filed an atnended: contest: t apainst sae ee 


OEE entry, wherein he: stated that after diligent search. he -had. been: able oe . 
nal” 0, learn. of but: two: heirs: of the- entryman, a ‘brother and: a: sister, : | 


Pe whose 1 names:and_ addresses were given... The char’ és in the. amended . 
contest ‘affidavit were a ‘repetition and’ ‘enlargement of the charges. ° | 


ee contained” in the. affidavit. ‘of - contest. which had. been. found: to be > 
+. sufficient'in the concurring decisions of the Commissioner. and of. thes 
ae department. — In substance they: alleged that the mortgage to F Francéis ae 
was not based upon a valuable consideration and represented. aspect. + 
- lation ina preference right; that the entry had’ been abandoned by: 
-. -the entryman, this heirs, ‘the. alleged: mortgagee, and the assignee’of °° | 
oe the mortgagee, awithout pretense of any compliance: with the require 
ae ‘ments of the homestead law; that Edith R. C. Hickey had no interest. 
~ “in the land, and. that her. attempt to. submit. final: ‘proof - was a. ‘subter- 
oe fuge ‘resorted to without. legal right; ‘that about the’ time ‘of-final  . -. 
a proof Miss Hickey had placed ‘a dilapidated . shack upon the land in 


oe an attempt to fortify her. showing on final proof; and that a. ae 
oo. ae final | pact the shack was removed from. the land.» PS Be 
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“Notice. ae ‘cdintesti: was given by. ‘publication. toi ‘Weiley oe ee 


ioe . atid Hattie: ‘Williams, the brother and. sister. of the: entryman; NOS oe 
.. King Williams, the. husband of Hattie ‘Williams; to James Ar 08 | 
oe Francois and Edith RG. ‘Hickey, as the mortgagee. of the: entryman- yas 

and: assignee of a portion: of the mortgage, ‘Fespectively: and: to: the eee 


— “other: heirs of Herbert Franklin, if-anye. oie: oe 
Thereafter an answer’ was ‘filed. on! ‘belialf ‘of. Wesley. Frahklin, 


_ : : J ames A. Francois and: Edith R: Oe Hickey. The registered lettter: Ss: — 
3 ~raddressed_ to King Williams, to: ‘Hattie Williams and. to‘the: unknown — a 
"Theirs of the. entryman, ‘were: returned: unclaimed: “The: record: dis- Sa 


i ne , “closes the existence of no heirs other than those: named. cee ae 
The case was: -heard: before: the: register : ‘of. the ‘district: ay offi¢e ee 


; eS on ‘October: cot “1925. ~Bumstead- was: represented - by: ‘an attorney, . ae Pe 
_ -while Miss Hickey’ appeared in cher own behalf and ‘as the: agent! of) 8. 


: Wesley” Franklin and James A. Francois. . ~The. hearing “was not - a e _ 
: completed - until December’ 10, 1925, as there were. numerous adjourn- ee 


“ments. The transcript of the testimony: covers’ ATO pages: 


“Tn spite ‘of: the ‘volume of the record - the’ facts. ite ‘Gacloss: are ge = 


. simple. | Tt appears, ‘In: addition to. the. facts already stated, that, after. = 


: the. death of Herbert. Franklin, Miss Hickey. had’ considerable. ‘corte: wo ae - : 
spondence: with his brother, Wesley Franklin; with respéct:to:per- = 


ee fecting the entry. Wesley Franklin advanced ‘between’ $75 and: $100 as 


for that. purpose; which Miss Hickey. testified’ “was: ‘applied | toward. oe 
; the cultivation of the. land. : As Wesley Franklin.was: unable or: un=* 7 a 
os ‘willing t to. supply additional pees Miss. Hickey: proceeded: to. expend: : 


“The testimioniy- ‘gatabViakios to y the: satiéfaction’ of the: départrosnt that ee 
:she had the land ‘cleared: and cultivated: tothe extent: and at the or 
times, stated: in her: “proof. With ‘respect. to the’ house’ ‘mentioned 1 Me ees 
>the proof it. appears ‘that it had been a‘part of a: garage ‘located. onan. es 


os -entry: belonging to Miss Hickey, and that: about a week. prior ‘to. ‘the: = — 


: ‘submission of proof she ad it: ‘transported. to and placed-upon the ve ’ 


“> “Jand in question. It remained upon the land until November fol-. =~ 
va. “lowing: the proof, when’ Miss. Hickey: removed it tothe homestead. coe 
ie a of an acquaintance - about: Bly miles distant. The. testimony - shows gs 
2 that the house. was @ shack 6 by: 9 feet in’ ‘dimension, and 7.or 8 feet. 
eS higk, ‘built ‘of lumber. and sheet iron, and that it was ‘nota habitable’ aa 
~. house”-as that term is: commonly understood. ‘It is. not: shown that. 20 
-. 4s ~the heirs of the. entryman had any Imowledge that the house was’ 
ae -~placed upon the. land, and the testimony with-respect:to it is insuffiz | 
.eient ‘to’ establish: a ‘Gtanaier: of title from. Miss. Hickey: to thevheirse:! 00. 
aes “There: was also much testimony. with, respect. to-useiof the’ land for. hee 


Sa i os grazing’ purposes: pursuant to. permission ‘from Miss. Hickey. : nae As 
It was shown that Wesley Franklin would. not consent: to: sabmit et 
“final proof, ¢ or. even to execute: the preliminary. Papers: cet! to a oes 
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On a eee that end, anes Miss ikey sdvancad. fin money to. oii se hans — 
- . for the amount: he had. already expended i in cultivating the land, and 
for the expenses of his brother’s funeral: which had been borne by ~~ _ 

him.» Miss" ‘Hickey. declined. to. comply with Franklin’s. demand. vie 
a ‘Francois, the mortgagor, also refused. to submit final proof, but made | ee 

- . an arrangement with Miss Hickey through his brother. that. she =. 

_ ‘should ‘submit proof at her own expense.. On April 24,1994, seven. 
at, ARS after the submission. of proof by. Miss. Hickey, Francois Xe. 
ein, cuted an 1 assignment, to. her. of, a five- eighths interest, in the: $1, 000, be 


7 also constituted: Miss “Hinkey: se attorney for Francois to Sarna = 
the money. and interest secured. by. the: mortgage, but pr ovided that. 


: this: should: ‘be. done at her’ own. expense. ‘The assignment. was said 
ae “to have been. executed i in pepuance of | a. cole: agreement, between ao 
¥ _ the parties thereto. | . 


After’ reviewing ‘the. etens in the: case ake Goiumiccioner. held 7 


: ora the contestant had not proved by the preponderance of the 
— ~. evidence:. any. material’ fact charged by. him. which ° chad not. been oe 
~ shown. by the. final. proof previously submitted. He also. held that 


| aa mortgagee should, not be permitted to. submit final proof in the 


absence: of:a. clear refusal by the devisee or heir to do $0, and that an | 


ce of: mortgagee. ‘should. not be permitted. to submit final 


ea pr cof unless the mortgagee in turn also refused to do so... The Com- 

missioner stated‘ that the testimony did not show that. Wesley Frank- 
- -lin had refused outright to submit proof. With respect to the mort- 
. gage given by the entryman to Francois the Commissioner held that | 


ce the waiver of the preference: right accorded. to ‘Francois. was nota ©. 
sufficient: consideration. to. support the mortgage. In: conclusion. the 
7 _Commissioner. held. that. the: contest should be dismissed; that: the final 


proof. should: be: rejected, and that the entry: should be canceled. for - | 
i failuee, to. submit satisfactory proof. within the statutory period. . 


- The department finds that the Commissioner’ ’s action: canceling: ae eae 


e ee: es was correct. « ‘Franklin’ 's heirs never perfected their right to the Reese 
eur ee land. after. his: death, they. submitted. no proof theniselves,. and the a . i: 
“evidence ‘satisfies the. department: that: one of. them, Wesley 1 Frank- oo. 


ot tn, in effect directly: refused to:submit final proof... . oo 
AS. regards. the proof submitted by- Miss: “Hickey. it: appears think aooe 


os ae the mortgage given by. the: entryman to her’: assignor, Francois, was. — 
ee based: upon no other ‘consideration than the walver of. his preference. 
.  *“sxight of entry by Fre ancois: ~The department i in, its.administration 
se OF the. public domain::can: not recognize the, validity. ofa. mortgage — a 
oe os. Vexecuted’ by. a homestead. entryman. which is based. ‘upon such... con- a 
~ sideration. When a contestant ‘has been successful in securing the ~~ 

) _caneellation | of a » homestead: entry the law rewards: ‘his efforts, i eas 
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oe holding this. lat subject: to his exeltisive: Hight, of entry. for. 30 day: Be 
2) This: preference right, however, is personal to. the contestant and'is) | 
~ * not: assignable, ‘and it’ can. not: be indirectly assigned. through ‘the. ie 

Ete device of a: mortgage: given. by a. succeeding entryman | in considera- 0. | 


tion of the waiver of the: preference right. When a successful con-. cae 


7 4 . testant, formally waives his preference right he terminates his inter-, — ee oe 
-. est'in the land, which’ then becomes open to’ entry by. any qualified ne ee 


- person, and a sorte gage. given under such conditions by. a succeeding pS 


s -entryman becatise the prior successful contestant waived his prefer- 


ence right is founded upon no ¥ aluable consideration, or at all events. tae 


upon. no consideration. which the Land ‘Department: will protect. . 


| : - The’ succeeding entryman acquires a full and untrammeled right to : 7 a 
“the: land by virtue. of the public- land laws’ of the United States; ands 2 


‘any agreement on his part to limit or. encumber that right in favor, cer 

- of a prior ‘successful. contestant who failed to y male entry for the land toe 
himself i is 4 mere nudum pactum.. oe 7 Pe ay, aoe 
; From. what. has’ just: been said ‘it is. spoarne that Teanecs hes a 


- - cae no interest’ in. Franklin’ Ss entry by virtue of. his. mortgage - # - ae 
oo yhich: authorized him to submit: final proof upon the entry. Suche e885 
: ‘being the. case it is: plain. that Miss Hickey stood in no. better posiz. : 


tion in that respect than Francois himself, and that the. proof Babe ran os : 
| —amitted by her was a nullity. | at oe oy a 
“oe its The department, however, is not in: ‘accord. Ww vith tlie Comiseoners ee as 
ot action dismissing Bumstead’s contest; and in’ that. way denying him a 
a preference right of entry.’ When’ the decisions of the Commis- = 


- sioner and the department. referr ed. -to- above, dated August 22; ° eae, 


: 1994, and’ J anuary 24, 1925, respectively, were render ed, final. proof” ; < 8 
: had been submitted by Miss Hickey and the Land. Department . was, 3 


= ~~ .or should have been, fully, advised as ‘to: what. that ‘proof disclosed. oy ae = 
oi. Phe: ‘department. stated in its. decision, that. if the. facts alleged in’ ©. 


oe Bumstead’s. -affidavit. ‘ot. ‘contest were - roven th ey would. warrant — 7 
‘pi 


= ~ the cancellation of Fr anklin’ sentry. That-statement became. the law ee 


of the case, and it was. upon ‘its, faith that Bumstead undertook a oe 


= " Jeng and: expensive. hearing. Te 1s. now. ¢00- Tate: to’ say that: because 7 - a : ; 
> hie proved : no material fact- of. his ehar ges’ which was’ ‘not. ce as 
foe shown by: the final proof, ‘his’ contest. should be. dismissed: “Further an te “ 

than that the department is, by. no means. éonvinced, of. the | accuracy 


of the Commissioner’s finding with respect to the scope. of the tess 2 
~ timony submitted by: Bumstead. Tt: As ‘unnecessary, however, Hons i 


BW Pees hy tcc oe 


a prolong this decision by a discussion of details.. The department. holds : ee 


. : that the entry should: be canceled pursuant to: Bumstead’s contest. Shee 
- The’ department. can: ‘not: ‘bring this’ case to. a ‘close | without ee ty 


“menting: upon the manner in. Which: it’ was presented before thes?) - & 


oo district’ land office. While’ the: register: * before whom it was. tried” Stee 
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a - showede er ‘eat:  patiange: Ae forbearente,-A ned exhibited: a. commendable. : we : 
~~. desize to have.the. issues fully presented, -he should have-asserted-his 
i: authority. and : ‘restrained: ‘the contending parties. from -encumibering, an 
the. record. with. page catter page S08 ‘utterly. irrelevant. matter, an a, a 
: he! should. have instructed the -r eporter. .not:.to take down, or at all. ae 

a ane eyents not .to’ transcribe the. long and _- frequent: conver ations and: eee 
 areuments. which helped to extend the record. beyond. all. easonw ":. 


| Ps Lt. would be. hard. to imagine. how any case. ° could. be aaa in. Pa oe 

Th loa manner. than was the-one.at- hand. Ph He: oe eS 

+ In accordance “with the. foregoing the Concise) S. edeciog — i. 
eve affirmed in so far: as it-holds Franklin’s entry, for cancellation, but, : 


ae ‘is. reversed. in so. far. as: it. dismisses. Bumstead’s contest, and. the, <7) 


a0 e Commissioner i is directed. to. erart Bumstead. the status of a: success . 
fe co Pal contestant. and to award ‘lim, a preference right. of entry. © a 
ae — et Ailemed 4 Mn. Bae, and reversed : im 2 part. ree 


en 


re uc Sac 





| BUMSTEAD - ve HEIRS AND. ‘MORTGAGEES OF | FRANKLIN’ 


Pe vga eMouen. for ‘Poheating’ of departmental’ desision, ‘of May 3,. 92 TS 
a (62 L. D. fog denied a by. First Assistant bBeorctary ee Ju une u ae 


STATE LEGISLATION RELATING TO. DISPOSITION. oF 
an _ ANTIQUITIES: on PUBLIC LANDS» 7 


“opinion, Moy 6, 192% 


Pk Naniows AL Mowvaen 7s--Pusric ‘Lanps—Resmnvarions—JU URISDICTION. | ‘ 
ae virtue of the power conferred upon. Congress. by section 38, article 4 of. Me 
. the™ Constitution respecting . the. territory” or ‘the’ ‘property of ‘the United a 
"States, Congress may make reservations of. the public domain for: the oo. 
a ‘preservation of antiquities. and authorize executive officers to make @ rules. mas, HM 


“and regulations for their. preservation: and ‘protection. Sg aes 


ee es o NaTioN ax MoNUMENTS—PUBLIC. LANDS—ARIzONA+JURISDICTION, 


“Under: ‘the act: of June | 8. 1906, ‘Congress. has authorized. -the. Bxeeutive. to: Pe 
;; Dreweritie regulations relating to” excavation: and exploration for antiquities. _ 
“upon: lands: owned. and controlled. by the. United. States, and for the disposi-— | 
tion of. articles, implements, and. material. discovered thereon, and a State 


~ legislature has no. power to restrict in any. wise the methods thus we escribed- ae _ 


LS acs Solicitor: 2 oe eo = i 
In accordance with the paguidst’ of the ‘Assistant. Secretary, I have oe 


7, considered the question presented by the Chief of the Bureau of 


a American | Ethnology, Smithsonian | Institution, regarding | ‘the au- 
thority of the Legislature of the. State of Arizona: to enact certain. nt aes 


Proposed. Jegislation embodied. in a bill under the: title of “An act to ve -“ 





eee. 2 DECISIONS RELATING TO THE PUBLIC: LANDS. Oe 


; : a. ee despoilation ae shi biehistorie: sectiting: it: skins pie 4 


“> providing. regulations: under: which: -exploration. and recovery of 
et prehistoric material. may’ be. prosecuted, and providing a. penalty. for’ Seen 
. any’ violation of: the provisions of this. act.’ 4 #Geetion’ 4: ‘of the bE — 

| reads as. follows © eS | et 2 = | 


Any person, “persons, “corporation, ‘or institution: ‘making investigations, ‘ex: Ee tag te 


oe Pe ploration, or: ‘excavations in or on the. prehistoric ruins. of. Arizona, either oni 


' Federal, State, or ‘private, lands, shall. donateé ‘to ‘the: State. fitty: ‘per: cent: (50%) ‘s ae 
>: of all articles, ‘implements,. and material found or. discovered by. such. investiga~ ¥ a ee 
tion, ‘exploration, or excavation, which shall be deposited with the Arizona: States” ee 


a “Museum at: Tucson, Avizona, to become the property of the State of Arizona’ ‘for 


- the; uses, benefits, and. purposes of the people of. the. State, to be forever, ‘Open * to Ae oe 


oy a the public. free of. char; ge for study and: investigation. 


. fine ee ‘inpbisonment 


_ Section 2 provides, as: a a petialty for violation. of the above: section, a os | 


~The specific question ; sibmmitted 4 is “ « ihether the State ies gathoriey ae a ; | 
to ‘annul ‘permits. g granted. to any department. of the Government to a 


3 excavate and deposit: s specimens ‘In the National Musetim.” 


By the act ‘approved. Jdune-8, 1906 “(34 Stat. 295), entitled: “An: ay : : 
for the preservation ¢ of American antiquities, 2 Congress enacted. legis- eens 


| ~ lation ¢ concerning historic or prehistoric. ruins, or objects of. antiquity, 


situated on. dands. owned or controlled: ‘by. the’ Government. of. the. | 
United. States... The law authorizes the President to. declare by pub- oe 
o lie. proclamation. such: objects. situated on lands. owned . or. "contr olled. 


of land: for their protection. and matiadément.. “rine, nat provides for’ : 


the. granting of permits by the Secretaries of. Interior, -Agriculture,..° 

ae and War, under appropriate rules and regulations, tO. ‘qualified ete he 

: tutions for exploration and gathering of “obj ects. on: lands under their 

: respective. ‘jurisdictions. » AS ‘penalty: is: ‘provided for: ‘unauthorized: ao E ns 

— operations... In. accordance with: the authority. granted uniform. rules: ae Tite 

and: regulations were. prescribed. by: the ‘three Secretaries under. date’ ee i 
208: December 28, 1906, jurisdiction. thereunder to. be exercised by. the — eee 


ae Secretary. of. ‘Agriculture over lands within the. exterior. limits ‘of ieee ane 
forest. reserves, by: the Secretary of. War over. ‘lands | within’ the ree 
ae - exterior. limits: of. military. reservations, by” the. ‘Secretary. of. the. ee 
pie Interior. over: all other lands owned or ‘controlled. by. the Government. _ a ks 
of: the United States, and provided. for. Cooperative action ° in ABBE: ee 


priate: cases. tee yo 
Bess ts: noted: ‘that the orohoed. State ‘legislation’ is dédigned - to apply SG 
: “6, investigations, explorations, Or excavations, either ‘on. Federal, ees 


. = State, or private. lands. . Inasmuch as the act of June 8,. 1906, “Supra, : ore 


.- and the. regulations. thereunder, ‘provide. for-the granting of permits : i ae 
es ‘30D. jands owned. or - controlled ‘by the. Government of the: “United — 








ee eIb25 Ss DECISIONS RELATING 10 THE PUBLIC LANDS | co va ‘ 


os _ é Sista the: question submitted 3 is Giideretood as. s applying + to pia 


a granted i in accordance: with the provisions of that act. eo 
Section .3,, article 4,-of the Constitution, provides. that. « Congress Ore 


es shall have power to: dispose of and make all needful rules and. regu- ere 
- 4 ~ lations respecting the territory or. the property. belonging. to.the. 
United States.” . The full scope of. this paragraph has never defi- 
= nitely been. settled. ‘It has ‘been. held. that. primarily, at least, it. igs a. a . 


: grant of power to the United States: of. control over its property. -% = 


oe Light v. United States “(220 U- 5B oe Kansas \ ve Colorado peue Rane 


vol. ‘Ss. 46). | = 
Po Se% Tt hae: aise! ea held that: eee in the’ exercise. Or its enol es 
of the property of the United States could constitutionally ‘enact 

the act of March 38, 1891 (26 Stat. 1095, 1108), under which public = 


. | : forest. reservations. may be established on the public domain. without a 
. the consent of the State where the land Hes; and that Congress may. 


+ authorize an. executive officer-to. make rules and regulations as'to the — 


use, occupancy, and. preservation. of forests, and that. such: authority - 


80. granted is not ‘unconstitutional as a delegation | of. legislative 


- ‘power. United States v. Grimaud (220, U. 8. 508) Light Ve Onited . 


3 States, ‘supra... ' 
‘Clearly Cone mit ‘tha mu hority af the foieioind articlé 


or. the Constitution, could. make like reservations of the public. 
domain for’ the. preservation. of antiquities and. authorize: ‘executive 

Be officers: to. make rules and regulations for their preservation and pro- 
tection: With. respect, to. lands within the limits of national monu- © © 


ments created by. Executive pre oclamation } it seems clear that Congress 
: has exclusive jurisdiction | in the matter. | 
| Lands owned or controlled. by. the United ‘States sieulil’s Aes jncliie. ee 
‘ unreserved. public. lands. With respect. to these the Government. has 
E the. right of an ordinary proprietor to maintain its possession. when : 
-, situated within a State and to ‘prosecute trespassers. It has a. power 


‘over its own property: analogous. to the police powers. of the’ several in 


e Tins States, and the extent to’ which it. may. go in. the exercise “Of such - a 
ae power - ‘ig: measured by the exigencies ‘of. the. particular case. when. ae 
ae directed. to. ‘its own _Brotection, United States v. Bae ae ve 


a rt “The question sbonitted:: is d hatha tha: State hae any authority > 
Sg es annul ‘permits granted to. any. department ‘of the Government tO os 


a ~ ey excavate and deposit specimens. in the. National Museum.” “There ‘igh aes 
Le oe. nothing i in the ‘pr oposed. legislation providing for the annulment: of: es 
: permits. | ‘It requires ‘that. any of the parties - named making investi-.. 

s gations, exploration, ‘or excavations shall. donate. to. the | State ‘fifty: aoe 


oe -per. cent of all articles, implements, and. material found, which: shall -j..0 
ou She deposited. with the Arizona: State Museum, to become the e pr eperty Catal 
| poet the State. a a as io 





aot dune 8, 1906, cai 





ne 





oo ee ie | DECISIONS RELATING. TO THE PUBLIC’ ‘LANDS ie HOES eS TE, 


Te seems clear stein 3 the authorities cited that iwsstetion over _ ee ee 


certo that the japislation ‘would be. ‘full’ and: Sarl as to said-t prop: eS = : 
~. Serty, and: that oie disposition may. be. made of ‘all articles, Amplés". °.: oe 
moa Mnents; and material’ found. thereon. as ‘is: authorized under. the terms: 





7 of permits g granted by aaa officersx under the’ sD ‘of the: ach os. 





Approved je Oe ee ee eee 
Je OHN. HL. sepa anne | = “ele See 
- Assistant ‘Seoretary.. a ee 











"ADDITION AL ‘RIGHTS 


Peta eee “Instructions, May 18, 1987 7 : co 

Fe Sovorens’ Aovinosas—Winew: ‘Hrns ; Devisen—Duscen | 'AND™ ‘Distarsurion— z S 

A soldiers’ additional right, ‘not! exercised « or: "ssataned iy ihe: soldier, nor 

by his widow during.- syidowhood; in: ‘the: absence of minor ‘children, de-. 

= scends to: those who are his heir: ‘S. : under the jaws, of ‘the: State of. his domi: ee: 
icile’ at. the. time. of: his death. eae a ue oe ee lata Mie oe 


. SOLDIERS” Apprrronat—Wrpow j ‘Hers; a ‘Devisen—Usoryipep “Dynmegsms —Assrexr og Sis 


Datad M ENT. 


Hach. ot the: ‘etre: entitled to the. exercise: scat a soldiers’ additional 1 night may. eee 


“separately. locate: or: assign his: share: of the right. a 
‘Prior ‘DepaRrMinTst. ‘Ducrs10N OvanauLEp ‘so FAR’ as IN Consuter. ee 
/ “Case of ‘Eds gar Ae Corin (33 L. Dz 245) overiuled SO: ‘far as in conflict. 
a FuNner, First Assistant Secretary: Oe ea eae 


The department has considered. your « [Committe of the wbede oe 


a eral ‘Land. Office] letter of the. 9th instant, requesting’. instructions. sn a. 


60, ‘whether - or not. an. assignment: executed by. one or more, but Tess 


“than. all, of the surviving heirs of a soldier, who’ have succeetled i ee 


his. soldiers” additiona i]: right, should be recognized as. conveying, ‘the ee 


ces - “proportionate” share or. ee of ‘the. heir or “heirs who: executed. te ieee 


such assignment; or assignments." se — 
-* Jt being well settled that a “gpldiers qacitioaal hoinestaad Hebt,: if Ce 


eee whether there is’ any adit 


share of of the eight. 








2 aE erevcsed or transferred by the donee,. passes to” his estate as other ee . 


: _ property, subject only to the exercise of the rights. given by section eh 
8807; Revised ‘Statutes, to’ the. widow. and minor ‘orphan. children — Ot oe 


a (Anderson Vi: Chine, 269 U. S. 140), it only remains to be determined Obl wks 





the heirs, if there be: more: ethan one, to. o-separately, Ic locate or assign : his 








ministr ative objection. to. allowing each | of. a 














yo aes Hit _ DECISIONS RELATING TO. THE ‘PUBLIC. LANDS | ae 


in thee case. eof. Edo gar A. @ oft: (33 Li: D. 245) i . was shold, that te, ithe | ae 


hae ; tod Department. does not. and can’ not deal with, or recognize Une ae 


ace . divided. interests.” 


The department is now. Kot. the. opinion hat? no ) good reason. on exists 


: me e he for further adhering to the. ruling” above. quoted. — ao ee 
| - Accordingly, if one claiming a. portion. of a soldiers’ ‘additional . 


a : right as the. heir of .a-soldier: furnishes? ‘convincing proof of his ‘heir- gees 
ae ship; the. names: of. the other heirs; and that: there. are no. >. debts ao at 


ees “the aon or.an een dusieok: will be vecented | ee ee a 
In: he connection it: should be observed: that a soldiers? * additional. © oe 


A right. not exercised. (or. assigned). by the soldier, nor by his widow 
foe during’ widowhood, in. the. absence. of ‘minor’ children, ‘descends’ torres 
_ those. who. are his: Bene under. the laws: of. the State: bf his. domicile”. os 
at the time of his déath, and, in making proof: of the undivided. ine 

. terest.to be located or assigned, ‘the applicant should be required. tory 


| furnish: evidence showing the, succession in the | same manner as ule | 
i the case > of estates s generally. po ee ee. ae : 


DAVIDSON v TAYLOR 


“Decided May 31, 1987 


see ‘Cowrmst—Hosmsrman pnrey—Norioe—Mrswommn—PRacrice,, 


Omission» of a. -contestee’ s ‘middle ‘name: in. the» ‘application. ry “Gotibest: wes. 


“homestead. entry and in: the. notice eubeedues Uy issued ‘thereupon, does. aot nF 


Practice, ‘and is not. such a defect, as. s to. warrant. dismissal of the contest. ee 


aes a First Assistant: Seoretary: eg ane oar 
“Hattie. Davidson has’ appealed treat. che: ‘decision: “of the: Commis: Poh 8 


on ey sioner of the General Land Office dated. J anuary 12, 1997, dismissing.” | 
ae her. ‘contest against the original: stock- raising — “homestead. entry, oo 


mae 026844, of. Clande Henry. Taylor, for 640 acres in Secs. 17 and.20, 


sapeeina 8 TT a Ss, Rk ccm Ez, CN M & M., Tas. Cruces, New Mexico, Jand - 


The etry a was “allowed on. - Novenboe 17, 1920, as . Roswell 0483985. Leis 


pas ae Davidson filed contest against. the same on. September. pe ae 


ie - 1926, alleging - lack. of: residence and. ‘abandonment. - Notice: of ‘the oF 


> a. ‘ contest: was served by publication, ‘The register of the district. land os) a 
office, under date of December 1,. 1926, ‘recommended. the cancellation = ane 


oe a : of the entry because of the contestee’ S ‘failure to file an answer. ees 
ei his decision of Ja January 12.. 1927, the Commissioner stated ‘that 


: nad at contest : proceedings + were. ¢ fatally defective. tyr reason. “of the: fact ‘that - 
oe rt the = sppucoowt to contest, and: all other papers with referei ence. to a ae 





J eo] ae as “DECISIONS RELATING TO THE PUBLIC LANDS. Pip 


rae 





oud  spitait. | gave. “thie name. of the. Gnas as” liude: Taylor, oe ee 
ae the entry had been made by. Claude Henry Taylor. : (The Commis: — ee 
.»«.sloner, accordingly, dismissed Mrs. Davidson’s. contest. ee 
ae The: department. does not concur in the. action. ‘taken: by. the Conn: a . 
aon \ paipatondr: Rule 2 ( a). of: the. Rules. of: Practice. -requires: thatsan 7 ge 
ae application to. contest shall contain: the name and: residence. of ‘each i woes 
fo party: adversely interested. Rule 9 also requires: that ‘published notice _ Seay 
- of contest: must give the names. of the parties: thereto. Tt’ ‘must-be 23.80) 3! 
es - assumed: that. the. department. in preparing these.r ues: had’ in mind 27 ao 
Al the: established: principle, of law with, reference: to » what constitutes oe 
oe. an individual’s: name. aac a e oreo tit ik er ea ea Poe ee 
ona ~The. common: law. reco ilized but. two names, : the ' surname or oi daily. ee 
: >. mame, and the first. or. Christian name. “This: principle, hag’ been. 2 
es adhered. to by all. of. the Federal. and State cour ts. So. far. ag is ‘known, a ae i os 
ae including. the. ‘Supreme. Court. of. the United* ‘Sta ates,: cand. has been <0 | 
; applied i in. both: civil’ and criminal cases. Even in. such | w. technical mee 
we ens pleading as. an indictment, the omission: ‘of the : accuse ed. ‘par ty’ Ss middle. a 3 
“mame does not constitute, a misnomer or a.variance. The principle bone 
: also has been. applied i in cases. involving notice: By publication, wah oe 
o respect to the defendant’s name. a oe es 
os There ts” no. reason” why: the dnd Depattinent should: he ‘mote. 2 
: exacting than the: courts. In the instance at hand, the entryman’ Ss 
-  name-was. ‘Claude. Taylor. “The contest against his’ entry, in ‘which: ee 
ware He. was designated | as the. party. defendant by that name ‘alone; was: 0° ie 
a “not. defective because it: omitted his middle name,’ Henry., See K GENE 
“vi Meade..(3 Pet. 1); Games: v. Stiles” (14 Pet, B22)": Corrigan Meat 
Schmidt (126 Mo, 304; 28 8. WwW. 84) Johnson oy. Day. ON N. ‘D. 2955 a? 


s 5ON. W. 701). 


oe “ae “a Revision: of. the regulations of ‘Mar.. 6 1918, ‘Cireular “Neo geB. snared yeprint jot : a Sone 
es oe 16, 1920, ‘unpublished. : é. Wee VS a a ee Ae 


_ The decision appealed f from i is. a 2 a pe ae pt eer oe 


a wart IRRIGATION. ‘DISTRICTS IN THETR’ ‘RELATION TO 0 THE nes 


PUBLIC LANDS: OF THE UNITED § STATES .. 


| Recubations | a 





-{Chreular No. 592 ay 


| DerarrMenc OF THE: nla incon 


GENERAL Lanp. ‘Orne, | a - 4 ae 


_ Washington dD. C. Tue: 3, 1987 


Gee SES 


eee | Recrstens, ‘Ueiees ghee 1 Tenn OFFICES: 


1. The act of August 11,1916, chapter 319. (9. Sint. 508), entitled 


ae ic mn “An act to promote the reclamation of arid lands,” ‘reads: as: s follows: 





ee ft EET ss — 








: 156 aS DECISIONS. RELATING TO THE PUBLIC. LANDS. a a 


Be- 4b. algeted. By. the: Teenute and. Hause of “Representatives ‘of. “he. United: “di 


a > zi States of America in. Congr ess assembled, That when. in any, State. of the. United | ' a 
“States, under the irrig sation district laws: of said State’ there, has. heretofore been : . aa 
a erganized and. created: or shall hereafter be organized and ° created: any irriga- 


| “tion district, for’ the purpase of ‘irrigating the: lands situated: within. said irriga- 
tion district, and in which irrigation district so. created or tobe créated there =. 
~ shall be included any of the public lands of the United States, such public lands. ©. 

$0) ‘situated: in: said. irrigation: district, when. subject. to. entry, and entered. lands: ee 


= < . within. said: irrigation ‘district, for. which no final certificates. have been’ issued, i * . a 
Rene which may, be designated by the Secretary of the. Interior in the approval by. him: te - 
ee of: the map: and plat of an’ irrigation district as provided in section’ 3. are hereby. ed 


ce . made :and declared to be Subject’ to all, the provisions. of the laws of ‘the State — 
in which. such Jands shall be. situated relating to. the. organization, government, . 


~ and regulation of irrigation districts for the reclamation’ and irrigation of .— a 


ari id- lands ‘for. ‘agricultural purposes, to the. same extent. and: in. the same ca . 
, manner, An. which the lands’ of a. ‘like’ character held’ ‘under private | ownershi os ee 


ra ‘are or may be subject: to said. laws: Provided, That the: United. ‘States and alk. 
. persons’ legally. holding. unpatented . lands under entry made under’ the public — ee 
. > land laws of the. United States are accorded all the: rights, privileges, benefits, 
oe gand exemptions. given by said State laws to persons. holding | lands. ofa like: coe 


"character. under: ‘priva ite: ownership, except’ AS. hereinafter otherwise: provided : | 
oe “Provided | further, That this act shall not apply. to any: ierigation: district com-. er i 
ue aii a majer! ity. acreage: of unentered. land. aS fa 


SEC. 2, That the. cost of constructing, acquiring, purchasing, or - maintaining: 
me the: canals, ditches, reservoirs, reservoir sites, water, water. right, rights of ‘way,.. | 
or other pr operty incur ‘red: in connec tion with any irrigation: pr oject under said. ~ 
‘ irrigation district laws shall be. equitably apportioned | among lands held. under: | 
st private. ownership, lands: legally covered by unpatented ‘entries, and uneutered’ 


a | public lands. included in ‘said irrigation: district. Officially. ‘certified. lists ‘of the 


“amounts of charges assessed against: the smallest. legal subdivision of gaid lands. 


shall be furnished. to the register and: receiver of the land district within which: © — 


the lands. ‘affected: are located as soon as such char ges are ‘assessed ; but nothing 
4 in this’ act shall- be. construed. as” creating’ any obligation peel: the ‘United. 
‘States. to pay any. of said charges, assessments, or debts” incurr ed. moa 


“That all charges. legally assessed shall. be a lien upon arientered: lands. ‘end ae | 


upon. lands: ‘covered by unpatented entries included in said irrigation district 5. fe 


and: said lien. upon. said laud. covered by unpatented entries may be. enforced oe 


ae : upon said unpatented. lands by the sale therecf in the Same ‘manier and. under. a 
the. same proceeding whereby said assessments are enforced. against lands’ held! 7 


under private ownership : Provided, That in the ‘case of entered unpatented Ne 

- Jands the title or interest which such irrigation district. may. couvey by tax | 
m2 € sale, tax. deed; or: as a result of. any. ‘tax’ proceeding, shall be subject to the - 
"following conditions and limitations: If such unpatented land be withdrawn __ 
under the act of Congress of. June 17, 1902. (Thirty-second Statutes, ‘page 388), Bae 


_ known as the. reclamation act, or subject to the: provisions. of said act, then : 


the interest. which the district. may convey by such: tax. proceedings or tax deed 


a shall: be subject: to a prior lien. reserved to the United. States for all the unpaid re % = 
_. charges: authorized bythe said act of. June 17, 1902; but the. holder.of such 
tax deed or tax -title resulting from such district tax shall be entitled to all 9 


e ou the: rights and privileges. in the land: included in. such | ‘tax title or tax deed. ory | 


nt al assignee. under the provisions of the act of. Congress of. J une. 23, 1910: (Thirty- oe a “ 
fae 8 . gixth. Statutes, page. 592),. and. upon. submission to the United States, land. office. ee 
a re ae of the district in which the’ land. is located of satisfactory. eee of ‘such’ pee & ae 


ineeies Sea eget ery oe on a —_— 


ee ae Mihiae we 2 "DECISIONS ‘RELATING TO. THE PUBLIC LANDS a ee sive 





* “title, | the name: or: the holder ‘thereof ‘shall. be indorsed upon. the records of roe 


. such land office as: entitled: to. the. rights: of. one. holding, a: complete: ‘and valid 


assignment. under. ‘the said act of June ‘23, .1910, and ‘such person: may,at: any rad 


time. ther eafter receive patent. upon. submitting satisfactory proof. of the .recla-. 


mation and. irrigation required. by the said act of Congress of June. 17, 1902, | ae ass 


7 sand acts amendatory: thereto, and making the payments required by. said acts. 


: “SEG. 3: That no unentered: Jands*.and° no entered - lands ‘for: which no final te os et : 
_ certificates have been issued shall:be subject to the lien. or liens her ein contem- = 


plated until. there: shall. have been. submitted: by said: irrigation district to the; 
oe : Secretary of the. Interior, and approved by him, a map or. plat. of. said: district =: Ts 
and sufficient, detailed engineering data to demonstrate to: the satisfaction of 9 

_ the. Secretary of the. Interior the sufficiency of the water supply andthe = = 


_ feasibility: of: the: project, and which. shall. explain. the plan: or: mode of irriga- 


tion. in. those. irrigation. districts” where. the. irrigation. works - have not been. mea oe 


. constructed, : and : ‘which. ‘plan. shall be. sufficient. ‘to: thoroughly. irrigate: and. 4 aes 
ee reclaim said~ land and: “prepare ‘it. to. raise ordinary” agricultural: ‘erops,-and.« 
which shall. also’ show. the: ‘source: of: water - to be used. for irrigation: of: land. eee 
included - in ‘said: district Provided, ‘That. the Secretary: of the Interior. TAAY sce ee 


ie apo, the expiration. of ten years: from the date of. his, approval: of. said: map... 


and planof any: irrigation district, release from the lien authorized’ by. this. ae, 
: act:.any> -unentered: land or lands upon: which. final. certificate: has ‘not. issued, » - pe 
» for which irrigation. works have not been constructed: and. water of such: dis. TS eeu 
--trict/-made available for.the land: Provided: further, That in’ those. irrigation =, 
“ee districts already organized, and: whose irrigation. Works. have. been: constructed - og 
: and are in operation, ‘aS soon: as a. satisfactory map, ‘plat, and: plan shall;have =...’ 
been. approved by. the. Secretary. of the Interior, asin this: act: ‘provided, such’ - sh eae 


entered. and ‘uunentered: lands’ shall be subject: to. all. district. taxes and ASSESS: 


ments. theretofore. actually levied against the lands in said district, and: in the | ie ee 
game. manner.in. whieh lands. of. a like. character held under private one ro ee 


‘are subject: to. liens and assessments. : or 
‘Sec. 4. That upon the. ‘approval of the distzict map or: plat as haréinbefore~ 


; “provided by the ‘Secretary of the Interior, the register and receiver. will note a. oe 
“said approval: upon. their. records: where any uneutered or entered and unpat- ae ae 


ented lands. are affected: 


_ Sue. 5. That no public lands. which 1 were. unentered- at ‘the: thine : any tax. or ; Ee 
a assessment was levied: against same by such | irrigation. district. shall be:sold. °. 0 


eat for such taxes. or assessments, but stuch tax or assessment shall be and continue arin 


alien ‘upon such. lands; and not more than one hundred and sixty acres of such. 702.7 mae 
: land shall be entered: by. any. one person ;.and when such: lands shall be applied. 
. for, after said. approval by: the Secretary of: the. Interior, under the homestead . 


oe or desert: land laws of the United . States, the application shall ‘be suspended: for | 


a ‘period of thirty days to enable the applicant to present certificate from the 


oe proper district’ or: county. officer. puis that. no. es district: charges. are. Si 


‘ due ‘and delinquent. against’ said land. . : oe 
~SEa, 6. That any entered but. concn lands not . subject t to the. peclamaviog 


% “act of June 17, 1902 (Thirty-second Statutes, page 388), sold in the manner and see : 
_ for: the purposes mentioned in this act may be patented to the purchaser: oe 
. thereof or his assignee.at any time after the expiration.of the period of ~ 


. redemption allowed by law under which it may have been sold (no redemption — 


ae having been made) ‘upon: the. payment to. the receiver: of the local land. office: oe 


: - of the minimum price of $1.25 per ‘acre, or such other price as: may. be fixed by -— 
~ law .for such: lands;: together with the usual fees and: commissions. charged in. eee 
“entries of like lands: under: the: homestead laws, and upon a | satisfactory showing ae 


a, ae we 


: “These limitations shall not sony to is to ir eieeton districts, but shall rapely. 2 





ey aes = DECISTONS: RELATING TO. THE PUBLIC. LANDS oe “Lote a 


a that. the. irrteation: oe have been eons uted and. that ‘waiter: of. the district a 
:°. ig available: for. such land; but: the purchaser: or-his assignee: shal, at the time _ oe 
wo Of: application | ‘for’ ‘patent, have. the. qualification. of a. ‘homestead entryman. oe 

or desert-land entryman,' ‘and not more than one hundred: and Sixty acres of  ~ 


‘said land: shall be pelea: to any one Leaver under the Dee of. this S : . ae 


i. to purchasers from such. irrigation districts of such land. bid:in. py said district. 


That unless thé: purchaser. or his. assignee of such lands. shall, within ninety 


: ae days: after: the time for redemption has. expired, pay to the. pr oper receiver. all e 
> fees‘and: commissions: and the: purchase price to: which the United States. shalt — 


be entitled as provided: for in this act, any person: having the qualification of a5. > 


- | - | “homestead: entryman: ora desert-land entryman. may. pay: to: ‘the: ‘proper. receiver, ae 
oe: LOR not more. than. ‘one hundred: and sixty acres of said: lands, for which payment _ 
has: not: been. made, the. unpaid. purchase price, fees, and: commissions - to: which ~~ 


the: United States may be entitled; cand upon. satisfactory. proof ‘that; he has” - 


 paia to the. ‘purchaser at the tax. sale, Or: his: assignee, or: to the proper officer — 


oa Of the: district for such. purchaser | ‘or. for the district, as the case may ‘be, the | ee 
eer sum. for which: the. land. was: sold. “At: sale for irrigation district. charges: or bid «. 


= J in by: the: district at. ‘such’ sale, and in addition thereto. the. interest and. 
penalties. on-the-amount bid at the: rate allowed by. law,: shall be: subrogated ee 
o to the rights: of such: purchaser to receive patent for ‘said. land.: ie 


<a an any. ease -where any tract of: entered. land» lying’ within cas ae 
| “irrigation ~ district. shall. become vacant by relinquishment. or cancellation for 
" any: cause, any: subsequent applicant therefor shall be required, in: addition’ to. 


- the. qualifications and: requirements. otherwise provided, to: furnish satisfactory 


~ proof by: certificate from’ the proper ‘district or county. officer that he has paid 
‘all: charges. then: due to the. district upon said. land .and. also. has. paid to the 
- ‘proper district or county officer for the holder or holders of any tax certificates, 
delinquency certificates, or ‘other proper evidence: of purchase: at: tax sale the 
“amount for which. the said. land was. sold at tax. sale, foee tir with the Pnuerest 
and. ipa thereon provided. by law. -° 
SEC, . That. all notices required by the’ irrigation district ie: mentionéd: in | 
; this Ps shall, as. soon, as such: notices are issued, be delivered. to the register. 


. " and receiver : of. the proper - land. office in cases” where. unpatented lands. are 
“attected thereby, and to: the entryman whose unpatented. lands. are ‘included - it ee 
therein, and the’ United - States and such. entryman ‘shall be. given: the Same ores 


ie rights. to. be heard. by. petition; : answer,. ‘remonstrance, appeal, 00 otherwise. as” 


os : are’ given to per sons: holding lands in- private. owner ship, and all entryinen shalt ate : 
be given: ‘the same. rights. of redeription’. as. are ‘given, ‘to: the: owners | of lands. | et 38 


- oo held in: private ownership. . is ee 
+» Sxo, 8. That all: moneys. derived by the United ‘States from. “the ane of pinta gts 
ft lands herein referred to shall be paid into. such fundsand applied. as provided ie 

a by. Lay, for the e disposal 0 of the proceeds 1 from the sale « of public | lands. as 


“PURPOSE AND ‘EFFECT OF: STATUTE | 


7 12. ‘The purpose sand effect ot: this. nnted is ny empower “thie Secs! a 
cane of the Interior, ‘following the. presentation. of: proper’ applica~ 
- tions, to investigate the ‘plans: and finaricial and physical’ yesources. 
of irrigation. districts heretofore or. hereafter organized. pursuant, tor 


; vs the. law: of any. Piate,, and if he shall find and. conclude that: » ane as = 


ee eee 





Se.” Paeecanes "DECISIONS RELATING TOs THE ‘PUBLIC: ‘LANDS’ | ee ae eo a 


= » gppieaae ae pinnae. pee is rae an n aNopether'n metitori ious sand’. ae 
fo feasible ir Tigation | under taking, to. grant his approval of its plan and : oe a 
- undertaking, provided a majority acreage, thereof is. not. unentered.- oe ae 
-.- land, to;the end that upon.such’ approval, and upon compliance. De ee 
2 sach | districts. with the conditions in said act. Specifically:.set: forth, eases 
.“all-unentered public land and land which. has been entered, but. upon cee a 
. oo wbich final certificate has not issued, shall be’ subject: to all the pro- 8 6 8 


_- visions of the ‘laws of the State i in which such. lands. shall be situated — oe 


c= ~ relating to. the organization, . government, ‘and regulation. of. irriga-. =)... vs 

tion. districts for the. reclamation and: irrigation. of arid lands for. ae Ne 

. agricultural. purposes. to the. same: extent, “upon. like terms as are 9 . 

_ “privately. owned lands: within the district... ‘This includes the right. - ee 

2: of the: district: to levy. and. collect: taxes’ on ‘unpatented land: for: the 2 ee 

-*. purpose of raising funds with a view to the construction, opetae 8° RY 
. tion, and maintenance of the irrigation system, but:does not grant. 


| - the right. to tax generally. or. for any. pur pose not definitely connected. : _ i | | 
with: the ‘construction and - maintenance: of the irrigation. works... 0..° 


~The right of the district to ‘sell lands which: were entered at the date 


-of the. levy, of any such. lawful. tax ‘Or. assessment: remaining unpaid oe 


et also provided for, together: with the right. of individuals to make or 


entry of sich, land after the period. 0 of vedemption 1 from t tax sales has. ? 


REGULATIONS - ee seed Cea 


3. - Application shiny, irrigation ‘district degiring 4 to: oun he es : 


ie of this. act: should: file in: the: local United States land office : 


: : within which ‘the lands are ‘situated ¢ an Application, 1 in capes. con- oe 


‘gisting of the. following: 


(a) A statement. aetting: forth: + goneisdly: ‘the ey addtess: of ‘ho: eee 


district ‘the. date when, by. court, decree: or. otherwise, it: was: finally. ; gos 


declared. to. be fully. organized; the: name and title of. all: officers: of a w hes 
the district, ‘qualified: at the date of the filing of. the application ; the San eo ee 
gross amount of. land: embraced. i in the. district ; the amount'of irri; 


gable. land within the. ‘district; ‘the amount: of: privately: owned land oe — 
- within. the district; the. amount. of. entered. land for which’ final: C6 ee eS 


. - tificate: has not issuadis: the: amount of. unentered public: land;'the —~ 


a amount: of Jand: embraced: ‘within’ Bo withdrawal: for. a United ‘States : a : — 
es reclamation. project; the amount of ‘land. otherwise. withdrawn 


(within. Indian, forest; power site, or -other withdrawal) ; how much: pe oe 


(percent) of the: project has ‘been’ completed ; what. bond’ issue; af. ees 
any, has been finally consummated, and. the present’ bonded debt;) =. 
- whether contract. has been: made. with’ the: United States under. the 6s 
oe 2 eclamation’ act. of Jt une 17; 1902. (32. Stat. 388), or: is ‘pending, and aa oe ee 


a poy such, the date: thereof and: any. other, facts | or or eireumstances Pee Z 








Be a a oe ae "DECISIONS. RELATING. TO: THE ‘PUBLIC LANDS | veh . 


3 mys ae 


| Peta Cun throw. light on,. or he pertinent t to, a oie cnetning ie 
| ot the present condition or future: respects, of the district. | 


 (b)- ‘Proof of organization. : eee 
“(¢): Evidence of water wright and. | sufcieney of available > ates : 


a | ‘ supply. 


— a ase situation. 


ey Maps. aouna a project. 
--(e). Plans and. specifications. . er oe Bee 
na fr). Such data: as: > may. t be: necessary to a full 1 understanding 0 of the 2. 
"DETAILS oF APPLICATION 


es Proof oh Oniiantention (eee par. r, 3b) a pele cithentieated 1. ES 


Ge copy in duplicate of the proceedings through which the district = 
o_ .elaims corporate | existence should be filed. The character. of this... 


Bente, ee proof will, of course, depend upon the State statute under which the. _ 


4 organization. was effected’ =. |. : 
Diy Evidence of Water Right (ea ‘par. a it ae andes to be. 


/~ = geclaiined are wholly. withdrawn lands within a United States recla- 
mation project, and the right to the use of the water depends solely 

"upon an. appropriation by the. Government,. no evidence of water — 
right. will .be required, but if dependence .is placed. upon any — 


water appropriation other, than one claimed by the Government, 


either for, the reclamation of the whole or a portion of the lands ae 


sought to be made subject. to this act, certified. copies of such instru: .... 
ee ments as will show title to the. water rights claimed should be filed = 
with the application. | _A statement as to’ ‘whether the stream or. other. 

i body of water from which the water supply i is to be secured: has been an 
- adjudicated, and.if so, the court in which the decree was ‘eranted and» 
-the date thereof enould: be: given. Tf water measurements have not. ~~ 


- been taken, .a detailed report showing :the foundation for the belief’ te 
oe that sufficient water exists should: be filed. os 


6. Maps. —There should also: be filed: in: dupticats with “the: applica! oe 


: A hion, tracings: showing by smallest legal subdivision, in accordance 
“Fe Appts the latest: official survey, all of the lands: embr seed within the a oe 
. - confines: of ‘the district; the statis. of the various tracts should be = 
differentiated, by marines on each legal. subdivision, in. black india se 


Ae a letters corresponding to. the status of the land, as follows: 


(a) ‘Privately owned land. a a 
(8) Lands which. have been entered but for which final certificate . ae 


ere has not. been issued. : 


. (e) Lands saves Gace the reclamation 2 act. 
(dé). Lands otherwise. withdrawn. - ee 
Ga ‘Unentered public lands. 


| Nore. —If a tract of land appears ‘to come, within. two of, the designations, oe 


Sa a: . sboth letters, should be used. 







; “Unless ‘Gneselatithe« of, any smallest ison: dubaiision, (of 4 40, acres ¢ or. 3 
oe less). asi susceptible: ‘of reclamation: rom the: irrigation: , system: ago a 
ee. _ planned: Or: constructed, the district.should: not request: its: designatio Hee 







:  pparsi0Ns FE RELATING ‘TO; THE: PUBLIC LANDS. 





: except where: it is. chow that. ‘such. irrigable. area, where. less: than : eae 2 
> One; -eighth; of: the: subdivision, will when. reclaimed. be. more, nee ace 


— | ~ than: ‘the enti re 


: ames, cule are. "permiaible 2) 000 feat: to. the: Soe 1 1,000. “feat; to! fer 





subdivision i in its native state. 





inch, or 500: feet. to: the. inch:,;, No other scales: should. be. used, ‘and: the oo 


oh geale' most; adaptable to'a: clear showing. of. the matters and things: set ees : 


7 over: 36: inches i in. width.» 


| forth’ thereon should be: used, but i In no case: should anys one i tracing: be. as ae ER 





Jy The: tracings should: dle. shore. the’ ‘iatlines; Cees: tied; ae any Sa 
~~ reservoirs, canals, ditches. power plants; ‘transmission: lines, orother 
: ‘aids to: eeclaning on: which are. included i in the. system, as. well as. ats OL Pa: 
sections, properly drawn to scale,.of dams and canals...) 3.0. ho 
oy Tf the | irrigation system. relied: upon, ‘for the recladiation: of ‘ihe oe 
| hee within. the- district: is. entirely. a ‘United States. ‘reclamation ~ soe 








ao , project, it will be: unnecessary: to furnish: a map. See. section 3 of. the sc iS 


act of May 15,1922 (42 Stat. 541), hereinafter quoted... ‘Tf, hows (or i 
sever, , public. Tend are ‘tobe reclaimed. i in. whole or. in ‘part, by ea at 
7 other than. under a. United States reclamation project, ‘such system eee 
. or the portion. thereof not: connected with the United. States recla: ee meee 


a‘ ; “mation, project. should be: shown by. map. 


| starts amount: necessary . to complete: the system. 


es sufficient. 


ts Plans: and, spect cifications. (see: par. $e) ee the district: inriga-,, : ie eis 
* tion ‘works: have been: constructed, either. fully. or partially, plans ‘ oe 2 
“and specifications of: the. principal structures, sufficient, to‘show the 2° ~ 
= designs. and: methods of: construction, pr epared. by: a competent, engi- ace 
Meer, should be filed, together with an ‘authenticated statement of the 
amount actually. expended upon, the: coristruction. and the estimated © Cae 





ee “lft po construction. has. been undertaken, pee eee ang ‘showing a a . 
os “the. estimated cost. of the. project and. the salient features. thereof — a 
oe An ‘sufficient detail to. establish, the deasibility, of the: project will, pe: : pas ae 





oe Other data (tea par, 5 yk reach: ‘projeee. ‘inet! deserts: 8 rae 
. stand” or fall” upon’ its, own merits,. it. will. be. impossible, to: specify ; eek 





: os “minutely, all of the data. that, may ‘be: ‘required... In every. ‘instance, he aS 
; however, the’ data should. be so full. and ‘complete | as. to place before fal boatgh 


al . the. Secretary of the Interior all of the information necessary toan — 


he - ee stated upon the original application Brove. fasuflicient 









intelligent’ consideration of: the ‘feasibility’ of the ' ‘project as-a. whole. i oe 


“os Additional: information | may. be. required by. the department it the 2 Ss 





87 522—-97-—vot. 5 a os 
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DECISIONS: RELATING ‘TO. THE ‘PUBLIC LANDS ae 





“von 





a 9: . Aifidavite ane cerificatie. 2 aly ‘of: the! maps. ‘filed : ah: hike” i 
ap - lapplleation for recognition should bear the: certificate: of the president. ee 
ae OT other: presiding: Or chief officer of. the - district, ‘countersigned: by ee 
pk ue : the: ‘secretary, clerk;: or, other ‘recording’ ‘officer: and attested: by: the’ - ‘ ee 
>) geal of the district, in a¢cordance with Form No.'1: attached hereto. ee 
moe og They, should. also. bear. the affidavit of the: district's: chief. engineer, Ve 

ee ‘accordance with: ‘Form No. 2. attached hereto. This: certificate ee: _ 


eee should be’ inscribed ten the spree int x india ink, : Ge ae ae 


wot 


| i a sagt the. invigation: distiiet} application f for rit of way. ‘therefor pene : 
be filed by the district. under the appropriate. act: before the fepplica Ss 





: | ao Mion for: recognition: will be: finally approved. 
. eH ices Tnsurveyed 











“¢ 


= on lands will be protracted. 








“PROCEDURE 











Coe = i (naming it ye Re ge Po ee 





La ands Where: any,” ‘proposed istrict pene 


ae ee “40, Sands 3 in mor @ s than? one. : dhatriet Where the jands’ ‘within Hie eae 
ae . éonfines’ of the proposed. irrigation district. lie’ within nore’ ‘than’ oe oe 
Sis local: land. district it will only: be» Thecessary ‘to file the data i in dupli- 
Oe eee St hereinbefore adverted, to in. one of the’ land: districts; a blue- 
Wate ap ein: copy. ofthe map and one copy. of the statement, however, should: a 
os be filed in the other districts, together. cwith’a. notice: to the ‘register © 7 
~sthat. the application, t In. 1 duplicate, a been filed i in 1 the other oS ee 


ot ee 18. Duty of egies pen the. filing: of duch® an. sapplication’ i 


aes eo ARO local: office the register will assign a ‘serial. number to same and 
Case | note. upon. the ° maps filed with the: application the | name. of the’ land® 
ae ee ‘office: and the: date. of filing’. over his written signature.” “After testing - : 

= By his records. the accuracy ‘of the notations: on said: map, ' as required ~ ohh 


ns “by: paragraph 6-of these. regulations, he will, note ‘upon his. ‘records *. . 


opposite ‘all ‘unpatented: lands shown’ upon ‘the: map the fact, amd 
me date of such filing, after which he will at once transmit “the eee : mye 


. ; a > record. to the General: Land Office. - 


4 oe me “14. Consideration. of application. bag at ost the. nee im 
Soe the. General. Land. Office, it will be considered ewith, reference. to. ‘ite. i 


wus “Yegularity: and. compliance with: the terms Of these regulations and 


ne i Sispored of. as follows: 


pots Sige opty 


a es oC) EE all’ the ‘inpaeenicl le lends are: sathine ‘B: United States ee eh 
yk © qhition project, depending solely: ‘upon. Government, water. appropria- _ ae 


segs. ORS 


mele eon and the record is regular, it will be referred to the Bureau of 9° - 


o eee om Reclamation for consideration as ‘to 0 feasibility, \ which. bureau will 


oe sae for water! soit ‘pte: ‘han’ Governinent: ae ete tad 
athe: ¢ case! y wall, be. referred. to the: ‘Bureau: Bf Botinakton for: such 





eon gree ‘thé: ‘Conimnidsionier of: thee ‘Genseat Laid Office: sili poHStaBe the: ao = 
> pecord with’ respect primarily to the lands ‘hot affected by the: United care 
7 a reclamation. Biilect, and transmit) the: record with | Lidia pes ee 






Ge) | Tf the’ unpatented. laid’ ‘within the district’ ate all ‘publ iat oa : ae 
on . " aniaffected by United States: reclamation withdrawal, the: -Commis-. i 
fo - sioner: ‘of the General Land Office will, after investigation i inthe field, -:¢:-0 65 
i. consider ‘and transmit the record to: the: Geareiary, of: the Interior _ 












S16: “Upon the’ ‘approval of an’ ‘application ‘by. hs ‘Secretary’ of ‘he Pere. 

fe Interior the ‘Commissioner. of: thé’ General ‘Land: ‘Office: will cause stort : i: 
he noted upon the tract:books of ‘his office the ‘fact and date: of such s 

2 ‘approval, and will transmit to the ‘local land office | or. offices wherein ~** wits 

the lands affected are. ‘situated’ one, “copy. of” the” map.” Upon receipt es 
: of, stich’ copy, ‘the register will at ‘once. > ote: on. bis, records: opposite oe 





a DS OS gt 


oo the. fact and date of § stich approval and d notify the irrigation seit : 
oe thereof, a , : 





paar That 1 ‘upon the execution. of. any - conte act. between t the United. ‘States, ‘éna ee eee 
eae irrigation. district. pursuant to: this: ‘act, the, publle Tands included within such ME 
».. Irrigation district when subject: to-entry; an : 
> tion district,. ‘for. which’ no’ final certificates: shall have. ‘een’ issiled’ and: whieh 
_ -may-be. ‘designated: by the ‘Secretary of the Interior: in. ‘said contract; shall .be ee 
ne “subject” to. all: the’ provisions, of. the act. entitled “AT. act. to. promote, the reclama~’ 0 : 
eo » tion. of. arid, lands,” approved “August: 11, 1916: Provided, “That: no. map. or: plan: + oe x ee 
Poo Aas: required: ‘by. section, of. the said act need: be ‘filed by y ths inrigdtion | district Peas 
eo foe ‘approval: by ‘the Secretary. of the Interior. : SO eR ene 
















- This section. is “construed ag | an: ‘goondeiene of the: ‘act: of bade 8S 

oe Li, 1916. (89, Stat. 506),.in. that it makes. “unnecessary ‘the filing ofa ee 

map or: plan‘ of. the district for the approval | of the Secretary of the 8)", 

Interior: in, those cases’ where. the lands within a. district, are to ress a rere 
reclaimed. by. the, Bureau. ‘of Reclamation under a contract. between ee 
a the. Secretary, of the Interior, and the imrigation district, entered nto A 


















, fo LA Se _ DECISIONS: RELATING TO. THE ‘PUBLIC LANDS Evol fe 
i ae wunider’ the ‘act. ot Ju une. 217, ‘1902, (62. ‘Stak: 388); aoe acta eeailatoss a 
oo. thereof, and in dieu thereof provides. for. the. designation. by the terms 
oe noe Ob such contract of the: public. lands: included i in such..a: ‘district where 
gree subject: tO: entry. and; entered ' lands:on, which. DO. final. certificates, shall” 
ie mat been. issued, such.  sorienasien to make the land Henltect t to. all peace 








. eo for: the ‘donatmuction: oe ‘the: ee "ayatern: or oor. - tepaysnant ae ae s 
a oa cost if. already. ‘constructed, ‘it: should make. request. for the designa- — ane 
“oo: tion of the lands, under: the, act: of. E-August it, 1916, supra f filing ace 
list; thereof. cee ree 
ee Tn such ; a. case. aie contrac ie i deena of he Jaterion ee 
a and, the irrigation. district. must. contain. a description’ according. fo. 2 
a the approved plats of survey of ‘the lands within:such district, prop- a 
_. erly subject..to. designation. under said. act. ‘of. August 11,1916, and 7 
the: approval ‘of. such a contract. by the. ‘Secretary, unless: otherwise _ 
ee - stipulated, will have: the ‘éffect of designating . the. lands. as. ‘provided aes 
: for i in-said act and making them. subject to all the provisions. thereof. 
He In practice the Bureau: of. Reclamation will require. the. district: to - 
oe present. a list. of. the land which it. desires to. have designated under 
the act- of: ‘August. 11,1916. (39 ‘Stat. 506.) ‘From this. list the 
| Bureau « of. Reclamation, will eliminate tracts. which for, any. Treason 
owill not ‘be ‘irrigated: (at ‘least to such “an extent. as to make the oe 
sie irrigable. portion » more> valuable. than ‘the. whole. tract when | ‘unre- a 
ce ‘elatmed) by the system: as. ‘constructed or to be: constructed. Pee 
-. ‘These lists should then be: referred. by, the Bureau of Reclamation is 
ae to the General Land ‘Office: with. a: view to the elimination, of any — 
ad lands not: subject. to. entry. (i. com withdrawn, or reserved), ‘whereupon . 
cue the. remaining ‘tracts will be included. in: the. contract between. the en 
koe ~ district, and the. Secretary | of the ‘Interior. | . i ee 
wig hep he: Commissioner of the: Bureau of. Reclamation. wal Siphich ihe: oe 
eae Cotnmissioner of the General Land Office with two. cn of all Lact oer 





a Perk proper ‘pdtations to. be ade. ‘on. 1 the eee of, nia # offi, en 2. 
—* will also issue the ‘necessary ‘instructions: to_ the local office witha 
‘view to the proper. notation of ‘the records: and ‘the enforcement. of 

; eo the: provisions of the, act of August 4, 1916, ey as. to » the lands 
ey - designated. Pe a ee 
eee ue Tawes and asicsemonte (a) Where a an a ietigetion diberict: lise | a 
7 been! approved . by. the Secretary ‘of the Interior the district must, 


ob 


= oS of vatter each’ assessment, ‘file’ with, the register 4 of t the Weal land ‘office 








ie ee, a 








eee of adenine or’ eeulorad. and: wiaipatantad eablie: ea - ae 
... within ‘the district, which. list. shall contain a: statement:that such = 


“ENTRIES “GENERALLY 


1g. FOr: thie 4 ‘purpése Sot entry: ‘he! ‘at. bot: sAngioet 1 14; 1916. (39 Bint: es 
: ar 508), may be considered as: dividing’ the’ ‘unpatented: ‘lavids? within a 
ae. State irrigation. disttict into. two: general’ classes, namely, lands with. 

’ drawn under the act of Ju une: 1%, 1902, ae Stat. BEE), and. lands: not: : 

a : SO. “withdrawn. ' . aay ae Meee ae 
For the ] purpose’ of ailininistration ‘the. ids: within aiich a ‘disthiet ane eee 
ce may. ‘be considered’ as divided into the following subordinate classes: ae 





“RLY Unpatented: public: lands. when! yaubisct to entry 
(2) ‘Entered unpatented lands. : 


-9(8) Entered Jands which shall eco vacant: iby relinghishment oe 
Be, i cancellation for. any’ causes 280 o2 Re, 
, ~The: approval: of ‘a: Jegally. ‘onbanized’ ‘evigation: distidee ‘by: ‘the gees 
Se Seoretaby: of the Interidr under ‘said: acts, unless. ‘otherwise ‘provided * NS 
oo by. contract. between.the district: and the United ‘States, makes the 
oo public. lands within. such’ ‘district, when. subject to: satry,. and. the wie 





AY ‘evn: UNDER RECLAMATION Aor’ 





Bie 2 19, “Lands. witht ‘an: approved : districk. withdrasnitinden: ‘thé “abe oe 
cok, ee June 17, 1902, (32, Stati: 388) ;:shall. during, the. continuance: of: such: oe 
withdrawal: be Subject to: entry only. in the manner: provided: by. ne Pe 
sb bat ‘and ‘amendments thereto and the: regulations: thereundér: reef 











assessment was indde § in due. form, ih compliance with the provisions . Le 
no OL: the: ‘State law. and: of this. act... Any assessment: or sale,’ or at-. | ee 
ae tempted: sale, of such. lands’ prior to. the: ‘approval of ‘the: district is - eres 
without: authority. of Jaw: and :-void.: | ge 
(6) “Where contracts : heretofore. or. hea “nine a ie ae 
ee United. States’ and irrigation districts: involving public. lands: of: the: “22 
ae United! States inhibit: the assessment ‘of unentered: ‘public Tand. while — bere 
aS in. that.-status, the ‘provisions: or such contracts: must, , of ‘eouree;, age ee 
, Gamphied sy with rby the district. ee ee oe 


~ ae lien for. all ee and: aecceaminiée £ thereadten, lawfully levied, by. the aa 
: district toithe:same extent.and inthe same. manner. as. lands: of. Bh like - eee 
character held under private ownership. ae een ere 
oe The! following instructions’ will ‘govern i in noe case of. ae fon oe. 
es lands: within: irrigation: districts approved by. the: ‘Secretary: of fhe ey 
Fa _ Interior: either’ in the manner provided by the act, of. August: 11, 1916 ee 
a @ Stat. 508), 9 or section 8. of the act of May 15, 1922 Aas Stat, 2 SAD). ee 














“ps DECISIONS, RELATING 70. THE. ‘PUBLIC | LANDS 





NW heat Innded anéluded ‘in, ntti  thade dude: ihe: act, GE as une: 47, ae oe 


a ace 1902, supra; are sold. for nonpayment of district: taxes or: ‘assessments 7 
oe “the: purchaser on. the. presentation. of..proper . evidence of his tax title Pe 
shall be:congideréd “as one. holding. a complete and-valid. assignment 
~ Sander the: act‘of.June-:23,'1910. (36 Stat. (592),: and, shall: perfect. eee oe 


oa. ark in the same manner: required, of an. assignee: under said: ach. 
7 Ene: evidence’ of such tax: ‘title: shall, be: the | same as: © hereinafter ni 


a ject! to the reclamation act cs ee, a be 





a under, reclamation Jaws :. a ae 


re GET Eng? Fe 







“The. following paragraph bare application to lands withdrawn : mee 





“ENTRIES UNDER SECTION 5. 





: 20. Publie lands within a an n approved district are were re fihentered? = io 
i at the time any. tax. or: assessment. was levied against. same shall not... * 


. ” Be’ sold’ for. such tax. or. assessment; -but: same: ‘shall: be and: continue. a i . 


es upon § such ‘land, and not: more. ethan 1 160; acres of such 2 land shall: : 


ne ithe application will be: e tejected, L aoblect to the “Fight of appeal. 





lied. to. present. a  gartificate. front the proper. district ¢ or r county : ae 


~ officer showing that 1 no: o-tnpald: district, charges are due, or r delinquent, = 
against. said: land. z ; 3 ce | 





. Any. such: appliéaiion. for. lands OF this ‘charnetig ji if cule uesanies ; 


ooo i the ‘required’ certificate, will be. suspended by. you for 30. days to. o 


enable the. applicant. to: ‘present, such, certificate,. and if. not: furnished, : Mi = 





“94. [No application to. enter’ or. 1 purchasé” land: within. an: Wdpproved 2." 


| ae | ine district:under tax-sale: title will ‘be allowed if the: sale: was . Oe 
-.. for taxes or assessments levied. prior: to: the approval, of the e district 
ie re ace the, Secretary o! of the e Interior. Senet ecu pl ah Ud ue ee eo 








ENTRY, or LAND RELINQUISEED (Ske: oe OF: vi LCD) ey Pe ae te 








“99, “Tn: case 5 where 4 any. anace of ‘entered. and ‘within ee ee 


| oe 2 dee shall. become” ‘vacant by relinquishment or. cancellation: for’ pce 

amy cause, any subsequent. applicant therefor shall, in addition to. the ~ oe 
... .. qualifications and requirements otherwise provided, be. Tequired. tO. 
0) furnish: satisfactory: ‘proof by cettificate:from the: proper district’ or ~. oe 
- “county: officer: showing that: he ‘has: ‘paid all charges: due: to the district: - Ps 
A CEL pon: said: land, and-also that-he has paid: to. the! proper. district: Ope gL! 
oe 4, oomnty. officer for the holder, c ‘or holders, of any. tax x certificate; delin- Pie 












D DECISIONS ‘RELATING @ 20: THE: PUBLIC LANDS” ; 






SA BR 





“ a “quency. certificate, OF: - other } proper. ‘gvidenda, of ax wale: thie amount’ 
: a which, . Said. land y was. s sold at tax ele, peer with: the. Meo 











oe TE the s applicntion i is: ‘not’ ‘eos uhied bya this ae ‘you, a ae 
ane = thigbena: same for.30. days, ‘and if'the: necessary. prot of the sieges ns 
pa hee is. not made within such time | eon: will re ject: Sa 





ee : Stat. Stee 
: ee purchaser ‘thaneot: ‘at tax. cain or Big. assignee. ‘en o aleagog “aegis 
ae having been’ made), may receive patent. to the land - upon, the: ‘payment = 
~. to.the register of the local land office of, the. minimum price of $1.95 
“per acre, or such other } price as may ‘be. fixed: by. la for such’ land, = 
© together : with, ‘the: usual fees and cominissions, charged. in. ‘entries. of 8, | 
oo dike Tand: under. the: ‘homestead, Jaws, and. upon. satisfactory. showing 
| that’ the: irrigation. ‘works have been’ constructed E nd. that. water, of | 
the district: is available. for, such’ land. Ct ee 

_ "However, such purchaser or his,assignee shall at the time. of appli- 
ae “cation. for patent. have he. qualifications of either. “a homestead’ or 
desert-land. entryman, and not, more. than. 160 acres S Of such, land, shall 
‘be’ patented to any. one ‘purchaser... ne te ee sen 
AS IE the: ‘purchaser. at: ‘tax. sale, or fia assignee, ‘hall! ‘noi vithin: 90° ae 
days. after the. time for: ‘redemption has.expired | ay. to the. ‘proper ote ae 
ey ‘register. all fees and. commissions. and the. purchase. price: to: which the. ey 
«United: States shall be entitled, as provided i in this act; any, “person,”.. See es 
having’ the qualifications mentioned may pay to the proper register, 9.0 
for not: more than: 160, acres. of such land the. unpaid: purchase price, Dao 
»» fees, ‘and: commissions to. which the United. States may,:be entitled, 
o end upon. satisfactory. proof that he has ‘paid. to. the. purchaser: at. oe Se 
gale, or. to, his assignee, or to the. proper officer of the, district, for. such Te 
purchaser, or for the district, as the. case may: be, the sum. for: vwhieh 20008: 
~* ‘the land.was soldat, salé for: irrigation- district. charges, or: bid in: ‘by ae 
the. district. at-such sale, and-in addition: thereto.the, interest:and.pen-°. 












































alias OD: the: amount: bia. at. the. rate. allowed: by! law, shall. be. subro- uot . 
= vigated t to. the rights 0 of such purchaser to. receive patent: for said. Jand. EO 








ee -‘togethé 


* . citing: the statute. 





: ee spilication to len ‘aniler, ‘this AGE : ahalli be, agli oaks : 


a . and such. application: and all. other. proofs, afidavits, and, oaths of. eo 


os rs 


oo as peonided § in- -geetion 9994, “Revised Statutes, as ‘amended. “Bee 
ie Circular. No.-884, 49. L. D. 497.) Lagae eas = 






The application . shall contain a  deccription seidiag’ +6. ‘the: ‘ape < 


ee proved plats of. survey of the land. sought to. be: purchased. and. shall ee 
ag BING: the serial number or “numbers of the entry: or entries in. “which. i 
“aes athe: land.is, then. included. - The. applicant: shall. also:: show, by: like 
3 - evidence: required: in. sugh. cases. that. he: has. the, qualifications, of, ac: 
oe homestead. or:-desert-land entryman, furnishing, the: proof. thereof, oe 
tars fogether’ with evidence. required by Circular, No, 1066: (5h: L. D. AST a cree 


He must: show. ‘whether he is: applying: as purchaser. at: tax: sale, Ce 

ete assignee ‘of such. ‘purchaser, or-is. seeking to: ‘be subrogated ‘to. — 
oe right. of: such. ‘purchaser or. assignee... ee one eee ees 

The application | shall not embrace ies than a’ Lega’ eiblividont Of! si 


ee more than’ 160° acres, and shall’ not include: Jand ‘i in’more ‘than « one jand 


- district, “and. shall’ be. accompanied by ‘the usual ‘fees and “come 


E inissions: provided in entries’ ‘of like land ‘under’ the homestead : ‘laws, 


with: the purchase price ‘of the Jand, not’ less than: $1. 25: per 









ee 


2 acre, or ‘such’ other price as may | be fixed. by” law for such land.’ ie 
= As the laws ‘governing the sale of lands for’ taxes. are. not the’ same, 
~ in'the: several’ ‘States affected’ by this act, and as’ in ‘some ihstances Le 


= ~ taore- than ‘one method of conducting: sales ‘is. ‘permitted, and as thie - te 
S period. in: which. redemption may ‘be: made’ varies, it is not: ‘thought’. ee 


ue -advisable* to” furmulate. ‘Specific . rules: governing proof of tax’ titles, fe 
es 7 However, the following general rules must be: observed : ee - 
~~ Jf the'tax title is based’on court proceedings, a-copy: of this decree: ce 
oon order of. the. court, under the seal of the clerk of the’ court: ‘must be 


7 . furnishéd. “The certificate: of the clerk of court should make specific a 
- péference to the’ laws | governing. such sale and show that the period « OB ee. 





ae fodenib tioit fas expired | without _ Redemnptioe having: been, “made 









“UF: the sale “Was. ‘aide ‘By th the: “adintridt’? ‘or’ «inde ‘oblate: than’ bit” co 


oe proceedings, ‘the certificate of the officer conducting such sale; under. 
: oe the seal of his office, must, be- furnished: ° ‘This certificate: should: show: | e a 
ae e that’ all ‘steps: Tecessary to. legalize such. sale were’ taken, citing ‘the : 
o> gata és, and: should show that the period of ‘sedainption’ has esau oan 


ae - Without: redemption being’made. © °° | _ 
“No- application to purchase: ‘iter this. act: wall be. accepted for rs 


. oS Jands ineluded In’ ‘fnore: than: one pending’ entry ‘unless’: necessary: im: ye | 
. order te to > make the : 160 ¢ acres maximum: ‘area: ‘to which “ Japplicant \ <. 


Seg te 





a Ps ne DECISIONS RELATING ' TO: THE PUBLIC: LANDS _ 


oe ‘be entitled: but in: dich’ e sveiit the land: applied: for ee if prac ae oy! . 
 : .tieable,. be- contiguous, and, if. not pontiguous,:* as S Rearly:'s SO as. ; the eg 


ae "circumstances will. ‘permit.” | yd ns 
‘On. receipt: of an: apilicatiod! to. purchase under & this act t you. sill ee 


ao - serialize w and note same on: your, records. 


these provisions, ‘Specially | as 2h. ‘the title. ‘of the: applicant: under ss ibe, : 
- - tax-sale: provisions of the State. law: If the. application is. not com: 


~~ plete: in substance, ‘or. based. on an. “unredeemable tax title,, you. Ae ay 
“hold: same: for rejection, ‘subject: to the usual | ‘right’ of: appeal; EB hoa Oe 
.. the application is found: satisfactory andcomplete in all’ respects, oe 
oe . you. will notify the entryman | or entrymen, of the land: affected and = 
oe ‘alleged’ to have been sold: at tax sale, of. the filing. of. the. ‘application a ee 
“tO! purchase. such. land, and that. because: thereof the entry, or ‘entries, Se 
_-* are held for. cancellation. (to: the extent affected di by such sale), subject a 


fe to the’ usual right of appeal. » 7 pe ier: 
oIf appeal i is filed: you will: ésanaiit is: aritire veodtal: to the: General ee ete 


ee a ability. of: 


_ Land Office; and if no appeal: is filed you will transmit the appli-. ae 2 oo 
ng: cation, together. with - a copy. ‘of the notice: served. on. the. entryman Cae 
- - OF. entrymen,, of tecord, _ together. with, Brook « of service of such ea 


notice. 









If the pplitalions’ is PS itionk objection. and: ‘contains’ the Le aliea ; : ; Bete 


~ herein required and water has: been’ made available for the land, = °°. 

= appropriate | instructions. looking. to ‘the issuance Of: cash ‘certificate mee dee 

~ cwill. be’ issued. by. the General - Land. Office... If. appeal. is filed, ‘the, pate 
Same. will be considered and disposed of i in ‘the ‘usual’ manner. ere 
Pending the. authorization of cash cértificate, the purdhae price ag ee 


: of the land will be deposited to the credit.of “ ‘unéarned. moneys.’ 


~ Tf-all be. found regular. and. sufficient: except. that the. gsc ener . 


eee works have not: been. eotistructed: and water. has not. been made avail; 


able, the: cash: certificate willbe withheld ‘penditg. proof: of construc.” a 

. tion and of the. availability. of water. > eee 
“When the ‘application. to. “purchase ‘is: s approved by: ‘the’ Gaetél ho 2 
land. Office and, without’ regard to whether.or not. such. purchaser aed 


~° sghall then. be. entitled to certificate and’ patent. (which will. depend — me re 


upon the question. of construction of: irrigation. works and’ the: avail- ae Pe : 


5 is 
fig. Petty SB Eee a Aas Se ee SPT par b ee aca alate fe NER a Pa SS gece a SET ST) eg EO cay ate atid aa gt A ears 


-Witane Sbiee, 






= Approved: i es ey 
: zE C. Hines,” Senter Ebon ttaia 
oes Hed First. Assistant Seortary, en Tae 








co water), the conflicting entry, or ‘éntries, . as: “the: case’ may ee 
ee : be, to the extent to which the land - was sold for delinguent taxes ¢ or a aoe ae 


Shed! ue a Cor ommassioner.. oe 




















For a 
fy ) ee the daly electad: auatifed, ‘and: rabting’ 2 sa ee oe 
“) fdestenation. of. office) of the ea Nemes Seer? eee ‘irrigation ‘district: ‘daly ‘ore wee 





a ene the Jaws of the State of;.-----------_-._- as found at. page... 









ay bites resolution, Gul Verified by ‘the . ‘pecrebaay: of sald: district,’ is. ‘submitted ” 
Se -with;. and’ ‘bY. this. reference ‘made. : 








: ae. do hereby: certify that the Plan of ‘Grigation ae ne i 


Care a copy of. actin — 





1-part of, ‘this. ‘certificate ; and. application. ghee 


: hereby made'for the designation, under the act of August 11, 1916 (39. ‘State 
si ae 506); of. ‘the’ tracts: marked. hereon’ ep or es: ‘that the said: ‘tracts: are each. ° 


ete ie 
MF 1 





oe = stead. or: desert land laws’ ‘of: the. United, States and that: the eens acreage eee 
ter eee the: said ' iprigation. district . As, ‘not: ‘unenitered: land, , : 








oa . ae 1 ‘Deing duly. sworn, ; ‘says: “that he -is tinge chief ‘engineer’ 
- of the: Sea Hac irrigation | ‘district : ‘that’ the: tracts ‘shown hereon. 





and? ‘every. one of: ‘such: character: as. ‘to: be aubieck: to: ‘thie, provisions of’ the ‘home: Foe 


i. ; “to: be. designated under’ ‘the ‘act of: ‘August 11;. 1916" (39° Stat.’ 506), are’ “each. ae 7 . 
} >and ‘every. ‘one of such: character. as. ‘to: be subject. to’ the. provisions | ‘of the. home-.. i. 







. «stead: ‘or. desert. land laws. of. the: United. States ;? that. he. has. personally. ‘eX- 
a amined the. Same; that: there is not, to his: ‘knowledge: within ‘the limits. thereof 


os “any. vein. or- lode of: quar tz. or: other. rock in place bearing: gold, “silver, -cinnabar, oy = : 
ier es lead, ‘tin, or. ‘copper, nor, within such limits, any placer, nor. cement, ‘gravel, ‘salt ae 
ee ~ spring,” or deposit: of -salt;nor' any other valuable mineral ‘deposit: (if: necessary. ae 





insert: except. mineral ‘deposits - within - the purview. of: the acts of March’3,° 00.” 
. © 1909 (85 Stat. ($44), and June 22,.1910-(86. Stat. 588), or ofthe act of July 17, 
1 AQ14: (38. ‘Stat, 509),. as. ‘the: facts. may. -warrant) ; ; that rio" ‘portion, of, ‘said: Jand: wt 

ig claimed for. mining: “purposes. under. the local, customs: or. rules of miners, . OP 
oa ‘otherwise ; that: no portion. of” said: land is ‘worked for mineral: during any. party 
‘of the! year. by any: person’or persons ;, “that said land’ is" ‘essentially’ ‘nonmineral =... 


ties 7 ‘land (exception as above if. necessary)-} ‘that: none of the: vanentered lands’ cons) : 


bao ne tain springs -.or-;water holes.” (see withdrawal of April 17, “1926, also” Circular. af 


| Leen No. 1068, approved May 25, 1926, 51 L. D. AT )3 ‘that the plan. of inrigation. me : 





ca Give ‘citation to. act’ or: acts under. which ‘the district. is 5 organized. ony Sere iias 
Bee aie the ‘chief engineer has not made a personal, éxamination. of the. Jand. sufficiently in’. 
a Oo detail to enable him. to. make. ‘that part of the affidavit bracketed, it. ‘should “be: ‘omitted « 


RCs ae a ‘Person: who: has made sueh, examination. ee 





S > ~herefrom and@’a separate affidavit should be: made. on the map as: pho such facts by. some - . . 


a reclaim said. land. and prepare ‘it. to. raise prenary agricultural TODS, nee 

shown: ‘in the’ aceompanying report ; “that ‘at. least’ one-eighth f.each: ‘smallest 
legal. subdivision for which | ‘designation is. ‘sought ' is’. ‘susceptible of: ‘reclamation 
‘from: the: irrigation: system: or. (where: less: than. one-eighth the: ‘irr ‘igable’ portion» 
-of ‘such: tract), will. be. of more value when reclaimed: than the: ‘entire tract: ‘in. 
“its. native state; that. the ‘survey~ ‘of said system. of: irrigation: is. accurately. rep- : 
resented upon: ‘this imap: id the ‘accompanying field’ notes; and that the: ‘Timits 

Of said: irrigation district are ane shown, 2 hereon. | 





‘eENcE—ELSTENSION i ‘OF ‘Trane, 


“An assignment’ of: an: oil: and gas: prospecting perinit; sotherwise: regular, ‘will ce 
ee be: approved. if the, permit be: in: good. standing. when: the. application: for: the’. ee oe 
“ “approval « of the assignment, is, filed; ‘and. ‘the. assignee: may make such shows 8 ee 
: og of. f diligence as will in warras ant. an. 1 extension. of. time., a ee gy ARE 











ieee and gas. “prospecting “permit relates’ ‘back ‘to- the: date. ‘of: ‘application for)... ee 
ee _-* ‘approval,’ andthe diligence shown must ordinarily bé that of: the’ permittee,” 

arenas 1 ic a. default occurs ‘prior: to: ‘approval’ of the: “assignment,” but” diligence’ by. Fear, 
: ‘the. assignee. may. be. given consideration. where. bona. fide efforts. to, ‘secure... oe - = 
: _ development: have. been. made by: him. in. an effort to. ‘protect his: investment. aoe Ee Ss 











eed Om. AND GAS. LANDS—PROSPEOUING. 6 Prins agrmspeme—Darkou Recon nis eee 
| ‘EXTENSION, Or ‘TIME. eee ae me: eas Wee tas ae ae as 









Mes approval of the assignment of an. voll oe & ses prospecting et will ee : - 





Sa Sot ‘Tiah. : a poh pursuant to mab nee B of the act of Febru- at ; 
a ary? 25;-1990.. (AL. Stat..487), to “prospect. for. oil, and. gas: upon. UMP es 
oe oe Serpe) lands which when. surveyed. probably ‘will be sections 2, 28, a 








‘Utah, ‘The permittee, « on: 7 Dosenibee at, 1926, ed fa ‘undivided: 
one-half i interest | in. this permit to Anna E. n. Derden, who, on Ld January 





oe V2) oo _ DECISIONS: RELATING: TO: THE ‘PUBLIC: LANDS - “yor 8 





is ve mcr 199", filed: ‘airapplication forthe: ‘approval of said assignment. ein 

ee ‘the Salt Lake City‘land office 7 le eae 
oe * Upon. consideration ‘of: the application. of ‘the. assignee, an BR Sige 
Darden; the. Commissioner. of the General: Land. Office, by. ‘decision: alae 
“Sof. February, 15, 1997, found: that: the said assignee: chad: shown: herself | 
a qualified t to ‘Teceive’ an. ‘interest i in ‘the permit, ‘but: also’ ruled— ee 





compliance. with. ‘paragraph. 2 ot ihe permit § is ‘bout. to 





a Bat « : as. the. ‘ime ‘tor 





o oo the parties. within fifteen ‘days from ‘notice hereof, to. furnish: a " showing Shige 
cs ». that ‘the. terms. of the permit. have been complied with, “Ol. file an allowable. be 
eee __ application” for extension” of time: ‘in, accordanice with, | Circulars: Nos. Weta Pad ee 
ae ee ‘inclosed, or to. appeal. herefrom. ’ ge a re es a ee 
Sl ae * Notice. of the Commissioner’ S. eae duly mialed. i ee vedieawe’ 20 
ae mL og record of the “Perinittes, ‘Hall, cas: returned ; unclaimed in ae a 
, ae . course. - i - eS 
oF A appéalk has: bedi filed. by” ‘he’s asignee in. i whieh Ae is. a ieed? ines 
oo “effect, that the: application for approval of. the assignment of an... 
os \ Interest. in. this permit should have been adjudicated by the Commis- i 
-sioner, upon the. facts existing” oh January 14, 1927,. -when said. 
ee application for approval. was. fil On that. data: itis. pointed. out, 
», the permittee had. more than sufficient’ time “yet: ‘remaining within me ; 
ae which: to ‘comply with the requirements of his Dersiat a 





ae aid: ekmit his: peas ae by. the permiittes; and it séems. = probable: jee 
Bas from the. facts of: record, that said ‘permittee. has” abandoned: the 
ee “permit. Before: doing 80 he apparently secured | some. consideration, 
“ -s". the amount of. which is: not. disclosed, in. return. for. the. assignment. 
ae ‘to. this: appellant, ‘and. the real question at. issue is. ‘whether ‘appellant. - 
o< -ig.entitled to recognition: as.an assignee of. an interest. in . said. aperits eee 
att despite the. apparent, default. of the. permittee... ee ee DE Seg 
» "Tt has been: the settled’ practice of the: Topariniont) in ‘cases: where asf 
oa) , permittee was in’ ‘default at the time of attempted assignment, to 
require that defect to be. cured by the procurement of an extension’. 
oor of time, a8: a condition precedent. to approval. of the assignment, Of es. 
ae any interest. iets ‘such’ permit.” In. this case. the. permittee! had” Rob es 
are defaulted. when. approval of the assignment. was sought. ee 
“os. The-issuance.of a,permit under the act of February. 25, 4920, a . 
oo ~ discretionary. with the Secretary. of the Interior ( Martin. ‘Wolfe, 48 ee, 
so LD, 625), yet the rule that conditions existing at the date of initia © 
20 Soti0n. of a claim under. the: public- land laws will. govern ‘action. upon 
AU ged? claims, ‘has been’ recognized as applicable | to. applications | for — 
ra “oil and gas prospecting permits: (Instructions: of April 23; 1921, 48 i. mr oe 
Oo D988; A.W. Mo ‘ason, 48 L. D. 218), subject, however, to exceptions i rT ee 
oe éertain’ instances. C harles: Ry at aut CC L. be di and e hawbes 
ae Mee ae L. ‘D. aa Ss | ae 











: . : “interest or right:as: against: the--United’ States (Ma aurice. Me Arm 
1S strong, 48 Le De 445, and: Branch. vy. Britian: et ab, 50 ‘Ti De BLO) 





<4 Teng 


DECISIONS RELATING TO: THE: PUBLIC. UANDS | 








rf She" assignmen of a. 1 prospecting: Bewnit’ “does be n not: “erento: B Jtieve: 





-” nevérthéless/ the ‘approval ‘of: ‘an’ assionment: ‘of a ‘permit or of an is 
"interest: therein’ is ‘in. ‘many: ‘respects. analogous to the issuance:6f: oats 
new prospecting’ permit, vand :the. same ‘rules: should apply: ‘to! appli. 





oe | - cations. for approvals. 








, of assignments as: = Spply to Spplidatiens) for 
“Hernia: aan nce ected 2 RAE 2 uae 
; Specially, applying this pbinieipls,: eee is: held hapa” ae permit 
ods in good: standing: when ‘an’ application. ‘for: ‘the: approval ofPan oo 





Bl assignment is filed, such’ assignment, if otherwise regular,’ may: Bee : 


oa must: ‘be that: of. ‘the: permittee, ita: default occurs: prior’: ‘to! approval pee 


ae proval of an. assignment. may.'be presented. for consideration where. = 





ae approved. and the: assignee’ may: make: ‘such: showings: of diligence, a oe i 
2 will: warrant. an extension of time’ “The: diligence ‘shown ordinarily. ee 


vo. the. assignment, although: diligence by an: applicant ‘forthe: ap-° 
bona fide efforts to: secure development have: been. made by such’ ‘appliz 2!” 
cant in an’ effort: to: protect’ ‘his investment. : In such’ \Cases | ‘approval cae 
of the assignment’ ‘will be regarded as. Yelating: back ‘to’ the date of. ie 
‘application, for approval of such’ assignment. ER eS LSP ok 
_ The: department has::declined ‘to approve iastighinents: of ‘permits ee 
es Swhire' defaults stand uncured ‘of record at the time approval. of such 
assignments | is: sought unless. and: until the. ‘permittee secures an. 






ae extension of time for ‘compliance’ ‘with the. ‘terms of ‘the ‘permit, | 


ce Ae the Commissioner, which i is. -gecordingly, 


Nothing: contained’: ‘In: this decision’ is intended t to > alter this Practice, on 
. ‘which: is expressly confirmed, © ted es - 

«Tt is held that: the assignment to. ‘Amita: aoe “Derdih’ may be’ ap- ee ke 

ae por in the absence of: objections not. disclosed by the decision of ee 








 Devided une 16; 1927 





i. 8 St00K-RarstNe ‘Homestesp—On,, AND Gas. Lanne —Wirspaawat—Wonns “AND ae Ee as 


ee = First Assistant Seoretary: 


PHRASES. 





“the clause “ “ ‘designated : as A taltable tor oil ‘or gas, 1: vas. used i in the scinipetiong os oy 
of March 12; 1925, Cir cular: ‘No. ‘983 (BY. Ty. D: 65), refers only to areas which - a ‘ ee 
have’ been. designated’ ds’ ‘within: the limits of producing: oil or gas. fields, and eee os 
has. no: application. to. ‘Jands ‘which. have’ been: merely: Classified as maineral, aly Hcy a 
_-yaluable. as. Be. source of petroleum’ ae nitrogen. UES | 








. By décision of June 8, 1926; the dapat afficuied: a, Aeccion oe aoe 


the Co Commissioner « of: f the General Land Office dated October 21, 1925, ee : 


hae Chg F 
‘ : 








DECISIONS | RELATING: ‘TO: THE ‘PUBLI TAN DS 







" ‘holding: for: tpnoellation €hé ‘anita: ‘thade-c on: os aly, fe by cia a 
on Wa _MeCoy,, under. section? liof: ‘the elo earn hornestead- fact’ for eo 
: CoeeRe 8 4 SE.. My Sec. 84, W: A W.14, E 1% SW. Ye See. 85; Te 13: S.; Ren 
299 B.S. Li M., jlots Land 2; Sth NE. 14, N14 SE. A4,) ‘Sw. Up SEs apy oe: 
Rae gS OF i SW. Ye See. 3) T 14 Ss; R..22-B:,.S. LM, ‘Utah: (636:93, acres). oe 
8 he: decision. was declared: final. on J uly 28, 1926, pind the: entity: wae hat 
|" canceled. August: 14,1926." — wea go sg EL oes 
ea? ol he. Commissioner: held that: the ‘aubey: hed a ‘eetoneaudly: ate o. 
eae - Jowed, ‘imasmuch. as,the. tracts embraced: therein. ihad. been::classified =. ° 
oS by ther Geological. Survey. on: Mebruazy: 12, LOT, as 5 tnineral: beaee a. 

: ae valuable ‘for petroleum and: nitrogen. ee - i ee 
os. The attention, of: the: department, has been, divectod | to >the matter, eS 
ie and the. record: has been. reconsidered. f ee 
oe laa the: instructions: (Circular: No. 983). eppreved. by: the pilopestinung ae 
es on ‘March, 19,.1925.. ASL Aae.De GH under «section 12. of the act’ OP AS 
: a February.’ Te 1995. (48, Stat. 809). validating existing. entries: allowed. 
..-prior'to. April 1 1924, under, the: stock-raising g homestead. act. for tat 
: _ Einar a6 ve ne 





























me oe as s within an linia. oF Tprodutog 6 oil or r gas, we fields, and: as. no. peer oo 
ee tion, to ‘lands: which. ‘have been. merely: classified . as. s mineral, i aluable. | 
oe we as a. source. ‘of. petroleum. and nitrogen... 35). ie oe 

_ os. “Therefore, the. departmental, decision of ‘Tine | 8 1926, ‘is, recalled oe on 
ee and vacated, and the decision appealed from is ‘reversed: Feo 

A ~ Accor ding: to the records of the. General. Land: Office, 2 ail the ‘eub Rae 
ae “divisions: entered’ ‘by. McCoy are vacant. except the NW. YY NW: 
See. 35, Ty 13 S.,-R:.92'E.; 'S: Le M., which is émbraced j in a’ ‘school- 
a land: indemnity. sélection: (Vernal 010874). filed: on’ September. 2; 1926.5 2 
ee patore, calling: a on. the State to show ¢ cause e why the: selection should 





os one “notify: McCoy thet hig entry will he reinstated 3 in ‘te bantieey it te aa a 
“desires, | but: that he may acquiesce. in the cancellation. of, the. entry: and. 
ate “apply for’ ‘Yepayment of. the fee, and. commissions: ($34). paid i in.cont 
_ .*. nection therewith, or:may_. elect to. allow: the. indemnity. selection to. 
. ene O58 stand and. accent t the reinstatement tof the entry: as’ s to athe remainder Be 
ae ie OEe the land. = ace fie aa Baars Aes ee eee 











cesar 





SS ane Use, Stares J sees Orvices; see eee 
ee SUPERVISORS: OF Om AND Gas OPERATIONS; ‘Gabrogioa!, Suave: 





— ~ Interior by section 17° of feut act ‘of. Bebruary. 25 
i) which. “provides : that—— 





: barrels ‘per day, the» Secretary ~ of: the: ‘Interior’ ig’, authorized ” to” ‘teduce’ ‘the - es | 
a “s. Boyalty: on future production: when in his. judgment’ the ‘wells can not be: ‘succeSs- Sale 
ae ee “fully. operated, “upon ‘the royalty. fixed: ‘in. the: ‘lease. “The* ‘provisions: of. hig 

vo | parag raph shall apply to. all oil: and gas 1 ises, made’ under this act. 













_ DECISIONS: RELATING TO ee PUBLIC: ‘LANDS 





NOL ayo Gas. LEASES : 


Sen ee 
haa gra 





| | Dmamier OF THE na Taverns) Be 
Baha ny thats ‘GENERAL’ Lanp erica 
| Waahingtony 7 D. ee June: 8, 987, 



















Tn’ accordance with’ authority conferred ‘upon. ‘the’ ‘Secretary. of Me os 
1920 (ee Stat, AAS) 









nae “Whenever the: average a production: of; ny Poi ‘well "chai not exceed ten” oe 








ie "applications: for. reduction of royalty j in ‘oil ‘and. gas ‘eae aimee i 
daily. production. per. swell: per day ‘is ten barrels or less’ averaged over 
"the: leasehold: as’ a. swhole. ‘fora. ‘continuous: ‘period’ of at ‘léast three oe 
nt “> tnonths* next: preceding the ‘date. of. Applicttio for reduction. will, ie oe 


| of Be handled in ‘the. following jnanner: "os 


in the. United States: land office of the district in which. the land. igs fe 
oe situated. The register will: immediately transmit the original thereof. 
2 to ‘the. Commissioner. of the General Land Office by special: letter: ‘and 
the: duplicate to the supervisor. of oil and. gas--operatiol 
ae Geological, Survey. having jurisdiction. ; in. the. district. 





ee “computation ¢ of royalties. by. the. terms. of, the. ease, by. advertisement, - os 


; lands, or by approved, assignment, All, holders. of record: of ‘the 
ae ceo tract: moust- join in the; -application: for ‘reduction. ‘of. royalty, and. the. 















Le Applications for reduction. of ‘royalty shall be » filed j im, v aupiieats "ae 





|, 2. Applications for reduction of. royalty. will: ‘be. ‘received: oihan e 
entire leasehold or. on™ any part. ofthe area; ‘thereof ségrepated: fori 


bidding, and award. though included in: ‘the same lease. with. ‘other | 


=o - supporting showing mist be. complete. forthe entire tract’ involved. ads 
ES ‘Upon: receipt. of: the: ‘duplicate ‘copy, ‘the: supervisor of. ‘oil’ and — oe 





? ae ‘operations, Geological Survey,: will: make: investigation: ‘of’ tHE eo, a 
ee “matters. set, forth by. the. ‘applicant, and, will make. prompt: report’ « a 


_-) of the supervisor shall cover. particularly 
ates “wells 0 on the: aréa: ‘involved and. the ‘extent’ 


- of his: findings to, the: Director: ‘of the. Geological Survey. “The: report 2 
the productivity’. of the “=: 
‘of the: efforts’ being made ae 








by the-lessee toward economical and efficient operation ; the ability Pe eee 


ae the 1 lessee | to. “operate the wells. at a: a profit: after | paying, reasonable 

















ee Wii genes _ DECISIONS. RELATING TO. THE. PUBLIC ‘LANDS Ve 


: ene costs, Sa poabpiaabless ‘Interest on: a: capital: tidnbatty ‘and a ae 
ie invested, and. ‘the. Government royalty; and ‘shall: include. recat. ee . 


ee mendations as to action to be:taken in:the public interest. 


4, The application for reduction of royalty, must contain the ols 


| lowing information: : 





| aaa. of section 8 of the operating. regulations; ey 


ee of. the operating. regulations ; and’. 














Se ee ‘Peaciton—-Connesn—Dienunnen-—Livipace—OnnrcEs, 





(a) Serial: hnuiaber: of Tesise’ ‘and: hada? district, ee 
- (b) Name.and address: of each holder. of the record or egal title. ee 
~(e) ‘Name: and, address’ ‘of. operators, or” ‘sublessees,. if any. 7 

| a) Deseription by legal subdivision of. land for which. application i is. filed. 


‘(e@) Plat tila location, field Prams, and status of each well ‘that om 


- c been. ‘drilled. 


eee G i. A tabulated statement. showing. ‘for each, spent: on a 1 period. of. not. ess ee : 
/) than six months: ‘ext, ‘prior to, the date’ of filing of ‘application :. ee 
“(ny The: aggregate amount’ ‘Of! oil” ‘subject: to. voyalty’ in. conformity with the os 


“We 


(2) Lhe number of wells. counted, as. ‘producing i in accordance with ¢ said. section . 


te. * 


per “(3). The average production: ‘per. well’ per. aay 2 as. , determined from. oll i subject ve: 
a. to ‘royalty and count. of. producing wells. <n a oi era See 

. . (g) A detailed statement, of expenses and costs: of operating the wells and all. ee 

Pee facts tending to'show whether the. wells can be successfully operated. upon the.’ 
” royalty fixed’ in-the ledse and whether the: ‘oper ator is in good: faith doing. every= eee 


ore ‘thing. that: may: ‘be. reasonably. expected ; in: economic. operation. “his: ‘statement ee 


a “should include. full. information; as: ang ‘whether, and if SO. what, royalties. are. paid ~ oe : 


; : a to: others than’ the United States, efforts made to reduce them, and: agreement OF 
ee othe’ holders of ‘the lease and. of. royalty holders, toa. ‘permanent reduction. of alls me 
| ...other. royalties. from the leaseliold to an ag igeregate, not in’ “excess 3 of one-half the on | -— 


hae Government ti pogalty.” a aoa 





| Wantzane Sear,” 





Tr concur: ee es I 
| Gro. ‘Otte: Suerra, ee 
Director, Getogioa Survey. 
| Ape 
Ee — Fusnay;’ 
a First 2 Assistant At Seortary. 








. nes . anne 


Co omméssioner. . wt 


" AUFDENGARTEN v. ee TRS Go 4 Bs 





“Rule 40: of: Practice, which: prescribes the ‘prdeedlaixe ‘tor the conduct of trials Mgt ae 
|». ine contest cases in which demurrers: ‘to: the ‘sufficiency of | evidence’ ‘are. 
ee aatered: relates | to proceedings. before ‘the. local: officers : cand” ‘is. without, - 

| - applicability. to the consideration. of. Appeals 3 in the: General. ‘Land, } Office S 


iy ond fhe _ department, | hee 








ne Ballots Copter “Dmcyunan-tisppiga Pmigearnion: 












one : Paacrn 10 _ Contmst—Demuren—EVIDEN ce—Eectton. 


“DECISIONS RELATING TO: THE. PUBLIC. “LANDS | aa Ee, 





A pnietee who: submits ‘testimony: before : an “officer ‘other: ‘than’ ‘the: “register, ee 
-after, having: ‘demurred. to: the. contestant’s ; evidence, ° Is. deemed to! ‘have sy Pee oe 


“elected. in. advance not, to stand upon: his demurrer ‘should, it be. e overruled oe : 


py. the. register. . 





ree de oS : ue ut 


Where, nd. ‘direct: ‘reference: is, made in, the decision: of, the register to: Bi: de: Pee oe 
“murrer “of. the contestee ‘as. ‘to. the -contestant’s. ‘evidence, the presumption. ee ee ee 


an ‘prevail that due. ‘consideration’ was. given, to. ‘the, demurrer. before a AY fd 





. decision, on: thie. ‘mérits: was rendered, ' 





oe 'MENT—PREFERENGE Rienr! ee a ee ee ee ee a 








ve og Stock: ‘Raising Honmsrsiy—Cowiesr“Continsnant—Hvmence Lan ‘Deparre ee, 


Pte: ‘Land. "Deparéaidnt \ades” “not ‘have. ‘the: “power “to. stealer an’ entry. “upon ee eee 


“evidence : ‘presented in contést: ‘proceedings against: the’ ‘entry’ ‘and at the . ee 


-same- time'to deny to the. contestant: the: ‘preference: right’ ‘meoorded: him a Dy ay oe 


the. act, of: ‘May. 14, 1880. 


Bee dae 





eek INNEY, First Assistant ‘Secretar: eee at 4G en 


This’ case, :which. involves?a: roontcat: b By. ‘Georze: Be 5 Avitdeniorartat ee 








- a? » bT22—9T von. ae 














ee ‘against the original stock-raising homestead entry, 028619, of Mamie = 
aot Bie Bay; for:520 acres in: Secs. i14, 22, and 23, T: 29 N., Re 65 OW 6th ei: 
ae RP. M,, yin: the Cheyenne, ‘Wyoming, land district, is before the’ depart= Pape ee 
“ment on cross appeals. by: the contestant and the contestee from the = 
a decision * ‘of the: ‘Cominissioner: of the General, Land Of peed eS 
oa de january: 20, 192%, ane ee ss, Se 
Phe entry. Was: ‘allowed, on! ‘april 4; “1901. Final: “probe” was. Sabre ae 
we -“mnitted on October 23, 1925, but.final certificate: was withheld pursuant = 
to. a protest .by- the division: inspector. ‘On June 9; 1926, “George | Bev 
-. Aufdengarten : filed. a: contest. against the entry, andon June'14, 1926, >. oe 
~.. “he filed-a: ‘supplemental contest in which he’ charged that the entry: oa 
woman’ had not: lived upon: ‘the land more than’ 30° days: each “years ccs 
and had: placed’ ‘Jess. than $60. worth of improvements on the land = 
«prior to the time: she made final: proof. After answer: by ‘the: entry- aces 
ie “woman, testimony. with: respect. to. the charge was taken’ before Are ae 
~ United" States commissioner’ at: Guernsey; ‘Wyoming, on? 
1926. - Both: ‘parties. appeared and submitted. testimony. ee ee 
ce Ate ‘the: hearitig the’ contestant, produced ‘five. ies dandaing gee os 
himself; for: the purpose, of showing: insufficient: residérice: endame 
ae " provements “ ‘onthe part’ of the’ entrywoman.:. When thesé. witnesses ~ ee 
. ss had'testified, ‘the contestant announced that he rested his case. There. 
pon. the: ‘attorney. for the contestee moved for a dismissal of ‘the 
ees contést ‘upon ‘the. ‘ground ‘that. contestant. has. already. failed to oe 
_o. prove. “and. establish. the allegations set’ out‘in the supplemental ap- 
~~... plication: of contest, by: any: positive evidence: whatsoever.’ ” After this ONES 
cs demurrer to the evidence. was. s noted, ithe contestee. proceeded to. sub- Say ese 








~ ee second: paragraph of tule 40of the Rules of: Practice. 


OES. ees on ‘final: hearing; he: rendered. ‘as ‘decision in the: ‘contestant’s : 
tions: of the affidavit: of contest; had’ ‘been’ fully’ sustained, that. ‘the. 











we LIB! “DECISIONS: RELATING: TO: ‘THE. ‘PUBLIC: LANDS 


: ae hee. ebiiaubngy i in deb as ae ied: al aight: to ao “nda the 


When: the: case was: ‘ 





‘submitted: tO. the: register’ of. the: distri¢ “land . - 


3 . entry should be canceled, and that‘a ‘preference right of entry” ‘should: a 


yecaens be awarded to the contestant. This: ‘decision made no reference to the : : 
; ~* contestee’s § motion to. dismiss, | ~The entrywoman. appealed. ae Se 






An his decision of Je anuary 20, 1997, the Commissioner found. that. oo. 


ne = ~ thi the admissions made aie the Poabeywechass in, her. own a eee fares Ae 








are 


siete éatublishied: a. ; falluces to. sera 8 with: ‘the ie ani . Feeidencs: ie a 


2 ae Commissioner found further, however, that the « contestant: had a - 


: Hy to ‘disthigs the contest on. that gedit “The Coihiiiasioner sited: that L 


es contestee’s Ss. motion should have. @ been. sustained, and: for: that: rea- oe 





= | vlay woman’ S ees may. be. ‘dieposad 6 of ae saying ‘that: ne - 
2 "testimony amply... sustains - the; -Commissioner’s S> “action: ‘holding. “the. . oe 
2S entry OR cancellation, as. it :. shows, that, her: 0: -ealled ‘residence con 





fe The: ‘department, Hover ‘is: noe piace cued with the © Commis- fle 
- sioner’ S- action. dismissing Autdengarten’ s contest WDA the Com- ae 





a to Ayidenearten. + was based: it: seems. 3 peobable’ that: his: decision was G | 
a eee made in. accordance. with, his: construction: of Rule. AO. Be the: Sony ae 
Cea Practice. (54 i iD, 54%, 5D, ee That. rule. reads in:pa aE rt. ie 





JE a, defendant demurs: to. ‘the: ‘sufficiency. of the: “evidence, ‘the | shia! ‘ywill ee hoy 


ox : 3 forthwith : rule. thereon. . “Tf, such, demurrer., is overruled; “and: the - ‘defendant. * 2 
ee elects. to introduce no evidence, no. further, ; Ppportuntty, will be afforded: him, ‘to. oa 


a i. submit proofs. 






“When testimony is -taltan: Batons an.  offiede: other ‘tha the: “ sister, ee ee 


iG the evidence will. be received: atid: noted, ‘but no ‘ruling iiide: thereon, ‘and ‘the: "-4- 


+ taking. of: évidence on behalf | of. the’. defendant: ‘will: be: proceeded ‘with ;. the - ; 


ae. _ consideration. nae : ee A wees 










"> register. will. rule Mpon, such demurrer: ‘when. ‘the: record” ‘is. “submitted: for’ his.” 





me said. demurrer: dg sustained, ‘the Se ‘will: not. be" ‘required a examine 6 RS 


Cea : we the ‘defendant’s. testimony.’ If, however, the. demurrer= be: rere all, lithe 
Pee evidence: will be considered and decision rendered. thereon. ee 











eee taken, bie. previously: ‘withheld: fron his: jqotiaideration: es 
ee -Paragraph- 3. provides: that if: a! “demurrer: is. ‘gustained: pe ‘the ge eae 
ae register he will not be: required | to: examine’ the defendant’s testimony. oe 
or This: ‘provision, merely: is a: logical. development. of: the: ‘preceding 
ara paragraph:, Needless to: ‘say, -where testimony: i is taken: before the reg: io 
oo - ister and. he sustains, the contestee’s s" ‘demurrer, to the evidence, thier a 











“DECISIONS: ‘RELATING TO: THE PUBLIC’ LANDS 








ae 1h: meaning! of this ‘rifles: is: : plain Te isa method. of tiie 
oo prescribed for: the: condirct. of trials: before: the local: officers: andes en AY 
i without: applicability: tothe: consideration’ ‘of appeals 4 In: the: ‘General ene 
- Laand . Office and! the: department, ‘where: the: entire record’ must’ be 90°... 
“ peviewed: « Paragraph. ‘Li-is'‘merely:. a.’ ‘statement: of the: established nine te 
“practice which: prevails: in the- trial: ‘of cases. at. law; and: whichis. 209 
adopted. by: the Land: Department: for the trial of contest. cases: before eae: 
. .. district. land coffices: Tt announces ° the’ familiar’ rule: that. swhen : De 
~ > defendant’ demurs: to. the. sufficiency of the: plaintiff's evidence.the. . 5 
ae trial officer must ‘pass. upon: ‘the: motion: forthwith} ‘that. if the 'de- oe 
-.- murrer is.overruled: the: defendant’ may,” if he:so elects; stand: sapon ess 
bis demurrer ; but that:if he does so’ the-case will be determined: Upowe: 
oe the: record: ‘then’ made,: and’ the. defendant: will Ei be: given: no further ne 
opportunity. to: submit: testimony in’ deéfense:, ee eee 
af ‘Paragraph 2: evidently. was: intended. to remove. any: cidisudvantage: a 
Don “Which. might attach'to: contestees.in cases, where. testimonywas'taken 
_ before officers: other. than the register. of the district: land: office ‘grow- a ae 
. ing out-of the fact: that: ‘such. officers ‘have ‘no ‘power to-pass' upon a 0 
oe - demurrer: to. evidence.) The rule: ‘provides, i in effect, that: where. under. eae 
“.° suéh :conditions the: contestee demurs to the. contestant’s, evidence, it) 









is mot necessary: 0: stop: the hearing: and have the’ demurrer. passed. 


ae upon. by the: register. before:the contéstee, without: prejudice’ to. him: 

: self; can take his own: ‘testimony, but that’ after noting: the: demurret Fe foes 
ee . the. contestee may. proceed: with. ‘his. testimony: A he: desires: to. do 80. a es, 
ae ‘As stated:i in the next; “paragraph’ ‘of ‘the: rule, the testimony. SO: taken: oe a 


- is not. ‘Open: to consideration, nor, can) it be. made the basis. s for. adverse age 


ae 


Mele Aras Dip 





— he’ has ited | ‘upon: the deuren ie thiy way alle conitestees. are , placed ot | ‘ FF 
| upgn a + footing of anaity, | no. matter where the fegtamony, i in a case : : 


oe BO: the eon testant’s testimony i incase: mal an 1 adware: ruling ‘therein: be UNE eae 
2° ther. register, or they’ may: abandon: the. demurrer: and: “proceed” $6 
od submit: testimony in. defense. «Inthe one. case. the. contestée’ ‘proceeds | nee 
Q to. take testimony, in defense before the. register Dorsonally,;3 while: cone San 





= fable) wr ‘was s dyleen’ before: ‘amiothel: ‘officer: nen eva s) eho gus 
ao i en the: demurrer. terminates’ the Binal, hesring 1 before. the defend: are 
ee _ant’s s side, of. the, case. is S meached.. phys Ae SSM Salsa Es Gee mate oa 














PO. Tan PUBLIC: ‘LANDS. mac . ee 


- Barsigtaph 3 crirovides| further: ‘hat. ip ie. ‘damnbeven’ ‘is. oveivuted as 


Ee gaae all: ‘the: evidence ‘will -be: considered.’ and. a ‘decision: rendered: thereon; ee 
-.,. Thisyprovision: also.is. merel; ya logical development, of the: preceding ce 
cer paragraph. -A. contestee who: submits: testimony , before an officer. ° 

~ other -than - the register,’ after. having. dernurred. to: the: contestant’s ae 
aera evidence, i Is) deemed to have elected i Tn: advance not: ‘to stand upon: his. ae 
a. . demurrer in the: event that itiis: overruled: by the. register. ' Accord- wo 
ingly, if the demurrer is overruled,; the testimony contained in the © 

- contestee’s depositions is as properly: open:to the. consideration of the: - : 


_ register’ as: though the witnesses. had: testified-in his presence. ay 
The: vice. inthe Commissioner’ S: “decision. lies in’ the’ fact’ tbat in 7 oa 


| me “ Udelernitning: the .case on. -appeal: he. considered. QE question « which : 
= already had ‘been finally. and conclusively disposed | of by the: register. ones 


- While in the instant: case: -the ‘register: made -no’ direct reference in. 


ae his decision: to: the: contestee’s demurrer to the: contestant’s. ‘evidence, oc 
the presumiption: is that: as -a public’ official he: properly discharged wae 
or a the duties. of his office. ‘Paragraph: 2 of Rule 40. requires the register 
a eer to. rule upon a. ‘demurrer to: evidence when the record of. testimony. oe 
ves taken’ elsewhere: than’ before’ himself is. presented for his ‘considera- ae 
 . tion,-and*the ‘presumption, therefore, is that the register ' gave due 
eS consideration to Miss: Bay’ s demurrer before. he: rendered. BQ. ‘decision ae 
against. heron the merits. . This being: the case, the’ question: raised 9. 
ee by. the dernurrer to the: evidence. is no 0 longer. apen to! consideration. PEs 


cee ithe legat ‘procedure would: contencl that. ‘the: eae dete By the oe 
~~...) eontestee’s: ‘demurrer to. the ‘evidence, and adversely disposed: of Hy! 20 
ee te register,’ would: be: open. to: consideration on. appeal after the. 
ee contestee had proceeded. with her own testimony. As already pointed ey 

: Bee the rule ‘Ais: ‘not. different | where the: testimony: was: talcen else- he one 


- . ; in: taking ‘testimony. ee noun: a ‘demuiter: to' the éontestants . = | 
or aa ~ evidence;. gi olves: ‘implied: permission. to: the register’ to ‘consider. such oat 


ee he! - testimony i in the event he overrules the. demurrer and constitutes: an 


es ee election. 1 not. to sand: A ie ‘the. demurrer: in 1 the: face of an adverse - 


a thet instant: ‘case’ the: usin: aphiekiak the. sepiter: ispoeed of - ~ 


: ‘ae Bay’s: demurrer to the: evidence: “properly ° or: improperly isiof “= 


on er no, importance, as the’ demurrer to. the evidence passed out of the 
Case as soon as her ‘testimony. ons the: merits was: reached - ‘for. oe 


ee consideration i in accordance with: ‘the: third. paragraph of Rule AQe — 
In: adopting Rule 40,.the Land: Department: ‘did nothing more thi. aoe 


BBE SS pring: itself into line with the established: practice: ‘of the: courts. res) a. 


ae specting demurrers to. évidence. © “While the’ principles which: ‘govern 


ee an: such cases. are too well ‘understood. to admit of doubt, the language ae = 


a oe of M Mr. J ustice = Brown, of the ‘Supremes Court: of the’ United Btates, oe 








é aces ae ; “DECISIONS RELATING: ‘TO. THE. PUBLIC LANDS | 


- in the case: on Book 5 ve Gibvscrd: (149 U. Ss. in) P nay he. oper a 
referred to-because it:states those principles so'clearly.. .: eS 





-Aside-from:all questions: of. trial: practice, however, it mmiist: ba: ro 





| ~ . Presets right of entry. 


As thus: modified, the decision n appealed from is” : abe pee see ee 7 pe 









ay ROBERT E Tt. ‘MORRIS? 


‘Dovided June 30, 1927 





Honmsaas ‘pee —Cospnescatt0N CHANGE: OF oWyrey—Asstoxemen—Sraru- 


had TORY Consrevcrion 


Hs “The primary ‘and: furidainental: purpose: of the’ ‘peindatal’ act. of 36 anuary io. - 


= 


~ membered that Aufdengarten’s s claim to a preference right of entry. °°. 
_. is-based:: upon,a statute which is. controlling upon the Land. Depart- poe 
a _ ment. ' The act: of Congress of May: 14,1880: (21: Stat. 140),. provides >. ee 
. that-in'ed/' cases. where! any person has: ‘contested, paid the land:office. © 9. 
4 fees, and procured: the. cancellation: of: any homéstead entry, he: shall — aes 
_ be:allowed:30-days from the date of notice of the cancellation of the = 
entry in which to enter-the land: :: Here the Commissioner. proposes” Se 
-<° to cancel the. entry because of facts made apparent: by Aufdengarten’ ee eens 
os! contest, and blag to. sen him. his: ‘prefereity right, of oo ‘This igen co 
eae The. oes finds; -accordinly): that’ Antdengarten’s ‘ ‘contest See 
: ~ boul. be. sustained,: and: that t -Aufdengarten should: ‘be! q-granted a a pe 


~ [922,, was: to° quiet title’ ‘in: ‘the: subsequent ‘entryman’ who: was permitted to etal Ss 


- enter’ land‘ in ‘a’ ‘eonfirmed entry,’ erroneously’ ‘canceled, . by: extending the ~ 7 


: o- exchange | of: ena _ royinicee of that’ act. to the _ original: entryman. or his 





ref "original : héryaian ' ‘or His “Aastgnée who had’ acquired ‘the ‘egal, title to the 2: a 


a Same land under ‘ some: other’ publie land. law." 





| Dap ansyoawran, Decisions. Cre: AND: APPLIED, 


Cases. ‘of Emanuel Wallin: (49° L: iD. - Bd), and Lars B. ‘Haralsiae: (13 L, D. D. one 


* 245 ye : ‘cited’ and: ‘€ plied.» 





Piney, First Assistant. | Greve tary: 


~The ‘application: of. Robert. E.. Ds oe filed March 7 1997, for’ eae a 


“ellange of entry: under provisions. of the act of J: anuary 27, 1922 NAD ee 
‘Stat. 859), has been submitted by. the. Commissioner: of ihe’ General aera 
Land Office for consideration and. appropriate action. by the Secretary a 
_ of the Interior. ° Said act was’ ‘repealed’ by the act ‘of May 21,1926 





AL Stat. 591), saving, 





however, any claim, notice of. ‘which - ‘shalt. 0 ogc 


have been filed within 60 days, and application for relief ‘presented ee 


within one. Tea ‘from date of the bods of the. @- Fepenling | act. pe 





4 + See decision: on ‘motion | for relearing, De 484. 


tal ma aay Sane 


























~The. act of Ji january OT 1922, Supra provides that: 


hs oN otiee: “of ‘Morris's is claim’ awas «appropriately given gia: d apptistio | = 
“1 thereon. duly filed as: provided ‘in-said: act, hence his, claim i is entitled or 
eh Ea EEO consideration a as. of one. made: under : the act. tof J enue m7, 1922, ae 
on © SUT O.:: ee | oe 

| “ee One the: niente ie appears 5 that one ¢ Willian J J. ‘Kirkland inde ‘final ” a 
ae “ doiinutation: homestead entry, for/160 acres of Jand i ‘in. ‘Oregon. upon... 

= ae _which: the receiver’ "s: ‘receipt issued. Je anuary’ 14, 1903, ‘the: land. ‘being. ae 
~~ the Bi NW. 14 and N. 14 NEv.14-Sec. 24,7. 6S., R ot Ey WeMy oo 
os Oregon:.'This entry.was. canceled March 25, 1911, ‘upon proceedings oe 
| initiated. December 30, 1908, ‘being more: than’ io years after'the 

me a “issuance: of said receipt. “The, entryman, was; therefore; entitled: to." 
a patent for the land. described: The full equitable} title had vested. * 
“before: ‘these proceedings ‘were begun. and there. remained only: the. a 
a ministerial. duty; of: issuing . a: patent.» See: Lane’ ved ‘oglund. (244: oe 

2 US. 174), construing’-section 7 of the. act of: Mairch: 3, 1891. (26° 
Stat, 1095 1098). By mesne conveyances and mortgage’ foreclosure : 
ches “proceedings | the said. Robert. E.;L.-Morris. succeeded ‘to:-that title to 9. 

oo 8S saad Tand | ‘March 26,. 1910. Thereafter : the’ ‘Commissioner of the es 
_. General Land ‘Office: ordered. this land in the market as an isolated — pe 
“tract under section 2455, Revised. Statutes, as*amended by the act ~~ 
of March 28,.1912 (87° Stat. G7), and on December 4, 1914, he pur-- ce 
ee eee chased the same at. public. sale and } partisan, thereto pplent issued to. ae 
| Ae March 29,1915. ee 


In all cases, where. a. final. entry of public-lands has: ‘been: or. may” be hereafter oo - : 


a i ae 


ae  mmaer the provisions. of this paragraph shall be assignable or transferable, 


ane Bey canceled; ‘and sich entry. is: held: by the Land. Department. or.by a court ‘of 
oe - competent. jurisdiction to. have been. confirmed. under. the proviso: to section: Wy a eae 
the aet of March 3,.1891, (Twenty-sixth Statutes, page. 1099), if the land -has* 
are been disposed. of, tO. or: appropriated. by a claimant: cunder. the: ‘homestead: ORe 
: desert. Jand laws, or: Datente: to a claimant, under: ‘other public. land, Jaws, the. aan 


Oy 2 rescribed by. him, to’ dhiange: the ae aad transfer the payment t to any. poe tee 
Leer, tract of surveyed. public’ land, nonmineral: in’ character; ‘free from: lawful ‘claim, © Bote 
i . ee and “otherwise subject: to. general. disposition :, “Provided, ‘That: the’ entryman, * ee 
spas, heirs, or. assigns ‘shall. file’ a Felingulshment: of al right. title, and: “interest. es 


The case of Morris. can not: by” any. ‘sound » reasoning. be cele 


oo statute ‘and. must. be. so construed. as to afford. all the. relief. within one 
: the will of Congress, ‘But the most rational. method | to interpret the. ne 





| = — within’ the. four. corners ‘of this act. - Admittedly this is a remedial _ oe 


a * : oe wards employed, ‘the ‘comtaxts the stb ect: tinatter, ‘the: “effect aaa on oe 
4 | meen and ‘the pint and ‘reason. ~ Blackstone’ s , Commentaries, a 





Ber ie SS a 


os < “ace 49 “ hoolk' Ly “pages 59 to oe One. a tnvokes: the Bonlebts ot 
~ othe act: aust show himself; to: ‘be not only. a person’. within: its: de: : 





~ setiptive terms but’ one exposed. to. the: mischief: that. the legislation. pa cee 
co 8 Was) ‘designed: 1 tO: correct. Not until: then<is: he: entitled. ‘to liberality. , 
So ef. construction in: ‘application: of the: remedy. In: this: ‘case a final gy 
? ie entry. of. the land: above: described: has’ been canceled, ‘put: it was and. ee 
ee (i confirmed, under the: proviso:to. section. 7: of the’ ict ‘Of March 85.8 
ane 1891, Supra. “The: land has: also: been: patented. under: other. ‘public gE” 
SS ‘land: laws. Literally in such a case’ the act’ authorized ithe’ ‘Secretary = = 
Siok: the: Interior.“ “in his: discretion ” ‘and & under: rules: to be: prescribed. Pe an 
: ~ a Dy him.” tor ‘change. the. original: entry: and. transfer: ‘the. ‘payment: toes ae 
> ay. other: tract: of, public land: ‘subject’ to: general. disposition... ‘Bute ee 
this 5 was: only: on the ‘express: condition * cl ‘that: the, entryman, his. heirs, oe a ee 
“.\ or-assigns:shall file a. relinguishnient of all right, Sees and: interest: in ee 
— ane to the land. originally: ‘entered.” eee 





| DECISIONS : RELATING. TO. THE. PUBLIC: LANDS | ee 7188 ee 





- Manifestly, the: primary and. unidaiaerika séhemi of this a legislation oe ~ ee 


a was: ‘to! permit: the: equitable * 1: title ‘holder. under ‘the original entry. Te ro 
ha te relinguiaht all. his right, title, and claim: to the land.t to the end Hen ge 


ae helidiigs "So; nile: the right to have. the: first enticy’ anetdrred: to ees 
‘another: tract’ of land: was a privilege. accorded. thé original entryman ae 

a the act. was’ ‘essentially: and: exclusively. for the. ‘benefit of ‘and: to een 
i _ protect. the second. entryman. See. administrative ruling of Decem: oe se 
ber’; 1924 (50. D. 684). “The original entryman: ded DO pro- 
8 tection. ‘His title: was. confirmed, fixed, and vested in‘him and in his are 
oe heirs. or assigns—in | this: ease: the: assignee, the said: “Morris, ‘whois’ 3) 23° he) 
oo Ueubhe: applicant: here. He is.-vested: with. ‘equitable * title under: ‘the | ee 
original entry and there’ ‘could. Beno purpose in allowing him to” 
| transfer that entry. unless to give him.a right, of-exchange by. virtue ~. 0 
OF his. purchase, of the, same. land | as. an. isolated tract. He aught ee 


pte 


ae © possession of the land. "His title is ‘not disputed. “He ae no ‘pro- 2 eae 
ee ‘tection. - The act | gives | ‘him none. It. confers. no right « or privilege on 9 


“ 2° him: ine ‘the. ‘capacity | of: original claimant. “See. Emanuel Wallin a 
ro, ae (49 Le D. B44) Lars By Haralsidé (81 L. D. 245). } ae po os 
“This. applicant. would. not in any event, be entitled: ie Stich an ex- Coe see 


oo change on. this record. “He. does. not. propose to. relinquish. any. title. “es 
_ >. that’he may: have by. reason of the purchase: under the isolated “tract Boe 
et Dewi! Tn terms. his relinquishment, purports | to. convey only: such title 3.2.07" 
as he could hold as assignee of the. original: entry,, and. specifically ae 


disclaims: ‘the ‘relinquishment. of any, title: to: “this, land other. than oS | 
ee ‘through | that. entry. While. this emphasizes. applicants purpose: it oe 
oe also” illustrates the: futility of. these ‘proceedings. He. took nothing. - ae 





Me "Word | an:  laes “substituted in “accordance: swith 





decisidat on. "potda £68 rehearing, meee 








ene ‘184 — oe “DECISIONS. RELATING: TO: THE PUBLIC. ‘LANDS | | Wok. a 


fae 





22 Aemigh hi his, purchase caer the. isolated face law “The: title t to this 
a land,, ashas been: seen, was. already confirmed ‘i in the original entry: = os 
Ce Ae Mee and: his: assignees. - ‘The United States did:not own the land,’ ¢hane 
“oe oe had: nothing to’ sell and. its: patent to Morris in’ attempted: confirma: oe 
ey es tion of that sale was without. validity. to that-end. Rebar ee 
Desa: » However, that. patent. was not. void. as: to all ‘persons. ad. ok alll ae 
oe oe ‘Notably: the = ‘original ‘entryman,. his: heirs or® ‘assignee, Be Os 

other: than: the purchaser at:the: isolated: tract sale, could have: success- fag 
ea Ee fully: prosecuted | a suit to. declare.; a, trust-under the: patent: for: his. i 
oe benefits. But the -fact. remains. ‘that. the United: States: took: money 
from Morris without giving consideration therefor: « The land.-was. ae 
i. * gonveyed to him. “ erroneously,” and. “such: sale: can not be. con: ©. 
coos” > firmed,” This being true, it would. seem a.measure. of. relief maybe*. :° 
ee extended outside: of the ‘act invoked. If he will file: ali’ application a 
ae ‘for repayment. under section 2362, Revised. Statutes, or: other: appro- oa 
oo priate law, it will: be- considered with: view ‘to: allowance. See 
John CO. Hollister” (28-L. D.. 133). -Such. application” should be. 
oe accompanied. by. relinquishment. of. all, his right,: title, interest, and oe 
ae claim: ‘in.the cash. certificate: which issued on his. purchase: under. the ---. 
~- Ggolated tract. law. ‘Thereupon. in the. absence: of controlling | objec- 
aoe “tion not: herein’ considered, patent ‘will issue. on: the: original: entry i. 
“ag directed by. section 7 of the act of March 2 3, 1891, fay aoe re- 
Lee ape will be: allowed. ‘on. 1 the. second deny: : 





| Applian denied : = ot 


ee age ey +e i 


ROBERT E L , MORRIS (ON ¢ REMEARING) oe 
"Decided. August. 10, L987. | 


; Foy, Fipst ‘Aéststaied Secretary: Oe ee a cia ae ee 2 

oS Phis is‘a. motion: filed’on. behalf of Robert. E Fi ‘Aeieris for caheak? ay 
oe. ‘ing | in the: above-styled. cause cwherein | by departmental. decision’ OL. 
ees June’ 30, 1927 (52 Ti Ds 181), his: application was: denied: ‘for: change ee 
ea of entry: under. _-Drovinions. of the: act of di saute Rite 1922. (42 Stat. ere 
Oe ae. The motion raises: no’ S oiiestion ‘either of nee or fact’ not. ¢ carefully.” oa 
a ee considered in the ‘decision complained. of and’ ‘nothing by way of. ae 
Be, “argument: which, entitles him to. further consideration ¢ on. the merits ee 
- coe oF the case. “Iti is: accordingly denied, ae a 
ee as is ‘noted, however, dlinnde that on page. o ‘fie. 10: ons aid oe 
Pees cision as ‘promulgated, it was ‘stated that “the legal title: had’ vested,” 
whereas it was intended’ to state in that. same place’ that the full... 
equitable. title had. vested; also. ‘at page: 4, line 17, of said. decision, : 
“reference was. made to. the’ . legal title holder atider ‘the: ‘original 
ee ate whereas. it. was. intended. to say’. the gquitablo:t title, e:holder’ 7 








ae the: original entry; lee at page: 5, ee 4 ott aide deciion, a7 
3 “further reference’ was made to’ the “ legal. title” ander: the: spelen es a 


sis 






o e entry, whereas it. was intended to refer to the equitable | title. oe 


The issues ‘considered the. aforesaid: recitals: ‘which: were. sade. in he 


a said: decision: only: by: way, of statement: of the case were cunnecessary, 


-. ‘had no controlling: “pertinency,. and. did not. influence. the decision On i eS 
~ the. merits. They. ‘were, howeyer;. not. only. unnecessary ’.and. inad= ee 
eae vertent, but technically erroneous. and i in ‘the interest. of orderly. ad- a Be 
- ministration. all words and: phrases appearing in. said. decision. which | ‘ mee oe 
“s. ,would. seem to commit.this department’ to an’ expression. of. opinion ee 
that: the: legal. title to-a tract of public. land has or may. pass. solely ee 
oi by. reason of the. confirmatory. provision. of section “of 
. March 3, 1891- (26: Stat.,1095,. 1098), as. construed. cabo 
are: ‘hereby. modified.to read. “ full: equitable 


Lunds (944 U.S. 174), a 
See: Payne, 


title” -and:* «i ‘equitable title,” : as may: appear appropriate.’ Hc he 
nae _Seeretary of the. Intervon, et al. \ ve United: States ¢ eu. rel. Newton, (250 A . 7 
| a: oe 438, seugee - oe | | Pgh 


Conner —Homnsmsan Byrny—Resipenci- 


‘Under. section 2297, ‘Revised Statutes, as amended i by. ae. ‘act Of Sune 6 1912, . eee 
2° an entry: ‘is: ‘subject. to; contest’.on ‘the. first. day’ following: the. expiration of 


, Cownas1—Hostmsraan, ‘Hiyrey—Restpexos—ABANnonainn,, par ee 
























i LBs ” Déoided Jat 6 6, i927 





» the: six: ‘months’, “period, -where. the. entryman:. fails. to. establish. residence. 2 
» within, six: ‘months after the. date of the: entry. ie oe 





Where an. entryman, after. having: timely established’ pesidenice, -abandons, his 3 


entry. for more. than ‘six months, his: default. commences. from. the date. of see 
“abandonment, and: a contest: may: be. initiated ‘under. ‘section. 2297, Revised er ao 
~ Statutes,” as’ amended. by. ‘the: ‘act. of. June 6, 1912, “immediately after’ he ee ea 


- expiration, of six. months and one- day from. the’ date of ‘the’ abandonment. 





 Darasmiciora Decistons Drerinevisam. 2 PE es 





Cases, of Bolton ve w Feet (ae i. D. A) ai. rot ¥ Hin ar L. D. 108), 9 a o 





oe “This j is an: apbsal by, Harry Pe iii ons a “dssiaidi « of Phe a 
ae. Cemninissionse of. the General. Land: Office dated. ‘February. 12. 1997, so 
Le Tea the 1 eelstat of the local office to. dase his contest sae 0 





, oe Cian | 


B hag ey 1 Phraseology’ of. decision of. June 80, 1927, ‘changed: ‘to’ comply: with: the modifications ~ es 
nee herein. ee 


See italicized Wiae bee! L. D., _D. 182, lime eo Pe eos: lines AT and 21. —Ep. 





puaisr0Ns 1 RELATING: ‘TO. THE. PUBLIC LANDS pee eg 





ie Come. We ee og, eae 


| Mot otion denied. ied. as 
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nae entryman— % ae ee re Te ie ge | 
eae haa’ abandoned the’ land ‘and. has not lived: on ‘the’ ‘above: deseribéd land, oaiing 
ee oe six months prior: to the filing of: this: contest!’ Bo IETS 2 OIE al EE fee ee 
ce “It: appears. ‘that: ‘tiotice ‘of the ‘Contest Web's sanyo: ‘ona entryman - on 

<—. J anuary. a0, 1927, ‘and Breet ¢ offs ‘service: feild filed Februsry. 1 E 1927. es 





cer fo vii sae 


AG | “Vol e ee 





hie application to contest was filed Ja January: 45, 1981, and soa e 














Bit the “decision: saippenléa 4 tid the 16° Gotnmisdioner ‘isla ‘that’ ae 


ee was ‘allowed six months. ‘within. which: to establish’ residence 7 oe 


a on ‘the land oan could hot properly ‘be — with pee gre 


oe ae ( 46 LD: "by and: Blette y. Hal aE L D 5108). 


: wi (37 Stat. 128); reads as. follows :. 


te Ie at any’ ‘time after the. filing of. the affidavit: as : weautred’ in; section eae : ne 
} two hundred and ‘ninety and before, the. expiration: of the, three. years’ méntioned eRe 





Re ; - establishes his ‘residence 
a abandons: the, land, his 
“aba ndonment. and. not 








The’ department can not affirm: the. Commissioner’ Ss ues cee 
Section 2297, ‘Revised ‘Statutes, as: amended a bye the act: of June 18 oe 





in section twenty. two. hundred: ‘and. ‘ninety one,. ite is. proved. after. due. notice vt 


‘to the settler, ‘to the: satisfaction of the register. of the. Jand. office ‘that the. person’! 
Raving filed, such: affidavit: has: failed, to. establish’ residence. within six months 
after the: date of. entry, ‘or. abandoned. the, land ‘for more’ than’ six. ‘months: BE 

any. time, he and: in, that” event; ‘the ‘land ‘0. entered: ‘shall, ‘revert : to ‘the a 

Government. | Aes os iy Coe ok ae Rend. ors 








STt will, be: fobsitved: that. under’ this a 


On: the land, and at’ ‘some ‘time thereafter, -dur- 





















of a homestead ine = 
an ‘entryman may incur forfeiture in one: ‘of two: ‘ways: He’ may faible: 
to establish residence upon: the. jand within six: months after the date. 
of entry, in which event ‘the entry: Is: ‘subject to contest: on ‘the first. os 
ie “day following the. expiration” ofthe. six months’ period; cor he “may 
~~ establish his residence : 
a “ing: the. period” when. residence: is. ‘required, abandon. the. same. Dy. | 
ve - absenting himself: ‘therefrom. ‘for. more. than: ‘SIX: months... Tf he. 
‘within ‘six. ‘months after entry. and. then oe 
default commences | from the date of. thes 
-~ ‘rom the expiration ‘of six ‘months: after. the 
le a entry, and’ one’ who. wishes. to contest the entry ‘is. not. forced. to. wait 
soe until the expiration. of 12 months after the date. of the. entry: before.” 
“he ean file a contest, but he1 may: do.so ‘immediately. after the. expira- ae 
| tion of six months mad one day from the date of abandonment.. The 
m4 ies daid down. u by fg Comnmpusoner, would Droste every. eee | 






















‘DECISIONS 1 RELATING. ‘TO. THE. PUBLIC BANDS. 





‘The: ‘departmental: décidone’ ited ‘By: ‘tho. ‘Cotminisslatien “do: not 
ae support: his Conclusions... ‘The. decision in: Bolton: We Th nanan, Supra, : 
— declares that'a homestead. entry i is not: subject to contest. ‘upon. a charge... 
re} f abandonment: until after: the: lapse « of six months. and. one day from. 


we cose date. of the: alleged a etendonment isos» not, hold, howey es 








es ‘thé: ‘testimony: ‘adduced 2 
gee of abandonment, and has  pthing 





a Where a hgiaéiioad. ‘ankspiea has: a me oo, ont the on 
— nds and | gives: notice, sc pereuant to oe ee proviso to section 2291, ae 





- ae ae ene chateed'4 that the < extidmnan’ had ees on ae ; 
: doned the land and: had not. lived pon the : same. for. am ae le Boren 












Dieiaed Jui 8; cleo 








ae ee AND? Gag ue iD 

oo - Srarumms.. ie cece ey aS aha SB ia a he 

an The act: of April ¢ 20, 1996, which: ‘gmended: ‘section. oT ‘of the. ‘act of February” es 

hs “8 25, 1920, removed: the. liniitations. of one ‘permit: or. lease on a geologic: struc. ne ; 

ture, AS* well, as: ‘three.in- ae State; ‘but, it.did, not. enlarge: ‘the. reward, for aoe nes 
discovery or ‘the area. oft he: minimum royalty lease. } ve oe 


A pieeehinsie Pais ‘Lasasm-—Liarartons—Rovatry See) 











eee om AND), GaAs; “Taaebe-Pasdeeorina) ‘Panacrt'—Assronnumwn—Assi0Nep—Laasn— oe 
_Lanrrattons—Drscovmy—Rovanry, ae A a, 





‘ Cae ae 








a - Pawwey, F First nasiiboint Secketary? tte ne An Lutein ee 
The Commissioner of the General: Laid Office 1 haa subinitted + to athe 
a department for ‘approval: the. assignments: of four: oil and. gas’ pros: 





oe BR ay “DECISIONS: RELATING TO. cH PUBLIC LANDS “tol pL 





oa California: to the Blbe Oil Land Development Company, a: California 


an corporation, as follows: 


ee coe Visalia 01067 3, graiitad'o on. 3 Febtuary 49, 1925, to A J: ‘Mathews: for © Re 
ae oP he Nt N. 14 and SE. yy Sec. 20, and allof ‘Bec. 98. . Extension. of time to 
oe “May” 12,. 1927, for complying ‘with: “paragraph. DQ of the permit. was 
ea oe granted on’ J uly 15, 1926.° < Prior to. ‘February. 1 1997, the drilling « Of, 
“oan oil well» was ‘porimensect: ‘on the land ; and. this well had reached al 


= hes of more than’ 2.000. ‘feet on’ June 1, ‘927. 


Permit 010682, granted. on October 3 20, 1924, to B. M. ‘Tibbet, for 


ap genitt 010683, granted 0 on 1 Ostober m, 1924, to 0 Harriet B, B, Douglas, Pe 


ve - for the NW. 14 Sec. 18. 


“Permit: 010685, granted 0 on October 30, 1924, to Otive M. Lowy, . 


oe the SE. 14. ‘Bee, 18::: 


‘In. connection. with ach oe. the ica tee. Sonal ‘the: ‘penitittes s 


| : - executed a $5, 000 drilling bond | on “Apri il 27, 1927, and. in connection = 
_.. with each permit it.was. alleged. that actual drilling operations were 
ne commenced and a well. y was is actually sinddet 4 in. on. the: Leet rior, Tas 


a to April 27;'1927. 


vs ora One April. 19, ‘1997, ‘there's was. fled + an application for" Sebnsion: Of 2 e, 
oe eee in éach of said three cases, and.in each case the permittee alleged oe 
os that a drilling contractor had. agreed “ to ‘begin drilling ‘on some gees ate 
ees tion of said section: 18° within 120 days from, notice of extension.” ote 
he The Commissioner states. ‘that. the, assignee, company has” ‘not. ‘fur-. aoe 
- “nished: additional. drilling. bonds, :“ yor. does the’ record | disclose oe 
ae whether or not the drilling plans heretofore. approved by’ the. epee one 
a: visor of oil and gas operations are.to. ‘be followed.” 3 ere 
oe aie further: appears that. another similar. permit. (Visalia: 610684), wre 
ee es covering the SW. 4, said See. 13: has been assigned. to the: company co : 
ee ee question... The fifth assignment: has: not. yet. been: submitted for’. 2s 
| approval: on: account of a spate Siege an earlier : ‘drilling 2 


Na Agreement. - 


CES 5 SA Ae. the lends oe: are undoubtedly’ 0 ‘on’ the: same i poblogic oe 
— - atrtobine:. Unqualified approval of the assignments ‘as ‘recommended 

: a Dy the Commissioner | would’ make’ at possible for the assignee com 
oc: Spainy; in: the event of: discovery’ of ‘oil or gas, to demand: an’ ‘aggre: as 
aes gate of 7 60. acres, ata royalty rate. of five J ‘per cent, out of. ‘a total area ae 
of 1,600 acres. And assuming that the fifth assignment: shall be sibs 
Ee -Gnitted: for: ‘approval: the possible five: ‘per cent. area ‘will be. ‘increased: ’ ao 

: to? 920 3 acres. $ out of: a. total of. A if 60 ¢ acres. Tt would also male Pomible oe, 





oS bee claim é£o one: . person, | conan. 6 or corpor: ation to. a “totel of: 2. 560 vee at 
a acres’ of five per ‘cent; Tease a areas;0n: ‘the same e geologic, stragtne, as oe 
_teward for. discovery: SH EUR NE ee gue: 
mes The. department is oft tke'o opinion ihe no 5 such possibilities, n no ee 
a or -esults: were intended: by. Congress in the. enactment. of the leasing act. eee 
> of February 25, 1920.(41 Stat. 487),.and in the: amendment of section, oe. 
wi es thereof by the act of April 30, 1926. (44 Stat..873)." mia scree 
2 Seetion- 18 ‘of: the. leasing act authorizes. the: Seeretary of the Ta: ee 
oe tenor - to ‘grant. to. any applicant. qualified : “Ee prospecting — eee 
A permite Fo * “to prospect for) oil or. ‘gas ‘upon not to exceed) 
EO: tabeaia ‘v8: Hundred’ and. sixty’ ‘acres of land.” “fItalies sup- 
oe plied.] - ‘Section 14 provides. that. upon. satisfactory, showing of: dis. Pee 5 es 
. covery | < the. permittee shall be entitled to a lease for one- fourth. of. Ae 
"i the: land. embraced in. the’ prospecting - permit: Provided, ‘That’ the: oace 2 
; permittee: shall be. granted: a lease foras much as one: hundrad: amd.) 8 cy 
cog! S Bixby: sacred of said lands, if there be: that number of acres within. thee 
i ‘permit. # #  Suek: leases, shall be Upon. a ‘royalty: of °°" "5 2b 
1. Be per: beanie amount or ‘value: of . production? ~ Section: ea eee 
oe provides that. ‘unappropriated lands within. a producing: oil ‘or: gas oe 
field may be leased in ‘areas not exceeding six hundred and forty. acres. Ne 
| Sections 19 and:20: provide. that the. lintitations of section’. Me as. s to” fo 
ae reward: for: ‘discovery: shall there be. applicable: :;..) ce ae. 8 cei nti cas” 
“Section: 2% of the ledsing act. originally. aad in: nebarts « no person, ee 
| association, or:corporation:shall take or: hold; at. one-time, — Pde 
-maore ‘than’ one lease: within: the: geologic structure. of the same. pro- Oe 
ducing: oil or gas | field.” The department: has construed this to mean. 
permit, also. ‘Section. Pra as amended, supra, provides that “no person, 
association, or ‘corporation: shall: take or: hold. at. Gas time. oilor gas 
two thousand ec 
five hundred: and: sixty: acres: within the. seologic structure of ae gh Aes 











leases or ‘permits exceeding i in the aggregate.’ ee, 


oe same producing: oil:or. ‘gas: field.” ue 


gree” 


ee “Tt is clear’ that. Congress auended said section, or in. i oiler ie Tel oe 
ea? are the limitation of one permit or lease on a-structure, as well ag 8 oe 
“three in: a. State, but’ it is: also clear when. the. amerdment: ig‘con- 2 
ok “sidered i in connection withthe other: sections of the:act that. Congress Ae 
2 did not. intend: to: enlarge. the reward for. ni discovery or r the ¢ area: 1 of f the ae 
en oe royalty leases::. 7 a ee 
on : Section 82° of the. leasing § act, “authorizes tha: Secrabelny oft ihe Tie, a oe i 
: i. : terior ¢ - to prescribe. necessary : and. proper. rules: and. regulations. and ade ia 
to doxany and: all: things necessary. to oy out: and areome the eee 


"purposes of this act.”. 





The case’ is remanded “with. Suoecelions ‘that: the: Ditetor: ‘of ithe: _ oo a 
: Geological Survey be called. upon:to report.as to. the: lands involved =. 
2 = with-1 relation | to structure. Tf, all the 1 Jands are on the s same e structure Seth Laat 
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; 1907 - BRCISIONS ‘RELATING! 10 THE. | PUBLIC! LANDS “Tvo1 vale 
the: ‘assignee company. will be ‘eallea ‘upon to “aiove: caluse: aby be oe 
ee should ‘not: accept: a. consolidated: permit: : Naturally,’ ‘in: case ofta: oo. 
cena consolidated oS there will be only. the requirement for one ie penta ce 
ea einem ee eS So | : AS! a a 
foe eh he | Contitissionisn is’ alee’ “dineotad. to: ‘prepare ?aud: abet. for’. ae 
es  ebnaideratiGi and: approval by. the: department: regulations in. con~ eee 
oe - formity with the: views: ‘herein’ sepiniod: Ue rd oe 
eae: Gee eS a SP Re Pea o | Remanded L with dnsiritions: 

























MINING ¢ CLAIMS—DATA FOR FIELD. INVESTIGATIONS 





« Insmvontons . 








“Tein colar Ne 0. 1128). 


| Daparrsenr OF. se ‘Inomntory’ 
So Gaweran. Layp OFFICE, 
ip as! URGE Re peta 8 ES Washington, Dsl » July. Ly. 1927. 
: | Rotgmnns, Union Seance Lanp Orricns;:. ae ce 
» Disrrrcr | CapasTRAt Ewarnners; “AND. Diviston. Ixsbugionss 
Tn order to. facilitate examination in the field: “by. inspectors. of this 
. department of: Inining claims for which applications. for’ patents are. ; 
filed, registers, ‘where. lode claims are. ‘sought: to ‘be: patented, will Te-. 
squire the applicants to. furnish. im: duplicate’ ‘the. statement, required 
by paragraph 41 of the ‘mining: regulations. (49. L.:D, 15), relative to. 
- the kind’ and’ character: of: the. vein -or- lode; “whether : ore: has. been > 
- extracted: therefrom; ‘and if so, in: what: amount: and. value; ‘and: the. 
~~. precise. place within the limits of each claim: sought to: be: patented, ee 
“where the vein or lode has been. exposed: or. discovered: and the width... - 
a thereof. The. duplicate copy. is'to. be sent: to: the: division inspector. 
alee ys The: procedure in this regard, in the case of placer claims sought: 
Pe to: be patented, ‘is. contained i in: ‘the’ instructions‘of November 4, 1925 - eo 
“EE (TLE Ds 265) , to. the register of: the Glenwood. Springs land: office, Ses 
a ~ whieh: instructions. are: hereby extended: to. all. district. land. offices. Sage 
oo : District. cadastral’ engineers: will: ‘cause ® ‘to. be’ made, a-copy. of the oo 
?* desthiption’ of the: improvements, on. mining: ‘claims: as contained in. 
oe ee i the field - notes of survey. and. ‘transmit: ‘this: Cony to. the Renn 
: | mspector. Byrd etd aes Sansa ere a aha) Pate ee 
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Ee van Pn INNEY, Ares: “fae ee pre 
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‘DECISION s RELATING: TO THE ‘PUBLIC: ofa: 


sa ae ‘to: q railroad: pasteas to. “take. ‘indemnity ands 












liew. of lands. ee 

lost ‘in’ place, ‘constitutes ‘such an. equitable claim, where At. is. ascertained . ee 

hee that the’ lands available for’ Selection are insufficient to. ‘satisty. ‘the Losses; + ee ae 

Bye eh, Sag 0! ‘entitle the selector to be’ included. within the’ prefer red. Classes cee oss oe 
Sieg * “tioned. in’ ‘the. act of J anuary: 24; 1922. ran Lage eee ee 





An’ equitable, ‘claim, stibject to ‘allowance. ‘and’ ‘confitmation, ‘covered: oe ‘the . eet oe ee 






| ee act’ ‘Of: January: 21, 1922, should ‘be’ presented. ‘within. the’ ‘20:day' period ‘pre 


ee ceding: the: filing: of tlie. ‘plat ‘of: the: township: within - which: the’ Jands. to be ae, 


| Me Restored are: ‘situated,. as specified | by. ‘the neeuations: af: May 1 1: 1922. agiegues Bech on cS 








Case, of. United States ¥. “Nor thern Paoitte Rattoay Company (256 8 U. Se D. i ee 7 7 


cited: and: applied. 





“This is ‘an: ‘appeal by: the: Quiapain ‘tian Fr “ Goianys ‘pedis Sn pee 


a lobar of the ‘Vicksburg, Shreveport and Pacific. Railroad: Company, : oy ae a 


: from | a ‘decision. of the. Commissioner of. the’ General: ‘Land. © Office, oo 


dated June. 6, 1927, ‘rejecting its ‘list of indemnity. ‘selections’ ‘on the | 


ms “ground: that the’ selections ‘were prematurely: filed... - Cotinsel for the. > 


| company has been ‘heard orally, in the.matters oN ee 


a ‘The selections i in’ ‘question: embrace lots tf and 2°. See: 18, ‘Tots: 1 ad 9, we me “ 
~ See. 17, and: lot 5, Sec, 21, T. 18.N., R. 15 Ws ‘Louisiana, containing | 


ae 94.37 acres, and” were itiade in lie ul Oe: lands lost within the. primary. te 


limits. of the ‘grant. ‘The list: was: presented under. the provisions OFS. - Le 
the ‘act. of Jt une 35. 1856. ci Stat. 18). The estimated’ areaof the © 0 8. 
- grant to aid in’ ‘the, construction of the road, according: ‘to available -. aed 
. data, “was 699 220. 90: acres,. and. it appears: there Is a deficiency i iy, thie: fy 


cele grant a ‘statement. compiled from. the records. of the General, Land oa 
; Office” and. published ‘with’ the: approval of: the Secretary. of’ the ae : a oe 
0°" terior in 1907 giving this deficiency as upward of 200,000. acres. Pore, 
AUS many. years. the grant has. been’ considered ‘ ‘ds. practically adjusted ee 2 
~~ because: there were no: remaining Jands subject: to selection within 8 ee eae 


a the limits prescribed. by. the. act. of 1856, Supra. eae ae 
“The plat of’ fractional ue 18'N., Ry 15: W.; showing: oe lind bie aon 


tween: the old’ and. erroneous ‘meander of. “Gross Lake, was filed’ me 6 
~ the’ local land offi¢e. June 16, 1926: The ‘tracts selected ‘are, ‘shown ee ne 
veh upon that plat. They. were. opened to entry, subject to.the. ‘preference. — fee 
_.. Sights accorded to, discharged soldiers and sailors for the ‘period’ OF Ais 


fo: ays byt the : act. of Ed oo 2, 1922 Aes Stat. Bee) The. he Jaw oy 
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ee “pbviade'e that. the ttiehie so ieoiternedl shall ibe: SuBjeGe to. 5s vale i satiler oe 
ment rights, ‘and: preference. rights under existiiig laws or equitable 
-¢laims subject to allowance.and “confirmation: “The regulations there- 
“under of May 1, 1922 (49-L, D. 1), andthe notice with respect. to the“ - 
Mi ntge filing of the: plat: above referred. to: provide that: soldiers; and: othet. oe Z 
qualified” applicants for the land, coming within. the: ‘prescribed a 

| classes, ‘might file‘their applications during the’ ‘period of 20 days 2 .- 


~.. °. “prior, to the date of. the filing of the township’ plat. “The Quapaw ae 
Te ~ Land. Company, deeming. itself a. preference- right. claimant, Or aS” 

- having an-equitable claim ‘subject to-allowanée and confirmation, filed 
Be ee he: selection June 2, 1926, within the 20- -day period prior to the filing: . Lae 
. ~. -of the plat,, accorded by 1 the regulations to the classes therein: specified. ae 





A = EMok oo " : 


ees rejecting. said application. as prematurely filed, the. Commissioner’ — _ 


- held i in effect: that. the. Quapaw Land Company. was ‘not within any, 
vo. of the: preferred. classeés:and could not: ‘apply. for the‘ lands: ‘prior: 
ly ie to the wings fixed for the eipesemiation. of applications isi the —— Core 

ee ~ public. | | " 
see a appears. ‘that thee company. ‘has eel abe sight me receive: he aS 


Sy dandd comprehended in.the grant. . The ‘provision: relating to ‘indem:: woe 
nity, lands was.as. much | a. part. of the. grant. and contract. as that 


. relating. to: lands. in place. .“It.was the purpose: ‘of; Congress an 


| * making. the. or ‘ant: to:-confer. a. substantial, right. to. land. within the ye 
indemnity. limits j in lieu of lands lost: within the place. limits.” United 


States v.N orthern Pacific Ry. Co.. (256 U: Ss. BL): “Nothing «maine : 


to be done by the grantee. or its. successor. in. interest to. fullfill; the. 


conditions of. the grant, and it, manifestly. had. earned the right. to. Seater 


: ‘select. the. land in ‘controversy. and to receive it, in ‘the. abserice of an *. 
adverse, claim. based upon.a. right. initiated: prior to the. filin g 0 £ ita. 


| oe selection... It. was. the. purpose. of the regulations , of May. 4, 1922, ae : 


ei. a SUPT Ay. ‘and of the. notice with respect. to the. filing: of the plat of, eur 


i vey, that all those, asserting preference rights - and: equitable claims — 


% should. present. the same, for the consideration. of. the. Land Depart- . 


ment within the 20 days prior to. such filing, and the decision. of-the . - 
oe ‘Commissioner of. the: General Land. Office. that the selection Or the’ oe 
oe . ‘comp any was, prematurely. filed, was ‘manifest. error. 2A, selection. so. ood 
coe tendered, Bredicated upon an. 1 earned L night, certainly constituted an eas 


oy tie ae 2 ee erence right; ind whether viewed. as. aD | equitable are or. © prefer o es 
OO os ight it was. superior to, the ‘preference: right. conferred by. the act 
of January 21, 1922, swpra,.or any other right or claim not. initiated 
“prior to the. filing of the selection. “In the circumstances here. dis» 

Sf ts closed the. postponement. of the. company’ S. claim, -or- its. subordination. ae 
to the preference right given to ex-sérvice men, practically amounts ~ 
ae ee to a denial of. the right. _ The “substantial right” gonferred. by Bis 
ae ‘granting act, can n not ‘thus be cut down or extinguished. ae 
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in ie: judgment. rd an aepartnient the. ‘company: in: -whiose: behalf le ae 


=. ce 7 this claim was. asserted should be recognized: as. coming within the = 


oe _ preferred, classes - mentioned: in the act.of January. 21, 1922; supra, — 


a and ‘entitled to .éxercise | the: privilege of: presenting: ‘its: application. gue ee 


te within. the 20- day. period preceding the: filing of the: Piet, of wants 7 ee 


The decision. OF the Comimissioner:3 is: s accordingly 


: ammeanes oF: LANDS oN FEDERAL REC CLAMA 





asles 


"REGULATIONS. oF F AUGUST 20, 1026 Gi L D. D, ta E Eenicnciaei 


| Reversed. re 


“TION. rao 7 


- Dupanicini OF THE xe Ly rERtoR, ug 
tee Bureau OF Brauer, 


To. vee Fran Onnicaia | 7 
The last paragr aph. on. page. 6 (a1 Ts D. 528, 581), of the interpre . 


son Moana, 2 D0. Fi 19, vier, | 


tations affecting sections 41.to 45 of the act of May 25,1996 (44. 
Stat. 636), . announces. a certain: regulation quoted below, intended to..." 

- equalize the conditions applicable to: private : landowners - and. to. — 
entrymen when claiming the benefits of section 44 of the act relating ae 

_ to.the exchange: of entries, and: private land. The’ regulation is as 


follows with certain. portions. italicized s0-as 3 to. more. omeadily acre 3 
— the. ‘Urpowe: of this letter :. co ee ee 


oy f he whole of ‘such: ‘privately owned: ‘tract as so - eliminated, the 
. owner thereof may. ‘select: an equal, irrigable. area of. vacant ‘public ‘land within - 
the limits of any. other Federal reclamation project. If only. a portion: of such 
: privately ouned tract ‘ts. $0. eliminated, the owner thereof may select’ an. equal . 
irrigable: area’ ‘of vacant public land within the limits of the. same project, but 
such equal irrigable area So ‘selected must be in ‘the: vicinity: of the retained land 
ile BO: such owner, So that. in - the opinion of the Secretary the. new. Fc retained eat 
| areas may. be-worked advantageously. as one: farm, ere | 


ca % 


- Both the law and the regulations with réaipeat 6 Cad’ hold- . 

a od ings authorize. an ‘exchange: to any project when the original entry is - 

- @ither entirely eliminated from the project or’ is so reduced that. the 
- Yemaining area is: ‘insufficient to support a’ ‘family, and with certain - 


ei limitations it would appear to be equitable’ to give ‘substantially the ees 


ey same consideration. to.the owners of private lands, since the act’ itself | 


ae does | not: limit. the’ selection: to. the’ same ‘project: in the case of lands — ee 


| : a private ownership. — “Also, ° if, permissible : under the’ act, the same ace 
os privilege’ given ‘to entrymeén. should be allowed ‘i in ‘elation’ to. private 


| and under the conditions hereafter noted. The: ‘regulations. above a 


| ‘gritea were: ‘drafted: ‘to- ‘prevent. the’ Ang of. ‘applications for. recon- | — | 


BT522—2T-—vou. 5213" 
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7 veyance of erate land: when a email portion only: is $ given. up: and : ce 


the reniainder is: sufficient to. support a family. -It now develops from - 


applications made that:in many-cases it would be advantageous alike — 2 


af to the. projects and: the:landowners involved:to have entire holdings . 
of private land:.on one: project: surrendered “and: public: land” on -_ 


| another project taken:in:lieu-where the conditions are. suitable.’ 7 
_ ..It.so- happens that on projects which contain large areas of pees : 


—— rently Bapeospenye: lands Patents as a Tule are of recent issuance, 


Mee "§ as ‘te: lesa, pee “The land ‘dagpifieations were,” ae ‘course, | 8 ’ 
se made. ‘without regard to land descriptions and more often than not 


the result is that on an 80-acre‘traet'60. acres in irregular and un-— 


“a defined areas will be classed. as temporarily or permanently unpro- | 


Is ductive. The’ situation, which ‘this creates: is that. the area of pro-. 


| ‘ductive land. is not sufficient to. support a family, and the expense of — 
_ surveys to define ‘the productive portion will be large and ought to 
_ be avoided if possible. The lines of demarcation between the -unpro- 
| ductive and productive: lands ‘were: not: established by. instrument 
survey when the classification was made, and neither the owner nor 
the Government i is in-a position to Demers and describe the respective 
classes. with any degree‘of exactness. ~~ | 
Several cases similar. to. the example given. ‘above have been pre- 
sented to the office, and: in each: case the owner: has: ‘submitted a 
| warranty deed reconveying: his entire: original holding to the United 
_ States. . _ Such tracts as a whole are insufficient to support a family, 
the majority of the acreage involved being classed as. unproductive 
and the productive | area. ine negligible; but if the. law is to be 
7 strictly construed, the answer might be that: the Government is au- 
thorized to acvept title only. to the exact acreage of the ‘unproductive 
— dand, and to necrmnpliet this’ an Oxpensiye dba must be under- 
- taken. z 7 | 
| When the owner of : a tract ae as. eee ale for new. ‘land; sy 
4 he must, under the existing regulations, convey the unproductive. land — 
= to the United States, and. his selected land must. not exceed the area — 
so conveyed. ; ‘Since he acquired and is. holding his present tract by 


Tegal subdivision, and since all public, land i 1s available. only by legal 


subdivision, a resurvey would be necessary as to both the.old. and: i 


| new tracts. : Even if this. be accomplished | at considerable. -expense, - 


fe funds for which. are not: always available to the Government, it would = 
result ; ina disruption of ‘the present: farm unit’ system; and: occasion ee 


a very undesirable ownership ‘byt the Government of:% numerous: and - 
useless isolated tracts. shied. te ea re 
— * ‘T-do not believe. it was the. ahtention. of. ‘Congress io require this - 
procedure which would be prejudicial both to > the water users and = 
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46 ie Go stnent Ons of the moving coma of the ae ie. 
ae ment act, .as I understand. it, was: directed ‘towards. getting the'set- 
— tlers. from. unsuitable lands to ‘lands sufficient: to: support a family, and 


os. this ‘will be’ largely. defeated as:to"the. privately owned land unless 


‘such cases:are given ‘the same. consideration: pao —— for . : 


in the law as to the unpatented entries:: 


_.. Section 44 of the, act: after. corde that. lors: on ee i : os . 
. entries: which have been. eliminated from: the: project or. whose. entries 


. under’ water rights’ have’ been ‘so reduced that the remaining area is oes 7 
os “insufficient: to support a family shall be ‘erititled to select: other: public Ge 


- ~Jands, sets. forth ‘the: following: with reference to, the impatented. _ ee 
a fracts:. Peo 2 ie ee as, a dk 


: “te Me : sae 


them, not: exceeding an‘area of one. hundred. and Sixty’ acres, and. Select an equal » Z 
area of vacant public land: within the  invigable: area’ of the. same or any other a 
~Hederal. reclamation: “project cn [Italics supplied. fe 


ug nGwees of ee lands's $0 » eliminated from. the. 5 protest may, subject : os : 
. “to. the ones of the: Secretary of the: Interior, and: ‘free from all encum- — 
 -branees, relinquish and convey to ‘the United: States lands: so owned and held by _ 


pe believe that the. words “ so ‘eliminated ” may be fairly aad: to as : a 
relate. back to the. provisions governing the. unpatented entries where - 


7 the right of exchange i is conferred both. when the entry as a whole | ~ 
is eliminated: ‘and when it is so reduced as to destroy its sufficiency. 


In other words, that a. right of exchange i is given the owner of pat- ae 


ented land entirely eliminated or where ; sO reduced that the remaining 
~ area is insufficient to support a family. In cases of this character, if 

the owner reconveys his entire tract, the transfer of title to the United. 
States would in itself result’in an climination: of the tract from the 


project, since it is the understanding of the office that the Secretary a 


- would not be authorized to again open to entry a tract found to be. 
insufficient’ to support. a family. This interpretation would permit. 
the administration of the act in harmony with the existing farm 


anit system and would. enable us to place the owner of a patented ie | 


tract with unsuitable. land upon a. farm unit sufficient to support © : 


oe family. Unless some such. construction 1 is given to this particular _ . 
“provision of the law, it ‘will not be practicable nor even workable cor: 


_ give’the desired. relief to patentees if each acre of their holding is not oy oa _ 


a classified as unproductive and it, therefore, will not be possible as to. . 


co this feature to. carry out the ‘purpose of the act. which, as stated in — 2 
a section. 48 ‘thereof, is “the rehabilitation. of. the..several reclamation. 


projects: and. the. insuring. -of their future success by placing . them a 
upon a sound operative and business basis, ‘and the Secretary of the ea? 
. -Taterior j is directed to administer this act. to those ends.” es Te ae 
a recommend that the regulations be amended’so.as to authorize the a fae 


— btireain 3 in case of patented holdings insufficient to- ‘support a family by © | 


i reason of the small productive a area, to accept. a -Peponweyanes: of the oe 
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= entire ‘tract: and: to. eo the’ selection. of a new unit: sufficient. to 


support a family. | Each individual case will be considered upon its 
Inerits and the rule recommended will-not be invoked unless the tract ae * 
-as.-patented - has: remained. intact .as:to legal subdivision. If the = “~ 


. amendment recommended: i js approved, the regulation would. read as 


: ‘a < follows, the italicized portions being the. new. matter :. 


TE the whole. of such privately owned ‘tract is so eliminated, the owner - thereof : | 7: | 
may: ‘select an. equal irrigable’ area: of vacant public’ dand. within» the limits of . 
“any Federal reclamation project. If such privately owned ‘tract is so reduced. _ 


bY. elimination. that the remaining. area is insufficient to. support. a, family and 


title to the unit as originally established and fixed upon the farm unit plats is 
ce hel dé ‘in single: ownership, the owner thereof. may convey the entire holding to- a 


be the United States and. select a new farm unit within. the limits of any Federal eh Bs 
reclamation project... If, only: a; ‘portion. of. such. privately owned tract is a 


ef . | eliminated and the. remaining. portion 1s sufficient to. support @ family the owner: a 


"2 thereof may. select. an. equal., irrigable. area of. vacant: publie land within the 


| limits of the same project: -put such equal. irrigable area so selected must pe in. 

3 the vicinity of. the retained land: of such owner,:so that in the: opinion of the 
. Secretary the new and. retained areas | may be. worked: Aon seen as one 
farm. 7 ee eee ae ; 
eee, TE ahah, bak vetay, We apt anc aiamnhaee at Sey ea ite Pe Commissioner. ce 
+ Approved: - : 
~E. CG. Fawn, 


First Assis stant Seonetary. 


LIMITATIONS OF HOLDINGS UNDER. SECTION or OF THE LEASING: 
ACT AS . AMENDED—CIRCULAR NO. 1073 “oh. Le oD. ae 
, AMENDED, 

“Ixemvcnions 


“{eireular No. a9] 


Dupanratent OF (HE Twrniton; e4 
| Gunrrat Lanp: Orrics, “Bi 
Washington; D. 6. , August Ts 1927. 


ee Reotsmas, Unirep Spares Lanp OFFICES: oo | 

- Circular No. 1073: (51 L. D. 475), approved June. 18, 1926, ‘con- tae 
i cerning limitations of holdings under section 27-of the ct of Febra-. _ 
ary 25, 1920. (AL Stat: 487), as amended by. the act of April 30, 1926 | 


(44 Stat. 378); is" uke amended by dading thereto the following | 
‘paragraph: | | 


While under’ section 27, ‘as so eee ae the: limitations. as : to. holdings 1 ‘tinder . 


Fe ‘the act are governed by the’ number of acres and not by the number of permits oe | 


an which may: cbe- held Dy. ‘the same ‘person, ‘association . or corporation, provided 7 
Nae the combined. area’ does’ not Bxceed the Hmitations: fixed, there appeats to have ta 
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| Deen’ no purpose to ‘change: the area ‘which. may ‘pe. ‘andutred ‘under ease at a e ae 


- royalty of five per cent in-case of discovery. Accordingly, oil and. gas. permits pe 


will not be issued nor assignments: of stich permits. approved. to the same. appli- 7 


a ~~ cant where the result: would be to ‘enable | such: applicant . to acquire under ess Sie 


| section 14: of. the act. a right to lease at five’ per cent’ royalty a. larger area: ‘than’ 2 
he would: be entitled: to. lease’ at such reyalty had the areas. of all the permits eae 


ae Bs c been embra aced in a single permit and cieenery made thereon. 


_ Taos C. ae, Pees 7 ai 
» Acting Commissioner. 
Approved: oman 
EB CG. Fu INNEY, 


Cae Assis tant Seoretary. 


et 4 ne Bi = JAMES W. BELL 


Decided August 8, 1927. 


“ Munro. ‘Gui teen “TL knpa-On, Sirane—Homesmeap “Ewrey—Vesien = 


Rien rs—Possession—Parent—Srarvves. ag. | . 
_ Farther than. to: protect. certain classes of dinates toon its: harsh i application, =i 


eat Oe: act of July 17, 1914, did not change the long established ‘rule that a oT a 
_-. location, otherwise lawful, of mineral land. embraced in.a subsisting, but: me 


Pah : uncompleted entry, constitutes a property right, good. as ‘against everyone, mat 


: “including the entryman. and. the Government, notwithstanding that ‘the: ee 


| : locator ig not entitled to a ‘patent or to maintain. possession: in ine, courts. oe 
"i until such entry. is. canceled. — | | —o fo cae 


Mourne Cuarm—MIverat ‘Lanps—Ou. Seratsi—Elowmsmean | Berm —Vesrm Os ie 


‘RicHTs:—SuRFAcE RigHTS—ForFeITURE—PATENT. | 


Issuance by the Government ofa ‘surface: patent ‘pursuant. to. the act of July 7 a 


17, 1914, can. not effect a. forfeiture of. the property right of a locator. to . 


a | the minerals. in. ‘the land, where. his. location, otherwise. lawful, was. made i ie 
subsequent ‘to. the date of that act and while the land was at the time of eee 


oe location within a subsisting unrestricted, ‘but’ unperfected homestead entry.” 


> Ue Bimixe Crarm—MInerar Lanps—On Swarn—Homesteap Ewrry—Parenr, 


A locator. of mineral land. embraced in a subsisting unrestricted but ae Sates 
ae © pleted. homestead entry, subsequently patented pursuant to. the act of July. a 


"17, 1914, ‘who has acquired the title of the surface entryman, may, ‘every 


thing’ being otherwise regular; execute..a ‘deed of: reconveyance and, | upon 


cancellation of the sur face patent, receive a. mineral patent. 


ie a Fewer, First Assistant Secretary: : . ee ee eee et. @ 
~ James W. Bell has. appealed - from: ‘this’ detision: ot the: ‘Oomnia ae 
_ sloner of the General ‘Land Office, dated: March 26, 1927, holding’ — 


= ; _ for cancellation his mineral entry. 026431, Glenwood ‘Springs, Colo- an - : 
- _rado, land ‘office, embracing SE. 14 See. 10, vT 6 8., R. 96 W., : of Gh ot 


= = P. M.. , upon. the following facts: 


me valuable a as a source e of f petroleum’ and ‘nitrogen. 


On. Te anuary 10, 1916, one “Helm: made eidabeed Hoeead ‘entry : ; 


- for said tract, which was, on June 29, 1916, classified « as inineral, 7 I eS 
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ee. OMe May. 18, 1918, Helm, ho had, on. April 1, 1918, eoussited that Coe 
his. entry be subject. to. ‘thie act of July 1%, 1914 (38° Stat. 509), sub- © 


mitted final proof‘upon which patent issued on Ji Gua 8, 1920, with Fo 


oe: ‘reservation of oil and. gas. 


On November 14, 1925, “Bell. filed mineral application for said land, a 


: alleging the loeetioi thersoe on Aueoust 15, 1917, as. vere ae ; 7 


a Placer No.'4, the discovery of a valuable Ae posit of oil shale and 


continued possession .and maintenance.. With the application | was 


co ; an abstract of title. showing the acquisition of the interests. of other o 
locators and of Helm’s title under his restricted patent:: In addition 


he tendered a warranty deed to the. United States, conveying the © — 
title acquired by Helm, with. request, for the issuance to himself on eM 
| ‘mineral patent. - one. 
In the Dobds Placer Mie: al La D. 565), aeddeds on. | May 10, 1883, 1 ea 
the department held (syllabus), that “a mineral entry is not invalid ae 
os because at the time it. was a the land: was covered Py a home-_ sie 
= : stead entry.” ae 
-- In the Manners oe Oe: v. Rees’ (81 L. D. 408, 410), it ae. 
-~-was-held that: “the fact that when the alleged mining. igi was 
- Jocated-the homestead entry of Currence was still of record: and. un- 5 es 
_ eanceled, did not, of itself, affect. the validity of the location. No 
vested right to the. land. had: attached under the entry, and until — 


| | such right. should attach the lands belong to the United States and, - f | 
.. af mineral in’ character, are subject t to. location and purchase under ate 


7 ; _the mining laws.” 


In Adams et ai. v. Polglae : et al, on review. + (38 L. D. 30), ae : 


“Dobbs Placer Mine, supra, was cited. with approval, together with - 
several departmental decisions to the same effect. In this case the 
distinction | between a. mineral entry, voidable. when made because _ 


oon - the land was covered by a. subsisting entry, and. one void. because ~ ‘ 
- made of reserved land or land otherwise beyond the Jurisdiction. of ig ee 


Poe the department, was clearly pointed out. ea 
~~ —Inits unreported decision of October 20, 1919, in Pollock v. Bae — 
| ledive et al., the department reversed the Cormnissioner: of the Gen- © 


: eral Land Office, who had held that. because of..a subsisting home- ; 


: stead entry certain mining claims were. wholly void. In Henry WwW. 


Pollock (48 L. D. 5); r eiterating its position in. Pollock v. ‘Blackledge 5 te 


. et al., supra, the department. held that. the placer: location made. for ee 


oy land. cimbraced in. Blackledge’ S subsisting homestead entry “was a 


aos : : good and subsisting mining claim” (the homestead entry having i | 
been canceled at:the time of the decision) and vested in the, locators: @ 


. oe “a substantial ‘property right.” Doe ae ae oe fe. 
- These. .cases, uniformly followed, ‘50. ie as thes ee ee a are 


 aware,, covering a. period of more fein. forty. years, constitute @ rile! 


‘ of property, and, oue the facts ‘wary; 2 are decisive of the. principle . 
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oe éiat: a location, otherwise’ leet of mineral: land sinbraided'’ ina ee eee 
| sisting. but uncompleted entry, constitutes’ a ‘property: right. in the °°.’ 
highest sense of that term, is. good ‘as against: the world, including - 


ce _ the entryman and the Government, notwithstanding the loners isnot — 
entitled to a: patent. or to maintain possession in the courts-until such 
entry be canceled.” Such. a right. should not ‘be, af: it. could: be; held -° 


_~ forfeited except. for- cogent reasons, after due tiotice, im a ‘proceeding — : 
directed to that end. The act of J uly. 17,1914 (38 Stat. 509): was not — 


: intended. to and did: not: change the principle announced: further than 7 rae 


| Ae protect. certain classes. of: claimants from: its harsh’ application. © 


Here the locator had notice, merely constructive, that Helm. had a. 

a “applied for a patent: for the surface of the land; not that a’ -proceed= Pees: 
ing. was pending that “would: ‘destroy his: ‘property’ right.’ Had he 
a actual notice he might have concluded that he did not. object to the 


— issuance of .a. ‘sitface patent. that: would: ‘reserve’ to- the’ Government: 


and its grantees’ the minerals: and SO. much of the: surface ‘as might: be - 
necessary to extract the same. - While under the law: the: department eae 


—is:without authority to: issue: to him a patent for the minerals alone; 
it does not necessarily | follow that his right: to them was‘ forfeited by 
the issuance of a: patent: for the surface; or; in: other words; that ‘a lack. 
of jurisdiction to do one thing does: not: necessarily conifer” atithority: 
upon the department: to do something —. different, Baa to | 


_ declare forfeited a right lawfully acquired. 


Under the circumstances, therefore, the: department: is. of opinion 


that: if the entry i is otherwise regular, the deed of reconveyance should. 


‘be accepted, the ena surface iscreas eee: and a mineral 
| patent i issued i in due course, Se ee a 
7 ee ee a ee ee ee ae | Reversed. | 





"WALTER R ‘FREITAG 


E : Decided August 12, 927 


oe HOMESTEAD ENrry—Seconp Ewrey—Om AND. Gas Lanps—Prosreonixe Prmar— Se Be 


“APPLICATION—RELINQUISHMENT, a Sidvetee Geo 


One who relinquishes a homestead entry, then covered by 2 an: sapplieation for ee 
> an oil and gas prospecting permit, and applies to make: a: second entry for —_ 


: : the same land under the act of. September 5, 1914, has merely the status of — 
a homestead applicant. for land covered by a. prior permit. application, not- — 


ne : _withstanding that the Pe auitment and the second. entry application were ee 


| . ox filed. simultaneously. 
7 Finney, First Assistant Sogatiars” 


- Walter R. Freitag has’ appealed from: thie. decision: of the Gorimis: oe 


i : . “ ‘sidher of the Genéral Land Office dated’ February 12, 1927, requiring abe | 
es him, as a condition precedent, to the allowance of his application, Salt a es. : 
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ae Lake City 043306, to amake second. ‘homestead ont for. the Ss. “g's z 


SE. 14 Sec. 24, andthe NE. 4, BE. 4 NW. 14 Sec. 25,7. 355, R. 


8. (24 E., 8. L. M., Utah, to consent to take the land subject. to the pros: ae 
oe ee. and reservations of the act of J uly. 17, 1914 (38° Stat. 509), 


and also to file a waiver of right to. compensation for the use of the 7 
land in accordance with the act of- February 25, 1920: (41 Stat. 437). — z 
ATG. appears that. Freitag first made homestead enc: 030114, for the » 


: ‘ land in question on’ February. 11, 1922. On May 6, 1926, J. A. Young, oA 


. jr., filed oil and’ gas: application. 041050, for a ‘prospecting permit ae 


covering all of the land embraced in Freitag’: s.entry. On November 


. 8, : 1926, Freitag relinquished | his entry because of his’ inability to 
submit satisfactory final proof, and simultaneously therewith filed © 


7 -application 048808 to make a ’ second homestead. entry” for. the same | 


- land.. 


The Canine Gara in- is daca of Seeley 12, 1997, found that - 


‘the showing made with respect: to the second entry was ‘sufficient, to ae 


| satisfy the provisions of the act of. September 5, 1914 (88 Stat. 7 12), 
but: imposed the pours: which have ae been stated as a con- 
dition to its allowance. . ue 3 

ee reitag in his appeal to the doperantal contends in ee that 

as his entry°030114 was outstanding at the time Young filed his appli- 


cation for the prospecting. permit their respective rights should now 


be determined with reference to the conditions which existed at the - | 
date Young’s application. was filed. He also makes other objections. 
to the Commissioner’s ruling: ‘which need not be specifically nee 


| | although they have been given due consideration. ee Bes 


The department finds that the Commissioner’s ‘requirements were 
proper. Under the-act of. September 5, 1914, supra, an applicant . 


who. makes a second entry does so just as though his former entry had- 


never been made. Freitag, therefore, now. has the status of a. home-. 
stead applicant for land irhaie covered by a prior application for 

an oil and gas permit, “22.828 - 
PS The decision: appeals from j is 





UNION. ort, COMPANY or. ‘CALIFORNIA 
“Decides August eh, 1987 


Y 3g Om AND ‘Gas. ‘Lanps—Prosrrctie Peet —Bxecurre Oxbe InpraN Rusmva- 


eRe TION-—EXXPENDITURES. 


One who is granted a. Sacnit under’ ie. remadial: act. of March. 3; 4997, to 
bas prospect : for oil.and gas in. lands. embr aced within.an Executive order. Indian, 


| Afomed . oe 


| ee eee ton is entitled to credit. for work in- connéction with. drilling Der: oe 
_,, formed by. him on. | the same land under. a former, permit prior to the: Pas, . 


- sage of that act 
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| Faves, First Assistant, Scoretary:. 


On July 31, 1928, an oil:and gas pane finder: section. 18 of the ae a 
"act of February 25, 1920. (41 Stat. 437);; was issued to: Mary: Agnes. 
Leonard, for lands i in an ‘Executive order Indian reservation in Utah. _ 
This permit. was assigned to Union Oil Company of California and. “fo 
“was surrendered by it.in connection with its’ application under the 
. aE BCk. of March 8, 1927 (44 Stat. 1347), upon - which a new pemet was » a 

pe - issued on ar une 99, 1927, for. the same lands.“ * 


It appears ean. your [Messrs. Haggard, O'Mahoney, oad Ratti- 


- gan) letter of the 23d instant that, prior to. July: 23,1924; the: com- — a | 
pany had expended $9, $91.34 under’ its original’ permit, of:which | 


«4, 677. 46 was used in drilling a well to the depth of 560 ‘feet; and 
you inquire if work so done: will satisfy the bese: brash of oo - 
epi 2 and 3 of the. subsisting permit. | eth dS 


» Under a- rule. of the mining law.a party in: possession’ ‘of a ‘mining ae 
Solin embraced.in a reservation, cwith the requisite marking, notice, cae ¢ 
and. discovery, may, upon the termination of such reservation, re- 
locate the claim: and become entitled. to adopt what had been. ips | 


Noonan ve Caledonia Gold Mining. Company (121 U. 8. 398) ; Ken) 
dally. San Tuan Siloer Mining Company (144 U. S. 658). Apply- 
ing this principle. to the remedial act of March 2 By 1927, supra, it is. - 
“held: that credit: for the work already: performed by the Union Oil 


Company may be applied under its eae atau to the same extent foe 


as if donee since 2 Ju une: 29, 1927. ° 





FREEMAN ve ‘SUMMERS, “UNITED. STATES, _INTERVENER (on ‘ 
Coach _ REHEARING) . ieteigtee 


) ‘STANDARD SHALES: ‘PRODUCTS COMPANY - ve _ SUMMERS, omy a 
| "STATES, INTERVENER (ON ee ae 


Decided: September 30, 1927 


| Muvine Crarm—Minmsat, Lanps—O1-Smaia Laivps Discovery, oe | | : 
The discovery of an isolated bit of mineral, not. cennected with or - leading to | 


’ " substantial: prospective values, :is- not: as sufficient ‘discovery to. validate a - 


+, location under the mining laws, but it: is sufficient if, mineral is found in.a. 


a | mass, sO located that: the vein. or: mineral-bearing: body can be followed with’ oat 


“ _ reasonable hope and assurance. that. a paying mine “can. be ultimately 
developed. ou ait oe | te, | 


“Murine Cuarm—Minenar, Lanne—Ou- Seg Lanps—Drscovery—Eiviancn,. 


_ Where there has. een an actual discovery of mineral either on the surface or 


. in. shallow workings within the limits of ‘an asserted mining location, and a 
the deposits of the region have ‘been the subject’ of exploration and study ee 
for a number of years, evidence bearing upon the mineral:value'and the 


: " geological formation of: the adjacent: lands may, be considered in determining ; 
are “whether. the located lands. are. chiefly valuable for. their mineral contents, 
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‘Miwine Orarm—Minerat. LANDs—OIL- Surat: Lanibe-—Discoveny—Parswn,” = 
At is. not necessary; in order: to constitute a valid. discovery under the general oa 
mining laws. sufficient to support an application for patent, that the mineral 
in its present situation” can be immediately disposed of at a profit. a 


re On-Suatn ‘Laxps—MINine- (ChaTie—~MINERAL _ Tanns—Discovrinr—Gnotooreat, 4nd 
‘Survey—Evipener.:: : - 
“The rule as to. the thickness and oil en t adopiea oh the Gesiorical ee = 
in its regulations of April 3, 1916, for the classification of lands with respect 
. to. their oil-shale character, was “not intended to. be applied ‘by the depart- 7 
= “ment as a. yardstick in. determining whether the ‘physical exposure ofan = 
~~. oil ‘shale deposit within the limits of an asserted. oil shale placer mining 
oe location. is. ‘sufficient. to coustitute an’ adequate discovery of. mineral under - 
- the mining laws, but each case Brenton must be determined upon the facts 
.2 there disclosed. | | | 7 _— oe ot 


_ Worx, Secretary: 


On May 10, 1920, Gon i. ee das epplication 0 018825 _ 
ee enlarged homestead entry covering 8. 14 NW. 4, N. 14. SW. 


. Sec. 1, and §. 144 NE. %, N.% SE. 4 Sec. 2, iT. os. R. 97 W., Glen- 
wood Springs land district. On the same. day he mine application 
: — for additional stock-raising entry. covering lots 8, 4, S. % 

NW. 14 Sec: 2, and lots 1, 2, 8, SE. 4% NE. 44 Sec. 3, in the same 


i township and range. . “Application 018825 was allowed May 17, 1920, 


with mineral reservation, and application 018827 on.January 28, 
1921. Combined final proof was: submitted May 92, 1923. A protest 


against the enlarged entry was filed by the Standard Shales Products 


Company alleging a superior right to the tracts in Sec. 1 by virtue of. 
the ownership and possession of the Triumph No. 22 and Triumph , 
No, 23 placer mining claims initiated. by location. April 5, 1918. A 
like protest was filed against the entry of the remaining lands by 


J. D. Freeman based upon alleged ownership. and possession of the 


 FLD.No.7 and J. D. Nos 1,2, 3; and'5 placer mining: claims initiated 
by location April 1, 1918, ‘and covering the remaining tracts in Sum- — 


| ° mer’s entries. By decisions of: December 20, 1924, these protests — | 


_-were dismissed and the mining claims held to be null upon. the | 
- grounds that on. February. 25, 1920, the: date ofthe. approval of the 
leasing law, no-discovery of a valuable. deposit of: oil shale had. been 


_ made upon any-of these claims as alleged, nor'was there at that date’. 
ne diligent: prosecution of work ‘leading ‘to discovery. These decisions 
were affirmed on motion for rehearing and retrial May 98, 1925. | 


aos the petitions and. ‘authorized: further hearing at.the local land office g 


a me and sprguments of the parties, has been given oe consideration. | 


The contestants therenfter filed a s petition for the exercise > of super- ; | 


: visory authority. © ae 
By decisions of J uly 29, ‘1995, ‘the depattinent tiirocabiy entertditied ye 


_ between the parties, the Government,. represented by inspectors, being - 
allowed to intervene: -The record made at said hearing, with briefs _ 
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The: cdntsstanté advance the’ ere that. thie’ Green: ‘River ‘a a 


formation, at least an area. thereof bounded: by Green River on the Bae 


east, the Colorado River on the south, Brush Creek on the'west,and 
: Piceance Creek or White River Divide: on the north, and within oe taghe 


a which boundaries these claims are located, is one massive homogene- 


: ous. deposit of like mineral, easily identifiable by fossil insects; that _ a | 
it is one stratum, one bed, from its base to its topmost. reaches, a a 


-.-vertical distance of from 2.700 to 2,800. feet; that all sections of a 
_. stratigraphic column of this formation contain either shale, sandy 
- ‘shale, shale sand, or sand that will yield oil upon destructive distalla- mike 
~..tion; that in the. light of latest information and engineering research 
and. opinion the feasible method of mining will involve and dictate 
the mining of: all the shale. from the base of a rich bed, known as 


" mahogany bed, to the exposures of shale. upon, the. land; that the | 
Various: deposits of sandstone upon the land: in question. are. but: thin 


-- partings, which have some oil content; that the-whole body, therefore, 
will be commercially. developed. and: is all valuable, and. discovery of = 
‘any oil shale upon the land, being. a. part of the eniapral. mass that | 
lies below it, ds a sufficient, discovery t to ‘antisty the. requirements of | 
law. | 7 

~ Before seis ath. farther een, ‘af ihe hatin, ee 
is made to certain. regulations of the: Geological Survey. relating to 
the classification of oil-shale land quoted in previous decisions of. ar 
department, to the effect that’where shale beds are too deep to be 


mined by open-cut methods, such. lands must contain shale capable of 


yielding 1,500 barrels of oil, ‘per acre in beds not less than 1 foot. 
_ thick, yielding. 15. gallons. per ton, and within a reasonable depth 
- below the surface. Second, that. where the shale beds are sufficiently — 


near the’ surface to. be. ae by open-cut methods, the lands must 

_ contain shale sufficient. to yield. 750-barrels of oil per acre in beds not. a 

. Jess than 6 inches thick, -and. yield not less than 15 gallons. per:ton... 
rar The i impression appears. to. have become: general that, these regula- 
-. tions were to be used. as: a. yardstick; cwith which the department — 


= . would determine i in all. cases whether. sufficient discovery to warrant a : os . 
the issuance of patent therefor under the: mining laws had been made. ~— 


An endeavor to correct this: impression, was made in a. ‘subsequent _ ee gS 


: communication relative to the rehearing in ‘this case, and later by a est 


: 2 ~ letter signed by the Secretary of the Interior, explaining that such : . a fe 
was not’ the purpose of the: department, and that. each ¢ Case presented. a eee 


2c oe be determined upon. the facts there. disclosed. . . ie 
_ Section 2320 of the United States Revised Statutes provides that— y eg 


Ba No location: of: a. mining claim shall be made until ‘the discovery of 3 a vein ee a 
of or lode within the mits of the claim located. 3 a ne 
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_ Section 2329, aeithi apierancs to eines claims: in whieh, to oil- a 


ciate beds fall, “provides: that h placer claims shall be subject. to Snir ~ 4 - 


and patent— - oo ee ee ee ee 
under: like” circumstances and. conditions or ‘upon. ‘similar proceedings as. sare et 
: provided. for: vein. or: lode. clainis. | Der ee a pias Se 
-- Itisa statutory roquirlient; det tom: hist x no: riscation oft a ie 7 
mining claim: shall be made until the eat of aineral within ie ee 
| limits “of. the’ claim. located. : 7 ee 


| "The general rule of the siaienehslel aS to sti conetibutes neafficient - “ 
a discovery’ within: the limits ofa lode mining | claim was laid down: in: - ae 
_ the case of Castle v ve Womble ene L. D. ae 45¢ ra and has since, sige ee 


followed. 


oe rs it is. my. opinion. that ‘herd’ minerals have’ ‘been: found. ad ‘the : 
| evidence ig “Of such character ‘that: a’ person: ‘of. ordinary prudence: would ‘be 
justified in ‘the: ‘further, expenditure of bis labor and. means, with a reasonable. 
prospect, of. ‘SUCCESS | ‘in: ay Q: - valuable mine, the - requirements of ae 


<< statute have been met.. 


In Kern Ou 1 Company v: | ofelter (oot L. D. 583, , 587 7) the depart 


a ment held: 


| = * bs The. wencaee pearing. ‘upon: the mineral ‘character of - the: a 
| ‘selected should. not be restricted to mineral: discoveries. or developments upon | 
- these. Jands and to their. geological formation; but: may extend to the discovery 


and development. of mineral. on adj acent. lands and to their geological formation. pen 


See, also, in* this: connection. Tefferson-Mo onbana | Copper Mines a | 


: Company (41 L. D. 820). ~ 
_, In the. Oregon Basin Oi oni as Cuan case. (50 (i. D. 244: | 
258) the department denied an application: for placer ‘patent for 


lands’ ‘alleged to contain, valuable deposits of oil and gas, on the - Bs 
ground of: failure to show. sufficient discovery. ‘Slight. “discoveries. eS 


of gas or oil had been made in shallow wells in shale or sand ~ 
~ near the surface, and it was. contended that this warranted a prudent : 
man in. going. further with a reasonable expectation of finding: 


. valuable oil deposits at: depth. . The dsparment concluded. in — eee 


? case: that the showing presented (p. 252)— 


| fails to satisfactorily establish. that in either’ of ‘the wells drilled on the claim: ee 


“there was encountered. any formation carr ying oil or. other mineral in sufficient, 7 


: quantity to impress the land with any. value on account thereof,. while, on the , - 


~- other hand it is ‘conclusively. made to appear that. the formations from which -_ ~~ 
oil. values are expected to. be developed within the. limits of the claim exist: 


| many hundred feet below, and are wholly” unconnected ‘with, the formations a oh 
.. Benetrated, in said wells. vo eae ee Ss, Re es 


From the foregoing it follows dat the" law requires as a 5 cenit oe 


ate ‘Bite toa valid Jocation. that mineral be: discovered within the limits . fe 


. of the claim located; that the mineral. indications shall be such as to ns 


= warrant a pr uident 1 man in. athe fortner expenditure of time and mons 
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a with. a “yeasoniable. prospect, ‘of ‘success. ar order ‘te ‘Wariant ar 


ri he proceeding, he must: have ‘discovered mineral: in ‘such ‘situation and a x | 
| such” formation. that he « can follow the vein or the: deposit. to. depth, ioe 


- with a reasonable assurance that paying minerals ‘will be found. - Sao — 


aa other ‘words, the, ‘discovery ‘of an: isolated: bit of. ynineral, not. con- : i: os 
- ected” with | or lente to - substantial Prospective. values,’ as not, a oa 


: : Sthe surtiica. or in a shallow working. a “body ‘of. ahora: which’ can rs : _ 
pe immediately mined and reduced | at a profit. “Tt ig- “sufficient, AS 


; already stated, ‘if he finds mineral ‘in a mass‘ so. loéated’ that “he fan 


re follow. the vein or the mineral- bearing’ body, with reasonable. doen yok, 


ee and | assurance that he will ultimately: develop’ a paying: mine: 


In this case it appears from the evidence submitted at: the original mt 


hearing and rehearing that actual ‘discoveries of mineral: were made 


‘either on: the ‘surface. or in shallow workings. . The existence of oil 


| shales in northwestern. Colorado is a ‘matter of. common. knowledge, — 
_ and the deposits have been the subject: of bs uur and spady. ior nee 


a number of years. 


oe AT 1923. the Geological $ ue of thie ae eee published. Bub ie an 
‘letin No. 729, relative: tothe. oil shales of: the. Rocky Mountain a 


region. Tt was stated on page OL of this bulletin—. . ce ee 


“By far the most extensive and rich oil. shales. of ‘the United. ‘States. ‘and per- mee 
haps: ot the world belong: to the Green: River formation of. Colorado, Utah, and 
On} page , 36 iti is stated — ie | 


‘The youngest sedimentary rock’ in ie Picante: ‘Basin: delbage: to the: ‘dicen 
River. formation, which. silso carries ‘most of the oil. shales.  * — ‘The Green 


‘River formation is. Sane ‘surface. ‘rock.-over the. entire. interior: part of. the 
Piceance Creek: Basin. sg Interbedded: with the. rich. oil shale are. beds a oe 


of leak, and: almost barren shale and sandstone of. varying thickness. 


On the same page iti is stated— oo 


The presence - or absence of: rich: oil yielding s shales permits: a. ‘division of the: a ae 


‘ Green. River formation.into three members - “* The. upper member ig 


diss. composed largely. of soft’ shales. with. some. se ‘and includes. but . few. 


eo ‘beds, of rich oil yielding shales. The middle member almost. everywhere along os Ota te 


ot nS: outcrop includes beds of rich oil shales which in some ‘places have a-great : coe 
aa. aggregate: thickness, and which are everywhere eereny, resistant and stand . re oe 
| pe in’ relief. ; oa Re ciees ee, EN é 


ee There have Been filed ‘ail the. dopactiiient: photogiptis and weeks : : 
| ‘exhibits, descriptive of this’ ‘Green River formation, and which: sup os 


E a Port the: allegations of contestants : as. to. its, presence in the imme-. - eee 


tpae 


The: oil- shale deposits: of. the “Uhited’ States have, as. ee : 


‘ “Salad been’ well known fora number of “years, and: have been’ the - : 
es of much , Saplerations study, and. Jone eel. “They ave! pee 
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ae “Beer recognized by the department and by: Congress as a very valine a 


able natural mineral resource. They have been the subject. of treat. “= 
~ ment in a large number. of experimental ‘reduction | plants, one of 


| the which . was provided for by Congress and is now in. operation. 


. . While at the present time there has been. no .considerable produe- 
ian of oil from shales,. due to the fact. that. abundant quantities of 


oil have been produced more. cheaply from. wells, there i 1s no possible es 
doubt: of its. value and. of the fact. that it constitutes an enormously pase 


valuable resource for future use. by the American. people, . i 
It is not. necessary, in order to constitute a valid. discovery under 4 


a “the: general mining laws sufficient to support an. application for ze 


i : patent, thatthe mineral in ‘its present situation can. be immediately oe 


* = disposed. of at: a. profit. As stated by the. de paeanents in. the case of 


: Nanver Vv. . Lastman (34 .L.. .D,. 128, 125) ‘ae 


oo oe “Tt! does. not follow. that because. there’ is no Glear. neon: arising - 
- from the sale of an article that. has been manufactured or produced that-it 
therefore has no commercial value. Take for example » the. farmer. In the 
course of husbandry it frequently. ‘happens ‘that. different crops” ‘raised by ‘the 
3 faitmer. -when put in market. do not sell for enough to pay the’ costs of’ their 
: production and. transportation, put: can it be ‘truly. said that said. crops have 
- no commercial . value simply. “because. after ‘the same have been sold. and all 
> expenses incident to their production and ‘shipment deducted, there. is no clear 
gain to the farmer, and therefore, as a corollary, that the lands are not valu- 
able for: agricultural purposes?’ And the same may” ‘be said as to the entry 
under this. act of Jand valuable a ‘ chiefiy: for stone.” - Could not the land be 
yaluable. chiefly for ‘stone even though, because of* ity remoteness from: market — 
“or other causes, the stone could not then be. sold for a. remunerative, ‘price? 


The evidence. in this case shows. that in this particular area of 
Eolorado the. lands contain the Green River formation, and that this © 
formation carries. oil shales in large. and: valuable quantities; that. 
while the beds vary in the richness of their content, the formation 
is one upon which the miner may rely. as carrying. ofl’ shale which, 
, while yielding at places comparatively small: quantities of oil, in— 
other places yields larger’ and richer - quantities of. this Naluabls 


ina mineral. 


In other: words; having maié his qitial deeoray at’ or near: the = 
| ‘gurface, he may with assurance: follow the | formation pone the 


lean to the richer beds: , 
There can be no aueeuba whatever | as ie the greater value. at the 


> land. for their oil-shale. deposits than for other purposes. Their . oo 
- agricultural value is negligible; their value for grazing, purposes is 

~~ nominal, and the real. and principal value i is. the mineral. deposit. . 
After careful consideration of the. entire record the department a 


- ea reached the: conclusion that the locations are valid and, if other- 
wise. regular, are entitled to pass to patent under the general mining 


gi laws. Prior, departmental. decisions. in. this | case are accordingly a. 
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u mocallad: and vacated, the decision of the: CAnmiesionee of the Gen- ~~ : 
eral. Land::Office. affirmedy. and. the .homestead.. entries: 018825. and es 


= 018827. of George L. Summers held. for: cancellation, because: made 
< ea lands covered, A by prior : valid mineral locations: Be 
ne Wanaka a a oe | “Motion sustained, | 


Se 7 oe a Fae 


"ROBERT LEE LOFTIN 


Instructions, September, 29, 1927, Mi - ie Pe a eae 


Boarp OF “Mgurnasin Apsuprcastox—I vnispiomon—Hommsrnan, Sovmy— Finan : 
~ Proox—Novicg. 4 » ' ' 
: Where the law has been otherwise s eommnliod. with; failars to ‘submit ‘final: 1 proof oe 


| “within ten days following the advertised date for the taking of: proof, as ty 
; authorized by the act. of March: 2, 1889, will’ ‘not prevent, in‘the absence. of | 


“an. adverse | claim, ‘submission: of | a. meritorious . case to’ the. poerd of 
_ Rguitable Adj udication, and republication will not be required... -% 


: Tuoae First Assistant Séoretary: 


jae Rou [Commissioner of the General: Land Office] have: jaférmelly = a 
cans ‘earteated to be’ advised whether ‘the final proof on the homestead 


ae entry serialized as Las Cruces 022062. can be @ accepted and submitted a ae 


_ to.the Board of Equitable Adjudication. - 


~The entry was made on January .13, “1921, | by. Robert, Lee Loftin ey 


for SE. 4 See. 10, 1.3 S., B20 W., NM. Me ‘On August 27, 1925, 


the widow of entryman filed notice of intention to submit final. proof Ate wae a 


a before a United States Commissioner at Reserve, New Mexico, on = 
October 14, 1925. Proof of publication, was filed, and the notice was he gk 


: duly posted in the local office. The final proof was. not submitted 


= ‘until October 28, 1925, “and final certificate. was’ ‘withheld. at’ the a | 
oe request of the division ‘inspector, who, on August 80,1927, approved — : 
a field report to the: effect that the law had been fully complied. with = 


and recommending that the final proof be accepted. 


The only: objection. to the. acceptance of the final proof i is ‘the fact ~ : 
that it. was not submitted ¢ on. October 1 14, 1925, ‘nor. within ten- days a 
ok thereafter. 7 . 


In. an “affidavit, aaridboréted by a. * pgeicianty ‘certificate, the. | 
widow of entryman states that the delay in the submission of the — 


final proof was due to the fact that she was confined to her bed by 

ar illness, and that it was s impossible for her to make the ap to oe ba 
at that time. SS 3 

Rule 2 of “ ‘Rules 25 he oe in | passing on final. proof papers ea 

sea rer in preemption and commuted. homestead cases,” ’ approved eee ae 
- LBB 1887 (5 L. D. 426), provided: aS 


"Where final proof. or any part thereof. is. “taken an ihe: Ee te adverivea: ‘Te- —- 


a ounce new advertisement and new pronte: in woke or. in \ part, as above provided, fly © 
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a ‘unless ‘on. day: ‘gdvertised: “due ee had’ been given of: ‘postpotiémeti: to. as, —_ - 


os day certain by the: officer taking: the’ a and: the. pir be taken ‘in: ene a | 


oe ance. with: said postponement: | 
After section 7 of the act‘of Marchi 2, 1889 9 (25 8 Stat. en aa - 2 * 

ized ‘the: submission of final proofs within ten days. following the 

day advertised, new rules were- — on: sic 17, 1889. ce L. D. eS 


- 123), Rule 2 providing that— -. 


Where final proot or ‘any part thereof has nee or taken’ on. the das advertised, 


a? or within: ten days thereafter under ‘the: exception | and as. required by Rule 


: 1, you will direct. new adyertisement to be. made ; and if no pr ‘otest. or objection 
‘is ‘then: filed, the proof” ‘therétofore submitted, ATs in compliance with the law a 
a other respects, may be accepted. | : es ; 
The Rule 2. adopted. on. J uly 1%, 1889, was ‘continued in, fore in 3 
: the rules adopted. May 9, 1906 (34 L. D. 601). ‘ys 7 
_—- The ‘jurisdiction. of | the. Board of. Roctais “Adjudication. was | 

defined on ‘October: ‘17, 1922 ae Th ee Se as” Poe the. | 

— following: a aes 

JAN. classes. of entries. in connection with which the law. ‘has. ieee i 


tially complied With: and legal. notice given, but the. necessary. citizenship status: 
not. acquired; sufficient proof. not. ‘submitted, or full compliance with law: not. 


effected within the period authorized by law, or where: the final proof testimony, eS 


“or affidavits of the entryman or’ claimant were | executed ‘before .an’ officer’ 
duly’ authorized ° to. administer. oaths “but: outside: the county -or. land district 
in which the. land is situated, cand special: cases” deemed: proper by the. Com- 
“missioner of the General. Tiand. Office for. submission to.the Board, where the | 


error or informality is satisfactorily explained as being the result of. ignorance, ae 


mistake, or some. obstacle over which. the party had no: -eontrol, or any other 7 
sufficient reason not indicating ‘bad faith, there’ being no. lawful adverse claim. | 


It is the opinion of the department that the. act of March 2, 1889, 


| supra, does not. forbid the submission. to. ‘the. Board. of ‘Equitable 
Adjudication. of meritorious. cases such as: ‘the one under considera-. 


tion. That the law. has been fully. complied with has been clearly. | 


established, and to require the widow of the entryman to go to the | 

| expense, of. publishing a new. notice would serve no good purpose. — 

You will therefore’ direct the issuance of final certificate, and + 

: upon | its. receipt, the. entry should be submitted to: the. board as a 
“special ¢ case.” : ane ee | | 


“EZRA. LYTLE. : | 
| Decided. September 39, 1987 wage eras ve so 


: : ‘Hommsrwap ‘Erey—Navionat ‘Forusts—Surver—Sutncrion. | a _ 
National forest. lands. listed and opened to- entry, in units are » enterable ‘only ~ 


4 cheering, to the. established units. except as. such | units may. be thereafter, es : a 


modified by. ‘administrative authority. 
DEPARTMENTAL Ducisiow Crtey AND DISTINGUISHED. | 
Case of Jon W. Hickcoa (42 L. D. 573), cited and distinguished. 
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a Horak, First eee ‘Seoretery:. ee ee 

- Ezra ‘Lytle appealed’ from the: action. Of the. Gee Tana 1 Office es 

Lae) requiring him to amend his forest homestead. entry. (Salt. Lake City! 2. as 
042198) to embrace all of SE. uy Sec. 10, us 388 S., RB. 16 W., 8. L: M, OS 25.3 


ae Utah, in. harmony with list, 42294 by which. ‘the said et was ae oe 


Se stored to entry, m- its entirety as one unit under the forest homestead a 
| act of J une 11, 1906 (84 Stat. 283). The said entry as made includes ae 


only the NW. % SE. % and S, 44 SE. ¥%, said Sec. 10. 


“Owing. to. the. limited areas or irregular shape of nde Gecioube se a 
| op cultivation. in. some ‘portions of the. national. forests, it has been 
found desirable in many ‘instances to segregate the ‘agricultural 
lands. in. units suitable for: homes and to. permit. entry. thereof only 

* In, conformity. with ‘such units. ‘That. method was” ‘found advisable” om 

“by the Forest: Service: for: administrative reasons and was ‘recognized — Aon ae ee 


by. this department. _ It: was first applied only in respect to tracts 


described by metes and bounds from: surveys made ‘by employees. ‘of pra 


the Forest. Service. In letter. of veHruney, 20; 1914, to the ‘Secretary pe 
of Agmenlipre this department stated : Se. a es 
a - hereafter. persons. desiring to. enter ‘portions of metes and: bounds 
tracts. restored under the: act of 1906. must first apply, to the District Forester: 
for a survey. of the portion, desired. It is realized that to. do otherwise an 
entryman’ may so shape ‘his. claim: as: to take the valuable portion of two tracts, 
thereby, rendering undesirable for entry the remainder thereof. Se: 
It was further stated. in said letter that such cases would ot be . 
A governed by 3 the prior. decision of this department i in the case of John 
W. Hickcow (42 L. D. 573), which involved a survey made under the. _ 
former law and regulations, prior to the passage of the « act of March | | 
4, 1913 (37 Stat. 828, 842). is eae 


The subj ect of listing lands for ae by anita was again Cerne ~ : 


‘ by this department in its letter of February 7, 1917, to the Sey : 
of Agriculture which, in part, reads | as follows: | | 


“While it has not heretofore been the practice to establish units. at entry in the ; 


os listing and restoration of lands under the said act of 1906 except those tracts 
ie which are described by metes and bounds itis believed that. ‘the expression “in = 


tracts ee: - referred. to. above : is: sufficient. authority to. restore: ‘lands. under. the 
said act i in: ‘units: where. such. method As: desired and requested by. your depart- 
4 ment. . oe | 
o, SeaRE is ie present piastice: of the “General Land Office, based ‘upon ‘authority 
a contained in departmental. letter. of ‘February 206, 1914, addressed to your 


. department to refuse to allow homestead entries. for a: portion. only. of a. tract — : 
> -xestored: by metes and. bounds unless: the sanction, therefor and BUEVEY, by the : 
- a Forest. Service be first. procured. 7 3 7 


a It is’ understood - through informal donterarice: ‘that the ‘practice of ‘Listitig 7 
‘ isnds to. be restored and entered in’ their entirety: as: ‘units - will: be limited: to — 


a ee areas which can Tot ‘be: ‘divided. without ® pr ejudicing the interests and hs 
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| he rights oe the Gaveeunient and of other intending wens and entrymen : | 
~~ and that such action is based upon administrative’ reasons” as 3 well as ‘upon the Pa 


z 7 wording of said: act of 1906, quoted above. | ie 

ie ss “It will ‘be. observed. from the above that. thes action sakeh in’ 1 the aac 

ae ‘instant case was in harmony with the established practice as applied es 
_ to lands having the status of the area here involved at the time of 


; the decision complained of. However, the ‘entryman in. his. appeal oa 
alleged that the NE. 14 SE. 4 of the. section is rough, rocky, ridge 


land entirely unfit ‘for any agricultural | use other than grazing, and i 


7 > that he had applied to the Forest. Service for reclassification with a 
~ view to @ pdding to his entry | certain adjacent tracts in \ sections nu ae 


Tp. view of. the’ application for redlassifi¢ation ‘of the lends fies a 


. department: called. upon the Department of Agriculture for report. id 


= as to any contemplated action on the application of Mr. ‘Lytle, and | 
under date of September 19, 1997, that department advised that the - 


said: list had been amended and’ that in lieu of the former descrip- a 
oy. tion. the following-described tracts should be. substituted, viz, W.% 


W.Y%NE.Y SE. %, W.% SE. 4, SE. 14 SE. 14 Sec. 10, ‘and. Sw. - 
HV Sw. Uy Sw. Vy Sec. 11 of said township, aggregating 140 acres, » 
‘more or less. It was further’ stated ‘that ‘said department had no. 


| objection. to allowance of the eutryman Ss. application. to amend his . 
entry to include also the N. Ye NW My NW. Ys. Sec. 14, ‘which has Oe 


| been | heretofore restored. to entry... 
In view of the reclassification. of tha. lands, ne decision Sppealed ie 
| from i is vacated and the record is. returned. for. further atta | 


. action i in harmony. with present conditions. Sy 
7 » 8 | Vacated and remanded | 





NATIONAL CEMETERIES WITHIN INDIAN RESERVATIONS | 


- Opinion, September 30. 1927 


. Ne ATION AL. <Giverane TNoraN” Tanps—Atronuest Parana —WrtspnAWat— . 2 


| SECRETARY or War—J URISDICTION.. ee | 
Under authority ot section 4870, Revised Statutes, “the: Seay: ot. War ee : 


the. ‘power. to. ‘appropriate Jands, allotted Or. unallotted, within -an. ‘Indian ae 
_teservation for national .cemetery purposes, and any, patent subsequently. e 


: : ‘issued for’ lands’ thus, appropriated | is void. a? 


7 Parranson, Solicitor + Rt ae aC OE ee 
You [Secreta of the ¢ Tntatior} hive’ requested my ‘opinion: as sto” 7 
the title to certain lands in the Crow. Indian Reservation i in Montana. 

_ under: ‘circumstances, arising as follows... ee | 


The reservation for these Indians: was. ‘a esinblished., originally, by oe 


. treaty with the Crow ‘Tribe dated uae % 1868. i Stat. es 


os PEeBRT es . © “DECISIONS. RELATING TO.THE PUBLIC. LANDS Se oe 7 


one 


: Gases Last Stand’ 2 (3 une, 187 6): and. the roualiant massacre are : 


matters of history needing no. reiteration here. By Executive order. = 


dated. December 7, 1886, Based. on a recommendation of: the Secretary 
of War, concutred’y in by this department, the President withdrew, the | 
- following described lands. within the. Crow ‘Reservation as a 
ou “ National. Cemetery - of Custer’ S Battlefield, ‘ "hereinafter referred to | 
a ag the Cemetery Reserve: . 


- Commencing ata ‘point 1 200 feet north, eo went: of. Custer’ < fnoninients and ae. 
“running thence north 35° east 1,200 feet ;. thence, south 85° east 1 mile; thence 
‘south 55° west to the right bank of the Little Big Horn ‘River; thence along = 
said right’ bank to the prolongation of ‘the. “western: boundary ; thence al pa 


said prolongation to the: place of beginning. “Area, L square mile. 


~ Doubtless such action was had under section n 4870, Revised ae ee 


which reads: 


SEC. 4870. THe. Aecreiney of. War shall. ‘purchase: ‘from. the owners: ; thereat: 


at such: price as may be mutually agreed upon between the Secretary and such io oe 
owners, | such’ real estate: as’ in. his judgment is: ‘suitable and. necessary for the = 
purpose’ of carrying ‘into effect the provisions. for. national cemeteries, and-obtain . 
from such owners the: title. in fee simple for the same. ~ And in case: the Secre- ee 


tary: of. ‘War: is not able to. agree’ with any: owner: ‘upon: the. price to be. paid 
for: any, real estate. needed. for such purpose, orto obtain from such owner 
title in fee ‘simple for the same, the Secretary is: hereby authorized. to enter 
_ upon and appropriate. any real’ estate which,’ in his judgment, : is ‘Suitable and 
~hecessary: for such ‘purposes. . a9 4 os Be es 7 


“Thereafter allotments _ in n severalty 1 were Swmade to: the Indians of 
the Crow. Tribe and among ‘such allotments we find i in part: | 
No. 428, White Goose, SE, re ‘See. 18, 7p, 3 S., R. 85 B., 40 acres, 


No. 874, Plenty Wing, W Pes NE. yy Sec. 19, T. 8 Ss, R. 85. B., 80 acres. 
No. S75, Plain Shield, SB, wy NE. yy. Sec. 19, T.3 8. R. 385 EB, 40 acres. 


In this vicinity the. Little Big Horn River is a. very ‘small but 


tortuous stream, traversing in a general southeasterly-northwesterly 2% 
direction the E. 44 of Sec. 19 and the S. 14 of Sec. 18, T. 3 Sof BR. 
35 E., and from thence on to the Big Horn River. “For the allotment _ 3 
first. above mentioned our usual 25- -year ‘ “ trust patent * issued under 


- date of May 93, 1905, and for the latter two allotments similar patents _ 
were. issued November 9, 1907. White Goose, allottee No. 4238, hay- 
ing. died, subsequently. Hie. lands embraced. in this. allotment. were < 


sold and, patent, in. fee simple therefor issued to the purchaser, S. Gee oe 
- Reynolds, under date of August’ 26, 1912. ‘ These allotments were 
made and. ‘said. patents. therefor. (both trust: and. fee) were issued — 
based on, a survey of. these lands made in’ 1883, the official plat. Of: 


such survey having been. approved January 6, 1884. . This being some | 


two years prior. to: creation of the Cemetary Reserve, ‘such. plat. ee 


‘survey, of COUTSe, ‘does: not. show the reserve, ‘hor, presumably due - 


to its small size, the Little le Big Horn River does not sappeer ‘thereon ae 


| as meandered. 
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‘The ace ot June 4, 1920. (41 Stat. mot), Suithotized. additional ‘alloé:. = 


sige = ments anda pro rata division, with ‘certain exceptions not here ma- x 3 
terial, of the remaining tribal lands in the Crow Indian Reservation. ae 


among the members. of that tribe whose names ‘appear on a: final roll 


cm prepared | in vaccordance. with’ the terms of that act (48. Lis D- 479). bl oc 
Certain available lands in the subdivisions: above referred to. abutting 
-. the Cemetery Reserve and adjacent to the Little Big Horn River — 
i were included in such. subsequent. allotments, | “Accordingly a supple- to 
| mental plat’ of these subdivisions’ ‘was: prepared and ‘approved here on 


a July: (@ 1926. “On such supplemental plat: ‘both the Cemetery Reserve | | 


ant and the Little Big Horn. River were. meandered. and the abutting — 
oo: tracts of land given appropriate lot numbers. Presumably this was 


4 done for the purpose of avoiding any conflict. betiveen the ‘lands : 
allotted’ to. the Indians under the act of June 4, 1920, and those 


| embraced i in the ‘Cemetery. Reserve, it being here observed ‘that the : ; 


right. bank of. the Little Big Horn River forms the southwest bound-. 
ary of such reserve. In.so ae as these new or. additional. allotments : 

to the Indians are concerned. there is no: conflict, but it now develops. 
that the three earlier allotments above: described: overlap” or conflict 
with the Cemetery’ Reserve. to the extent: of 34.39 acres, being 6:58 
acres in, the allotment to White Goose, 20.58 acres 1n the allotment 


to Plenty Wing, and 7.23 acres in the allotment to:-Plain Shield. As = 


to the area so in conflict. the question now. here i is whether the allot- 
ments to these: Indians are superior. to the. Cemetery. Reserve ot 
whether the Cemetery withdrawal having. first. been made the allottees | 
are NOW without. title to the areas so in ‘conflict. : —. % 
_ The withdrawal. for cemetery purposes, ander “appropriate statu- 
tory authority, being prior to the allotment of these lands in sev- 
-eralty to the Indians, such withdrawal, of course, takes precedence | | 
over the allotments. "That j is to say, as to the areas here in conflict 
the Indian allottees received. no title and hence, to that, extent, the F 
3 patents heretofore issued for thése lands _ are. void. Necessarily ‘this | 


2 - must be so, on the: theory that. whenever a tract of land has once | aus 
ee lawfully heen appropriated it is not thereafter subject: to ‘disposi- aus 
ae tion by . administrative officers of the Government. Wilcow. Vi Sack- 


ae stated. oe 
ay connection: ‘with this Stiuation ie may yt be iggested that ites 


“ —. son (18 Pet. 498) ; United States v. Morrison (240. U. Ss. 193, 212). _ am 
In fact, even pon the allotments referred. to” had preceded: the with- _ 


_ drawal for cemetery purposes, yet, ‘under the section of the Revised mgs 
eae 2 Statutes reproduced above. it would have been well within the power 
2 of the retary. © of War to ope such lands: for the. par _ 3 


- the subsequent a action of this department i in . allotting and: palneng 7 


Goer) ea 
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7 a, eaall ao of chess Sond lands to means of the. Grow Tribe. eee 
was due wholly to. inadvertence, as certainly this department would ~~ a 


not knowingly have thus: invaded’ the Cemetery Reserve. Further, _ 


it appears from the. records now at hand that the lands in the Ceme- a 
e tery Reserve east of the Little Big Horn River rise rather abruptly, - _ 


a : or Gn bluff, formation,” 2 and. that only. the. high land. has been used “ ; ae 
cen Or: cared’ for asa cemetery. In reporting: on this matter under, date =. 


f 7 “of April: ‘G 1927, the: superintendent. of the Crow Indian. a Reserv ation an HORE 
— advised the Commissioner of Indian Affairs 3 in part: Poa 


“There is very little at issue and I do not. think pie is a. subject that would 


— “Weause any particular - controversy. There are. some ‘little: flats. on that. side 


| of the river where there is timber. and’ ‘the. auenons of cutting some. E DOnEs: or 


7 a. ‘poles on that side for. use on. the land has come Sed 


“ie. ee ae -* OF See aa OF ee Be - ek Fane : Boies - ee hee eee 


_ _ Allowing these little corners: as. a. ‘part oe. the allotments would not- affect once 

ae the reserve in any ‘material ‘way, as they. are little bends in the river. arid cor-— 

7. Ters: down off the bluif. and entirely. away. from the National Cemetery and 
-, the main part of the’ Battle: fleld. ! | | 


On presenting this. feature of the: situation to ‘the ‘Sebvetary, of a 


War ‘possibly. that official would j join in an appropriate recommenda- _ 
tion to the President. to So ‘modify. the original boundaries of the . 
Cemetery” Reserve. as to remove the conflict with the lands allotted 
and patented to these Indians, forty acres of which, as previously 
| observed, have- since passed | by fee enol patent i into the hands of 

white: owners. aoe t 
on Tt: appears from the record. now at. hand that the Thdiane of tin 
Crow Tribe have never been compensated for the lands within their 
| reservation so appropriated | for cemetery purposes, although In a 
letter from the Indian Bureau under date of April 20, 1912, addressed 


: to the chief clerk of the General Land Office, it was stated that legis- | 


lation - (was then pending looking to the appraisement. of the lands 
: within. the Custer’ Battlefield and payment to.the Indians therefor. 


ao . Undoubtedly, section 4870, et. seg., of the Revised’ Statutes, contem-' fe 


a . plate: that: the owners. of lands appropriated for. cemetery purposes: aa 
will be’ compensated. for any lands: so taken, hence it is suggested that fo Puede 


a - this feature of the matter be given further r appropriate, attention. 
Bir Ls beast . Ase 7 i ge 


“Assistant & Setar. 
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| ‘ROY E. SCRIVNER | CO 


| Decided September 30, 1927 


Homusreap Ewrey—Frvat Pnoor—Resipmnce—Munrrary " Seaview—Sraroms, 


wer ‘Section 2305, Revised Statutes, as extended by the act of February 25, 1919, a 
= grants credit, in lieu of residence, to a homestead. entryman upon his: sub- 


| mission of final. proof, where he had been. discharged. from military. service. - 


on account of wounds received or disability. incurred in line of. duty, to the 
.. -extent of the term. of his enlistment, ‘without, reference co the. length. of ne 
time he may have served. | 7 - or i O 
DuraRTMENTAL INsTRucriIons. ‘Morrie. : 7 , 
| Paragraph ¢ 6. of instructions of ‘May 26, 1922, Circular No. 302 491 L. D. 118), os 
_ modified. 2 7 7 eae 8 : fs : 
: Finney, First Assistant aoue 


This is an appeal by Roy E. Scrivner from a decision of the ‘Goiu: ea 
7 missioner of the General Land Office. dated: April 30, 1997, rejecting = 


_ the final proof on his homestead entry embracing: lots 1 and 2 za 80.20 - ot 


acres), Sec. 17, T.168., R. 30 E.,.T. M., Florida. | 
The entry was allowell May 10, 1926. Final proof y was « submitted _ 
February. 24, 1927, showing that entryman resided on the land from - 
June, 1926, to dats of final proof. He served ‘in the United States 
Army from February 93, 1918, until March 29, 1918, when. he was 
discharged. by reason of physical disability. He is DOW drawing 
compensation under a classification by the Veterans’ Bureau see - aa 
manent total disability.” _ 

_ The register of the local office rejected the aan oe on fe ground | 
that entryman could not be granted any credit for his military service, 
he having served less than 90 days. The decision. appealed from 
affirmed the action of the register. : 

The concurring decisions pers were based on ee 6 GE the» 
mstructions (Circular: No. 0. 302) or aay 26; 1922 oes L D. ANB), 
which reads as follows: | a ‘ ott 

A per son who served for: lee than 90 save in ‘the any or. NATE of the United 
| States during said. wars ig not entitled to have credit for. miiitary , service on 


the required period of residence upon his homestead, although he > may have been 
| discharged for. disability incurred in line of duty. . ae & 


Jaf.” The foregoing followed. the rule announced i in tie unreported ae Ja 
es. partmental decision of. ae 21, 1909, in ‘the | case of ay: u. - 


Croft, where it was held : 


AS it ‘appears: from the record ‘that: claimant eae esd than 90 days. during are te 


the Philippine insurrection, he is not entitled to have credit for military service — 
upon the required period of residence upon his homestead, under the provisions 


ae of sections 2304. and 2305, Revised Statutes, which is the only question presented = — | oe 
upon this appeal. The reason for his discharge from the service, which is ~ 


stated in. ane report of the Navy Department as physical ate is. not a 
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— portant; as. he had not been in . the service for nthe ee time. ‘See cases of - 
a eee @. ‘Hazelet (32 L. D. 500) and Herman Logan (38 L. D. 148). 


The « case ‘of George C. Hazelet, supra, involved an ‘eppligedon a | 


. male: a, soldiers’ additional entry under sections 2304. ‘and 2306, Re- 


vised Statutes, and ‘it: ‘was there held that to entitle a ‘soldier to the 


rs benefit of those sections it is necessary that he should have. served in | SS 


7 ie the Army: of the United States, for at, leas st 90 days. from. the date On et aie 
eo his muster into the ; service. | a 
In the case of Herman Logan, supra, “the cOldae ad one chews aa oe 


. = ines and the department held that he was entitled to. credit under 3 Pil 


i section 2805, Revised Statutes, for the full. period. of: his- service, 


ee : although the’ Philippine insurrection closed: saa than five monn : | 


| ie adter the: date of his enlistment. . ou 
_... Neither of the ¢ cases cited 1 in the: > Croft. case supports the sconcusion ao; 
es reached therein. rm ge 

Section 2304, Rok Situs: ‘allows certain ryilboey. to ex. 


; service men whe: served 90 days during the wars mentioned ‘therein, 
and who-were honorably discharged. _ 


The act of February 25, 1919. (40- Stat. 1161) ; proves that. thé | oe 


provisions of sections 2304 and 2305, Revised Statutes, shall be appli-. 
cable in all cases of military and navel service rendered in connection 
with the. Mexican border operations | or duriig Be war men Germany. 


~* and its allies. 


- Section 2305, Revised Statutes, idee 


_“ The. time’. which the’ homestead settler. has. served in ‘the. Army, [Navs, “or! 
Marine Corbs. shall be deducted from the time. heretofore required to perfect . 
title, or if: discharged. on. account. of wounds ‘received: or. disability. ‘incurred in 
the’ line: of. duty, then the term. of’ enlistment shall: be deducted from: the time 
j heretofore. required to: perfect title, without reference to the length of: ‘time 


he may have served ; but. Bote patent, shall issue to any homestead. settler who. has 


: not resided. ‘upon, ‘impr oved, and. cultivated his homestead for a period of at 7 
os least, one year after he ‘shall. have ‘commenced his improvements. ee eS 


: Upon reconsideration et the provisions of said section 9305 the ao : i | - - 
es partment, is unwilling to adhere to the interpretation, thereof asset 


. forth in the Craft case. Such interpretation ignores not. only: the- 


clause,“ without reference to the length of time he may have served. a Ae s&s | 


_ 7 but: ihe fact that the. section is remedial and. entitled toa liberal inter- ‘ 7 sf 


"pretation. Tt will. therefore be assumed that ‘Congress intended. by 


| the first. sentence of section 2305 above. quoted. as. extended by the act. ee oe 
of February 25, 1919, SUPTE,, that the time. which the. homestead — 


| : | | a entryman: has served in the. Army, Navy, or Marine. Corps: during = 
. the war between the States, the war with Spain, the. ‘Philippine 3 if 8 


_surrection, the Mexican border trouble, or the. war. with Germany ay a 
and her allies, shall be deducted from the time required to perfect © 


3 . yines po he served at least 90. days and was oe ae 7 : . = 
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: charged, but if discharged on aceon of Sounds received: or + disabil: : 


ity incurred 4 in line of duty. the term: of enlistment shall be. deducted — - | 
from the time, without, reference to ene length « of time he may have : ae 


served. 


Pa. - 2a views herein expressed. | ee 
The. decision. appealed from is ‘reversed, a final’ oareitate and a 3 


< patent will j issue in the absence of obj ection | not. herein considered. 


The eerie done of May 26, 1922, will be revised | to conform to othe an 


| Reversed. ae : | 





PAYMENT FOR. COAL. ‘MINED. PENDING APPLICATIONS. FOR 
‘LEASE OR PERMIT—CIROULAR NO. ‘858, SUPPLEMENTED 


- Insrevorrons 
| [Oireular No. 1185] eC | 


| Darannnmnr OF. THE “‘[nrasion,:+ | 
: _.Generai Lanp- Onn. : 
oe ae Se ee Washington, dD. 0. ‘Ootober i 1987: 
; Divisio Txspnotors AND Setar ae | | Ra a 
oe -UnNitep Cans Lanp. Gates | : 
‘Seetion 3 of Ciréular. No. 953: Instructions as to cal mined idee o 
pending applications for lease « or a ‘i —— say. 19, 1924," 
| pene as follows: pa me co ee ro. 
8. Where the applicant. has ro équities gained prior to the passage. of the 
easing act, but is awarded a lease as. the successful bidder at the auction,. coal 
mined by him from the. date of filing of his application to. the date of. awarding 
of the. lease: at the auction must. be settled for as. a ‘frospass, ‘but at the rate: of 
caked fixed in the lease, a he: or Asereese © ae 


~ The division coer ig s expected to procure satlomont fie: any 
~ eoal mined in trespass prior to the award of the lease. ‘Payments | 
for coal mined subsequent, to the award should be collected Py ee | 


_ : ; Tegister and applied as royalty. 


The register will, upon award of the lease at ihe eacton: at once a A 


| : * notify. the. proper ‘division inspector and also the distriét. mining - 
-: supervisor’ of the Geological Survey, of such award, in order that the 


| division inspector may take prompt action looking ‘toward collecting a 


settlement for, and closing out, any trespass which may have been. = % 
ae committed prior to the eae aad the district mining supervisor may i 


| take steps with a view to ascertaining the condition of the mine, if. 
mining operations are being conducted, and. submitting’ production 7 
reports of any coal mined subsequent: to the award. | x < 


- 1 See instructions of May 23, 1924 (50 L. D. 501) a, ee ae rai 
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Be at ap upon. er of a Tense. for délivery the register has information | Tae 3 
- that coal has been mined subsequent to the date of award and pay- _ 


ment. has not been: made therefor he will: take immediate =HeDe tor 
- collect the amount due. | | | 


be The register is further  aiveoted to see 5 thee all conc? e ‘permittees.’ - tS 
oy ‘or lessees of the concellation of a A permit or Tease. contain the eons 
a ‘Statement: | ees, tae eee _ 


~ Mining of coal. ‘from: the: Jand “involved subsequent to receipt. of this wouee! ae 


| ic cancellation: igs. unauthorized and in violation of Jaw. “Such mining opera- 
l _ tions will render you Hable ‘to: the penalties provided for. willful Tesoees 
2 “upon Government lands, a ee oe 


- The. division inepectox will upon. receipt of notice of “sansallatioan ree 


: ok a lease or. permit. take. such steps as may. be necessary. to ascertain oo 


‘whether mining operations thereunder ceased: upon. receipt, by per-_ i 
“mittee or lessee of the notice of cancellation. ‘If not, he will collect a 
payment. for all coal so mined on the basis of a willful: trespass and 


take such further action as may ‘be tage to ‘prevent continua- x 
fon of the ieee operations. Pim. 
ee : ee 7 Wraase Sirs 

 Commassioner. 

SL cpnseas <8 | - 

&. C. Finney, | 7 el 
First Assistant Seoretary. — 





aes MOUNTAIN ‘WATER. AND POWER ‘COMPANY 

| Decided October 8h, 1987 - 
Om. AND Gas ‘Lanps—Lsase Warm: Ricet—Counrs—Lanp Daranrent— es 
. JURISDICTION. eae | ee a ree gis a 
~The right: of a lessee urider- an: oil and; gas ‘Teage- to: ‘engage - in fhe: business | 


of transporting: and’ pening water is: a a question for. ‘the ee, aoe for: r the. oP are 


‘department, to decide: 


| “on AND. Gas. Lanps—Luast—Warer RoE. ‘ i — ah | | a 
In the absence of proof that. anyone is deprived. “Gf! ‘a. water: supply. ihe . 2 


department will not. interfere with an oil. and . gas: ‘lessee. who uses water 


from a. well on. ‘public land. within the leasehold: elsewhere than. on such 
~Jeased_ -premises.. 2 hon i: he ad . 


ac, First Askistdint Seoretary’: 


-The Inter-Mountain. Water. and. ‘Power on tee as ees 


| on a decision of April 5,.1927, dismissing its. protest against use by... 


a the. Midwest Refining Company of water from a well-drilled on land — eae 


4, embraced in oil and gas lease Cheyenne 036907 Oe upon other leased - ; 
ae ae operated by. the latter ee | 


an a : DECISIONS, RELATING TO THE PUBLIC LANDS Gee vol _ 


= The facts in. the case may,’ in the words of counsel for the appellant, 
ey be stated as follows : | Rh Cae GM cee ee 


Appellant is a Wyoming: corporation and the owner 6f. a. wales well: on. a pete 


A 


.. enied land in Sec. 16, T. 41.N., R. 81° W.,:6th P. -M., Wyoming, known asthe 
Tisdale Well, which is about 16 miles northwest. of the Salt Creek: Oil Field. ae 
- it is a public. service company: authorized to. deliver water. as a. common carrier A: ; 
by pipe line from said well’ to the ‘said Salt Creek. Field, the Teapot Dome Oil: aa 


Field, and to the towns. and communities: nearby said fields haying a population. ; 


7 2 of, approxima. ely: 10, 000: ‘people, said line having, been constructed at a cost. of. | a 


approximately $850, 000 by vir tue. of certain oral: and written. contracts secured | 
7 from: practically all: of. the. oil operators, lessees,, . permittees, . and. the public | 2 
generally, in and about. the said Salt Greek Field. The. principal. inducement ee 


. to appellant. 10. build. said pipe line, Tanging from 20 inches down to. four inches 
ay “in diameter,’ for’ ‘a’ total: ‘pipe- -line* distance of: 85 miles, was the contract and ra 
fc inducements: given it by’ ‘the Midwest Refining Company assuring. the ‘purchase - - 
“" by it’ of a minimum: of E 5,000 bar rels,:ox ‘a. maximum: of. 40, 000. barrels of. water 2% 


“per: ‘day. ee a 
~The total minimum commercial capacity of said ‘Tisdale well j is 90, 000 barrels 


hoes day, and the minimum estimated requirement ‘of the entire Salt Creek ‘Wield; : oe 


and ‘the 10,000 inhabitants in: the vicinity (without: considering Teapot Dome, 
or possible larger future requirements). is approximately. 27,000 barrels per day, 
me part of. which is now: obtained from the Platte River and Shannon ‘Lake, said 
last. two sources of. supply being, however, more or less uncertain, From wazer | 
| well. sources the minimum requirement is not less than 17,000 barrels per day, 

exclusive of Teapot Dome. - Water fr om the Tisdale Well. is pure and suitable 
- for domestic purposes and its use is particularly important to. the health. of the . 

oil field. employees, their families and others in the’ community, without which — 
oil operations would. be: severely handicapped. ee. 

- Adequate, pure, dependable and permanent water supply for successful and - 
economic operations has. at: all times: been. one of. the most ser ious problems . 


confronted by the oil industry in the State of  Wyorting, and particularly ANA eS, 


Salt Creek and. Teapot. Dome. Fields. 
Subsequent to the completion of said pipe ine. by’ ‘the ‘aposiant by virtue of 


the aforesaid contracts,. the: Midwest Refining Company, appellee herein, while | , 


drilling: for oil in the NE. yw SW. Yar Sec, 25, T. 40 N,, R79 W., brought ina 


: This well is. located « on. a: tract eorehed by oil and. gas lease Cheyenne 036907 (e);, 


ag issued to the Wyoming: Oil. Fields Company which lease was and is. being. _ 


operated by the appellee; Midwest Refining Company. ‘The capacity of this well. — 


-. under pressure is approxima: ely 10,000. barrels . daily; or 17, 000, barrels” less ihe * 


than the requirements, exclusive of Teapot Donie: 7 
. Upon. discovering this’ Tensleep Well the appellee reduced its S cconaeed ‘from 


‘the appellant: to the: minimum permitted under the contract. and began selling a 


- water to other leases in the field, which it also operated under contract. Said ~ 


Midwest Refining Company now oper ates. or controls. 12, 000 Acres out ot the: Ly ox 


2 20 000 acres contained in the Salt Creek Field. 


es It is apparent that: appellee. will entirely discontinue its purchase ee ne. Tae 
| appellant upon the termination of its contract on J anuary 1, 1928,.and rely on 


ra supplying . the. deficiency from. the. Platte . River and. Shannon. Lake,’ which : ; 


available supply it is conceded is not only undependable but insufficient even i 


for Salt. Creek, not to mention Boos. Dome. 
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| On: the Bee gna: glieostione have: os arte on pehalf i the - ; tat 
appellee. that, more than: sufficient water to supply the needs of aioe | 
parties is available in the field without any fromthe Tisdale Well: 


In the institution of this proceeding the appellant. not only asked, 


| the department to take such steps as might be necessary or. proper. os . 
to prevent any use of water from the Tensleep Well. elsewhere than > 


~ on the tract where said well was located, but also. applied ‘ a for the oad . 


, e right and: privilege of taking and using this water for-the purpose, , 


ES distributing same thr ough its system as a. part of its business.” 

~~ Counsel’ for: ‘appellant. contend: that “ ‘the decision ‘of the Covimis:. 

: sioner of the General Land Office is in conflict wath : certain well 
established legal. principles and policies as follows ” 


i tee de Waters underlying: the owner’s land ate “subject to ownership: cag upon 
ieee peing: ‘brought: to the- surface and reduced to possession; likewise, one entitled. 
-. to enter public lands to. drill: for: oil secures. the ownership of : only.such water 
- produced from | the: ‘premises’ and: yéduced- to his. posession - as. may: ‘reasonably oa | 


be necessary to: conduct his. operations ‘for oil. on said. preinises ; but; in the 


absence ‘of specific authority or license, the taking of more water than is. 
necessary | for such purpose: places him in. the same position as a. mere tres: 0° 


passer, and ‘such. additional water 80. es is BO en sable to his: = 


oe possession” or. ownership. 


2. “An oil and gas: lease’ from the Government: includes ‘the right to: use. eae 


~ reasonable. ‘amount of water. that may. ‘be produced: fr om. the premises, ‘but does -4 
not include. the right: to pipe the: water off the premises for use in other ‘oper a a 
bane ations,’ even though the lessee may be interested. therein, Dartteularly it othe ge 
_ effect of such use is equivalent to a sale of the water. | ni a 
Bae permittee or lessee for ‘oil. and gas. may make: séasonably: free use: soe : 
the natural resources” contained: within the leased lands, but such Tegources. 2 


- including. water, ‘can not be so appr opriated. and used bythe lessee. for his own 
‘benefit: for” the development of adjacent. Government property where such‘ use — 
might tend’ to” give an: undue’ advantage to the: lessee, to the: detriment of other — 


a lessees. ‘within: the same. oil field, or to ‘the. ‘detriment. ‘of ‘the Government, and 7 


: particularly where. such advantage would. result, in a. eae) monoply bs the 
~ “field. 3 
'. 4, The mere fact that an. “oil lease was rea be the Government covering . 


public lands does not give the lessee any: greater right to the use. of the other ~~ 


- natural resources: underlying” ‘the. premises ‘than. would: be. secured. “by virtue | 
of £) similar: lease. covering private property. Sie toa rere “Rat Sake igh 


Counsel for the appellants have ‘one arguments ag eccne 


of. some court ‘decisions and some decisions of this department. in 


support of their so-called well-established legal. principles and poli- | 


ae cies, but : the decisions are, for. the most Per not, epee and the _ 


| argument is far from convincing. 


In each oil and gas lease there is  oradbed' ie. ane lessee. ay ‘the : plaht 7 — 2 - ae 
to construct. and maintain thereupon (the land leased) all works, : 


buildings, plants, waterways, roads, telegraph’ or telephone lines, 


pipe lines, reservoirs, tanks, pumping ore or Soe ‘structures. oe 


2 necessary, to the full enjoyment | hereof,’ ee 


Mee 
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“Inthe ‘ case ‘of the application of the Producers: and Refiners Cor- | 


a sotation (unpublished), ‘pursuant to the provisions | ‘of. the act: of — 


February 15, 1901. (31. Stat. 790), for. permission. to use the right 


paginas of way for a-pipe line’ for conveying. water: across: cima lands. oe 
ec (Cheyenne 041204), the facts were stated as. follows: See 


; ‘Some. time ago ‘Producers and Refiners. Corporation drilled a well ‘on Sec. 17, | | 
| 7, 26 N., R. 89 W., 6th P. M,, which failed to produce oil, but which did. aes : 


' a good quality and 4 large quantity of water. Sec. 17, 1. 26 N., R. 89 W., 


public. land, under: the control of: the Government.. “Producers and eines | 


= Corporation. drilled this well ‘under an operating agredmient. with. the original . x e 


permittee. 3 ee 
‘Sec. 17, T. 26 N; R 89 Ww, is ; contiguous to Fr gliat is. s known as ‘the Wertz Field - 


_ in Carbon County, Wyoming. There is little or no water in this field for drilling 7 
 .- or. other purposes. ‘Therefore, a. good water well. in. this particular locality: is -- 
as 0 gee almost as. valuable for the. development. of the public lands as an-oil well would 


be. » Producers and Refiners Corporation. is now using: the water from. this: well 


7 _ for drilling | operations . and ‘other » development. ‘purposes. in. the Wertz: Field. i 
The original. permittee and owner and holder of the oil and gas rights . upon. 


See. 17, LT. 26 N,, R 89 W., has ‘no. objection to the use of water as aforesaid 
by our Company. | 
Under date of June 19, 1925, the. Company subinitisd, an application io. ee 
State Engineer for an appropriation of. water: from. said. well. on. Sec. ‘Li, put | 
after a- careful. consideration | of the application the State Engineer has come to | 
the conclusion that it is necessary to reject the same by reason of the fact 
that the water from: a driven well: does not come under the. Jurisdiction of the 
State Engineer. . ie 
Our State ‘Engineer i is of the opinion ‘that eter from a “driven. well ‘would 
bev a. property right. resting. in the. land. upon which the well is located, and if- 
; bis conclusion. is. correct the water in this. instance belongs to the Government. 


. Producers: and- ‘Refiners Corporation. does not. wish to be considered a..tres- °° 


- passer in. the use of this. water. We. have. filed with - the. Government ” an 
application: for a. water right pipe: line right. of way, leading. from the ‘water 
well to. the locations of our: other operations. . 3 


Upon these facts the Commissioner of: the Genetat Land dOffe, in 
a letter of September 15, 1925, offered advice as follows: 


Tn the case of Kansas v: “Colorado (206 U.S. 46), one: of. the: principal eoinis 7 
decided was: that the control of: waters, except for navigation, is not: subject to 
. congressional action and that such. legislation: can not. override. the laws of the 
_ States on, the. subject. Concededly, then, the State has control of. its. waters s 
| for all purposes except navigation: and can gr ant exclusive rights thereto SO long 


as such’ waters. are ‘of a. character: to. permit of appropriation under the ‘State | | 


_ laws. This, I: take it,- ‘applies alike. to. waters: “of all streams and other sources | 


_ whether flowing above or. r under the ere 


* ae a * Lo ee Se ha 5. 


oe _ Generally. speaking, it is. ‘thought that * a. subsequent Aisposition of the land Pe - 
| woiild not. defeat a prior appropriation. of: water thereon. =~ . 


“See. 17,''T. 26 N,, BR: 89-W., 6th’ P. M.,is among the ‘lands eine ae 


vas ‘Bxective ender of. ‘September, 5, 1916, as. Petroleum. Reserve No, ‘50; Wyoming | 


No. 19. - Ry Action by. the Department. granting right of. way ‘is,.in effect, | 
an expression of SF ea consent to-the taking and use of: the water to. 7 
be eb therery, even though the point of diversion be on withdrawn Jand.” 
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Upon this au as” ae set forth, the departaant. approved the : ee 


: “ight. of-way map and application on November 20,. 1925... 


+ It.is not apparent how the department could properly ee to. ~ —- 7 
. "prevent the eae from using” the ‘water’ from. the well, it has. Ae a 


drilled.” 


Clearly, the departinent ¢ can “not give any recopnition. to he appel-_ 3 : % : . . 
” inne other than as an’ ‘informer | in the public” interest. But 11 i [soe an ed 


| : equally clear that the reason for the protest was to have the depart- -* : 
~~ ment: assist’ the. appellant somehow to escape the ‘results. of. an. eae Rae 
oe provident contract, and improvident: business, Procedure... | 


| =. , coe the. difficulty ey seems a a that £60: nial rater is ovulate - : : | 
No consumer of water. has complained against, the appellee, and. ‘the. es 


- * -appellant’s complaints are no. more than rather indefinite surmises ~ Soe 


as to what may happen in the future if the appellant: shall not be : e : ; . | 


assisted to. obtain a virtual monopoly of water supply. 


, Granting for the sake of argument that the ‘water: trom the ‘Tel : ‘: | 
‘sleep Well belongs to the Government. | as the | owner. of. the’ land, ‘fol- : 


.. lowing the holding i in Hunt v. City of Laramie (181 Pac. 137 yi cited 


and relied. upon by the appellant, does. that. necessarily. mean that 


the water can not properly and lawfully be used. elsewhere than on the 


tract where the well is found? There. is no. act of. Congress. which — . 
provides for’ the sale. or lease of such. waters, and it will not.do.to 


~- make’ ‘any attempt to ‘deal with percolating: ‘and. underground waters 


in the same way as. -coal, oil and. gas, timber, and the: like—natural | 


“resources as to. the disposition of. which ‘there 4s* s epecitie Federal 


= legislation. . 


It: has. eon! own: that the Goverment Peace its officers: of» 
this department, has recommended the use of ‘water from the Tensleep 


_ Well. by: the appellee. There has been: no. question whatever. of ex- | 


haustion of water supply from. either the appellee’ s or the. appellant's 


~. well, which wells apparently reach the same water sands. If ne o & 
appellant. has the right. to. sell practically unlimited. quantities of oo ee 


. water many 1 miles from.its well on a privately owned. tract of land, - ae 


why should the ‘Government. refuse to allow the appellee to use a a 


, _. limited quantity of ‘water on lands 3 near the. tract. of its well? . ‘The a 


Ee appellant. concedes that the appellee has the right’ to take. water, from ee a 


ae the Tensleep Well for use on the. tract. where the well i is found. 


The appellant alleges that the appellee sells water, which is denied oe 


| Ss : by the. latter. The: department, is of the opinion. that, questions. of | = 
i ta sale of water by the appellee and its right. to engage in. such business, ee Y 
Os. are properly for the local courts. and. not for this department. _ ; 


_. After mature consideration of the ‘questions involved the daa a a 
ment | has ¢ come, >to. the conclusion that no ground for r interference in | 
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2. the: pretant case has been, shown. ‘The: decision ‘appealed from is 


| aecordin ingly 


| Aone nee 


| THOMAS 8. cADY. 
-Deoidea November G 1987. 7 
| Honma Bxrmy—Rectamatton—Inaroar10n Pnoggor—WITHpRAWAL—A.cnND- me 


One is not entitled to mate pe for Jand - in ‘a Federal irrigation project until 7 


his qualifications ' have been passed” upon. and approved by an’ ‘examining : _ 
board, and it is. too late: to eure. ‘the. defect in. ‘that respect. after. ‘the’ land. as on ee 


been withdrawn. 


: Howssreap piwrey—Recawarton—TResoatt0n Proseon—Rmasqursint Bi ce 


‘CHANGE OF ENTRY. 


Lands within 4: Federal irrigation re will: not be- allowed. to. remain 


fo _ subject to entry where they: are found insufficient to support.a: family or, 
z after relinguishment by a former entryman, while the latter’ s. application 


| : _ for an exchange of entry under subsection M of the act of December 5, 1924, ae 7 


is: being considered. Cee | | | 

ar. Hominid Bayon ana tion —Taerea rion Prosper —Raxaxquismannt_Is 7 

- CHANGE or ENTRY-—APPLICATION, | . ra 7 i <— 
"Where an: ‘applicant: for. exchange’ of entry of linds within a Federal inriga- 7 : 


eee ‘tion project’ has filed relinguishment prior to the Getermination of his. ‘appli- 


= ~~ gation, another will: not be. permitted. to enter the: relinquished lands. until his 
= qualifications. have. been established by: an examining board, and until he has. 


filed a written. statement. that. he has knowledge that the lands. are: classed 3 _ 
as ‘unproductive and: insufficient to support a family after. payment of ‘water : es + 


- charges, a waiver of right to relief under the adjustment act of December 5, 


 4924,-and consent to pay construction’ charges: should: the lands be subse- x 


‘quently embraced within a ee class. 


: Finney, First Assistant Secretary : a eens 
. Thomas 8. “Cady has appealed from the ieeeon of thie a Coinis: 


- sioner of the General Land Office dated May 14, 1927, rejecting his. -—: 


eee ; ‘application, ‘Alliance’ 020846, to make homestead entry for farm Po 
unit “A”. containing 160° acres, of land within the North Platte irri- 


_— project, being the E. 44 NE. yy, and K. % SE. Yh Sec. 29, 
T. 24.N.,.R. 55 W.; 6th P. M, ‘Nebraska. ee 


The land in question originally was Srihinaw iis in once ok with | 7 ar 
the North. Platte irrigation project, under authority of the reclama- a 


tion act of June 17, 1902 (82 Stat. 388). Farm unit “A” was made 


| subject. to: entry by" a departmental order of J uly 91, 1921. Later - 
Fred Loibl made homestead: entry 020110 for the same. On March 9, 


1927, Loibl relinquished his entry, incident to an. application for a 


exchange of entries under the: -provisions of subsection ‘ ‘M; - ‘of the 


ad oe December 8, 1924 (48 Stat. 672, 708), and on the same s day | 


oe 2] eae "DECISIONS. RELATING [0 THE. PUBLIC LANDS. he Oo = Fe 


| oe ' Cady Bled { application. 020846 to enter the land: Cady S pein Fn . 


i ules transmitted to. the'General Land:-Office for: action, oon 
a Cady did not accompany his application to. enter with: a | cavtifieate aes ee 
olf the project manager showing that a water- right application-had. 


- been filed and that the proper water-right charges had: been deposited _ ee é 
Bee by’ him, as was. ‘required: by: paragraph 5-of the: ‘general: reclamation == 
oe circular (45 ‘Ey, DE 385); nor did hé: show: compliance’ swith. the: ‘pro- +523 


a visions of paragraph’ 2° of the. regulations’ ‘Of. “September 12,1995 
2 (5E TL. D. 204), with respect to subsection“ C0." ‘of the act of. Decem- | 


“ber 5, 1924 (48 Stat..672, 7 02), which required that an: applicant | 
ee Neskivig to'make entry: for: public ‘land -within. a Federal: irrigation = 


project: should ‘first establish’ his’ epee as. an eaabeaere to the’. - | 


7 _etaon of the examining boards’... eps neti | 


+ Because: of Cady’s: omissions ‘in a ee stated; nee Gommis- ee 
ce ‘sioxier, in his decision’ of. May 14, 1927, held that-his. ‘application to 


: ~ make homestead entry was not in proper form and rejected the same : 


for that reason, although he: stated that: the land ‘was subject to-entry. _ 
The: Commissioner’ s statement as to the-status of:the.land was, how- | 
ever, erroneous, as farm unit: eta had. ‘been: caneeled: by a depart- , 


7 mental order of: April 14, 1927, the land: therein: remaining ‘subject 
to the original withdrawal om entry. » Cady’ s application no doubt - 
would: have been rejected by the Commissioner upon that ground 


‘also, except for:the fact that a notation of the cancellation. of farm — 
acne ane “A” was not made. pon the pa until after t the Commissioner’ S 
decision. was rendered. or 7 
In his: appeal: ‘to: tie. ‘dopartndat Cady excuses fies failnre.. te 
: accompany his. application to enter with a certificate from the. proj- 
ect superintendent by stating that the superintendent advised him 
. ‘that the land in question had been withdrawn and was then included . 
in the Pathfinder irrigation district-and: that’ he therefore. was unable. 


.to Issue a: -water- right: certificate: with respect: to the same.. With 


"> ‘yeference: to his failure. to show his qualifications: ‘as an entryman, oy 


Cady. states: that. the. examining board advised him that it could —~ 


he not. issue a. ‘report: with. regard to the. land: in: ‘question. at the time 7 ; , 
of his application. He ‘contends: that, as he did all in his power to 


a 2 : procure the. certificates: necéssary to coniplote:t his s:application,, he. ds Bo 
oa entitled to have the same allowed. ore gat ica: 
The papers: now. before the dépactifiens db noe enable: i ve dae _— 


| oe mine: whether or-not.a certificate should: have been furnished: by the — Poe 


ae project. supérintendent;: but. granting for aroument’s sake that the 
. -faets‘are such that: this certificate may be: dispensed with, the: ‘appli- 


ts --eant’s. default in establishing his: qualifications . as/an’ entryman- stil 


remains. Until-his: qualifications in- that respect’ have: been’ passed 


| . : “upon. and ’ approved: ‘by: ‘an’ examining board he -is: riot’ entitled: ta: _ | 
a as nny: for. land in-a. Federal invigation’ project, and, }y therstors, Gass Sue 
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Re oS 


7 the Commissionei?s S -abtion: in: 1 rejecting h his , application 020846. 6 clearly 


Was right. As the: land 4 in question . is now withdrawn from entry, : : 7 


 it-is too late. ae ‘cure, » the defects In the: ‘appellant’s ‘application. to i . 


enter. 


-, What has. bon cai — dispose A the appeal. “The nedord. oe os i 


: ever, presents a.state’of facts which. requires additional. ‘comanient. ac 
It. appears that: although the enttyman Loibl: relinquished. his: entry “ a 
on March 95 1927, as. already stated, his’ application. for.an. exchange Me es 
~ of. entries. under. the provisions. of subsection “M” of the act-of © 
December 5, 1924, supra, was not disposed, of until April. 30, AQ 8 one, 
~~ The. result: was: aha the land: he relinquished’. was. thrown open: toe. 
<= entry on March. 2. 1997, although. the question. whether or not. farm : 
unit “A” was. eufene to support. a. family: and pay water charges 
was then pending before the department. Had Cady’s application. 
_ been complete when filed he. econ would have been permitted af ; 


" to make entry for: ‘the land. 


—. Lands found to be. ingufficient. to. rs a ent eae should Pore 
co, not. remain open to entry, nor should they be subject to. entry while ~~ 
a former entryman’s. application for an exchange. of entries under ae ee. f 
subsection “M” of the act of December 5, 1924, supra, is being - | 
_ considered.: In framing. its regulations the department had .contem- =. 
“plated that an. entryman inaking an application. for an exchange © 
of entries would not file a relinquishment of his existing entry until = 
his application for an exchange had been allowed, and its plan wasto = 


| remove the relinquished tract from entry as soon as. the. application oh ge 


_ for.exchange had been granted. ‘There is, however, nothing in the — " 
-law or regulations as they now stand to prevent such an entryman ee 
from filing a -relinquishment of his existing entry whenever he — 


- : ‘wishes to do so, and if he does so prior to action upon his application. ol 


— for an exchange of entries there also is nothing to prevent a qualified — : a 


i ‘applicant from immediately making entry for the relinquished land... = 


It is. understood that: there are a number : of other cases similar | 


. . to. the one at hand. in which applicants for an. exchange: of entries . : 
have filed relinquishments prior to the determination of their: appli- 2 
--cations, arid where. applications. to enter have been: filed. by pérsons  ~ 


who Beak to acquire the same lands... In. such.a‘ case no entry for 7 | 
the relinquished land should be permitted except by: an” “applicant _ _— 


whose qualifications have been‘established by.an examining board, a 
and. then only. where the applicant files. a written - statement setting 


forth that he has knowledge of: the fact. that: the land involved: in . : . 


his: application to enter has’ been classed as. temporarily unprodue- a 


a ‘tive, and: has: been found to be insufficient to support. a: family and. — 
pay: water’ charges; that inthe event. his: application to enter is. 
3 _ allowed . he agrees to file no application for-relief by. reason of the | 


“ _ provisions: Of the adjustment: act of. December b, 1924, ps a) which 
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/ Giieeie mighe. be. applicable; -and that: he: understands that: pay- " 
- ment. of. construction’ charges will. be required. in the event: he is 
~ successful in bringing the ‘land embraced in his entry into a pro:._ 


: ductive class. . Applications to enter of the character just.described - Ae 
oo which. are pending i in ‘the: General. Land Office, where the. qualifica- i hae 
.. tions of the applicants have not: been established, should be-returned 


to the proper ‘district land offices with diredtions that tlie applicants a 


a present: themselves before the examining boards tor. ' Investigation 8 as on 


| to their respective. qualifications. ie eee ¢ 
: “The: decision appealed from i ist eS 


FRANK E. “TURNER, ASSIGNEE OF HORACE Ww. STEELE 


| Decided W ovember 5, 1987 


. Desinr, _ Laxp—Aventearton —P ATMENT—AssroN enn Reerascamron: PRovEct 
WITHDRAWAL. goes 


“Recognition of an assignment “bye a - qualified entryman who. ‘filled, ns “desert. ee 
land application for. lands then subject ‘thereto and made the initial ‘pay-. zs 


ment. required: by. law: is: not ‘precluded. by) a suspension ‘of. the. application 
pending determination: as to whether the lands should ‘be included * ‘within. 
a. reclamation, project. . fa * pe ees 


Finney, First Assistant  Storetory:~ 


This is an. appeal by Frank E. Turner from aos of the one | 
missioner of the General’ Land Office dated June 20, 1927,. refusing — 
recognition of an assignment to him: by Horace W. Steele of desert- 
land application embracing S. 144 NW. MN % SW. a ‘Sec. 12, T. is 
58., R.8 E., G. and S. R. M., Arizona. | | 
The assignment was by quitelaim: deed dated Ji ‘anuary 12, 1926. 


_ The action of the Commissioner was baséd upon.the ground. that eee 
Steele’s_ application ‘for the land. had. not been. allowed. or accepted, eit 
but. had- been. suspended. because the lands. are. within. the possible ~ | 
: imits of the San Carlos project, and that he had no immédiate right 
eye 6) authority to take possession of. and. reclaim the tracts. and could ‘af 
os Convey, no such right or ‘authority to his. assionee. ee ~ ‘fe Gi 
-- It appears that Steele duly. applied for the tracts. ‘Dagembsr Dicom ete 


| - 19238, and made the initial payment; of O5. cents per. acre. required’ by. | 


law. “An inspector examined the land and' recommended allowance — ee 


of the application. In the meantime, by order of June 18, 1924, the. | 


3 department. suspended all desert- ae and homestead’ entries: within . _ 
_. the exterior limits of the San Carlos. project, as. contemplated, and — 7 
* . the’ lands. were also included in ‘Executive withdrawal of June 24, . 


1924, comprising. peed of. 100, 000 acres, in connection. with said 


a 3 project. 


. 91522—27—vor 5215 
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os ‘Gavolsmenting the onder of suspension | ‘above: eoforred: tos the — 
5 department, under date of August 28, 1925, advised the Commissioner — 
as follows: : ae | sae 


The effect. of the suspension and withdrawal is to. ‘hold in - state. quo ait ont 
- homestead and desert-land entries already existing in such tract. pending de- 


termination as to whether the lands covered. thereby can. and will be reclaimed | | 

under the San Carlos project. Such suspension includes. applications: to. make © 
_ desert-land entry, even ehoush: they. were filed ‘prior ‘to, the ‘Suspension: and 

: withdrawal. | 

‘In the judgment ot ie aspavenent the fact. that t. Stecle’s S) ie Be 
| tion has not been allowed does not preclude recognition of the assign- 

ment. He appears to be a qualified entryman, aud by filing a desert- 


~ land application for lands then subject thereto and making the in- - | 


itial payment of 25 cents per acre required by law, he acquired an 
— assignable interest or claim. By taking an assignment the assignee — 
merely takes such right or interest as his assignor held. The allow- 
ance or acceptance of the application is subject. to. future. con-. 
tingencies, but if allowed the entry will inure to~Turner’s benefit, . 


and he will be obliged to comply with the requirements | of law within’ , 


the statutory period as fixed by the date of the entry , not: by the date 
of the assignment. | , 
| For the reasons stated the decision appealed from i is | | 

| eS | Reversed, 


ERIC LYDERS (on RENEARING) 
Decided November 10, “1927, 


, PUBLIC Lanps—J unisprorox—Conansss—LAND DePartent. 


| The power: to dispose of the public domain ig vested svelusively in. Congress, 

~.and when it directs that a tract ‘of public land shall be disposed of in ao 
v8 certain manner, its di rection: is. in effect .a repeal of all preexisting law 
| Pe with respect to. its disposition and the Land | Department is. ad to 
aor _ convey title except as thus, specified. . a os : | 


| Finney, First Assistant Seoretary: 


Eric Lyders. has filed a motion. Sox rene with respect és his 
application, Sacramento. 017260, to locate Valentine scrip on. an. un- 


- surveyed island, known as Whaler Island, ‘situated 3 in Crescent City” a 


_ Bay, Del Norte County, California. The application y was, Is ejected 
by the department i in a decision dated October 8, 1927. ee 
- The application in question. was filed in the disnict lane office. at a 
‘Sacramento, California, on January 6, 1927. ‘Notice of the selection 
- was duly published, the date of the first publication being January 
| U1, 1927, Within 30 oye! from that date the chairman of the Del a 
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— : N ae County Harbor. Commission, on behalf of the commission. and. Poe 


- the. people of the county of Del Norte, filed a protest. against the _ . 


allowance of the selection. While this protest was pending the iss 


-Jand was: withdrawn. from.all forms of disposal, subject’ to any valid’ 
existing. rights in or ‘to the same, by Executive orders Nos. 4573 and 


. 4582, dated January 28 and February 12,1927, respectively. On . ee : 
3 “March: 4, 1927, Congress _— the following act. ae ee Me: - 
with respect to the island: | | i 


| “That the Secretary of the Interior is. hereby authorized to issue caters: to the. ; 
County of Del Norte, State: of California, to Whaler Island, containing about. ~ 


three acres, in Crescent. City, Bay, et Norte County oe for purposes | | 
of a public wharf. 


' Suc. 2. That the Secretary of the Interior is. ee directed ‘to take such | 
a action as may be necessary. to. carry out the. purposes. of this Act. | 


~ Thereafter Lyders’s. application 017260 was. rejected by both the - 


ce Goumisconer. and the department. The department said, in its» 


decision of October 3, 1927, that: the act authorizing the issue of a 7 a 
. patent to the county of Del N orte is mandatory and imperative, and 


does not vest-any discretionary power in the Secretary of the Interior 

as to whether ° patent should or should not issue, or as to whether. : 

Lyders’ s location should or should not be allowed. ge 
~The motion for rehearing j 1S based japon three contentions, which 

are in substance as follows: 

- First, that it is the duty of he Secretary t to. pass upon: the validity 

of Lyders’s selection; second, that in so doing nothing that: happened 


subsequent. to the date of his selection: should be’ considered; and» | | 


third, ithat the act of March 4, 1927, ‘supra, does not grant. ‘Whaler | 

Island to the county of Del N orte, and does not. deprive. the Secretary 

_ of his power nor relieve him of his duty to see that the island is dis- - 

; posed of in conformity with the proper public land laws, but. merely y 
confers upon him additional authority to’ en of the land im - 


ine ‘manner not. theretofore. authorized. ‘by law. - 


While the petitioner’s brief has been’ read. =e attentiot faa all 


wea ‘the cases cited therein have been examined, it would servé no. purpose: 


to follow his argument: in. detail, by ‘reason of the plain fact: that 


j the Department oe the Interior now has no jurisdiction, power, or en 


ie - authority to- allow his application to acquire title to Whaler. Island. wo : ‘ 
“es Phe. public. domain is the. property of: the United States, and ff a ae 
ean. be. disposed. of. only in accordance with the laws of Congress. rd 
The Department of the Interior; wich was itself created by Congress, 
4 has-no inherent powers with respect to public lands.. It has authority if 
to dispose of those: lands only because Congress has vested such = 
see authority. in it, and in diposing of them it. must act: in one manner 
ae we for the. 2a specified by statute, ee | 


_ ae me DECISIONS RELATING TO THE PUBLIC LANDS vel, _ 


In. tie instant case siGenee: by the: act ae March. 4, 1997, supra, 


has given a mandatory direction to the: Secretary of. the Tuterior to 
take.such action as may be necessary. to insure .the issuance: of a 


patent to the county of Del N orte, California, to Whaler. Island, for 
_ the purposes of a public wharf. Therefore, as. the matter now stands, : 
_ the land department has no ue. to. alee of Whaler: Island in : 


- any other way. _ 
The act of March 4, 1997, supra, was, s, With coset to o Whaler Tela. a ged 


a! 7 Interior. ‘The motion for rehearing accordingly | 18 denied. 


. equivalent. to a repeal of all of the then existing. public: land laws: | 


3S which otherwise might: have controlled. the disposition. of the: land it. : 7 
‘embraces, with the résult that there is now no. © public land law under >. 
ee which Lyders can acquire title to that. land. | : 


These considerations are conclusive upon. the Departinent, of. the . 


M otion. denied, 


"-RUST OWEN LUMBER COMPANY | 
“Decided November 19, (LGR 


RartRoap. Grant —Sunver—PLat—AMaNpaon7. : 

Where at the: date of adjustment of a railroad: grant ‘pursuant to the. ae of 
: March 3, 1887, sections within. the primary limits of the ‘grant were shown 
~ upon the plat of survey as fractional due. to natural causes, the areas of = 
the sections as ‘then shown constitute the’ full. measure of the grant, and a 
: ‘successor in interest. to the rights of the railroad — company has ‘no basis for 
a claim to. tracts: subsequently surveyed. wich would have: comprised the | 
| _ balance, of those: sections if originally SUE ods | ee , 
DupARE MENTAL DEcrston Crrep AND APPLIED. - | : | 

Case. of McKittrick Oil: ‘Company v. Southern, Pacific Railroad Company. (37 
L. D. 243), cited and applied. er es ee . Pay, oe he 


| “Finney, First Assistant ‘Seenetars ys eee oe | 
~The Rust- Owen Lumber | ‘Coniping ‘has apneled on a dehon 


of the. Commissioner of the General Land. Office - dated.September . - 
ee 1927, denying. 1ts” request. for a patent for ‘lots. 8, 9, and. 10: of 


‘Sec: 11, lots 8, 9,.and.10 of Sec. 18, lots 10, 11, 12, 18, d4, ‘A; and 16 
of Sec. 18, T. 44 N.. Re OW, Ath.P: M., Wisconane oe oe es 
uo The, said tracts, aie: described in accordance: ith a euapiemeneal | 

slat! of survey accepted. February 28, 1927, and filed: on July 1, 1997. 


i ‘The plat is based on-a Te blidancnt of the lines: defining the: land | : 


. in a portion of the township. as. shown: upon, the official plat approved ai . 


a January. 11, 1859, and. an: extension UNE including lands not. shown Lat 


upon said plat. 


~The Rust- Owen Lumber Dale states in: the wppucelan andes oo 
ae consideration that it is now owner of.said lots by virtue of being: the. 


; os _ owner ea mesne conveyances of the land in said Secs. lt, 13, and aL Pes 
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45. connie to the plat. of 1859. ‘The company requested thai, age ee 


_ its claim on this ground be. disallowed, the application be considered 


-_as.one to purchase the land: under the Provason: of the act of March a ey 
«8, 1887 (24 Stat. 556)... ae : , Se a es & 
No. evidence of the ep of tis lands j in said : sections shown 7 

foe on the plat of 1859:has been filed by the company. ‘ 7 


- On. the plat of 1859 the lots shown on the supplemental plat of 
1927 were indicated as a part of Lake Owen. = 


Said sections 11; 18, and 15 were certified. by the eee bt the oe 


‘2 Interior. on July 6, 1863, to the State of Wisconsin under the act.of — en 


June 8, 1856 (11 Stat. 20), as. being within the pr imary limits of the i. 

~ grant. to the State for aid in the construction. of a: railroad, the bene-. a a 
-ficiary being the Bayfield. branch of the St. Croix and Lake Superior 
Railroad Company, whose successor in interest now is the Chicago, __ 


St. Paul, Minneapolis and. Omaha Railway Company. ‘In the clear og 


list oace. was approved; as stated; on July 6, 1868, the land was ana 


_ described as the “whole” of the sections, the area. oe Sec. 11 being , 
stated as 587. 67 acres; of ‘See: 13, 491.52 acres, and of Seo. 15, 401. 24 
acres. These were. the areas shown on the plat of 1859. gs e 
The certification of the “whole” of said sections UL, 13, and 15. 
to the State of Wisconsin must be read in connection with the plat. 
of survey on file on July 6, 1863. McKittrick Ow Company Ve 
| Southern Pacifie R. R. Co. (GT L. D. 243). Thus read, it is at once: 
! apparent t that only 5B: 67 of section 11, 491.52 acres of section. 18,and . 
401.24 acres of section. 15 were clear- listed, and the sertifeation had 
“no relation a the additional: area. shown on | the 8 supplemental plat 3 
of 1927, ae 


a Even: were it hela: ‘that ihe ee ova on ‘the suppletiental: plat - 2 
-. of 1927 was affected by the grant. of J une 3, 1856, supra,.the depart- 


; ment. would not be warranted in issuing a OHepAt: to the Rust-Owen s - 


S Lumber Company on the basis of the pending application.. To do- oe | 
— go it would be necessary .to. determine. questions not within the. juris- “es ayes 


- diction of. the department, and to proceed contrary to the provisions 


. of. the granting: act,.under: which all lands affected: thereby. are'cer- = | : : 
“tified to the State ‘for. the benefit ‘Or the railroad “company; ‘which x 


; alone can thereafter convey the land. 


“Section. a} of the act. of March 3, 1887, : supra, , provides— : ee eS 


‘That the’ Secretary. of the Interior be, and is hereby authorized ‘and aivarctaa’ ie 
_ to. immediately adjust, in. accordance. with the decisions. of: the Supreme Court, ~< 


each of. the railroad. land’ ‘grants made by Doneree® to aid in the construction : _ = 


: —Of. railroads and heretofore unadjusted. 


Pursuant to’ the foregoing, the ‘idm aeas by the act of Fu une. 3, ; 


_ 1856, supra, has been adjusted and closed. See 17 L. D. 487 and cases eo 


he a there cited. oe eee said: sections. i, 18, and 15: eR : : ; 


~ 
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ig “Spithin th the primary limits of the Bayfield branch of the St. Croix 
and Lake Superior Railroad Company, the successor to said railroad — 


ae company can assert, in this department, no claim t to the tracts s shown 


on the supplemental plat of 1927. 

- The department 1 1s unable to find i in the act of March 2 3, 1887, supra, 

any provision under which the Rust-Owen Lumber Company could — 

properly be granted the right to PEAS, the lands es on. the» 7 

supplemental plat of 1927. ? 

_ The decision appealed from i is. ; 
— & Seg 2a bo eee Afrmed. 


SUSPEN SION OF FEDERAL EMPLOYERS | 
“Opinion, December 10; 97 


oe Ovgtonns_-SUsPENSION ¢ OF. Hmprovens—Aprorntmant—Jv URISDICTION. 


| . The’ power to suspend is incidental to the power to appoint, and may be ead 
| exercised only by the official in whom that power is nuees ase 


- | OFFICERS—-SUSPENSION OF ‘EXMpLoyEns—JURISDICTION. 


_ A subordinate officer who does not have full’ appointing power ‘does. Sate 


have the authority to suspend, and any suspension made ‘by him: is merely ad | 


tentative and without validity unless + subsequently approved by the one. 
hold: ng the appointing power. | 


Onvicers—SpsPENsIon oF EMPrLovEEs—J URISDICTION. 
An employee is entitled to pay. during the ‘period of his * suspension 1 where 


he is suspended by a subordinate officer. without authority ‘and that 


action is not subsequently © affirmed by the officer holding the appointing ; 
power, but he is not entitled to pay during such period if the suspension 
be confirmed or the charges sustained by the appointing authority. 


| Ovrromns—Suonmrany OF THE INTERIOR—ASSISTANT Snonmrary—Firsr. ASSISTANT 7 — 


- SECRETARY. | | . 
“the authority » of: “thé Secretary under section 439, Revised Statutes, to 


prescribe the duties of the Assistant Secretary has like application ames 


-. respect to the First ASSi stant Secretary. » | 
OvFrcERS—SEORETARY OF THE IN TERIOR—ASSISTANT Snoumrany—Fiest 4 ASSISTANT 
- SEORETARY—J URISDICTION. o . Cee Sas, 

‘Where. the statute - authorizes an. Assistant sBecietay ae an : eecueee depart- ‘ 
: ment. to perform such duties as: may be assigned to him: ‘by the Secretary, a 
-. he aets with full ‘power equal. to that of the. Secretary. within the scope of 
- his assignment, but has. no power beyond that: prescribed ; when acting 
as Secretary he is authorized to perio: the duties of the head of the | 
_- department. ) tyes | hd. Be ge Og aa 1 Mee anaes 4 
ue Parrirson; Solicitor: | | 7 
My opinion on the seneral subject of suspension | of employees oa 
“duty. and pay, and particularly in eS to the following, ee | 
questions, has been ‘requested, viz: | 


oa Who has authority to shoe ce an. 1 employee, either ‘Washington « or. field? 


c 
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pe ee Ie ‘employee d is suspended by a . bureau or. field « officer, mast it be confirined 
By the Secretary? _ | 


By, When. answer to charges. is. made by the ammioyee. aaa ‘action on. he v 


_ ‘answer is taken by. the Secretary, does that have: the effect of ‘confirming. the 


— suspension if the employee is dismissed? 


§, If the employee. is not dismissed but: ‘restored. to. auty by the Scretaey: _ 
on his answer to charges, does this: action: restore the pay of. the: suspended -_ 
employee?” | 7 ee 

OD. Does an Assistant Secretary have authority 1 to suspend? 


| A basic rule on this subject was ‘dearly stated by the Supreme es - 
ini the case of Burnap v. United States er Ue ae ria and was - 


i formulated in the syllabi as follows: 


~The power to remove from public office or ‘employment’ is, in. the absence of | 
: any. statutory provision: to the -contrary,. an incident of: the. power to. appoint, 
a and the power to. suspend is an, incident of the power of removal... , 


, - Therefore, in order to. determine. the source of the power to sus- 
= pend it is necessary to consider: the: authority to appomnt, for the one — 
is determinative of the other. a 
- . Section 169: of the Revised Statutes ies unwarranted modification a Fi 
in’ section 43, Title 5, Us S. Code) provides: © ee ee 


. Bach head of a ‘Department is authorized. to employ in. his. Speanvtment sue 
number of ‘clerks of the several classes recognized by law, and such messengers, | 
assistant: messengers, copyists, watchmen, laborers, and other employes, aud 
at such : ‘rates. of compensation, . respectively, as. pmeye be apptonriaved for _ by 
. Congress. from. ‘year to year. : 


Quoting again from Burnap ve United 1 States, supra, cai follow- : 
oing language 1 1s pertinent to. this: inquiry: eee | ae co 

~ The. term head ofa Department means, in this connection, the Secretary in 
eharge- of a great. division of. the executive branch of the. Government, like the 


State, Treasury, and War, who is a member of the Cabinet. It. does not include 
» heads of bur eaus. or lesser. divisions. Unated. States Y." Germaine, 99 U. 8. 508, 


510. Persons employed. in a bureau or division of a department are as: ‘much ve 
employees in the’ department. within the meaning of Par. 169 of. the. Revised et 


Statutes as clerks or. messengers. angen service under the immediate: ssuper-_ | 


— vision. of the Secretary. 


It has been held that the power of spices + lodged i in ae new . 


PS ae a department must be exercised by him or some one authorized — ae 


to perform his function in this regard and can not be delegated to. ee 


fe subordinates except by specific. statutory authority (21 Op. ‘Atty: — 
Gen. 355; 26 Comp. Dec. 444; 27 Comp. Dec. 656; 4 Comp. Gen. 675). 


"Congress has in numerous instances suthoried: officials below the 


cee grade of members of the Cabinet to appoint employees, and. the 
courts have recognized © no. constitutional objection to ‘such legis- oe 


~ lation: United States v. Germaine (99 U.S. 508) ; Burnap Vv. United ~ 


States. (252 U. Se, ‘512; 10 Comp: Dec. os Cia tes Vv. Hedden 7 
8 Us &. + B10) | | | 
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“Generally: Sata the appoene power: in. respect to. phic. De. 
in this department, exclusive of the presidential | class, is lodged in... 
the Secretary. Ina few instances subordinate officers, have been ~~ 
authorized to make appointments to certain. positions under the j juris- 
diction of this department, subject to the approval of the ‘Secretary. ee 


—. See section : 471, Revised Statutes, and 23 Stat..212, and the en | 


: 3 act of May 29, 1996 (44 Stat. 620), which provides— ~ 


‘That the Secretary of the Interior: may by appropriate regulation delegate | 
to supervisory officers’ the power vested in him under section 169 of the Re-. 


~. vised. Statutes of the United States to make ‘temporary or emergency appoint- 


- ments of persons for duty in the field, subject, however, to. later confirmation ae 
. thereof by the Secretary, of the. Interior. | “7 | 7 


Such appointniént: is not complete ane opt by the: eres : 


If subsequently approved it has validity’ from the date of the tenta- eee 


tive appointment. The employee may be placed on duty but should 
~ not be. paid until the ee shall have. become absolute by _ 
3 approval. 7 
In the case of. United ‘States v. Wiolers him: (201 U. s. 390), ‘the | 
_ claimant was a clerk in the office of the United States Surveyor. 
~ General in Boise, Idaho. He was suspended by the. Surveyor Gen- ~ 
eral, and the court held that the suspension was without authority of 
law and that he was entitled to pay covers the poe ot his suspen : 
sion. At page 399 the court said: hae | oe 


Where an officer is wrongfully suspended eh one having no author ee io make - 


such. an order, he ought to be, and is, entitled to the ‘compensation provided by 
law during such suspension. Throop: on™ ‘Public Officers, Par: 407 3: Baunitt..v. 
Mayor do. of New York, 128 N..¥, 117. This was the view entertained by the 
Court of Claims: in deciding Lellmann’s case, 87. Cy CL. 128, on the. authority. of 
which. the case. at. bar was decided by that. court. We ‘think the ruling was - 
correct. 


The case reported’ in. 26 Hans Dee. 444, Ae ‘anvolved, an.  eiployea 
this department. - He was ‘superintendent ‘of an “Indian school, _ 
who was suspended by the Commissioner of Indian Affairs. He was 


| ~ dater restored, and the question was whether he was. entitled to pay : 


- covering the period o of apaen The following i is eqiced from that ae 
' decision : | _ 


am I am not aware of. any 7 existing law. “vesting mnkhowieys! in. the Commissioner 
of ‘Indian Affairs to suspend an employee or officer. of. the Indian. Service. As 
a general rule, when it is sought to exercise any official power or. “function 

explicit authority’ must be found in the law.- 25 Op. ‘Atty. Gen., 98. The power 
- to appoint and. remove being discretionary in: ‘character by. the head of a ee 
_. partment,. they. ean. not be. delegated. - 21 id., 356. . ae 


Applying the same rule to the present case I. do not think it was, 5 within. ‘ihe : : 


power of the Commissioner of Indian Affairs ‘to suspend, ‘the superintendent in 


question to the extent | of depriving him of compensation awarded . him by 


virtue of his appointment to such position by- ‘the: Secretary’ ‘of the Interior. “is 2 
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In this connection it is. oked ents ine Corithicsionee me Indian Affairs 5 vietubtiy Ps 
directed the: claimant a few days after: his suspension to. remain: at his-post . 
of. duty: In view of the foregoing and it appearing that the suspension of. 
this employee from. pay was never ‘approved by the head of the department 
concerned, it is held that his: status during the: period pay was withheld: “was. 


_. that ‘of an, employee. on. duty and that therefore he is, entitled to pay as’ ‘fixed 


| in, \his- appointment. and ‘increase of compensation. as provided by. law. “The - ‘ 
_ effect of revoking: a suspension. is to. restore the: incumbent: to. his . former. a 


| 7 ‘condition, 18. Op. Atty. Gen. 221. 


BAS succinct, statement of the law beara a upon “these. questions ag 
contained in a recent decision pA the Copper ee a eas: | 
Gen. 584); wherein he said: ne i ee = 


‘It. is well: settled that ‘where. ihe head of an executive department: or idee 


pendent: office of the Government, as an incident to the power of appointment: : 


ss ‘and removal,. suspends an employee from duty, pending the investigation of — 
—_ charges: of ‘official | inefficiency Or misconduct, there. is no authority. to make 
-- payment ° of salary for the. period. of suspension during which no: service is 


_ rendered, unless: the order of suspension specifically provides otherwise. 20° a 


-. Comp. Dec. 505; 21 id. 418; 25 id. 996; 27 id. Ot Burnap v. United States, Aa 


(952 Te 8, 512. oe ae 
. The right. of the employee t 6 pay: “depends on his. eines ina duty ie. ‘that. baie? 
Ss is, in actual performance of service or.on authorized leave of absence with 


- pay. He is in a nonupay status for the. period. of suspension, where. the. order - 
. of suspension specifically. states that it shall be, without pay or is merely silent. 
- upon the question. . 11 Comp. Dec, 661; 25. id. 996; 4 Comp. Gen: 849. If the 


‘suspension is made by a subordinate officer, and not confirmed by the head: of > 
the department or: office, the: suspension. is illegal and. would. not cause a. - 


_ forfeiture: of salary, 12. Comp. Dec. 658 ; 26 id. 444; 27 id. 656; 21 ‘Op. “Atty. 


TG Gen. 856; United States V, Wickersham, 201 U. Ss. 390, 399 > Burnap v. United. 

A States, 252 U. 8. 512... But in the present case the subordinate officer, viz, the. 

| medical officer of the hospital at Fort ‘Bayard, did nothing. more than recommend 7 
action: and act. upon: authority ‘of. the Director of the Veterans’. Bureau. The 


. actual suspension. Or. relief from. duty. in, this’ case was by: the Director of. the 


| _ Veterans’. Bureau. So Comp. Gen. 42. and cases. therein cited. | ‘The fact that : | 
_ the charges were disproved and. the employee restored to duty does. not author- we wn Os, OE 
ize payment of. salary during ‘the Period | of suspension lawfully made. pale i et 


Comp... Dec. 5055 221 id. 478, | 
In 12 Comp. Dec. 653, it was s held “(eyllabus) = 


ag Where a. quartermaster - of the Army suspends a civilian employee from, ie 


' : without pay and prefers charges against him,.and the Secretary of War subse- 


oe -. quently: ‘sustains ‘the charges and determines that the suspension. was justified, - | 


such. employee is not entitled to pay. during the period of his: suspension. ie 
, Where'a. quartermaster of the Army suspends a. civilian employee from duty ; 


without. pay: ‘when he. is: able’ and’ willing: to perform his duties and prefers | 


charges. against. him, and. the. Secretary. of. War subsequently. declines to sustain 
the charges and. decides that: his. ‘suspension was not. aoa such. employee 
is entitled to pay during the period: of his suspension. | : 


| _ Applying the rules. announced in these adjudications, the 4 answers : 
a to questions. A to 4, inclusive, may: be summarized ; as follows: | 
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The power to suspend i is incidental to the power to. appoint, aa | 


a may be legally exercised only by the official in whom that: wg is 


lodged. — 
Tf the a ieidiniacs officer has not, full appointing. power he ae not 


the authority to suspend, and any suspension made by him is only 
ientative and has no validity unless it be. subsequently nce by he 


_ the one holding the appointing power. » 


_ If such suspension be made by the wiboanats pfficer: cation. as 
6% authority and that action be not approved or confir med by the officer 
holding the appointing power, the employee is entitled to pay during. 


the period of his suspension, but if the suspension be subsequently | 
| confirmed, or. the charges sustained by the appointing authority the 
_ employee 3 is not entitled to pay during the period of suspension, 
. There remains for consideration. question. 5.. It is assumed that — 
‘Ehifs inquiry contemplates the office of First Assistant Secretary as 
well as that. of Assistant Secretary. In so far as the power of sus- 
. pension is concerned they would appear to. occupy, the same status. 
_ Their powers are not defined by statute. It is noted that section 483, 
_ Title 5, U. S. Code, contains an error wherein it ascribes to dhe | 

Assistant Secretary the power author ized to be conferred by the Sec- 
retary under the act of March 28, 1918 (40 Stat. 499), which had — 
reference to a different. officer, namely, “Assistant, to the Secretary 
of the Interior.” ee ee ee : 

- Section 439, Revised Statutes, provides: | 7 

~The ‘Assistant. ‘Secretary of the Interior shall. perform: sack duties in aha - 
Department of. the Interior as shall be prescribed by the Secretary, or may be 

required. by law. | | 

The act of March. 8, 1885 5 (98 | Stat. 478, 497), Srodaed mons “an: 
ditional Assistant Secretary of the Interior: who shall be Eaves 
-and. designated as First Assistant Secretary of the Interior.” ‘There 
would appear to be no reason to doubt that the authority of the Sec- 
retary under section 439, Revised Statutes, to: prescribe the duties of 


- the Assistant Secretary ce like application in respect. to the First __ 
Assistant Secretary. This. authority was exercised by the Secretary 7 
7 August 1, 1925 , by his order No. 65. The activities of various bureaus - 
and offices were thereby assigned to the First Assistant. Secretary. a 


and. the Assistant Secretary. as designated. therein. The division of 


7 appointments was retained. for administration by. the Secretary. ——- 


: According to that assignment. of duties it does not appear thatthe — 
appointing power has been delegated. “Such: being the ‘case, neither 7 


the First Assistant Secretary nor the. Assistant: Secretary, as such, — | . 
has. authority to appoint or. suspend. an. employee. They act: arthin aaoe 


_ the scope of their respective assignments with full authority equal to _ ; 


- . ey of the Secretary, but have 1 none. Poyond that € prescribed. “When a 
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nat either. of. them’i is aie Sedretary ie is  uthotiied: to eile the oe 

- duties of the head of the department.’ Section 177, Revised Statutes. = 

- Whether the power of appointment and suspension ‘could: be. ie. ae 

- cluded within the assignment of duties of First Assistant. or Assist- ) 0 
ant Secretary is a closer question, but I am of the opinion that such ae 


‘delegation would be authorized under. section 439, Revised Statutes, . 


~ which “empowers: the Secretary to. make the Assistant, as it were, oo. -_ 
his: deputy in all things.” - (18 Op. “Atty. Gen. 439.) “See also 29°. | 


: Op. Atty. Gen. 278, holding that an. appointment made by the chief: ae 


— elerk of this department, under the gene and. the cir cumstances 2 | 


| therein considered, was legal. . 
. Approved: coe 
Fe - Houperv ‘Worx, | 
| Seoretary. 





s oe CENTRAL PACIFIC RAILWAY COMPANY ont PETITION 


Decided December 48, ‘1987 


+3 Sunvay—Rarcroap Grawt—Mrnine ‘Crate —PayMenn, 


“Where a segregation survey. of a mining. claim: is necéssary. Ap determine ‘the 2 -_ 
. quantity of land that must be excludea trom a section granted to a rail. 

: ‘road: company in conflict therewith. an equal division Of: the ‘cost: of the — = 

_ survey: ‘between the Government and the: railroad: ey, should, a o. “bse 


7 stitute. the rule to be applied. 


Couns DECISION CITED AND Averrep—Dapantmen rat Insmevortons ‘Mopretmp,. 


Case of Sante Fe Pacific. Railroad Company v. Lane. (244 U. s. 492), cited a Sree 
: and applied; departmental decision - of. ‘April 20, 1927, in case. of. iy ee 
- United States v. Central Pacific Railway Company (52.L. D. 81), and in- oe 


structions of July 9, 1926, Cireular No. 1077 (5 L. D. $81), modified. 


ao Finver, First Assistant Secretary 


Pursuant. to. instructions in. detiitmental ace ‘of f April: 20 " = ie 


: 4997 (52. LD. 81),. requiring that.a demand. be made. ‘upon, the : 


Central Pacific Railway Company to. déposit a sum sufficient.to meet = 


- the costs of segregating such portions: of the Packard Nos. 4 and 8, 


lode mining claims, as intrude within the S. 14 NW. % Sec..33, T. 


= 88 N., ‘R. 84.E., M. D. M., Nevada, the department, by letter of Sep- ae re 


| tember 15, 1997, made ‘demand upon: the. company for. $300, being — ee 
the sum. estimated ve the, local cadastral eve to meet the cae pe 
: of such survey. . : te 
. The: company — now Pale a. peor opens the Secretary to Seid 


oe his supervisory power and. modify the demand requiring the. 


_ company to pay the entire cosb of a survey segregating the claims in- <7 - = 
- their entirety. The company contends that to do.so is to require it = 


a to ‘Pay. for the eee of lands. outside of its grant, and bea as ee ee 
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| “only a aie of the latins ata. upon is odd- sabe: ssetien | 


i claimed under its grant, the company should pay ony a ee 


“- part of the cost of survey. | eg 
The petition states, among other ihinee: Me It i is necessary to com- 


pe --mence the survey | only foe the exterior boundary of the odd-num- _ | 


i : ered. subdivision which would otherwise have passed to the company Ms 
as above, and to continue the survey along the exterior boundaries of os 
the’ cient: locations: so intruding upon the ‘odd-numbered. subdi- a 


a ~-yisions,. and stopping the running of the lines. of the mineral loca- 


_-tions: where: the - same again intersect the exterior boundari ies OL : the. 


~ subdivision in question. To compel. the segregation. survey of the | - 


mineral. locations would seem to be obviously duplication. of effort, 


_ ~ since the mineral claimant, when he as ne must a a mineral os 


7 survey, ac ae 


In so far as the dernand mae om the. Conimissioner j is matiacked ns. 


Sake the motion neon the eound. that: it 3 1s excessive, in ‘that it contem- 


7 Seana between: the land: of Nhe ceaivoad prante and the. able ae 


- mineral land, the attack is based upon a mere opinion, as set forth 
above, that an accurate demarcation. of such boundary can be. de- 
~~ termined by a piecemeal survey of the claim confined to the borders 


of. the: overlap... ~The sufficiency: of such a survey is not- apparent to , 


the: department - from the data before it ‘in this case, and it-ig not. — 
- believed in’ seoregations of “this character that the boundaries be- 

~ tween the railroad and the public land can be defined in the manner — 
, suggested in the motion. It is true that the sole object. of this sur- | 


vey is to establish the. border lines between the granted. and the ‘un-° - 


granted land, and the cost of establishing such line is the only cost _ 
. that, the railroad company can under the statutes be required to pay. 
~ Butin establishing such lines it may:be absolutely essential to identify 


ff monuments. and markings. that govern or affect the true location of . 


te the. mining.claims tobe popénatod, which monuments and markings ok 

3 tay be Ghats elsewhere than ‘along the boundary of -the’ mining» ae 

_. elaims bordering the railroad: land. | ‘Whatever survey work is neces- 
ce Sary: to accomplish that end can not be regarded as. superfluous or: | 


os otherwise ‘than as essential work to determine such: boundary. ‘In. 


oe the: absence of a showing to the. contrary it will be presumed that the. 4 


estimate of the cadastral engineer does not include. any: expense for , 
.. work not’necessary to accomplish: the purpose of:the survey. If. the 
estimate contemplates a survey of all the exterior boundaries of the’ 


Pen Packard claims ‘Nos. 4.and. 5, it will be: presumed that such, survey re 


co i. necessary to fix the boundary of the: lands of the railroad company. 


ae Wane. 4 is no. basis, therefore, for holding that: the sum. demanded ed a 


es ceeds: what will ‘be required ¢ to execute the ohh eunvey: 
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7 ahora suppers however, i is found foi thos ein that ‘the: Ce ee 
; railroad company should be required. to pay only a. proportionate = oe 

cost of the survey. It has been a’practice of long standing in the = 

a department, based upon its construction of the act of J uly 31,.1876° 
(19 Stat. 102, 121), to divide the cost on an acreage basis of surveys”. = 


. ~ between. the: granted and ungranted lands. where townships within: 
the: primary limits of a railroad grant were surveyed and. section- “2 -; : 


ized. This practice the Supreme Court in the case of Sania Feo: 


| : | ee acific Railroad Go. v. Lane (244 U. S. 492) held. reasonable and — : . 7 
ae equitable and to. have: received congressional sanction in the acti of. 2 fn8 0. 


June 25, 1910 (36 Stat. 834), which act, the court stated, had gcse : 


effect of incorporating the practice. in. that statute. 


Tlie method, however, of. dividing the costs according to an acrea ge oe 


~ basis i is not considered applicable ; In making surveys of the character 


herein contemplated, as it might, if applied, result in an. inequitable 5 
apportionment. of the cost. tothe advantage of the Government. in 
some cases and. in others. to. the advantage of ‘the railroad. ‘Tt:is: ce 


further. open. to the objection: that there would. be no. reliable data 


> for computing the acreage as:a basis of estimate. before. the. surveys — 


are made. | The only: equitable and. practicable rule, and one. in keep-. 
ing with the spirit: of the law as. construed. by the court, appears to 
be to require the railroad company grantee to pay one-half of the 

cost of whatever surveys are necessary to establish the boundary | 


between the mineral land. and the land belonging to. the railroad. 


within the tracts’ claimed. by. the. railroad. ‘under’ its grant. ‘The 
demand. should be made accordingly. a 
Circular No. 1077 of J uly 9, 1926. (51 L, D. 4gt ), the dopertment’ 


~~ decision above mentioned of April 20, 1997, and the decision appealed 


from are hereby modified to the extent that they prescribe or require 
that the railroad grantee pay the entire cost of the survey. The case 


is remanded. with instructions. that. demand. be made upon the conn, . 


pany; for. one- -half of the estimated cost. of the oUNVEy: | 4 
- a ae “Mo otion denied. an 


——m = 


EX PARTE E B ‘WEAVER. 


“Decided December. 16, i927 


Sai WrrapRawan—Scmoon LaNp—Minerat Thawpe-Goat: Lanp—Conrest—Om, AnD. Perens @ 


oo. GAS ‘LANDS-——-PROSPECTING PeRMIT—PUBLIC WANDS dsr ie 


“ta withdr awal. juider the. act. of June 25,- 1910, for. the: purpose of examination 2 | : 
_ and classification as, to coal values which embraces. surveyed school sections. et 
: is. in effect a. contest. or. Government: proceeding against. the State in aid WOE. Se in = 
oF _. administration to ascertain whether the land was of the character. which eee 
ae. “passed. ‘under the schoot grant, and, where it was ‘determined: that the Jand ee Se 
wag. not valuable: for its:.coal’:-conterits; ‘an intervening withdrawal for an es 


oe different Purpose ' will be ineffective to defeat the grant. 
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- | Freer, First Lee Sorcha. 


“This is the appeal of E. P. Weaver ae a. Gece of the’ Comms: ae 


Te | ~ sioner. of the General Land Office January 26, 1926; denying his © te 
os application presented April 9,.1925, for a permit pursuant to'section 


a oe an 2B. of the act of February 25, 1920 (4b ‘Stat. 437), to prospect for oil — 
‘and gas upon Sec. 32, T. 30 N., R. 8 W., N. M. P. M., New Mexico, — 


fo ~ for the stated reason that the land involved was primi facie g oranted — : 


= oe to the State of New Mexico i in aid of common 1 schools, Hoe the act of 
ie, = 20, 1910 (36 Stat. B57). eee 


Under the facts stated and thes issues arising. » upon this ee the 


at he controlling question is whether the land above described is or. 

was. at the date of. Weaver’s: application, owned by the Unite ae 

States” within the meaning of said act ot f February 25, 1920. See ae 
— sections Land 13 of that act. 7 7 


4 To. a'conclusion on this question iti is s necessary to set ‘out: ah some 
7 length the history of the grants to the Territory and future State: of _ 


_ “ New Mexico of sections 16; 36, 2, and 32 found therein, as also cer- 
stain governmental orders. and the: administrative Prooetuz had with 


reference to the section 32 above described.’ | 

a ‘The act of June 20, 1910, entitled in pant? re Act to. saabis the 
: pecple. of New. Mexico 40: form: a constitution and State Government 

~ and be admitted into the Union.” provided in section 6 “that in 

- addition to sections sixteen and thirty- -six, heretofore granted to the 

| Territory ‘of New: Mexico, sections two and thirty- two in. every town: 

- ship in ‘said_ proposed State: ‘not otherwise: appropriated’ at the 
date of the passage of this Act are hereby. granted to‘ the. said State 
for the support of common schools.” It was further’ ‘provided ° ‘in 


that same section that * ‘whiere sections two, ‘sixteen, ‘thirty-two, and 


_ thirty-six, or any parts thereof: are mineral or have been sold, reserved, 


or. “otherwise appropriated or reserved by” or under the authority ‘of ae 
any Act. ‘of Congress,” other lands might be selected in lieu of the 
_. lands so lost in ‘place, specifically extending thereto m ‘this behalf, %. 
7 sections 2275 and 2276 of the Revised Statutes. ee. 
Section 10 of the same act declares “ that all laiids hereby oo | ahs, 


= including those which-have been. heretofore. granted to the said Ter- ee Ae 
 ritory are hereby expressly. transferred and confirmed. to the. said ae 


. State.” New Mexico was admitted into the Union pursuant to “this: a 


act by” Executive. proclamation of January 6, 1912 (37 Stat. 1723). eee 


/ Prior to this date, however, by Executive. order of April: 4, 1911, all ~ 


of said. township 30 was included in coal-land itidia wale New | 
ne -. Mexico. No. 4.. Thereafter, departmental order. of December 14, Pe 


ae 1915, purported and. assumed. to. withdraw. for ‘ ‘irrigation. works’ re 


- : ; - the section 82 here involved, pursuant to the act of June 17, 1902: (32 oe : 
Stat. 388), in connection with the Tukey Reservoir ‘of the Colbrads : 


te River Storege, project. 
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Nanninieitaligel proceedings: following: ine ae land. withdrawal oo 


- of April 7,.1911, were in the nature ofa governmental inquiry.’ The 
- proclamation itself stated the purpose of. the withdrawal and limited 


.. the inquiry to ‘ ‘examination ‘and. classification with respect, to: the %,. 4 


coal values,” at the same: time forbidding “ settlement ” thereon and os 


the “ lo¢ation, sale or entry thereof.” » In the course of the i inquiryby. 
general, arden of May 26, 1926, all pending proceedings against the’ 


_ State, where the. question of mineral character of the land: was in- 
volved; were suspended, and.by instructions of. June 16,. 1926, a com-- 


mittee designated by the Secretary of the Interior gave. consideration os ee» 
to“ contests,” of the character then before the department. . | 


Ji uly. 20, 1926,'the Committee, after éxamination of all ihe etitence: = 


A ‘available, reported that said Sec. 32, T. 30-N., R. 8 W., lies within — So 


an. interior zone of the San Juan ‘Basin, a geologic structure i in which 
_ the existence.of coal was even now a matter of inference and conjec- 
ture, and that this section is not known. to contain valuable: coal — 


_” deposits... August 28, 1926, the Secretary adopted the. committee's 


ee findings and dismnissed: the: coritest. with reference thereto.. 


_ . The intent of Congress to further enlarge the grant made by the a 
= act of June.21, 1898. (30. Stat. 484), of sections 16 and 36, upon the | 


admission of. the State into the Union is expressly stated in section 


7 ~‘Tof that act. _By-the act: of June. 20, 1910, supra, providing forsuch 
admission, Congress determined. the. amount of additional. land. to be ee 


ra granted. for school. -purposes. and specifically. designated -this. as sec: = ; ne, 
tions 2.and 32,. the. land. being at. the time surveyed, and: title thereto - 


“was confirmed i in the future State by. words of present grant. With- = : - 


- out. deciding that: this: was a: dedication. by” way of reservation of 


—, these sections to. the school.grant which, operated to then remove:them 


a os from the ‘category. of | public: land,. it is clear’ the language - of: the : 


f statute should not be strained. to. defeat the attachment of: the. grant , . 
on the admission of the State, and no greater effect, should be. given 


~ to a withdrawal made prior to.such admission. than ‘can fairly. be 
construed. as within the terms. of the. withdrawal... A. reservation, for. 


te - classification’ in aid of adjustment: and not to. defeat. it..1f: made in e° 
“wee good legal. faith is a temporary fleeting determinate. thing. -Assum- 


ing” ‘without conceding; that. at: any. time between. the date of the © 


. grant andthe President's proclamation. admitting the State, it might. a 


have been withdrawn. for authorized uses of. the Government, it 
remains to ascertain the purpose. and legal effect. of the. withdrawal e 


—-- order of April q, 1911, which was within such intervening time. Co. 8. 
The general situation shows that vast areas of land in New. Mexico Fe 


: were thought to contain valuable. deposits of coal. To preserve these 


~ values_ from’ improper. or inadvertent appropriation under agricul- 
tural land laws, they were withdrawn, not in. detail, but by blanket a 


oe _ orders: for exaznination as to coal values... she: section here. TCO, oe was 
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# Pe troversy | Bone a surveyed section, the withdrawal eeaat cated as e: it 7 — 
a Contest, or Government; proceeding: against the State; it being: of :the 


‘numbered. sections prescribed. in its grant and therefore. prima: facie 
its property. George G. Frandsen. (50 L: D. 516)... That contest was 


hot an adversary-one in the-legal-sense. It was an inquiry to de 
ae termine: whether such mineral values existed in the land as: took it 
re ‘out of the State’s grant. and the State was. assisting in: that. inquiry 


pee rather. than defending its title. The State.did not: claim the land 


— | - unless: it was. nonmineral . and: both. parties to. the inquiry: were - > 
, * . interested: Ina determination: of that. fact: only. tie ES oan 


There was no purpose, therefore, on’ the part of the ‘Governinént Bs : 


oc ey withdraw these lands. except as an aid to. administration and: as 


. to the tract in question to ascertain whether it. was of the character 


. granted to the State. Under these circumstances to say that: there | 


was another or ulterior purpose to reserve it for the use. of the. 
Government would be the. equivalent of saying that a grant: which — 


“ would otherwise have attached. at the ‘date of the’ State’ Ss admission _ 


into the Union may legally be defeated by administrative steps taken 
to. ascertain whether or not it did attach, and ‘further, that while 


such inquiry is: presumably being had, and. before the ascertainment 


of the fact for which it was. instituted, a valid withdrawal of ‘the 
land may be made in behalf of the reclamation service for purposes 
wholly unrelated to the inquiry and in violation of the compact: 
peter the State.and the United States. binding the public: faith — 
“and. dependent for execution upon | the ‘political authorities.” 
Cooper v. Roberts (18 How. 173). . This, too, in the face of the plain 

- provision of.section 3 of said act of June 17, 1902, that the Secretary. 
of the Interior may withdraw lands. required: for! irrigation: works. 
from. public entry only. Whatever. else. may: as ‘true, these: lands 
were already withdrawn from entry.: | 
The: withdrawal of April’ 7, 1911,. was: s-anthogined i coe aét ot : 

yi une 25;.1910 (36 Stat. 847), and. aoe to have been made under 
that act: .The authorization was to “ temporarily ” withdraw any of — 
the public lands of the United States from settlement, location; sale, 


or entry, and reserve the same for. public: purposes: to be mpocihed a 
‘in the order of withdrawal, and. the. public purpose here specified = 
. was, as has. been seen. “ examination’ and classification” as to coal 


values. There is then no- uncertainty. of purpose. - The facts consid- ; 
ered, that purpose may be shortly stated as‘an intention to prevent. . 
the Teens | appropriation of public lands of the United States 


valuable for coal, and: to. ascertain whether: the section: here’ involved _ he 


was’ of the. eharnckee: ranted to the State of N ew: Mexico. - This 
being: so, there was not and could not have been: a*purpose to defeat _ 
a grant ee provided for if the lands 5 were, ‘not t of the character 
s which defeated its attachment. : ge eRe ee Ee 
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“In thie: view ae cwill not. ae nécéasary to. Agtis Tength ys Ce 


° = f questions raised on. this record, aliunde, particularly as to the right eee, 


of the State to select. indemnity for this tract, under the provisions §— 


“ 7 of the act. of February: 28, 1891: (26 Stat. 796); amending said sections | _ : - 
“9975 and 2276, Revised Statutes. This is an adventitious suggestion. aN ie 


of no: value on the merits of this. case. It. will be enough to say of — a ie 


et that at best the. State never had. more. ‘than an option to take Mie? eek, 

_.. demnity or to await the. extinguishment: of the: ‘withdrawal. Of 1911 #8 

.° and come into the full enjoyment of the -land in place. See United = 
States v. Thomas (151 U. 8°87, 583-584) ,. and Territory of New 


_ Mewxico (29 L. D. 364; 34 L. D.. 599). Tt has not at. any. time been © or 


-. requested nor has it sWown any disposition to resort'to its lieu land © 


: right, if it had one.. . Now. the land has been. determined. to. have been Ey : | 
of the character granted, and the suspension. has been. removed, so. 


ae that even if it desired. to select. indemnity therefor. it could not be. 5 Sap a 


"permitted to do so under any law. Joseph. Cc. Bring hurst (50 LD. 8S 
628). The title of the United States to the land involved at: the 8. 


time of the purported. withdrawal. for. reclamation te was s not 
| Such. as will support that withdrawal. ee : 
~The decision appealed: from | ig? ge es 

| Ae 7 ° ie 





+ - PROCEDURE ‘UPON ‘NONMINERAL APPLICATIONS | FILED SUBSE- 
QUENT TO. APPLICATIONS FOR PROSPECTING PERMITS AND 
‘LEASES—CIRCULAR, NO. 1021 (1 L.D. 167), MODIFIED. ee se 


“Iysravertons | 
-[Cireular No. 1136) 


| Devarranenr 0 OF THE ee 


GENERAL LAND Orrice, - sh Seren 


nb bee ba “Woslangion. Dd. CG. December 20, 1987 
a Reersres, Unrrep ieee Lawn: OFFices: oy 
Paragraph 5 of instructions of July. 21, 1925, ‘Circular No. sos 


. — (1 L. D. 167), which: reads as follows: 


“Tmmediately upon’ ‘the expiration of the ‘gins allowed: you. will: ee all 


A . papers: to’ this office with: evidence ‘of: Service on: each of: the persons involved. : 7 
with your. report. . ‘You: will not allow ‘any. such nonmineral ppeticaion ‘until - 


| instructed by this. office 


eet hereby modified’ as. to “the arenas laid: appiicatidas' in. * eouiflict. with 7 


applications for prospecting permits .or permits g eranted: . In the case 

~ of such. applications, you will proceed: in. accordance with. the: in- 
ee ~ structions preceding paragraph 5 of. said Circular No. 1021, and ite, 
he Soils all. requirements, shall have been satisfactorily, complied with, you - 


ae 57522—27—vor 52—16 
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~ yall: seten the applications to: et aon iia Oster: as Gieead iy is Ee 


_ section 13-of. the. desert- land. ree sialon) Circular: No. Sak 4. me Li. D. . 
A483, 450) 2 so 
 Barasraph 6 of s said Cirenlar No. 1021 3 1S: = henehy amended to ) read 
a as follows: : son | os ee iF 
(a) Homestesid applications’ in’ aentent pene: is claimed by reason of dite 


| settlement: and: ‘desert-land | applications ' where preference | rights ‘are claimed - 


under the act. of March: 28; 1908: (85. Stat. 52) over mineral claimants having ‘ : 


: prior, applications for. the land, and . . 
(0) Homestead applications (except siock-riising epmiyuiens): and.  desert- 
a land applications, which conflict. in part only with prior euppessone oe oil and can 
: gas prospecting permits, ¢ or - Bermits, Branted.. s 


. “Wana, Serr, ee 
Oe ommissioner. 


_ Approved: re a oa oe 
- First Assistant Seoretary.. bee get eee 


a EAN ALLING 
Decided December a7, 1987 


* Om AND Gas Laxns—PnosPEorine Permrt—Crriensmie—MINons. 


Persons ‘under 21 years. of. age are not. qualified to take ‘oil and. gas aroect: : 


- ing permits under. ‘the’ act’ ‘of ‘February. 25, “1920, notwithstanding t that. b they A ue 


are native-born’ citizens of the United States. 


ey Finnuy, First Assistant Seoretary:. 7 re eS 
‘This is an appeal by Jean ‘Aling ain a. decision by the. Cine | 
missioner of the General Land Office, dated August 27, 1927, reject-_ 


z ‘ing her. oil and: gas prospecting ‘permit: application for contain land 
in the State of California for the reason that she was only 17 years 


-and 10 months of age at the. time ce hima and” was s therefore held | 
not to be a qualified. applicant. - . Sa el ee a ee 
“The appellant’s: attorney. says: 


“The Congress of the United States: has by its legislative enacunents: jong 7 ds, 


| recognized. the: rights | of minors to initiate. ‘claims and acquire title to. public ote 


lands, and the right: to develop: and. hold lands known . or believed to: be. more 
valuable: for: the. minerals therein contained. than for. other . purposes. . In the- 
laws passed by that body for the disposition of ‘the ‘public. lands. It: has: been 

specific in fixing the minimum age. limit of applicants. when believed to be neces- 


sary, has in eertain ‘cases modified. such requirement in thé interest of justice, oo 


and. has recognized the right of minors to develop and acquire mineral lands. 


The attorney cites a decision by the ‘Supreme Court of the. State v rs 


of California to the effect that minors are qualified to locate mining | 
- claims and states that the general leasing act o Hebriary: 25, ee 
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; . 8; and! was ecatandad: to a the legitimate. successor of the placer min- a a 
ae law as to some minerals, including oil and gas.. © | nee 
oe rene the fourteenth aca: to the Constitution of the Unitea watt he, she 


AT persons born or ‘naturalized in. “the United States, and subject i the juris: 7 nad ee 


7 ~ diction. thereof, are citizens: of ‘the: ‘United States: and of the | State. wherein ae 


ee cate reside. | 


In the first « eee of the leasing 2 act provision. is made that st'oontally oT 


ee : : mineral. deposits shall be subject to: disposition i in the form and man-- ae E 
ner ‘provided by said act “to citizens: of the United States.’ a Does. eC 


that’ mean that permits and: leases must be ae to. native- born 7 “a 


citizens of the United States regardless of'age? — 


The act of March 3, 1877 (19 Stat. 377), provides “ « that it ahall te ; 


ch awful for any citizen of the United States, or any person of requisite ae) 


age ‘who may be entitled'to become. a citizen, and who had filed his _ : | . 
_. declaration: to become such’ ” ‘to make a desert- land. entry. This 3 dS. ae 


- not affected by. any supplemental or amendatory legislation. 


In a decision (unreported) of March 31, 1905, in the case of Lewis, a 


-'M. Lewis the Commissioner. of the General Land Office held that’a - 


- native- born citizen under 21 years: of age was not qualified to. make a 


desert- land entry.. That.decision became final. | 
In its regulations of November 30, 1908. (37. 2 D. 312), under the 
desert-land. laws this department: prescribed that—_ oe a ed 
os Any* citizen Of : the United. States,. twenty-one years. ‘of: age,’ or. any. person : 
of that age who, has declared his. intention of becoming a citizen, of the Unites. 
States, * * ? *, can make a desertland entry. | | 
_ This. has remaindd, unchanged._ (Circular No, ATA; 45, L. D. Ms, a 
346; 50. L.. D. 443, 444.) : “ 
“The timber. and stone. ae or Js une > 3, ‘187 8 (20 Stat. 89), proy ae 7 


that certain. public lands, valuable. chiefly for timber,“ may be sold os 


to. citizens of the United States, . or. Ses who haye. declared their a 
intention: to-become such.” . | | 


On Je anuary 12, 1883, ae Comminicnty of ne Genpral Land Office - 


instructed. the register. and .receiver: at. Olympia, ‘Washington; to 


. x reject. all ‘timber and stone spiplications by minors. Luther: M aren ae 
5" (2 L. D: 332)... : co iS 


The fcllowune is fod in the: timber a stone. ‘regulations sof . 


oe | November 30, 1908 (87 L. D. 989): 


‘One timber and stone entry may be mnde for: not more “than: 180 acr es. ue any : 


a8 - - person who is a citizen of the United States, or who has. declared. his. intention 
. oe become. such citizen, if he is not. under 21 years of age, cu ry as rene 


~ See also. Circular No. 851 (49 Is: D. 288; 51 Ls D. 365). 


The department i is of the opinion that an oil and gas- Sete co 


permit may propel be considered a contract between the Govern. .- ae 
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eat. and the permittee. anaes that: may he it is diene ‘that: an 
~ oil and gas lease is a contract between the Government and the lessee, 
: And permits are merely preliminary to leases. _ . we a 
Under section 25 of the Civil Code of California «“ minors. are: 1, 


; ; | e Niales under twenty-one years of age; 2. Females under eighteen years : a | 
a a age.” _ This hasbeen. amended, effective July 29, 1927, so that 


- “minors are all persons under twenty-one years of age.” “Statutes — 
wid Amendments.to the Codes, California, 1927. Ch. 661, p. 1119. 
_ Section 33 of the Civil Code. of California reads as follows: 


Gk minor. cannot’ ‘give: a delegation: of: ‘power, nor; ‘under: the. age of eighteen,’ 


make a contract relating to real property, Or any. interest therein, or relating, i ae 
any personal property not in his immediate Dope en: or. control. Civil Code 


a of California, Deering, 1915. 
In short the modern doctring. : is : to the effect that, ‘except’ as to a ‘nactowly* 
_ limited class: of’ contracts which are ae and binding upon: him, an. infant’s 
contracts are voidable, but not void. : es In accordance with. the general _ 
principle just. stated, .a deed of land ‘executed 1 by. an. infant grantor is voidable 


only, and oper ates to tr ansfer ‘title which. continues in the gr antee or those who | 


take title under him | until | divested | by § ‘some, act of the cantor. 14 R. C.: L, 
228, 225, ae a | Ps 
The depaitinent { 1s ot the opinion “that native-born citizens of the 
United States under 21 years of age are not qualified to take oil and 
gas prospecting permits, for the reason that they are not. capable of 
entering into binding contracts generally, and for the further reason 
_ that some qualification | as'to age is necessary: It would be’ absurd to 
believe that it was the intention of Congress: that permits and leases 
should be isstied to children of tender years. ‘The constructions given 
to the desert- land and timber and stone acts by this department have 
remained unchallenged for many years and‘it must be assumed that 
Congress was well, aware eee when the — a act was - 
passed. cee eS " } eRe ys 
It is true that : a contrary construction iia been given 46 the: mining 
law. In section 2319, Revised Statutes, it is provided that “all valu-- 
able mineral deposits i in lands belonging to the United States. 
are hereby declared to be free and open to exploration. and purchase 
ane “by: citizens of the United States and those who Wd des, | 
| clared hei intention-to become such.” _ 
~ In an early California case, Diane Vv. ona, (72. Gal, 581, aa 
eo Pac: 182), which has been éited by the appellant’s attorney, it- was held 
en that minors who were citizens of the United States could make min-~. 
| ing locations. On this. subject Lindley says: Spt Oe 
| “Minors porn in 1 the ‘United States are citizens, and may loca te mining ‘claims, 
There is. no requirement in the general mining laws that the citizen shall be_ 
of any particular age. To. say that minors are not: qualified: is to. say that. 


they are. not. citizens. -The- conclusion is strengthened. by. ‘the circumstance that . 
in. ‘some: instances. ‘the statutes Se. nee that the citizen shall be of ¢ a. 


a a 
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oe partiewlar « age: pefore he: may acquiré certain classes of publie 1 lands.. Thus, ine 


"> reference to: coal lands, the provision is, that every person above the age of . 

| a os twenty-one’ years who is a. citizen of the United States may enter such. lands. 

A similar provision exists. as to homesteads ‘under the federal ‘laws. ‘The ex- 7 
~ pression of a requirement as ‘to age in some: instances, and the. omission of it = 


in others, is significant. - It is quite: true that minors. may. not transmit: title. . 


during infancy with the same freedom as. adults. During. this. ‘minority. they , 


are incapacitated | from. entering into binding contracts, except. for ‘necessaries, . 


and, generally speaking, may act only through guardians, under the super 
vision of the courts.. But this circumistance does not eae then from: acme: oS 
it ing property. Lindley on: 3 Mines, third ed., sec. 225. pay | 


~ But there i isa wide difference between the mining nee on. _ one’ e hand : 


. and the desert- land, timber and stone, and. general leasing laws. Ons 7 
; the other. Under the mining laws a person: ‘is not’ limited as to the = ee 
number of claims he may locate, and he can make locations MN GhiGa i) Ses 


names of his minor. children. In the California: case: ‘cited. B. father 


had made some of hig minor ‘children colocators with himself. Buta 


under: the desert- land act and the timber and stone act a person is 


limited to one entry. And under. the leasing. law there is a definite 
limitation as to the total area which may be held by one person ‘under * 


permits and leases. If minors should be considered qualified 1 to take 
permits or leases they would. ‘probably i in most.cases appear. through 
their ‘parents: as guardians. — In the present. case, the appellant has 
had her father appointed guardian of her person and estate. . It. was 
a case of a drawing under Circular No. 929 (50 L. D. 887). and the - 


indications. are that the appellant’s father and mother were also . Phra 


| applicants for the land. involved. ee | | 
- The decision appealed ; from i AS, 4, ee, ee ee ay 
| ah i, , eee | Armed. 
"LEASING oF: LANDS IN ALASKA FOR GRAZING LIVESTOCK 


| Reeotamions i . 


“[Cireuar No. 1138). 


 DnrartMEnr or. THE ‘Tiwrenton,. 

Pie ey oe | Guneran Lanp. Orrice, 

- te | : _ Washington, D. 63; Fe anuary va 1928. 
vee incre & AND Deon Teo _ANcHORAGE, ee | 

7 Rucisrers AND Recervers, NoME AND F'ArRBANKS, , Auasea; 


ro ‘Drsrrior SUPERINTENDENTS, Bureau OF ‘Epucartion :. as eoeeih age 
~The following instructions. are. issued. under ae act, OF Cone | 


: oe approved March. 4, 1997, (44: Stat. 1452), entitled “An ‘Act to. provide : : ; os 
. for. the. protection, development, and utilization. of. the public lands 


‘ “in. Alaska, Py establishing, an. adequate. een for grazing livestock : oe. 


fe: thereon.” 
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5 ks The cere of the’. Interior is authorized, ‘on application. or. 


7 ; eee to create grazing districts upon any public lands in Alaska, 7 | e 


> surveyed or unsurveyed, outside of the Aleutian Islands Reservation, 45 
national forests, and other reservations administered by the Secretary 


- of Agriculture and outside of national | parks. ind. monuments, and to 


- Tease: the grazing privileges therein. 7 | a 
(a), Leases will not. be granted. for. areas. iach Brae nee natur oa oO 


: grazing grounds or routes of migration of wild animals, such as cari- 


© bou and moose, it being the policy to retain such areas intact. for the. ae 


benefit. of wild life and: for the natives to subsist thereon, and, ta - 


prevent the interbreeding of reindeer with wild animals. | 
(b). Any grazing district may be enlarged or diminished, for : any : 


Pe sufficient, _Teason, subject: to existing rights of any lessee. 


FD: Notice of intention to establish a grazing district. will be pub- : Z 


7 listied: once. a week for six consecutive weeks in a newSpaper of general “ge gs 


| e circulation in the judicial. division in which the proposed district is 
to be established. The notice will describe the boundaries of the pro- 


e posed district. and give the date on which the district will be estab- 


Fished. On or-prior to the date announced. in the published notice, 


any person may file objections to. the proposed action, | 
8. After the establis shment of a grazing district, iene for 
| leasing the. same. may be filed, in triplicate, in- the HOPSE district 
land office, © : 3 . 
.,. (a) "Apiilivations for Tense for reindeer’ grazing areas. by natives 
or associations of natives may be filed through a district ‘superin- 
tendent of schools, a supervisor of reindeer, or other responsible 
official, of the Paces: of Education. . 

(b) After a serial number has been ioe by the register to an 
application: for lease, one copy will be forwarded to ‘the Commis- 
sioner of the. General: Land 0 Office and one to the division’ inspector at. 
| Anchorage, Alaska, each copy to be accompanied by'a status report. 
. If the application is for. reindeer grazing, a Py, should be filed 1 an. 

| the. office of the district superintendent. - | 


(c) Applications for leases. eet conform substantially to. the: es 


_ appended form (4-469). a | 
_. 4, When a copy of an application for’ Teas is used: by: the _ 


division: inspector, he will cause an investigation to. be made, except te 


: s where such investigation” has already been made by a representative ef 
- of the Bureau of: Education, and report. tothe Commissioner of the 


General Land Office as to the livestock to be grazed on the land; as to. | 
the improvements, if any, existing thereon; as to their use and occu- ae, F 


e ‘paney 5 and’ as to the feasibility of granting a lease. | 
ce Ce Every application for the leasing of a reindeer grazing’ area, . a 


ene ‘when transmitted. by the register of the district, land office to the Ne a 


- t Form (4-460) ‘omitted. 
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os ~ division inspector, il be icebtipanied. by: a prey or concurrence in. = 


_ a prior report, in duplicate, by an official of the Bureau of Education. fs | 


carga by the Commissioner of Education. 
_. 5. The Secretary of the Interior may temporarily close poitions of 
8 leased area to grazing whenever, because of incorrect handling of | 


"the stock, over grazing, fire, or other cause such action is necessary to 


restore the range to its normal condition.. This temporary closing 


will not operate to exclude such lands from the boundaries of a lease. | 


6. The Secretary may: prescribe the: maximum number of stock’ . 


_ which may be. grazed on a particular. area, this maximum number to | 


os be fixed on the condition of the range and its accessibility to summer cs 


_ and winter feeding, with the right to reduce the maximum number } 


- of stock grazed whenever:permanent damage to the range is liable to. 7 
result, and to increase the number whenever ib is: — to. do SO E 


dee a without injury to the range. 


7. The Secretary may reduce the Igased"s area, if it 1s excessive 2 for - 


a ‘the number of stock owned by the lessee. j eet 
8. The. Secretary may exclude stock from a spatified a area. where oe 


: ty iti is determined that such area is required for the protection of camp- — Bi 


ing places, sources furnishing drinking water to communities, roads 
and trails, town sites, mining claims, and for feeding erounds near 


: villages for the use of draft animals or near the. slaughtering or ship- ae 
ping points for use of stock to be: marketed, and for. rons ouab le: native a 


_berrying grounds. - 


9. “Natives” as enentioned: in: section 6 ot a ade is. defined as > He & 


ae meaning 1 members of the scion races, eupabiane ees: of whole 7. ite 


or mixed blood... 


aay Other occupants: of the: range” is ‘defined: as meaning persons ee ae 
ve occupying the: range on. March 4, 1997, and the area. regarded as oc- 
— cupied by’ this: class will ‘be: lirnited in: the: case of homesteaders: OF. | 
other claimants under public land laws to the. area, ey used or - a 


: occupied on that date. one : 
— -(b) “ Settlers” will be eerded: as: ee persons who hae sata “ 
= lished and maintained a bona fide residence within or: ae to & 


ae grazing district either before or after March:4, 1927. | = 
~. 10. Preference will not be granted: according to: ‘the es listed rare 
2 under section 6 of the act where to do so would oust others who have 
| been: grazing the land applied: Soe if it is: determined that such. other’ Ves | 


eae. should be protected. — 


2 Polke Any person claiming a ‘Beafrence toh: in a tess arinat pally ; a 
a state. the. ae by affidavit ‘daly: corroborated, : ‘on. ies such claim = 


cate made. | 


7 19. Tf s an applicatonsk for a eben is. , filed j in ie: name OE: a “corpora- “s 
: ‘tion, the applicant must be prepared: to furnish. such evidence of. eo ae: 


. creation of the corporation as the le omeiany, may neque: at 
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ae ‘It the land for which: a lease.is ere is  darieyed, it must aw = 
described by legal: subdivision. If the land is uhsurveyed, it. may 


be shown by a map drawn to appropriate: scale, showing the land 
in relation. to rivers, creeks, mountains, mountain peaks, towns, is-... 


7 Jands, or other prominent topographic’ features or natural. objects, 7 a 3 
with. the: approximate. eouuce aoe rn of. at least: one. eee oe 


on the boundary. » 


14. Leases will oe er ee fos grazing on a definite area, Negeant SS 


_ Cie local conditions or the administration of the grazing pr ‘ivileges ee 


- makes: more pracueale® a. lease based on. 1 the number of stock to. be: — | 
i Poe grazed. : 


Pili Unless ee pr soeidea: ear ieees ‘aha pay io ne proper 


sk district’ land office such annual. rental, per head or per acre,.as may : 


be determined is a fair’ compensation to:be charged for the grazing - : = 


a of livestock on the leased land, _the compensation to. be fixed: with 4 


due regard to the general economic value of the grazing privilege. : 
~The date for making the annual payment will be specified in the lease. | 
(a) If the rental is to be paid according to.the number of animals — 
grazed, no charge will be ‘made for animals under one year:of age 
at the time of entering on: the leased ‘area, provided. they are the 
natural increase of the stock upon. which feos are paid. ; 
LB: Proposed. assignments, in whole or in part, of a lease miuat be 
submited to the Secretary for approval, and must be accompanied 
by the same showing as is required of applicants for a lease: a 
17. When it appears necessary. for stock to: regularly cross any 
portion of an established: grazing district, and. undue injury to 
other interests will not result, suitable driveways may be established. 
Such. driveways will be as short and as easy of passage and access 


as the character of. the country: and the protection of other interests 


will permit. ‘They: will be established with care for the interests of 
lessees using adjoining ranges. Where driveways are reserved along 
well- defined routes which must be traveled, all grazing. on. these ee 
areas will be prohibited except by stock in transit. a Be 
(a) It is absolutely essential that persons ‘driving or. transporting a 


stock from one point ‘to another comply with the quarantine regu- wes 


, lations prescribed by- the. territorial or other proper authorities,:and © 


- unless they do so the privilege may:be denied them: The condition | “ye 


ae of the stock-as to contagious or infectious diseases will be determined i 
| ee by. the proper. Federal or territorial authorities. a7 = 
Weare.) Crossing permits will: ordinarily: not: be required Shen: the a 
i: “period. for. crossing’ is .short, when: the: stock will be driven -along a: 7 a 
public highway and will not be grazed upon the leased land, or.when 


such crossing will not. interfere with the grazing district adminis- “ 7 
| tration. or other: related interests. | eG Or eee 


| ae i : DECISIONS: RELATING TO THE PUBLIC ‘LANDS - | 249 is 


(a) Tree crossing ¢ permits will be issued. ne the: diver inspector : 


~-when good | grazing administration or the protection | of other'ree 

‘lated interests do not. make the issuance of such permits. objection- a 

able. Applicants for crossing privileges must make their applica- 

_ tions to the division. ‘Inspector, or such other officer as he may desig- . a_- oe 
= nate; sufficiently in advance of the date when such privilege is to 
_ begin. to enable the proper officer to handle the details of the busi- = 
-ness:and to give such. sufficient notice of the ‘proposed drive to the 
lessee that he will be able to remove his animals from: the line of 

the drive if he so desires. The: application must show the number — nee 
of stock to’ be driven, ‘the date. of ee and the: pppronae Ie. | 


ee required for crossing. . 


_(b). Applications for crossing permits may. bs ae either: in — | | 
person. or by letter, and permits ae be issued to either the ower aie Ae 


. Or persons in. charge of the stock. | | 
” .(¢) Tf the: land to ‘be crossed. is eaiseload and thes co does 
"Hot: desire to waive the right. to its exclusive: use, the stock must be . 
so handled that the animals a. not intrude. upon: the adjoining : 
grazing areas. ae , 
(d) If-a opine oane within + a. ‘grazing district j is ‘tie: only. one. | 
(Reasons accessible to persons grazing stock outside.‘that. grazing 
_ district, crossing: privileges may be allowed ‘under. such restrictions : 
as are necessary to protect: the interests of the. lessee. a ae 
19: Any person, ‘including. prospectors. and miners, may “ graze, | 
free. of charge,. not more: ‘than 10 animals upon’ any land included 


- within ‘any grazing district upon. applying to the division inspector, — 


ey 
thus. grazed: and ‘the: approximate | time such “grazing. will: ao 


continued. | : | 
20. Any eee or. other: ‘native: OL, hale: breed, or association eo 

thereof, may. apply for a. ‘grazing. allotment on. ‘unallotted: public ig ee 

lands, ‘and the same lease shall be issued to him. or them. as:to other 

persons, except that no annual ‘rental will be charged for such lease. ae 

~ Such applicant must show by a. corroborated. statement that: the ap- 

plicant is an. Eskimo or other native or, half- breed, Or, an. association A fess de 


_ thereof, and entitled. to. such. lease. without, charge. . 


in person or. by. letter, stating the number and kind of -stock. to. be. 


21. ‘When such Eskimo, native, or half-breed. ‘prazes his I livestock, a . | 
| through cooperative agreement, onan allotment held by: other lessees ae 
70r permittees, any grazing fee: ‘charged forsaid land on the basis of == 


— acreage will be reduced in proportion. ' to the relative number of such’ — 

| native-owned livestock to the total number on said allotment. | 
- 92. “Whenever. any livestock association,’ whose “membership in-». | 

re a. majority of. the lessees or. permittees’ owning any. class. of ; 


"livestock using a range district. unit.or allotment,.shall select a com- a ce a? 
nites a a earn on the part of which shall. be binding « on: the Sar 
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association, sach committed, upon application - to ‘the Secretary, may 7 
be recognized as an advisory board for the association.. Such ad- — 


oe _visory board shall then be-entitled to receive, notice of proposed 


~ action and have an opportunity to be heard by the local’ Tepresenta- 
tive of the Secretary in reference to increase or decrease in the num- 


a ber of stock-to be allowed for any year, the division of the ange ? 


| between owners, or the adoption. of rules to meet local. conditions. 
_ (a) When an association represents only a minority of the lessees 
or perinittees owning any class of livestock, but its members own 75 
per cent of that class of livestock using the range, ‘its advisory board | 
may be recognized upon petition of a sufficient. number. of other 
owners to constitute a. majority of all the. grazing Jessees or per - 
‘mittees affected. oe 8 


“tb): ‘Upon. reaueet. ae aad. sats ie: Pee ‘ot, an officially | ~ 
- Seooedibed advisory board, the Secretary may adopt Roe ink rules to 
regulate the use and oecupancy of the range and to prevent damage - 


to the range areas, under rules to be binding upon and observed by — | 


all lessees or permittees. grazing stock within the range involved. 


Such conditions as may be necessary may be imposed upon the han- 
dling. of permitted stock, the employment of herders to confine the. 
stock to the allotted ranges, the distribution of salt, the enforcement 
of territorial livestock laws, and the construction of permanent im- 


- | provements to protect the range or facilitate the handling of stock. 


23. All conditions contained in the prescribed form (4-470)? of — 
lease, but not. otherwise mentioned in these regulations, will be con- 
sidered as a part hereof. | | 7 | , 
> 7 ‘ve | | Taos, CG Have, | 
a es Acting Commissioner. 

ae concur : 7 : 
oN NO. ee ‘Tromrr, 

| C ommassioner. of E ducation. 
sik prored= oe 

“EL C. Fixer, | Rain ets 
— erst: Assistant Neseatane, a 

ce Ack ‘To ‘provide for - the protection,’ ‘development, and ‘utilization’ of the 
public lands in Alaska. by. establishing an. acrauete system, for erazing: livestock 
_ thereon... ett eg? aia, g. a ee tae = | 
3 Be tt. enacted oy the Rowite: and ‘a ouse of Representatives of the United States ee 

(Of America. in Congress assembled, ae a ae . : . 


| | "DECLARATION oF ‘POLICY 


2s Srorion- 1. Tt j is hereby, dediacsa. to. be fhe policy, of Cone in n promoting hae 
the conservation of- the natural: resources of Alaska to provide for the protection = 
and | ‘development of forage plants and for the beneficial utilization thereof for ae 


Me a Form (4-470) omitted: . 7 
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grazing by’ livestock mee ‘such: regulations as may a considered necessary Bee 


and consistent with. the purposes and. provisions. of this “Act. In effectuating | 


a this ‘policy. the use of these lands for grazing shall be subordinated (a) to the | a 


7 development of their mineral resources, (b) to the protection, development, and 
= utilization of : their. forests, (c) to. the protection, development, and. utilization 


of their’ water resources, (a) to. their use for agriculture, and (e). to the ‘pro- a. 
_ tection, : ‘development, and utilization | of such other resources as may be Ace oe 


ue greater benefit: to the @ public. a 
ve oe | DEFINITIONS 
SEO. 2 As 1 used: in this Act—" ee es aoe Pow oe 7 ae 
mn “(ay ‘The term te Deon ha ~means: individual, partnership, corporation, or’ asso | 

. ciation. ; eae 

“ (2)-"The tern ae district” ms “means any: erasing district established ‘under the a 

i provisions of this ‘Act. : ees : | 

(8). ‘The term:“ secvetary 2: means s the Secretary ¢ of: the Interior. 

ae The term: Mt lessee " “means the holder of any lease. mes 


"GRAZING DISTRICTS 


“Seo. oo a: The. Bocectacy may establish. grazing districts upon any public - a 
lands ‘outside of the Aleutian Islands Reservation, national forests, and other 
reservations | administered by the Secretary of ‘Agriculture: and > outside of ey ‘ 
national’ parks and monuments which, in-his opinion, are valuable for the: graz- ets 
ing of livestock. Such. districts may include such areas of surveyed and unsur- a 


veyed lands: as he’ determines may be conveniently. administered as a “unit, even | 
if such areas are neither contiguous nor adjacent. | | 

(b) The Secretary, after. the establishment of a district, is atithowizea: to lease 
the grazing privileges therein 1 in accordance with the prone of this title. 


"ALTERATION OF GRAZING DISTRIOTS 


SEC. ay After any , district: is "established the area. embraced ‘therein may “be: 
altered in any: of the following wayS: | ws 

(1) The Secretary may. add. to such districts any public lands which, in ys | 
opinion, should be made a. part. of the district. - : | ek 

(2) The Secretary, subject. to existing: rights of any: Jessee, may exclude » from 


such district any lands which he determines are no longer valuable for " grazing ae 


purposes or are. more valuable for other. purposes. 


(8) The Secretary may enter. into cooperative - agreement with: any ‘person, _ 
in respect of the administration, as a part of a district, of lands: owned by 
such person’ which are “contiguous: | or. adjacent: to ‘such. district or. - any. part," 


tae thereof. 


% Norrcw OF ESTABLISHMENT OF GRAZING DISTRICT 


"Sto. 5. Before establishing a district the ‘Secretary shall publish once” a ‘ 
~. week for:a period of six consecutive. weeks in a newspaper of general circu. 
. lation in each judicial division in: which the proposed district ‘is. to. be estab: : 


lished, a notice describing. the” boundaries. of the proposed. district, and. an. | 


tee nouncing the date on which he. proposes to establish the. district. 


2 | PREFERENCES | 


F See IBA. 


“shall, as far, as is | consistent with, the efficient. administration of the. grazing . 
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district, prefer a natives, (2) other Secioanes of ene a (3) pre . a 


| tlers over. all other. oe 


TERMS AND CONDITIONS: oF LEASES eer 


‘suo. 4. a ‘All leases: shall be made by the Secretary for a. term of 20 years 2 a 
Je except where the Secretary determines. the land may be required for other — oie 
‘than grazing purposes within the period of 10 years; or where the applicant . 

desires a shorter. term, and. in such cases: leases may be made 1 ‘for a. shore tee 

~ term.’ : | ae 
.  (b) Leases shall be made for grazing on a definite area except ‘where 16cal W oie a 
- conditions or the administration of grazing privileges. makes more practicable.” 


a lease based on the number of stock to be grazed. 


" .{e). Each lease shall provide that the lessee. may. surrender. his fence” ‘an d, Se, 
se if he. has: complied with the terms and conditions for the: lease: to. the time of 

| gurrender, may avoid further liability. for fees thereunder. by: giving written a 
notice to the Secretary of such surrender. The lease shall specify the ae ait we 


of time of notice, which shall not exceed one Ten: eet 


‘GRAZING EES. 


* Sumo:; oS (a) The Nsvataty shall determine for. each. lease the. ‘grazing ‘fee. | 


ge to: be paid. Such fee ghall— 
| (1) Be fixed. on the basis of the area eased or. on. ‘the basis. of ‘the number 7 


and kind of stock permitted to be grazed; 


ABY: Be. fixed, for the period of the lease, as § a seasonal or annual fee, pay- 
“s “able annually or semiannually on the dates specified in the lease; 


| (3) Be. fixed. with due regard to the general economic: value of the erazing 
privileges, and in no case shall exceed such. value ; and : 
(4) Be moderate. 3 


(b). If the Secretary. aeternines. such secon to be’ for the. public interest 
~. by reason of. (1) depletion or destruction of the range by any cause beyond 
- the-control of the lessee, or (2) calamity ‘OL disease causing - “wholesale | de-. 


~ struction of: or injury to. livestock, | he may grant. an: extension of time for 


making. payment of. any grazing fee - under | any’ léase, . reduce © ‘the Amount. of = 
aay such H pty men ty: or Telease or cenaree | the lessee fr om making ‘such payment. 


DISPOSETIO’ NS. OF RECEIPTS. 


‘Seo. 9. All. moneys redaived. during any. fscals year on "Account: moe such es 


in excess of. the actual cost of administration-of this: Act shall be paid at the . 


end. thereof. by. the Secretary of the Treasury... to the Territory of Alaska; to 


re “be expended in: such manner as. the Legislature. of the Territory: may dir ect for 2 es 
iad: ‘the benefit of public education and roads. : ve a at, tee 


AS SIGNMENT Or LEASES | 


) $80. 10. The lessee may, with the approval of the Secretary, assign in aehuis 
i in part’ any lease, and to the extent of such assignment be relieved’ from | 
any liability. in respect of such lease, “accruing: subsequent to the effective date i 


of. such assignment. - | | 
_ | IMPROVEMENTS 


_ 


laa ia: ) The Secretary may authorize a lessee to consttuet “and/or mains. : 


os 


. tain’ and utilize as any area included within the provisions of his. lease any 


o 


z s 
4 
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tence; puilding,, Soreake: reservoir,. well,- or: other improvement needed for. ‘the 7 


| exercise of the grazing” privileges of the lessee. within such area’; but-any- such. | 
- fence shall be constructed as: to: permit the ingress. and egress. of miners,:.Pros-_ | 


e -pectors for minerals, and other persue oiled to enter such area zor lawful mi 
purposes. | & 


| (b) The lessee s shall. be | given ninety days from the date of termination oe. | 
% his lease for’ any cause ‘to remove fr om the area included within the provisions. 7 
of his. lease any. fence, building, corral, or other. removable range sopreneT a 


owned or controlled by. him: : | 
(ce) If such lessee notifies. ine: Secretary | on or aietone: the termination. of his 


os lease of his determination to leave on the. land any. improvements the construc- ee 
tion or maintenance of which has. been. authorized _by- the Secretary, no other =. 
or person. shall use or occupy under any grazing lease, or entry under any public _ 

land law, the land on’ which any such improvements | are located until there ae 


_ has been paid to the person. entitled thereto the value, of such Amproveinents. as > 
determined by the Secretary. a | | , | 


| PENALTIES | 


oe 12. Within « one year cae the date. of the establishment: of any district | 


the Secretary. shall give notice by publication in: one or more newspapers: of a = 


general circulation ‘In each. judicial. division. in) which. such . district or .any » . 
part thereof. is located that after the. date ‘specified | in. such. notice it. shall be 


unlawful for. any person to graze any class. of. livestock on lands . in such. dis 
. trict. except: under authority. of a. lease made. or. permission granted. by: the. Secre-. 
.. tary; and any person. who- willfuly. grazes livestock.on. such lands. after such 


sees Said allotment. 


date and without such authority shall, upon. conviction, be punished. DY: a fine 
of nok more tan 7800) eee te ea ee ee ae he 


STOCK DRIVEWAYS . AND FREE GRAZING 


“SEe. 122 (a). The Secreiaity’ ‘may establish’ ‘andi Saeintata: and ‘Yegulate ‘the 
use Of, stock’ driveways jn districts. and: may charge | a fee Tor’. or: pert. ‘the. as 
free use of. such driveways. ; : cela ee 


(b). The Secretary may permit. any person, including prospectors and noe aes 
‘to graze free of charge a small number | of livestock upon aes land included ot 


within | any grazing district. 


. (c) The. Secretary may in Ais discretion’ oe a eer or eae for a grazing“. wee. 
~ allotment without. charge on unallotted public lands to any. Eskimo or other =~ 
.. native or haif-br eed, - Whenever such ‘native or half. -breed grazes. his livestock. 


through cooperative. agreement on. allotment held by other lessee or permittee, 


any grazing fees charged for. ‘said: allotment shall be reduced’ in proportion —- 3 


E: to the relative number of! such | native: owned. livestock to the total number on. 


“HEARING AND. APPEALS 


gné, 14. ‘aniy lessed ofc or "applicant ‘for’ grazing y privileges including: « any. per son a oe . 
- described: in. subdivision’ (e). of section 13, may. procure a. review of any action ee 


: oo or. decision. of any. officer or employee. of the Interior. Department in respect - of | 
“ie: ‘such privileges, by filing with the register. of the local. land office an application ~ a= 


ee for. a hearing, stating: the nature. of the action ‘or decision’ complained of and - 
the grounds ‘of complaint: Upon the filing of any’ ‘such: application the register 


Of ‘such. land office shall proceed. to. Teview: such. action or. decision. as nearly as 


“may be in accordance. with the rules of practice: then. applicable to applications — a 


- 7 “ to. contest entries under the public land law. Subject to eae rules. of practice, 2 . i: . 2 


254 a” "DECISIONS RELATING TO" THE PUBLIC LANDS | 7a _ (Vol. | 


7 2 ppeals may be taken by any ‘party: in rilibenaee from. the decision: of the. ee 7 
to the Commissioner of the’General Land Office, and from. the decision of the 
7 Commissioner. of the General Land Office to the. peecretary “epee os 


"ADMINISTRATION 


. Sn0, 15. (a) The Secretary ‘shail proniuleate all rules and reg ulations neces- 
sary to the administration of this title, shall execute its. provisions, and may 
(1) in accordance with: the civil service laws appoint such. employees. and in 
accordance with the. Classification Act of 1923 fix their compensation, and (2) 

make such expenditures | (including expenditures for personal service and rent 


at the seat of government and. elsewhere, for law. books, books of reference, oer: 


periodicals, and for printing and binding) as may ne necessary. efficiently to es 
' execute the provisions of this title. | | re 
ae 6) The Secretary of Agriculture is ‘auihorized to continue investigations, - 
experiments, and demonstrations for the. welfare, improvement, and increase - 


~ of the reindeer industry in Alaska, and upon the request of the Secretary of. : 


' the Interior to cooperate in matters: vee to the care: of plant and areca ae 
life, Benes veindeer. | . | 
. = LAWS APPLICABLE. i, : 


| ‘Sxo. 16: ‘Laws: now. applicable to ‘Jands or resources in the ‘Territory Te 
Alaska shall. continue in force and effect to the same. extent and in ‘the same 2 - 
manner after the enactment . of: this Act’ as before, and nothing in this Act. o se 


: ‘shall preclude or prevent ingress: or egress upon the lands in- districts for- ‘any | 

' ‘purpose authorized = any. such law, menae: prospecting’ for and extraction oa 
of minerals. dot, Nan. Nb adie tee Speake! 

_ Approved, March 4, 1927 ae Stat 1452). 





RIGHT OF LAND-GRANT. RAILROAD COMPANIES. TO. LIST LESS 
THAN .A LEGAL SUBDIVISION—CIRCULAR NO. MOE: Oke cas ag 
487), SUPPLEMENTED = “ee 

: 3 Eee a 


| [Cirenlar No. 1139) os 


Department OF THE ‘Interior, : % 
~ GENERAL Lanp.Orrice,. _ 
Washington, D.  Grxa ernry 9, 1928. 


Rnererma, ane ee es Omvions; | 
, Diviston Insecrons, INTERIOR DEPARTMENT: 


As. supplemental. to. Circular No.-1077: of jaly. 9, 1926 are Ta. D. ee - 


487), the following instructions will be followed.in. making: examina-. 


_ tion in the field and in ae with hearings a as 8 to railroad Paha 4 


within primary limits : 


In examining in the field, the Felis Gin on or ‘anit hat - 


should. be recognized is that aliquot part of. a quarter- quarter: (40-acre . 
subdivision) having an area of 10 acres,’ or multiple. thereof. A 
quarter- quarter, say NE. 4, NE. e should be divided as follows: 
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NE. 4 NE. y, NE. 4, NW. y, NE. y,NE. Yj, SE. 4 NE. YNEU 
Sw. MA NE. YN E. 1%, or any combination of such minor subdivi- 


sions, for instance N. 44 NE. 14 NE. YA, but not of parts thereof, — 


this because of the amount of survey work that will be required of ey: 
the inspector to secure the identification of the lands involved as 
- prerequisite to their classification. . This same method should. i oe 
the register or other official when ordering a. hearing to determine the. _ 
_. character of land listed by the railroad. In serving notice of mineral 


_ charges the company should be advised in the manner heretofore: — 


| . followed and, in addition, should be. informed that it may deny or. 
admit the Giaracier of the entire unit. (quarter- -quarter-quarter) or 


| multiples, or that in the event it should desire to deny or admit the | 
-- charge as to apart only of such a unit, such fact should be set out 
in its answer, accompanied by a request for a survey ofthe area in. . 


_ dispute, one-half of the cost of such survey to be borne by the com- 


| i pany (departmental. decision. of December 18, 1927, Central Pacific t4a2 


- Railway Company, 52 L. D. 235. In case: of a denial in. part, this - aes 
_ office should be advised and action should then be suspended awaiting. 
_ guth survey: and-further instructions as to. proceeding with. the case. 


: oof the denial goes to the whole unit, the | case may: be poe with cae 


in the manner heretofore followed. oF 
' The same rule will apply when a ation of a lot.or. fractional sub- 8 
= division i is involved, i. e., the rectangular system of public land sur- 
 -veys may be extended. a. step further. into such lot or fractional sub- = 
_ division, soas to break it up into its: component. parts, under such _ ais 
system of survey; but. if. the area,. the character of -which is. denied oe: 
. by the company, is of a form. other than that consequent upon the 
usual subdivision by platting into. ‘quarter- quarter-quarter sections, — 


or corresponding fractional units, then a survey by metes and bounds | 


will be necessary, the same to be: paid for in accordance with depart- ee 4 


ot mental decision of December 13, 1927, heretofore referred to. go tae ee. 
“In. making investigations, the inspector. should bear in mind. the. i. a 
: possibility of a segregation survey being requested. and in reporting 7 
_ give detailed information as to the location or place where the min- oS 


eae - expense | to all artics. © So 


eral is, etc., as far.as practicable without extra trouble or expense. 


- — . As to indemnity lands, there is no. occasion to ) modty Circular’ No. a oe 

1077 of July 9, 1926 (51 L. D. 487). id a i ee 
‘ ‘These instructions are issued with” a. view. to. deere: the oe oe . 
os mineral . character. of the. jands, with a minimum of. trouble. and eas 


‘Tos, ©. 1 Hayton nes 
i * Acting. Ce ommissioner. 
iceman: ese 

- .. EC, nana” 
| ferst Assistant Seoretary. 


reer Mite + cor 


256 te = _ DECISIONS RELATING TO THE PUBLIC. LANDS a | -LYol. i. 7 ae 


RULE FOR. ‘MONUMENTING CORNERS OF . TRACTS. INCLUDED 
WITHIN OIL, AND. GAS. PROSPECTING - PERMITS 


Opinion, Toney 18, 2 928 


. on: AND. mee Lanps—PRosrecrine Punicre—-Sunvey—Bounasras. 


- Survey monuments that are. plainly visible on the ground may be apouted by - 


> an oil, and gas prospecting permittee. as. the: + substantial monuments "at: 
: the eorners of his permitted lands in fulfillment: of the requirement in sec- 


| tion 18 of the leasing act, but if any survey. ‘monument be missing or if. 
. his corner or corners shall be at points which are not corners: for : ‘survey 


oa 
oe bet 8 monuments, he must place a. substantial monument at each cor ner WHETE: no. 


.; Survey. monument. is found. | . J: 
On AND Gas Lanbs—PROsPECTING Permrt—Bounpants—Norice,. | | 
; Where’ an oil and gas ‘prospecting permit is for incontiguous tracts, each’ | 


Ya corner of each tract must be monumented, and in addition a notice as _ 


a required ‘by section 13 of the Jeasing act must. be. posted ¢ on each incon- ; 
-tiguous tract. 2 ae 


Om AND Gas Lawns—PRosPECTING PERMIT—BouNpanres—Novien, 


Section 18 of the leasing act’ does not specifically provide that the monuments 
to: be placed at the corners of permitted lands shall bear any inscription or 
ta mark of identification which. could lead. to other monuments, or to the posted — 

- motice, and the. department. has’ not by. rules or Pepe one prescribed: what . 
Shall be considered se substantial monuments.” ae oe ea , 


-Frvvey, First Assistant. Secretary: 


T have your: [Messrs:. Consaul, and. Metiman letter of ir anuary ad, 


1928, in which you ask - 


eae a Whether under ie Gractice’ of ‘the Interior Department, a reason: 
able: construction of: Section’ 13: of the act of February 25,1920 (41°Stat: 437 se 


and paragraph x ‘of the pr ospecting permits: issued under: said section, require 


that .a-permittee stake or monument : ‘the. corners. of lands covered: by his. permit 


when such Jands. are surveyed lands. included. in the public subdivisional surveys, ike 


“You refer’ to:two opinions of the: department, hereinafter cited and . 


construed, regarding: the monumenting of and posting notices upon. 
_ incontiguous_ oo ‘embraced + In permits and. permit applications, 
and suggest that “ where: an’ ‘oil or gas” ‘permit ‘describes the’ land 

@ embraced. therein by: legal: subdivisions of the: ‘public s survey and Gne > 
-. -or-more of the’ survey monunients are ‘plainly visible on‘ the. ground a & 
~~ no. further. marking is eee Seny. within the’ reasonable meaning of ay 
= ‘the statute.” bpp a . Cat age Sat So ee ee es, 


Iti 1s: provided 3 in rsedtion, 13 of the leasing act 


“The: applicant. ‘shall; Within 90 days after receiving a permit, mark ‘each. of - 
the. corners of, the tract. described ‘in the permit upon the ground with substan: 


_. tial monuments, 0) that. ‘the boundaries can be readily traced on the ground, 
et and. shall post. in, a conspicuous place upon the lands a notice that such permit oo 
aX a has been granted and a. . description of ‘the lands cover ed. thereby. eee 


ees 7 the department said—- oN 


oo post, notice that a “permit: has’ been ‘gr anted' ‘for. sueh’ an area is made in “section. oan ae 





_ DEGISIONS: RELATING TO. THE. ‘PUBLIC. LANDS ° ou B8E cone 


or. 
booh: 





. “This peduizenént: is: s applicable: #6: ‘every’ + peninity: $0. that: : it “abas AOE 
- not make any distinction between ‘Permits for. surveyed. Jands and Th typed 
: Hidte for unsurveyed lands. . 7 : : : Le 2 

~ Inan unpublished. letter ‘opinion dated August 19, ‘1924 4 (Mt. 2B 4 bt) Op me — 









: Si ‘note your. inquiry. whether’ a ‘permittee. whose  perrhit: covers, ‘ten incon i 
2 - tig guous. tracts is: required, to: mark. the corners of each is act or may: by erecting” a a 
monuments at the four corners’ which constitute : the most ‘remote. ‘Points! ‘of oe 

; the: group: of: tracts, meet: the requirement ‘of section 1 of the: ‘permit: : ee ee 
_ The requirement that a “permittee mark. the poundariés: ‘of his” “patmit: saa i seo 








18 of ‘the leasing act, and: its evident object is to‘insure ‘that persons. ‘seeking Tela < 


areas suitable for prospecting may be notified of*the appropriation of the © = 
 Jand. | The ‘department: has” construed | ‘the. ‘act ds: “authorizing the issuance of pee ae 


“permits: for incontiguous” tracts within a. “general - area. of six’ milés; Square. ae . a. — 
(eo EAS: clear that. four monuments placed at: the. outermost ‘corners « “of: a group” Dr ag eae 


of tracts scattered over such an enlarged ‘area, or: one mitch smaller; would be 2090. 


: wholly: inadequate to serve as. notice to: all ‘persons’ viewing the lands: of theirs PES 
prior disposal. ‘The act’ and’ the permits. are worded to deal: with: single: LEACIS ccc oy 
 but'the depar tment: maust. require ‘such morumenting: and marking: of’ “boundaries . ‘ 


of incontiguous. tracts as will. accomplish: the ‘plain. purpose. of: the actin’ that) . 


_° Tespect. : Ine cases’ ‘where. ‘the’ lands: are. surveyed and survey ° ‘monuments: ‘ates ie as 


= 7 plainly visible on the ground;. the erection. ‘of notices upon. each ‘tract, -with® ae es 
Sura description of the land, will meet the. requirements. of the ‘act. and. the. permit. Se ee ae 


7 ‘marked. 


oS “held (syllabus): 


In. other cases. notices must be. costo and. the corners. + Of each tract, must be eee 





En. the ¢ case oor e pileote and Smith + (501 L. D. 0) & the Spartak aes 
| “Where a single: application for. au “oil and gas prospecting permit i is for oe — 
: tiguous tracts, the erection of a notice upon: each tract with.a description of the. ue A 





land is required to fulfill the provision of section 13 of ‘the act of Februdry 25,. 0 


os 1920, if. the lands. be. sur veyed, but, if unsubreyed: the corners: sof each tract ct must. one " o 





: be monumerited.. 


os This cyllabus is : not 2 an cae statement of f the tile: ind dwn’ in ee 
8 said case. What the: department: held: was, in. ‘substance. this: Where Be ae 


; : a. single application for’: an oil and (gas prospecting permit i 1s for i imcon- os ae : 
-- tiguous tracts, the erection of a.notice upon each tract, with a descrip- eee 
- tion. of the: land, ‘Is. required to fulfill the. _provision of section 13 of 000 





_. the act of Febr wary. 25, 1920, if the land: be surveyed and surveys mona: 


ments are. plaink ay ‘visible: on the ground; ‘but, if unsurveyed, the. cor- eee : 
ners of each | tract’ must be monumented, th addition. to ‘the cee ie 


a ap required by said section Is to be erected upon: each, tract. 





oe Br laws, | “Section 2394 of. the “Raviscd: Statutes provides john 





a lode mining claim “must: be distinctly: marked ‘on the. ground: so, a 
tha its boundaries can be. readily traced, ah Section | 2329, Bevieed 
| States, provides ‘that’ ' placer claims— ~ ae ee 


_57522—27—von De ; 2 ee 














BBB SP DECISIONS: RELATING 70 THE PUBLIC. LANDS. ae [Yolen 


a ie a oe sally be: gublect’ to entry. and: patent ‘prider like circumstances. and. ‘iin a 
van Pare oo and. upon similar’ proceedings, as are: provided: for ‘vein .or ‘lode’ ‘claims ;' buts 
oe Oh where the: lands. have been. previously: surveyed by. the United States, the entry aes, 


ce oe Z in its, exterior limits shall conform. to the legal subdivisions of. the: public lands. ae 
pre ecerene 5 the case of Reins v. Murray. (a L. D. 409, 9, a1), 4 the © departinent oe 
ene expressed itself as follows: 7 oy a 





ay ee The. lis ‘Tike circumstances and. conditions * e “peferred to: in. “this: section “(2329, re 
es supra). clearly. apply. only to discovery, location, and, where the location is made =~ | 
_ on umsurveyed. lands, marking the boundaries of the.same as ofa lode claim, == 
OO ana for the. same ‘purpose, as defined above... It does not, in my. judgment, ‘mean, 


Aa a that when the placer. is. located on. surveyed ‘lands, aC is. necessary: to mark the © - 


boundaries, ‘There isno: purpose that can. be subserved: “by “so. doing... The - Pe 


a public, surveys are as permanent and fixed as ‘anything can be in that line, and. 
ae any fractional part of a section. can. be readily. found and its ‘poundaries. ascer- 
re tained: by. that method for. all time to come, and ‘is necessarily. more stable. and a 

j enduring than marking. it. by. perishable or. destructible stakes. or. ‘monunients. : 


‘By section 23380 as legal. subdivisions: ‘of. forty ‘acres may. be subdivided: into. : 


ee ten; acre, tracts,” and’ ‘section. 2331. provides that, where the placer claims: * con- 
“form .tolegal. subdivisions, no. further’ survey or plat shall-be required. "Tt 
- -geenis: to. me,, ‘therefore, that it is: clearly. the intention of: the. ‘statute that the 


~Yocation: of: ‘placer’ claims’ by. legal. subdivisions | makes the: ‘marking. of. me 


i oS boundaries’ an ‘idle ceremony that 3 is. not t conteraplnbod. ee the law. 


| byt the dspartihent: as S wall: as sof the fact that mniost ‘of ‘the publi lands oo 


a in the different’ States have been surveyed. | ‘Nevertheless, as we have eet 
“noted, the statutory requirement under. discussion. can ni not be con- a : 


strued as being applicable only to unsurveyed lands.’ a | 
It: will. be noted that it is not specifically piovided in ooo 18 of | 


oe the leasing® act, or elsewhere, that the monuments to be placed at, the e - 
corners: of permitted lands: shall pear any inscription or mark of 
ee identification. which could. lead’ to other. montments, or the posted | 


notice, ¢ or which’ would. contain: full information in itself. And: the. bes 
oo department: has not, by, regulation. or ruling, prescribed, what oats ; 


oe BS, considered“ ‘substantial monuments.” a 
Under these. conditions: a person on the. ground pete areas ete i. 





co ~~ able for prospecting.does not obtain more definite information from fens | 
a . . finding: a: permittee’ Ss: stake, or monument than from. finding a. Govern- ra, 
oo “amen suLyey monument. . He can not determine from the monument ie fe 


on oe posted: ‘totice: : He heeds: to. ane Ero ne postad: notice, “oi: oe 
OL wone nobiees, or from. the. records. of the land office, what:Jands are. ‘per-. ee 
omitted, and. then, he should. be: able to trace ne boundaries of the °° 
oo permitted: lands by. means. of the monuments. found. at the. corners. nn , 
os thereof. In this. view a survey, monument 18. a notice @ as. s effective io 


i —_ snffcient as as: a permittee’ S. monument. ee es da 








os eae survey ‘monuments s plainly visible « on 1 the ground » as s.the “substantial a . 


Fe oa ae | DECISIONS: RELATING TO THE. PUBLIC LANDS. a a 259 - a 


“domme! » ‘required a ae the: corners of fig permitted Tad ‘Bat eee 
he must. have a monument. at each corner. If there are incontiguous aD tape 

= tracts 3 im a: ‘permit, each. corner of each tract ‘must. be: monumented, : pe ea 
and in addition. a notice as ered must be — on each aaa Se ad 

oe ous tract. ere = 


Suivey-ai monuments are » pladed at the’ corners of sections, ana. at: 


ho the quarter’ corners on the outer lines thereof. It may thus happen | - 
~. that-a permittee will merely be required: to ascertain that survey ee ie 
‘monuments: are on the. ground, without necessity of placing. any ete 
: monument of his own. But if any survey monument shall be miss- 
ing or if his corner or corners shall be at points which are not cor- 
~~ ners for survey monuments, he will be required to place a substantial ae 
i monument at each corner. where no survey monument is found. | se 
To. illustrate: A permit is granted for the S. 14 Sec. 1, S. Ya Gee. oe 
| 2, all. of Secs. 11 and 12, N. Ye Sec.: 138, and. N.: Ye Sec. 14, in a@sur- .-. 
veyed township. If all ihe survey monuments are on. the. -ground. as: eae, 
set by the surveyors, at the corners of the tract described, the per- 
-Inittee will not. be under obligation to place a monument at any. cor- 
ner. Another permit is granted for the SW. 14 Sec. 3, 8.14 Sec. 4, 0 
SE. See. 5, E: ‘Ye Sec. 8, all of Sec. 9, W. Vy Sec. 10, Nw. 14, Sec. 
Roa Bg N. Vi Sec. 16, NE: y Sue 17. of. the same township. Although 


every survey monument is found where It. belongs within. and sur- 


rounding this tract, no corner is.one of a survey monument, and the 
“permittee: will be e required: to Pa a ‘monument. at each corner of B 
} ee Permit? area, — 35x Han . : | 


i MATTERS TO BE CONSIDERED BY THE EX-OFFICIO COMMISSIONER 8 


‘FOR THE DEPARTMENT OF THE INTERIOR IN ALASKA» 
_ Ixsmvortons | 


for cular No. 140) 


~Dararvaext OF THE. ‘Trenion,, 
Pa ye — ns ‘GeneraL Lan. Ovrice, ae 
eo Washington, Dee January 20, 1988. 


’ ae To i ‘Onetcuns. “AND. ‘Emptovers OF THE ‘DeparrMenr OF THE 7 - 


‘Trerror: In ALASKA? | i 
 Parauant to. authority ee by the act of Pehrnaty 10, 1997 - 


= (44 Stat., part 2, 1068), Hon. George A. Parks, Governor of Alaska, = 
ae. has been. designated as the ex- -officio - Commissioner- for this: depart- ott e geen 
eg ‘ment i in Alaska. and i in connection with his appointment the follow- a Py 

rt ne recommendations have been approved : ae ey. 

aia . That the ex-officio: Commissioner for. the Interior: Bepavtihent pe oe 
ae cin “Alas shall have + presented, to him for consideration and ce Oe hie oe 


Pood 


oi 260. =? "DECISIONS RELATING TO THE: PUBLIC LANDS” ae “vob —- 


_ proval all budgetary matters and the proposed scope rere eee 


ofall work to-be done in the Territory by the: General Land Office, eo 


before being approved by the Commissioner. _ ees, 
Be That. the ex-officio Commissioner for the Tntériot Department: _ 
- in Alaska shall have authority to coordinate and supervise’ all work | 


involving adjudication of claims in that Territory for the General. 2 


Land Office, preserving to claimants the right of appeal first to the . 


a Commissioner: of the General Land Office and then to the Secretary | 


| of the Interior. The: district land offices, after preliminary action . 
- upon. claims and ‘contests, shall iraneniit: all papers directly to a 


a designated. and pajUCERne officer i in mga tora review and. ADBIO: 5 
- priate action. 


38. That the tical: plate of. Alcea mineral surveys. aid sich. - 


oy other. Alaskan. surveys as may be deemed advisable shall be imme-. 


diately released upon their approval by the Supervisor of Surveys . 


im Alaska under such regulations as may be prescribed by the Com- _ 
Bin ot missioner of the. General Land. Office and the ex-officio Commissioner. = 


| Tn order‘ that. the foregoing recommendations may be carried, into: . 
effet. the following instructions are issued : on ; 
4. The ex-officio Commissioner will have authority. to Gordan ie. 
“and. supervise the work of the several activities - the General Land 


| Office 1 in. Alaska. | —. 
9. All officers and einployees oe. 8 Gaei nt mae Office ; in. Adaska: 4 


=e coe for consideration any budgetary matter or matter involving — 


the proposed scope and allocation of work to be done. in Alaska 

_ . should take the same up with the said ex-officio Commissioner, who 
will tr ansmit the same with: appropriate. pe uncudanen to this = 

7 oe | 7 : a. 

All sf itidbne petitions, ate. ae Ee in : Alncéa. aris- 

ing. de the public land laws will be. presented to and acted: upon - 
by the proper register and receiver in Alaska in the future in like 
- manner as her Biorore. The register and receiver, however, instead 


of transmitting the returns of such. applications, petitions, can semi- 


monthly to'the General Land Office, will forward the returns semi-_ 
~ mouthly to the ex-officio Commissioner, or some one duly authorized : 


: to represent. him in Alaska, who will, examine the papers in each. - 
ease as soon as possible for possible ‘defects: in form, execution, ORF 
otherwise, and for. possible errors by_ the ° Tegister. and 1 Tecelver in their ae eee 


actions’ Or. decisions. 3 2 
If any defect or error is oa in any. ‘particular ¢ case. or, ‘cases ine 


a cluded i in the semimonthly returns and such defects « or errors may be. os 


- enred either by the applicant or the register and. receiver, such cases — 


can shall be taken from the semimonthly returns: and. forwarded to the © 


register and receiver with whatever suggestions or. -instruetions the. aust 


par _ DECISIONS RELATING TO THE PUBLIC LANDS 7 _ a 26h. 


| saxo. Scnnicronee or: his representative déems: proper. A note: eG 


| opposite the serial number or. numbers of the cases so forwarded = 
should be made. on the schedule of returns and it, with the balance = 


; 3 - of the cases, to which no objection i is found, should be forwar ded. i im- we 
ve “mediately by the ex-officio. Commissioner or his repr esenitative to ) the. ae 


Ss Commissioner of the General: Land Office. 


‘Should there be any case or cases in which the detect or error can 


| not be cured or corrected, the ex- -officio. Commissioner or his repre-. eget: 
sentative. will make such. recommendation as he may deem advisable 


and: transmit the same with the semimonthly returns in w hich they 


a are listed, to the Commissioner of the General Land Office. eal 

“Ay Hereafter plats of Alaskan ~ mineral. surveys. will be released et ae 
-ttnmediately’ upon. their. approval by the cadastr al engineer in char oe. ; 
_ of the public survey ‘office at Juneau, Alaska, and, in order to enable » wear 

 the-claimants to pr ‘oceed with their applications for. patents without) 


delay, two copies of each plat will be. reproduced i in the public survey. a 


office, by photostat, blue print, or in such. other manner as may ‘be ae oe 
| made available and furnished. to the claimant or to his agent or We ae oh. 
bie torney, for immediate.» use, one for posting on the land Bae one for ie ee 


filing with the application. 


e The original copy of the ficla aa will be rant by nd Aled’: in thie : | a 
| public survey. office ; the: ‘duplicate copy will be sent to the claimant a 


or to his agent or attorney for filing with the application. 


The original copy of the plat will be transmitted to the Can. al. 


Land Office for’ photolithographing, and that copy and the: ee ae 
lithographic copies will be disposed of. as follows: | 3 
(a) The origmal Cee will be returned to the public s sur vey office . 


~ for filing. 


(o) One. copy on drawing paper will be kept by and filed i in » the : oe 


. General Land Office. - | ae 
~ (e) One copy on. drawing paper il be transmitted to the proper a 


district. land office for. use in that office. - 


_(d@) One- copy will be» furnished. to the division inspector for | E x 


c Alaska for use in his Office. 


(e) Such. copies as may be Gece necessary will te made for the a en 


; pon poe of sale at the rate of 50 cents each. : 
- | irene ae | < “Tasos. C. Haver, 
| Acting Commissioner. 
Approved: ee : i 7 
Kk. CO. ae - .= 
Pir st Assistant) Seer retary. 
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‘FU R FARMING In ALASKA—CIRCULAR No. 1108. a L. D. 2), , 
_ AMENDED ~ 


Der aaruener oF THE “Tyrenron, ht 
: 7 -Genuran Lanp Orricr,- 
WwW aihénijton, DO. anuwory 30, 1988. 


- hen AND Drviston: ‘Iwarhoror, AncHoracn, roe 


= - -Recisrers AND RECEIVERS, Fatrpanks AnD Nome, ‘Atasia: 


| Circular No. 1108 (52 Le D. 7), approved ‘Januar y" re “4997, : ae 
4s hereby amended. by. inserting after “The following rules and regu: 7 


| dations will, govern — issuance of leases under said act” the fol- . 


ee ee this act may cover. an entire saan: ee an island ra 


Oca contains an. area of not more than 30 square miles, if the inspector 


- reports that such island is subject. to lease for fur farming , and that ae 
_ the entire area is needed and can be properly. used therefor. = 


_. Any islands subj ect to lease under this act having an area. of more. 
ee than 30 square . miles will be treated as mainland, and. leases for: lands © + 
os within same shall not be awarded for an area in excess of 640 acres, 


- Where islands are so close together that animals can cross from one 
: ie the other, and the combined area does not exceed. 30 ayer miles, -. 
“more than one island ay be included ina single lease. - 

: | ocak _ Txos. C, Haven, os 

Acting g Go ommissioner. 

omens ee, ee et 
- # C. F INNEY, a 

| First Assistant Scoretary. 





- AMOS D. RUEL (ON REHEARING) 


Decided January 30, 1928. 


- Patewn—Homnsre AD Ew rey —SWwAME Lanps. _— -Orricins — tg URISDIOTION — Pam ree 


SUMPTION, 


% A ‘patent for ‘public lands carries with j it an thactisa atirmuion: or - finding ¢ of : 2 
every. fact made a prerequisite to its issue, and no executive officer. ‘of the 


Government is authorized ie reconsider the facts | on which it. was issued ae 


* or to recall or reseind it. | a 
SWAMP LaNps—Paren't—Awk ANSAS—RESTORATIONS. : 


The so-called compromise act of April. 29, 1898, did not: vestote - the public  ¢ 
domain any lands which- prior thereto had been patented to. the State of . 
Arkansas under the swamp-land grants. Bs ar | 


| “Fiver, First Assistant Secretary: : foe | oe zn ae 


ae Pete | a "DECISIONS: ‘RELATING 10" THE: ‘PUBLIC. LANDS | a 268 oo vies 


oot “By: aéciiba: ‘dated: September 20, 4997) ‘the: départrisnt’ 6 atirned oe 
Doris the action of the Commissioner ‘of the: General’ Land: Office; reject-- a 
_./. ing the homestead application’ of Amos D. Ruhl ‘for NE yy ‘Bee. 20 oe 
TA NRO E., 5th P. ME, , Arkansas, because: the. lands: were pat- > oo 

 - ented to “the State September. 27, +1858, under the: ‘Svan “Brant! apnea Bi ae 


ne ‘September 28, 1850 (9. Stat: 519). 


».:Motion’ for rehearing:-has been filed. { eoniendingt in sibetance’ ‘that fee Ue 
oF the. land is subject: to. homestead entry and that Rubl’s: ‘application ~~ eae 
- os should. be allowed. (ty ‘because the patent: tO: the: State. was. errone-.. Ne 
boom e ously: issued, the lands: not being of. the character ‘coritemplated: by eo 
: Se the act of September. 28, 1850, ‘Supra; and (2). because the title: to: ‘lands - “i? oe : . 
oe patented to the State. under: the. swamp-land grant revested in the =: — 
“.. United States by. the. compromise and settlement. of 1895, approved: ae 
a aa the. State "Tegislattire in 1807 and. a by. Congres 3 in 1898 1 Stat. oe 
ee Coiinel: nebrasenting: Ruhl ands numerous’ ‘other’ hombstead: ‘appli. Ao 
‘eee ie similarly situated, have: been’ heard orally in the’ matter, and: Cee uae 
“while it is clear, as held in the prior: decisions in these cases, ‘thag) ss 
i entries’ can not. be: allowed under any. of. these’ applications, it is os 
_. deerned appropriate, in view. of the earnestness. with which the claims: * ie 
of the, applicants aré e being. asserted, to elaborate the views: hereto ee 


eae fore expressed. 





ae - The fact is. indispatable: that this land is. andladed ts in. a «patent issued: es 
ae it 1858, which, as shown by. the records of the Land Department, 18 Ss: 
a i ‘regular. in: ‘every. respect.’ It contains ample: recitals. and ‘is, prima 
-faeie valid. It must: be taken: as. containing a. finding. that. the land 
cso was of the character contemplated by. the swamp grant... This. is so 
0 pecatise | every patent. for. public. lands carries with. it an’ implied 
: affirmation: or. finding of: ‘every: ‘fact made a prerequisite ‘to. its. issue. se 
oO Powe. Lessee ve Wendell, (9: Cranch. ‘87 3 Steel v. Smelting. Co: “(106 
~~" U. 8..447).  No.executive officer: of the Government. is authorized to. 
re “reconsider the facts ¢ on which it. was ‘issued; and to. recall or: reseind Hig ya 
2 -or to, issue one to another. party, for the : same. ‘tract... lM oore Ve Rob oe 
a ae bins. (6 Oito, 96. U: Ss. 580). Conceding, for’ the: sake of the’ argu: Pe ee 
PE ois _Tnent, that the patent, erroneously issued for. lands not. in: fact, of the. ne 
fae le ~ character’ contemplated by the grant,. the. title. is, nevertheless,.. after wo 
the lapse of so: many years, | clothed. with’ the: highest, ‘sanction and 220, 
“a: eonfirmed | against, any claim on the part of the. United States. 
ae United States v. Winona and St. Peter Railroad Company. (165, WeSiche oe 











: - 468) ; United States ve Chandler Dunbar Water. Power. Company 
el GOOD OS io oa ae eer 
| Desa 5 ie view of discs settled principles. Ruhl’s asoortion: ‘that: the © patent is ae 


ae : “issued | to the State was: “without: effect: is. clearly. untenable... ee 
tO a A Phe. proposition. that. title to the land must: be Considered 3 as. s being’ EE 
ee int the United, States because o of. the | Fa eat act of Papel 2 29, 1898, ae oS 











coe ES "DECISIONS RELATING TO. THE PUBLIC LANDS | See {Vol : 


eae supray, is). on. air face of a at. eevee of a By. os apr primer * tee 
“oo  -and compromise _ settlement entéted. into between the United States  -' 
aa eee and the State of “Arkansas: (House Report No. 1634, 54th: Congress, —_— 
| et te Bipst Session), it. Aas | agreed, between the parties, with: certain ex- 
“et 2 i¢eptions: not here material, “that the land now- patented, approved, 
oo or confirmed to the State of Arkansas, under the acts of. September 
Co 0 98,1850; March 2, 1855, and March 3; 1857, shall coneaiate: the fall oe 
ae "measure due’ the. State aader the said swamp- -Jand acts? geet as 
oe le addition to the above the third : section of the 2 act t appr oving the : cog 
oe ~ agreement. provided— ee ee ae tee re 6 ae = 
yo ee a That. the: title “Of: all. ‘persons. " stio’ Fiases purchased 1 from the State. of is 7 Be _ 
oe . oe any unconfirmed Swamp land. and: hold deeds for the Same, ‘De, and. the same is ie | ab 
ade: Ce hereby, confirmed and made. valid. as against any. claim of right: of the ‘United Lee 
oe tee States, ‘and without the payment by. said’ persons, ‘their heirs. or: assigns, Os ADF. 
ae sum. whatev eF to the United States or to the State of Arkansas. _e 
eee ee : “Tn the four th: section of the act the title to all lands spabatitad t to’ the er a 
| wen) State and. which the. United States: after wards sold. or allowed tobe. 
. entered, comprising some ‘105,000 acres, was perfected in the pat- 
.. “-entees, or entrymén,. under. the publicland - Jaws, when entitled:to.a 
ane patent, through the release, quitclaim. or: relinguishment to the United oe 
See States: ‘by; the State of all her r right, title, and interest in and to such 
OT Jamidge ie “NS 
fe. “From ‘iis. it wall. be seen. ie the’ title te: » the jana hee cupola ne 
oe was not. disturbed by. the’ terms of. the compromise: act of. April )) 
. 1898, supra. The only. ‘confirmed, certified, or patented land which — 
“the State’ relinquished was land. of that status or class: ‘which had. ~ 


mon been entered or purchased by individuals under the public- land laws, 


Sek Om: which:had theretofore been ‘granted, certified, or patented by the. : 


ze United States. under other acts, in which case the title 5 was ‘confirmed 


- in such grantees, their: heirs, successors, or: assigns. . 8 Peay 
Tt was stated in. the oral argument, and i in the brief filed, ‘st adi a 
ee ~ lands within. ‘the so-called sunk-land area, and other: areas errone- aot 
gy -.. ously: returned as lake > by’ the original surveys, were. ‘declared. by 

en 28 he: department, and the courts to be public. lands of the United States, 

aoe ee and that the: lands here applied for fall in: that: category. As author- © 

'.. sity for this claim counsel cites volume 37, Land. Decisions, pages 345 
Woe he and’ 462: ‘voltime 44, ‘Land Decisions, . page 207: ‘Little v. Williams (981 , i ay 
ae ou. Ss. 835).; - Chapman. and Dewey Lumber Co. v. St. Francis Levee 
es is Distréct: (Om. U. 8. 186) 5 ee Wilson. and. Co. My United States (245 Ne 
oe DSBS | ee 
: fates me It is: “apparent; “however that. cbitnsat misappr ‘shends: ‘the. ee eae 
ae ot the’ decisions referred to. The situation with: respect | to. ‘these oo 
ea ~Jands 1 was. succinctly stated in departmental circular. of J une 16, 1014 ee 
ere ia L- Dz 2 ee from which the Soloway. reap is taken: ie Soe ee oe 








: ata 
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ti ig not, e te ‘implied. fren’ ne:  forenoine description t ‘that. the ‘whole: of éach- 


o , ee the above- enumerated townships was declared. to be. Government: land... On: 2 ee Se 
parr: contrary, only | those. portions of the several townships’ which’ were. ‘left a : rons 
| - ansurveyed | at: the. dates: of the original surveys theréof were: involved. in. the. 


4 -” above-mentioned’ decisions,. The lands which were: originally. ‘surveyed | -were’ 


eee patented years ago to. the. State of ‘Arkansas: under: the provisions .of the swamp- were Fone 


’.. land grant of September 28, 1850. (9 Stat, 519), and the.State has in-turn con-). 


veyed: her, interests therein, So" that: the: title. is. now* within private. ‘ownership. aye os 


oe _'Ehe. areas’ which cwere. originally. left unsurveyed . and which : the: ‘Government a ae koe 


now claims have, however, also been claimed or aré now being” claimed by pris 
vate interests, which allege title through pares from ‘the’ State. or * from nthe es 





: on ‘Francis levee board. or fro: om. ar cas owners.” 


ro “The: ‘above referred. to. ‘court decisions ao. ROE! in any’ Wise . digtanbs ‘the ‘tite aie. 
40 any lands which: were surveyed: at the dates of. the original: surveys of the oe 
7 townships within which: they. are situated.and which were. patented, to. the: Rtas | 





the of Arkansas, and the. Government | is ot laying any claim: to: the. same, 


f As stated i in. the decisions cited: there ‘were ‘mistakes 3 in: the ciiginal’ oe 
: surveys. In a number of: townships, embracing Jands in the basin’ © 
of the St. Francis. River, the surveys: made. between. 1845: and 1849.0) 

“were found ‘to: be. grossly - inaccurate or. ‘misleading. “Large areas. 
were returned: as. covered ‘by water’ when in’ fact. much of. the land os 
was not. so covered, in some instances the banks of the so- -called lakes. 

being a mile or more from the surveyed meander line. The plats. of -.-. 

those. townships, based: upon the original: surveys; show. them tobe. 
fractional, varying in: amount. of land returned: thereunder. from: Bee 
little legs. ‘than: one- third: of a normal. township. to: nearly” a full. or... teal 

a complete township, as. usually. surveyed. “The lands: within’ the. gure: 8. 
veyed lines of these townships: were. practically: all swamp. in char- = 

acter, and were selected ‘at an. early date by: the ; governor. of: the State oe 
Linda: the swamp- -land grant: of September. 28, 1850, supra. The de-. 

_ partment ‘held: in the decisions: referred to that. the Government was: 
‘not bound by these incorrect. surveys; that the patents to'the State 


eh : conveyed. nothing beyond the. exterior lines | as shown: “Upon a those 


7 oe “dispose of: said omitted areas as. other public lands. of. the. United — 
coe os Sta bes = The position thus taken by. the department Was: sustained by. 
2 Re, courts. | “In. Little: v. Williams: (us S.. We 2B) the s Suptoms 
Le “Court of the State of Arkansas stated: ame: 


ae “ be lands: which do not appear’ on the: “plat of the: surveys. We do not. mean to"hold — 
- . that unsurveyed lands could‘not have been- selected: as swamp lands and’ patented. : 


not. accomplished by reference: to. township: sections or. parts: thereof. according fe 
. ‘to the plat: of. the ‘surveys: when the unsurveyed Tand: ‘did: not vappear’on | the: . 


| “and. ihigt: the Govemunent had’ the right: a ore the: surveys. an ade ee ee oe 


















| : Sis conveyance of the township “ ae ‘accor ding to plat of § surveys’ 8 * does not y inetude | 
‘tothe State by the use of proper descriptive terms'in the patent;.butithis was 


ba Plats: at all. ; “The ° plats. showed it to be water and. not t land. | 
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0 The tight of the Goverment to. survey. the oiiitied areas in ae a 
ay aden was likewise upheld ; in the case of Lee. Wilson and Cc 0. Ve ‘United Pe 


a * | ates, supr ay where the court said. (sy abus) + 


eee ir in: ‘the. making. of a survey. of ‘public lands,: an: area is through fraud: “ox ae 
 £ gnats meandered as a ‘body of ‘water or lake: ‘where no such’ body of water 
oo) exists, riparian rights. do not. accrue to. the. ‘surrounding: lands, and.the land : eee 
Be! “department, “upon discovering: the. error; as. power: to: deal with the: meandered ie 


— ae to. cause: ‘Me: to. be. surveyed and: lawfully to. dispose of. it, 


oa “The lands here involved. are ‘shown. on: plats. of | survey: Fede eee a 
Sl a ths swamp-land - act. was passed, and.do not come. within the same a 
Se category as the areas. ‘referred. to.in the decisions above mentioned, 
-. From this it: will be seen, and the. fact recognized, that said lands do 
not: belong to the Government. and. are not: ¢ subject to disposal n under oe ee 


ee - the public-land laws. | 
The motion’ is s accordingly d denied. 
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. - i : ” afer es us 
i ne . 


- Sottoor “Lanp Mineman “Dannd—-Mixiwe “CraineSowvmy—New ‘Mesto — eh ot 


_ SraTUTEs. 





aoe oot etl be such. at the date. of the. acceptance. of the. survey, “April: 1; 1919, did: not 


oe oe “yest. in the. ‘State. of New Mexico. under. its: original school-land grant,. and - raat 


: ge valid. ‘mining claim: located. upon: such: lands. prior to. the. act of di anuary 


-Pitle ‘to: lands within- a : aabered school: section. that’ were > thiineral: ee "known 


iat 85. 1927, which. extended the grant to- inelude. ‘mineral: lands, excepts: them wt = . 


~ Strom the operation: of that act,. unless: or. ~until, such claim. is.  Pelingnistien: ne 


oo 08 canceled. - eg eres 
4 . Scuoor Laxp—Minine Crane-Sunvey, 


“The location of a mining ¢laim prior’ ‘to the passage of the adt.of January 25) 


- 1927, ‘upon ‘lands’ within: a. numbered school” section’ does’ ‘not. defeat the 7 


. title. ofa State to. the lands under. its. original. ‘grant, af the lands. were no 
~ not known. to. be mineral. at. the- time. they’ were: identified a the survey, or ce z : 


ee at the date of the grant where the survey precetied | it. 
ee | Foner, First Assistant Seoretary: : | 


yee oe SDhis igen: appeal. on. behalf of J hit Manga ‘and: W. oe A: Simpson: , be 
~ ftom’ a: decision. of the Commissioner of the General Land Office dated 


ee September. 29, 1927, ‘rejecting their: application. to. contest’ the claim oe 
co OF the State’ of ‘Arizona: to See. 2, T. 2 N., R. 18 W., G.& S. RMS 


| gaining Claims. on. “said land. prior: to. January 25, 1927 : that, affiants were ‘in. 





a alt of said section contains valuable deposits of lead ‘and. gold 


The application to contest, filed ‘September 4 1997, alleged that— - = 


gan, Jand‘is mineral in’ character; that affants had nade: a ‘yalid location cn ee 


"possession: of: a: ‘portion of said section prior to January 25, 1927 ; and that nee a 


By section. 24 of the enabling act approved. Jt une 20, 1910 (36 § Stat, a 3 


a ea Bm), sections 2 2, 16, 82; and 36 i in n every: fonnship: in the » Bropesed oe 
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. State, ifs foe otherwise appropriated, were. en . ‘ihe: State: for _ 


- | oe the support. of common schools.: ‘Provision was. made for indemnity. 
i, Fe selections where the said sections, or any parts’ thereof, ‘are mineral 
a or, had been sold, reserved, or otherwise: appropriated or reserved by 


aS. or under the. authority of any act of. Congress, . or are wanting or : 


= fractional i in quantity, or where settlement thereon with a view to pre- ~ 


‘ emption or homestead, or improvement thereof with a view to desert 
Jand entry had been: thade prior to the survey thereof in the field. 


a The first paragraph. of section 1 of the act approved. J J onary 25, - a 
oe “4997 (44 Stat. 1026), reads as. follows: " 


Lt That, ‘subject | ‘to. the provisions: of subsections: ‘(ay (b), and ae. of this” 
. section,: the several grants to the ‘States. of numbered sections in place for the. 


, - support or in. aid of common ‘or public schools be, and they are hereby, extended ga 
i to embrace numbered. school sections mineral in character, unless. land. has been | ° : 
= granted to and/or selected by and ‘certified or approved, to: any’ such’ State or > =" 


| States as ‘indemnity or ‘in. lieu: of any. land ‘so. granted. by. numbered. sections. 


Subsection. (c): of. said section 1. provides— - 


“That any lands. inchided within the limits of existing reservations of. or by oe J 


the United States, or specifically reser ved for water-power pur poses, or included — 


in. any pending suit or proceedings. in the courts. of the United States, or subject. 


: to or included in any valid application, elaim, Or. right initiated. or: held under 


> any of the existing laws of the. United States, unless. or until such application, Be aes 
= claim, or right. is. relinquished | or ‘canceled, and. all Jands. in. the ‘Territory of , 


: Alaska, are excluded from the provisions’ of this ‘Act. 


No. withdrawals affect said section 2. “The plat oe survey of Ree pte 


township was accepted by the General Land Office on April 1; 1919. ; 


‘ee N Oo applications. or claims affecting the section are pending. 


Based on the report of an inspector, the. ‘Commissioner of the o 


. General Land Office on March 8, 1926, classified the S. % and. S.14_ Peak 


N. 14 said Sec. 2, as nonmineral. On ihe same date, the Commissioner | 


instituted proceedings as to the N. % N. % said Sec. 2 on the charge — : 


= that the land contains valuable deposits of igold, copper, and tung- 


. sten, and that the occurrence thereof was known prior to the date : 7 


- the- rights - of the ‘State would have attached. After due notice, — 


_ the State failed to deny the charges and apply for a hearing. The — 

- record was considered by a departmental committee appointed by the 
8 Secretary of the Interior to pass upon the question of the mineral — 

'~ and nonmineral character of school sections. In a report submitted 


to the. Secretary | of the Interior on N ovember 5, 1926, the committee 
reported that in its opinion the proceedings were ec apranted: and, 


in view of the default of the. State, it was recommended that ioe” 
sland be classified | as mineral and was so. known at the date of the — 
ee acceptance of the survey. The recommendation. of. the committee 
i was A aa hag by the reat on November, 10, 1926. | 
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By Bore dataa.2 May 28, 1927; an Conuniceipnes of the: aie = 


nnd Che considering the: effect of the. act: of J vemueey 25, 1927, an . 


supra,. held: 


The State fara failed to. take. action after due cpus of the Gintees as 4c _ 
aie ‘mineral character. of the above school | .section, this would be taken. as an. 


admission of the truth - of the charges. | However, oe the title. to. the. ‘State .. 


— did not vest - under. its: original. grant, title to the section is now vested in. the 
State by. virtue of the additional grant. made by. the act of J anuary ‘25, 1927, 
“supra, there being no reservations within the. meaning: ‘of the. act, and no ‘pend- a 


ij ing application, claim, or right. under any of the: existing Jaws of. the United ~ . . | 
States.. The State’s title vested under. the: act of J anuary. 25, 1927, is restrictéd — 


by certain conditions, but the land-is no longer. public jJand. of the United : 
States, subject to. the jurisdiction of the Interior Department. Compliance w 


with the conditions of said act is left to. the judgment: and good faith of the: | 
_ ‘proper State officials, subject to forfeiture proceeding s to be instituted by. the 


: ‘Attorney General of the United. States if those conditions are violated. 


~The quoted holding ; is not correct. in all respects. pe as 
6a having been found and.held, as the result. of proceedings con- 


a ducted i in accordance with existing regulations, that the N. 44 N. 4% 


said Sec. 2 was mineral and was so known. at. the date of the ac. 

-ceptance of the survey, the title of the State did not vest under its 

| original grant, and if any. portion of the N. 44 N. 14 is embraced — 
in a valid mining claim located prior to January 25, 1927, that por: - 

tion was excepted from the grant made by the act approved on the 
latte ter date, unless or until such claim is relinquished or canceled. 

‘ The location of the claim of Mangan and Simpson is not‘disclosed, 
aside from its being somewhere within the limits of said Sec. 2. If . 
_ the claim is within the limits of the N. ly N , %, is valid, and was 
located prior to January 25, 1927, the area of the claim is excepted 
from the force and effect: of the grant of the latter date, and the 
area is still public land of the United States, subject to an applica- 
tion for mineral entry. Ifthe mining: claim ‘is not within the limits 
of the N, Y™ N. V4, then the mere fact that it was located prior to | 


January 25, 1927, would not defeat the State’s title, it being well. 


‘settled that the ‘States acquire a vested right in all sciGele sections 
. ‘in place which are not otherwise appropriated, and not. known to. 
be mineral, at the time they. are identified’ by the survey—or at the 


date of the grant where the survey precedes. it—regardless of when 


the matter: Becomes a subject of inquiry and decision, and that. this » 


right is not: defeated or effected by a. subsequent mineral discovery. c. 
| California v. Poley (4 0. L. 0. 18), Abraham L. Miner (9 L. D. 408), 


“Rice v. California (24 L. D. 14), United States v. Morrison. (240 U. a : 
192, 207), Unrated States v. Sweet (245 U. 8. 563, hte - 
Tf the mining claim is within the 8: Ye or &. 46 N. 1% said Sec. 2, 


| the contest. affidavit does not. state a cause of ction it not being ats 


8 alleged that. the location was made prior to the acceptance. of the. 
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; plat of survey, 1 nor that the land was nown to be mineral on 2 that Ps 7 | 


date. 


Under. the: provisions sete aubeahon (c); heretofore quote A; j -f Man oes 


, gan and Simpson had located one or more valid mining claims-‘on | 
: oe N. YN. % said. Sec. 2. prior to January 25, 1927, the same can _ 
‘be held. and. perfected in accordance with the mining laws. Ifand = 
when. an application to make mineral entry. is filed the State will 
| have an: opportunity to: proceed against the entry if of opinion that - 
. the claim is not based:on a valid. discovery made prior to January. 
~ 25, 1927; or if the. mineral claimants continue in Possession | of the = 


: * dlaim: or claims, the State may institute proceedings to declare the — : 


“-¢laims invalid ; but: a. contest. against the State by the mineral claim- 3 


: ants at. this. time. is: unnecéssary, and will not be entertained. 2 
|For fet reason aforesaid, the reyer jection of the sejeraser to contest ; is. 





- ARCHAOLOGICAL ‘RUINS | 


“Opinion, Feb» wary £ 1928 


Ancumeroeraae: Ruins—Houmsmsay ‘Ewmy—Vusrep ‘Rrcirns—Jurrsprormon— 
PERMIT—LICENSE... Sa ; . 4 S Sg Me Ss - 8 
Archeological: ruins. and: other objects within the’ purview. of ‘the: act: ‘of 
‘June 8, 1906,. which - may. ‘be located. onj. lands occupied by. a homesteader 
continue: tobe property’ of the. United States. until the vesting of equitable 
title in the entryman, and until: then the Government has authority under 
_. that: act to issue. permits. or licenses. for the, examination, excavation, and 
recovery thereof. . : os ts ie! ig at a 


he ARCH MOLOGIOAL, Rurws—Patewn—Rusunvarron-—Srarv7Es. 


The act. of. June 8, 1906, did not authorize any reservation or exception iit 


| Affirmed. : a 


patents: for lands. embracing. tTuins or archsxological sites, and upon the. . cae 
issuance: of. a patent for lands containing such ruins governmental authority o ei 


thereover ceases, ee ae 3 ee ip Mas eet ate 
: ARCH HOLOGICAL: Rurns—Pemaan—Ltoexsn—Ou AND Gas ‘Lanps—Prospromn Go 
| | PERMIT—STATOUTES.. eee. 8 Py tte GS Pi, i ee 
Permits” and. licenses toe: ‘the: examination, excavation, ana’ recover va os 


archeological ruins may be issued pursuant to the act of June 8 1906, 
| embracing lands for. which’ oil and gas. prospecting Bt ale have" been i, eee ee 


_ issued under the act: of t February 25; 1920." 
Parrenson, ‘Solicitor :. a3 OO aga cies ead 
Certain: questions. diced. in a. Teter: ‘dated’ J anuary 14, 1928, 


7 from Jesse L. Nusbaum, ‘department archeologist, concerning juris - 


diction of this department. over ruins, archelogical sites, and. - a 


a objects covered. by. the act of June 8, 1906 at Stat. - 225), have been. - 7 


7 referred to. me for consideration. 2, 


4. . 
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Mr. Nuebaia states that an “expedition ; in “charge of ‘Mr. ae | 


ge > Martin, State archeologist, isto be sent out this coming. summer by | 


se the State Historical Society. of Colorado, to make explorations and. : . ‘ 


_ . gather such. objects of antiquity as may be located on Sec. 2, T. 38 N,, 
R. 19 W., and Sec. 35, T. 39 N., R. 19 W.,-in the Ruin. Canyon, conn 


a _ try near ‘Spargo, Colorado, and, in that connection the - nororune as 
oo questions | are propounded: - a) eee re oe 
i. The particular prea a: on: which Me Martin. desea to begin. eae 


work has. quite recently been filed on, so he understands, by a hhome- - 


as steader and he: wishes to-know if, ‘under the law, this~ filing is . 
- subject to the reserved. tights: of. ihe: department to issue archeo- - 


ie ~ Jogical permits thereon, or if they deal: both with the Government: : 2 | 


_ and the homesteader, or. the homesteader. dlone.. | , oe As 
2. Does “under the jurisdiction. of the - departments: ‘Gntariok ca 


Hs ‘Agriculture; and. War)” of section 3 of the act for the preservation 


of American. antiquities imply that the Secretaries of the three de- 


e partments can issue ar chxological permits, covering. examinations _ 


and investigations’ on. unper cied entries or on. linde | Babented since 


<i the act was passed in 1906? 


8. Would it be possible. under. the ive, 6 ain within the various | 

| departments, permanent ‘jurisdiction over the archeological 1 remains 
included in-present unperfected claims and future entries ?.- oe 

_ 4. If a permit to prospect for oil and gas is outstanding 0 on these 


designated sections, will that i in any way prevent the issuance of an ~~ | 


archeological. permit: thereon, or in any way hamper the work that — 
the State Historical Society hopes to undertake on these sites? 

_ The act of June 8, 1906, supra, entitled “An-Act for the preserva- 
tion of American antiquities ” ” authorizes the President to. declare by 


~ public proclamation. such objects situated on. lands owned or con- 


trolled by the Government. to'be national monuments( and to reserve 
| parcels. of land for their protection and management. | “The act pro- | 
- vides in its first: section that it shall bea criminal offense to. afppropri- : 


ate, excavate, injure, or destroy any historic or. ‘prehistoric ruin or 
: monument situated on lands owned or contr olled by. the United States na : _ 
“without the permission of the Secretary of the department of the - 


- Government having jurisdiction ‘over the: ands ont ~ which said, a 


soo "antiquities are situated.” ~ | fie 
‘Section. 3 provides for the issuing oe senate doe the examination a. 


‘ of. ruins, the excavation. of archeological sites, eb: cetera, by the pam “ 
-- Secretaries: of the Interior, Agriculture, and War “upon. ‘the lands es 


: cunder, their respective ‘urisdiction.” Section: 4 authorizes the Secre-. — —_ 
~ taries of the respective departments to make ‘uniform rules and regu- eee 
ations for carrying out the provisions of. the’ act. In accordance _ 


a wy with. the e authority granted, uniform rules and regulations were pre- ek 
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; = ahd « by. ‘the: thiree Secon ane dati of Decsiiber” 28, 1906, a5 
ea ~ jurisdiction thereunder. to be exercised ‘by: the. Secretary. of. “Agricul - 


ee ne ture. over. lands within. the exterior. limits of: national: forests, ‘by: the oes ES 
oe Secretary. of War over. lands. within the exterior limits of. ‘military: a 
co reservations, by the Secretary. ‘of the Interior over: -all.other: lands: ee 
: _. °. owned. or controlled. by the’ Government) of the, United States, A ee 


- + provided for cooperative action’ in: appropriate’ cases. = So ide aan 
The statute: applies. to lands. ‘owned: OF: controlled. ‘by the ‘United Toe 


' : ce States. Obviously, the phrase ‘ “ands: owned. or: controlled by: the. ee oe 
ee ‘United. States” a includes lands. the: title: to which: is. in. process’ OF ae 
ie: & acquisition ‘by. entrymen.. The: jurisdiction of the land: a: departinent a 


ee | “United States. a ‘homestead: “entry, although, it: gives. ‘the, party ate - 





: entering certain. rights. of ‘occupation, does * not. so convey ‘title’ OR oe 
.. . divest the: United States of. property. in it'as to change its. character oo 
ag lands of- the. United. ‘States. ‘From. the. time. of: the: entry: AN: eo es, 


oe * - homesteader lias ‘the, right. ‘of! ‘possession. as. against trespassers,. and. 4 
eke ale others. except the United’ States... “He may: treat. the lands. as: his. ae oe 


own, so far, and’so far: only,.as is. necessary: to carry out. the: purposes eee 


Gr the act. He has an inchoate ‘title, subject, to be defeated: only by": ae ‘ 
aa failure: on his part. to comply. with. the’ ‘requirements, of:the: homestead.” oe 


law. As. between the: United States and. ‘the settler, the land. is ‘to. ee a! ee 


be. deemed. the. property. of the. former,” so far-as it is: necessary: a 
protect it from. waste.” The law ‘contemplates the possibility: ofphig’ te 


ae abandoning it, and he may. not: in the meantime despoil. ‘itor “pers a 


form any act’ upon, at: which | “impairs: ‘its. value... United States x ae Pes 


|. Williams et al.. (18 Fed. 415); United States v. Lanjlor, (35 Fed, 484); 
es Petty. Wy. “Desmond. (129. Fed. .1)5 Shiver. Vu: United: States (159. UsSi 2% raed 
5 AObYs United States v. Buchanan: (282. U, S: 2); Onion N aval. Stored a 


ae . | Company. vy. United States. (240° Uses. 284). . ee: 
ras Clearly,. ‘therefore, under. the: law, ruins. and other “objets: within eee 





eos the purview of the act. of 1906, SUPT, “which may: be. located ‘on: Jands ee 
 eeeupied. by, a: homesteader. belong: to the United: States—the owner, 80. 
vor of. the fee at’ least. until: the: entryman. has earned | the. equitable © oe 
-..) title to. the land, and are ‘subject: to the right of the Government to. 
eo dssué permits or: licenses for the examination, excavation, cand-recov-.. 6950 
| ery thereof, as contemplated by. the act-of. 1906, supra. “By. the legis- . 


: oe ~ lation. ‘referred to Congress. reserved the right: to. soy, who. sballgo:.: 


: a, - upon. its. lands to" search: for. such, objects, and. to: Impose. conditions...” 
. ae “On: their disposition, and, in my. opinion, ‘the: duly authorized: agents i Cee 


ae of the Government can go. upon lands included in the: unperfected — 
ee ~ “elaim: of a homesteader: for the purpose of. exploring and excavating: - 
ea Secs the: lands,, without: violation or infraction of. the: homesteader’ s right 





ae of possession, . which i is held subject: to. the will of Congress. . Con: o . : 
ee ue ress at if it s saw ’ fit, could. dispose of the lands to. 9 other T parties, a and Lif 7 





























eee “Tou HL “Bhiwcsiba? i, 
as - | Assistant  Baoretary.* 
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on 2 lace’ he the; power: ‘ot disposition 4 it -qattet follow that it ‘ebuld.- — 
—.. authorize others.to go upon the land for the purpose of making inves- . * 
a . tigations, apie ese and the gathering, of objects of "scientific fee 4 
ae i a as ‘interest. - atl - aoe 
ee This, ifficiently answers. he: “Best question. ‘and: shat ae a ie = 
ome (08 Sastre. question. pertathing. to examinations and. sinvestigniions: ‘on oe 
ee ; umnperfected, entries. | aie - te | 
. ° .. Permits may not be es hovers: oe eeeivauons and eee ce 
a oe vations on ‘patented lands, stated. above, the. statute applies to 
ae 3 lands: owned: or controlled by the United. States. Iti is fundamental - oS 
te ae that the’ jurisdiction | of the land department: terminates: with. the Oe ants 
issuance” of. patent. The act of June 8, 1906, supray author ized. ‘no- a. 
“o). veservation or exception’ in: patents. for- ‘lands: embracing ruins or = 
“archeological sites, Only. such exceptions ean’ be included’ in-patents. 
oe see tO. public lands: as are specifically prescribed by: existing. law, and thie, -:%.: 
“inclusion ‘of’ any others therein would be ‘wholly without. — Ce ae 
i Burke We. ‘Southern Pacific Railroad Company’ (234. U. S. 669). — 


trae 


.. follows. that: an’ entryman of. public lands. embracing* ruins : aa! os 
a archeological sites, ‘upon showing: companies with “statutory cae ai 
oe tions, is entitled to-an unrestricted patent. . gc See ee ae 
“This answers that branch of ‘question 2 concerning jussdiction « over 
= cn : patented entries, and. also: covers. question Oe - : 
a, eee In: my opinion, the fact that’ lands. ‘désited’ to be: ekcplérod are em- 
cre ee ge be aced i inan: outstanding « oil and: gas. prospecting permit under the act. 
OF: February: 25; 1920 (41. Stat: 437). would: not prevent the granting a 
| | a of. a permit. for examinations and explorations under: the act of June 
258). 1906. SUpTQ..» “The. holder’ of : a permit: under section 18 of the act 
pee ‘dforesid has: merely an exclusive right to ‘prospect. for: ‘oil: and gas 
within the area. covered: by his. ‘permit,.and to.use'and occupy somuch 
of the surface as may be necessary to his operations. - The department 7 
. has determined that it has authority to. grant. permits for concurrent = 
ae: operations. ‘for different amineral ‘deposits. or’ inaterials which may cutaucee 
“3° o¢cur on or in thé lands.’ See paragraph 3, Oil and Gas Regulations. a 
i ee OL: March. 4. 1920. at L. Dz 4875 50: L. D. 276; ‘bid. 640; BE L. ‘D. ae ae 
oo 1805 Thid. 622). ae 
©... Phere would seeni to ben no. ) reason, therefore: why es Govertitient ee 
as hoa: not: have: permittees under the: acts of 1906 and 1920 on the = 
oe oe same land at the same time. - ae i. 
ot - ae believe. the e forego. fully ¢ covers: : the © questions submitted. by whe 
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ae camuantcion OF THE ACT OF JANUARY 25, 1997, WITH. BE 
SPECT TO ASSIGNMENT OF MINERAL SCHOOL SECTION v LANDS | ee 


“AS BASE FOR INDEMNITY SELECTIONS © 


“Instructions, Pebruary | & 1928 


a2 : _Sonoot L Lanp—Mrnmeat, Lanps—Srarores.. Rr te ON ee pte 
~The act of. January 25, 1927, was a suppleniental: grant. of ‘numbered.  gchiook” a er See 


_ sections, mineral” in. character, the. purpose | of. which was to. simplify 


administration. of the. State’s school. grant and. to effect a final adjustment - 


and. settlement of. questions of title. arising: thereunder. =) 


Pe : Sonoor Lanp—MInERAL, Lanps—Saruorion—Inpemnrry—Srarores, - ee ae 
a _ The grant. of. January 25, 1927, was a grant im pracsenté which sperated | to Pe es 


“yest. ‘title in the. States. to. all unappropriated, unreserved mineral School 


~ sections in place, for which indemnity-had not been taken, and such lands © : ‘ 
can: not. thereafter. be assigned: as base: for r indemnity selections by. ec Saha 


aa only. of their mineral. character. Soe Gee, 
Sor00n Lanp—MINERAL ‘Lanps—Inpemnrry—Srarures.. 


“One: purpose of. the act of ‘February. 28, 1891, was. to’ provide x means signerede: 
the. United; States: could reacquire title to. lands. which, although acquired. _ 
by. the States, were of such character: or of. such status as. ‘the rants, con- = 
templated should. be withheld from the States. fe: : 

| . SoHooL Lanp—MInERar, Lanps—Inpemnrry—Srarures. 


‘Section 2 of the. act” ‘of J: anuary: 25, 1927, specifically provides: that. minétal | 
lands shall not be taken as. indemnity or in lieu of school: lands’ surrendered 
Or lost in. place, and continues in full force: and effect: only. iki governing 
liew selections: and. exchanges. to- satisfy losses. | : | 

SoHoot: Lanp—MInmRAL Lanps—Suorion—INpmanrey—Starorms. 


The provision | in ‘section 2 of the. act. ‘of: January 25, 1927, « that all existing 
laws governing liew selections and exchanges are hereby continued in. full 7 
| "force. and effect,” neither, added. to. ‘nor. took away from ‘the Statés any” | 
eg rights that. they had under the act of elikuary 2 28, 1891. Pte ae 


: HeHOok, Lanp-—SELEoTIoN—INDEMNITY-—STATUTES. 


» Section 2 of the act of January 25; 1927, saved: to a ‘State the right: to have 2 oe 
indemnity selections perfected: where. ‘the offer: to. make the. exchangé. Waser ae 
inet prior’ te. the date of that act, but, as to offers proffered. after that. date; 20. 0 
= Poeun is. authorized | only. ‘for. ‘numbered school’ Sections: ‘lost ‘to. “the re 


State: 


aon Lanp~Smrmomon-—Inpemtry—Lanp DepAkeMmnt—Srarvres, . ; © a 

oa Surrender by. a: State of a school: section of.a ‘class contemplated. by. the act Sous 7 ae 
at oh, of February. 28, “1891, followed. ‘by: a: formally” correct ’ lieu selection, ‘is. an. ar ae 
exercise’ of an- option. given. the: ‘State ‘by: Corer recognition of. which nis SP ag? 


cot _tuandatory. as: to: the Land: Department... 


ve “Stes First Assistant Secretary: Pi a See eS 
On May’ 12, 1997;: you. eee of ae General’ Tana’ 1 Office] - 


* podueatd instructions (a) as to whether, since the approval of the 


- _ -act of Je anuary 25, 1997 (44: Stat. 1026), a. State may ‘ assign. school : : 
| ee lands as ase: for: indemnity selections byt reason only: of the — 


ot 52227 — —voL 52 —18 


or 


f 


“2 DYAsy. - "DECISIONS: RELATING TO. THE PUBLIO LANDS: | “tvol ae 


| : “ideal a ahapacter of saith Scheel section ands,” iia: (b) “sihisthes: aie a 
‘provisions. of the act. of January 25, 1927, “ supersede the: provision.” os 


7 -. of the act. of February 28, 1891.(26. Stat. 7 96), authorizing the-selec-: a 
- tion of lands in lieu of schoo section lands mineral in character, BOue., S 
as to inhibit selection by ‘and conveyance to the. States of lands. in. so 


lieu of school section lands granted by the later act.” 


. ‘The act of January 25,1927, provided that, ‘subject to: cnn - 
| oeapuoag: “the several: grants to the States; of nitimbered. sections in. 


3 place for the support or in. aid. of: public schools be, and the same are. es 
_. hereby, extended: to embrace numbered school sections, aineral Ike, 
character © * * = *,” Mineral lands. of this character. for’ ‘which | 

ae indemnity had ‘beers sought or received by. the several. States'were 


os ‘excepted. from. the provisions of said. act | as. were lands. is atadeewn nee 

oe Or otherwise: appropriated. ome os. 
cor “By. subsection (b) of oe a of tha iets 6 va anuary: Ob, “1997, < ae 
specific method to be used in. ‘disposing ‘of mineral lands - ‘ranted. - — 
_ thereunder was imposed : as a, condition subsequent to the grant, with 


“a provision for, forfeiture Procegding® 4 in cases, of ‘breach : of this. 


he condition, 


Section 2 of ihe det of J anuary 95, 1927, is as s follows: 


“That. ‘nothing herein contained is intended. ‘or. shall be: held or - constriied to pce 


increase, ‘diminish, or. affect. the rights of States under’ ‘grants other than- for = 


: . the support. of: common ‘or. public schools. by numbered. School sections: ‘in. place, ‘. 


“and. this Act. shall not. apply to: indemnity. or liew selections or exchanges or the 


Ae right hereafter. to. select indemnity for. numbered: school ‘sections in place lost: to... 
. the State. under the. provisions of this, or other ‘Acts, and. all. existing laws. Bet 
» governing such’ grants and indemnity, or lieu selections and exchanges: are aie 


“continued in full. force and effect. 


‘The grant made. by the act: “ae: Ds anuary 95, 1997, was-a ee in, : 


praesent. and, since section 1 of this: act. rented’ title 4 in. the. State to: et . 


. all unappropriated, unreserved mineral school sections ‘in place; for? > a 


-which'a State ‘had not. been: indemnified, and since the States were ~ 


ee limited, under section 2 of ‘said act, to. indemnity for mineral’ lands ena 
only where “ ‘lost to the State under this or. other acts” it seems clear’ 
that a: State may } not, since the. date of. said-act, assign. school. section ie bee 
ane. lands as base. for. ‘indemnity. selections ‘by. reason only of. the ‘mineral oe 


- : character of such. school. section lands. They acquired. title by. virtue, - 


ve oo . of the: er ant of J anuary: 25, 192%, and. have no. loss. for which: they ee 


“The a of ‘February 28, 1891, supra, “exten ded: te: the. Sat eed 


| _ : Ore. (which they were at liberty to exercise or forego). to surrender co 
~* Jands to which they had.-acquired title, where sections in place.“ fare: °° 


: ‘mineral lands. or are included within : any. Indian, military; or. other — ae 


eager reservation, or, are. otherwise disposed. of by: the United. States.” The. . os 


: States making such surrenders vwere entitled to,, select. and | receive ers 


oe ay ayes _DECISIONS ‘RELATING: TO. THE PUBLIC LANDS. og = 275” oe 


x . , title to other lands of ne acreage i in: en thereof, each | liew selection - : = A : 7 


. to be a waiver of right to the base lands. 


Examination of the school-land grants made prior to o: February. 928. oe 


ae 1891, and thereafter, disclose that exceptions from those grants were, ue a : 
4S made wherever sections in place were “mineral land” or were “in- 
"see cluded. within any Indian, military, or other reservation,” “Or were” ae 


“ otherwise disposed’ of by the United States.” It is apparent, there. 7 us 
_ fore, that the ‘purpose: of the act of February 28, 1891, was.to. provide Sy fee 


os sweana whereby the United States could reacguére t title to lands which, ae a 2 - 
; although acquired. by: the States, were of such: kind or of such. stabas, oor ; : 


as the grants. contemplated should be withheld from: ‘said States. 


Tt is. “provided in section 2 of the act of J anuary 25,. 1927, ‘thas oe | 
“this act: shall not: apply to indemnity or liew sélections, of exe 280 ee 


7, changes.” This:means that mineral lands may..not be. taken | as E Ae 


: indemnity | or in liew of surrendered. or lost. place lands: Said section ee a : : 
_ farther. provides that “all existing laws governing. lieu . pelectiona. ee 


and exchanges are: hereby continued in full: force'and -effect.” 


- The obvious purpose of. this last: provision is that. the States shall . - 
; ae be deprived of any rights which they had: under the. preceding Sees 


oS aets.. - This. equally’ clear that no added rights were ‘intended to be", race —- 
i conferred: ‘Tt is also clear that the broad purpose of the act: of. es 
January 25, 1927, when ascertained from all its: provisions, was to 
vest in the several: States, finally and irrevocably, full: title to school: oe es 
sections im place wherever mineral values, known or: potential, cc eee 
ees stituted the only bars, to the operations of the’ previous grants made -, ise oe 
 -to-gaid: States. - ‘The reports, debistes, and legislative agony of said tae 


als act support this view. 7 Beg. 

= Prior to-the act: of Ti anuary. 25, 1997, a. “State sould: oe cee. 
mineral Jands in school sections in. place: for, other. lands pursuant. to © 

the act of 1891, only in the comparatively small number. of cases 
where mineral values became known after the. ‘effective date of. ‘the 


ve ~ school: land grants. Lands in. place known to be: mineral: prior to’. : 7 a 


such dates never became the properties of the States, United States ce 
-v., Morrison: (240 U.S. 192); United States. ve Sweet (245. DeS eoe, 
: 568) , and hence formed no bases for exchanges. On the otherhand, = 
the courts have held that a surrender by a State. of a school. section = 


oF Sof a class contemplated. by ‘the act of ‘February: 28, 1891, followed “ i 


: by a formally correct. lieu. selection, was an. exercise of an option ee 
se given the State by - the Congress, reco gnition of which was mandatory. : e : 

_as to the land depar tment. California v.. Deseret Water, oho Con este 
(243 Ue S. 415) ; Payne v. New Mewico (255. Uz. S cou Wyoming a 


am w United States (255 U. S. 489). . 


. «It will readily be seen that, if every ooh: ‘of cine ral land a ": 
~~ which a State. sequined: ned by virtue of the act, of J dour 2, ea 
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Be Be! 1997, may “he aed as” con for an oe inden Gis act “of. 1891, 
oe that the latter. act has vastly enlarged the scope of the former, on. 
- that a State may elect to retain title to such mineral sections as it 

‘gees fit, and as to the: remainder, may make. exchanges V which. this. os 


ie department must accept upon formally correct: selection. . 
-. Under this view. a State could seek exchanges for every acre 


aa, ee acquired under. the act of 1927, and instead of a simplification of the 
States’ grants, and a speedy and: final settlement of the question. of - 
States’ titles to school sections in place, intended. to be secured: oy 
ee the act of January 25, 1927, the adjudication of States’ ‘rights would” 
8 be further r projected. into the future, and. this La Sk eee 
. evaded: a 

- The view that: a Stata may ee andor the Ae of 1891, | pine. >; 


iw : : eral lands. acquir ed under the act of 1927 is so plainly contrary tothe = 
os . -intent and purposes of both acts as to be untenable, and in answer to 


| your second inquiry I have to inform you that: A State may not 
~. make such: a lieu selection, where mineral lands acquired by virtue 


- of the act: of. Jannary- 25, 102,” ‘are offered: as the basis ao the _ 


_ seas exchange. . 


Tt remains 2 ‘consider the purpose ae) lepal éifect of the provision 


7 aoe section 2, of the act of Ja anuary 25, 1997. “That existing laws 


governing ‘eu. selections and exchanges are hereby continued in ‘full - 


oo a force: land effect” with relation to the prior rights of the. State. to 
are. make selections 3 in’ ‘lieu of numbered sections prescribed in the grant 
,. found in place which, since the date of attachment of the grant, “have : 


~ . been found’ to be mineral in character. but. which were not known to. rnd 


. : | | be mineral at that date. As to such sections the State’s title attached | 
oo as of: agricultural lands, but the first proviso to section 2275, Revised _ 
ae Statutes, as ‘amended in 1891, authorized the State to waive ce right 


os to such sections and to sleet other lands. in: Tiew thereof. See Cali- _ 


- fornia v. Deseret Water Company, supra. But while this right of © 
~ selection was accorded it was in the nature of an optional privilege in — 


: : “so far as the State was. concerned and. additional to anything found 
_ in the granting act. However phrased it was in. the interest of the 


United States and to the end that ‘a reinvestment. of title. might be : - 


ee effected with respect. to lands which were not of the character in- — 
i tended to be granted. ‘The land department had no authority. to. 
---. rule the State to an exercise of the option but was bound to honor 
One bet an - exchange ‘otherwise regular was proffered by the: State.: 
“Hence, it follows that, in all cases where the State had made such. 
ae proffer, the act. of J fanuary 25, 1927, saves to it the right ‘to have its. 

~- . gelection completed. _ However, as to ‘such selections as may. have been’ 


pre ‘offeréd: since the passage ‘of said act, or which’ may. hereafter be 


oegh proffered, the case: is | different. “No vested he caaee attach under a, 
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. ene privilege a uniil such time as s it is exercieed, ‘anid crak that : : - . e 
— time. it may be taken away by competent authority. “Hence, thes a 


tae question recurs as to. the bearing and effect of the act.of J anuary i ; 


1927, on this question. As has been already seen,. the: primary pur- 
pose oe said act was to, simplify administration of. the State’s school 

grant and to effect: a: final adjustment and settlement. of. questions Gr 

-. title arising thereunder. To this end a supplemental grant wasmade. 
of mineral lands... Except by way of confirmation and further assur-. - 


oo ance of title, that act had no relation to and did not include mineral. . ae 
~ land so Sidated for the conclusive reason that. these sections did not. . 


belong to the: United. States. The State’ s title thereto had: attached - oe 


- under prior laws. | On the other - hand, and in view of the policy . a : 


of the act, the United States had no. further interest i in mineral. lands Pe a co 
that. already belonged to the State. Congress. SO enlarged the grant a - : 


~ as-to include all mineral lands, and to now hold that the. State. may 


continue to. release mineral lands belonging to it under a prior grant. cs Re es 


' as bases for further selection imputes to the act of Congress an utterly 


absurd. result. Further, as a matter of statutory. construction: based 


~- on the language employed i in said section 2 of the act, it is noted that 


while it “ shall not. apply to indemnity. liew: selections: or. exchanges ” ; 
- yet the only right of. indemnity saved to the State is limited to “ the - 
right hereafter to select. indemnity,” for numbered. school sections. - 
“lost to the State, » and it follows that. the further provision under — 


consider ation in that same section. continues in. full force and. effect — 


only. laws governing “Tew selections and exchanges’ 4 to ean 
_ losses. : 7 ae 
It should be remembired ait lands. sab eet to or 7 included ¢ in any 7 
valid application, claim, or right, initiated or held under.any of the 
existing laws of the. United States are. excluded from the provisions 


of said act of 1927 and the State ; may in proper. cases have indemnity 7 


| therefor. Of such would: be a valid’ mineral location on lands of © 


the sections originally granted known. to. be mineral at the date the 


grant would have otherwise attached. This’ because to that extent — ie 8 
_ ithe: location represents ai loss to the State. for which it is entitled 170 en 


indemnity. But mineral lands, the title to which passed to the State a 


~ under any law, are not. lost and no ‘indemnity or lieu-land right — 


- remains to be satisfied: A contrary holding would permit the State 

~ to. make selections i in lieu of mineral lands granted to’it by the act ae 
of 1927, which would reopen the whole question of the known mineral 

: ehavactar of lands at date of that act and, the. attachment of pens ede a 


oe thereunder. 
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ELIZABETH: CLARK | 


_ Decided Febr wary. 2, 1928 


ees Om | "AND cn ‘Unie Pmeenoees Panam —AversoatroN Minera, Laxps— sig Soe 


 SuRVEY—ScHoon LANps—SraTurss. 


OA pending oil and. gas prospecting permit | application. for dana. known to. ‘be on” ase | 
=o op, OF mineral character at the date of. the. acceptance: of. the survey is such ea = 
ene) valid application. within the purview of, subsection © -(e). of section DOE es 
the act of January 25; 1927, as to. prevent the operation of that act - a 


ae making a grant of certain ‘miner al school sections. to ine States. 


oe Foxner, First: Assistant Secretary : 


Be eg | - By decision of. May 14, 1927, the Ciamizineh: of the Sco Aa 
ee, ind Office rejected. the oil and gas prospecting permit application. of — - 


= - Elizabeth Clark, which was filed on December 6, 1926, for all of —e | 
- See. 16, T. oN, _R. 18 W.; N. M. P. M., New Mexico, for the sated: _ 


eae ‘Teason : 


es This land is. aing. included: in. coal land withdr awal New Mexico No. 1, BExecn. 
_ tive order of July 9, 1910. alk 

: » The. plat. of: township. 24 N, os 2B W., N. M. P. M, was aontgied aly 19, 
1915, and. the title to said section presumably vested in jhe: State of New Mexico, — 

os under. its” ‘Sehool land grant. | It is therefore: not subject: to -appropriatiou 

a under the leasing act unless it be shown that the: Jand was: known mineral in 

character at date of acceptance of the Survey. | 4 : 


~The. applicant. appealed, stating that ‘the. ‘State. oh New Mexico 
“had relinquished its claim.” She further stated that it was incom- 
prehensible how thé section could: be public land as far as the State 
was concerned but State land-in the view of the Government. 

In response to the appeal, the State of New Mexico, by its Commis- 
aoner of Public Lands, has filed a protest. against ‘allowance’ of the | 
appellant’s: application, contending that if title. to the land did not 
vest in the State by virtue of the acts of June 21; 1898 (30 Stat. A484), _ 
snd June 20, 1910 (36 Stat. 557), such title did become vested in ane = 
‘ State under the act of January 25, 1927 (44 Stat. 1026). i. oe 
In a decision dated August 28, 1926, the Secretary of the iiedos - 


- - held that the section’ involved was known coal'land at the time of | 7 
acceptance of survey. Title to the land had therefore not set iv cee 


i 7 the State of New Mexico. 


. When the. appellant: filed. her ean ahs section was ‘public | 7 


ooo . land subject to such filing. ‘In subsection (c) of section 1 of the act 


— of J anuary. 25, 1927, supra, ‘making a grant: of certain mineral school - 


| sections to the. States, it is provided—- 2 


be : That any: ands mes * subject to or theldded. in. any valid ss nliatiok, : : _ 
a claim, or right. initiated or held under any of the existing laws of the: United | 


States, unless. or. until such application, claim, or. right is relinquished or ean. : 


Ss ee cole; a ee are excluded from the provisions of this Act. 


es wo 8 DECISIONS RELATING | TO. THE -PUBLIO LANDS | = ina Ries ee 


Ae Tt is. cleae ‘that § on account of the pendency tie appellant's ap- i 
cade “plication, the. act of Ja eae hs 25, 1927, 2 did not ; affect the. pan 
.. involved. . See, 
+ The. diecision! eoeesiee roi’ is: oa. ‘Te this. deaon becomes. oo el 
final a, brospecting permit: will, be oT anted. to the appellant. : Se ou. 
See re ae oe a ee a cok ae | Reversed. or Sas 


"EVELYN © MULLER 


“Decided Febr wary 2 , 1928 - ar 


oe oe Anonparey—St0cK RAISING. ‘Hosmmsiman—Parews—TRANSPRREE. 


a o ‘While the location’ of a patented, entry may. be changed. through amendment, , ae in 
its extent. can not be enlarged because of the entryman’ s mistaken under: eee e 
standing with. respect, to its. location; and those who claim thr ough: oe ee 


- entryman are. in no better position than the entryman himself. 


* AMENDMENT—Sr0CK- RAISING ‘Homestman—Srarures. 


- Section. 2372, Revised Statutes, as reenacted by the et: of February 24, |, 1909. i oe . aor 
is applicable to- the. amendment. of an entry’ made under. mistaken under = ig etna 


~ standing with: respect to its location on. the erauna 


ae Dectston. Ormep AND APPLIED. alle “Be Oe ied ar 


Case, of H arris Miter: (BL L. D. 281), cited and applied. 


ei Frxner, Férst Assistant Seeretary: ca - —— ee AS Gr ee 
oa | Evelyn. C. Muller, on February 5, 1927, filed saiodien 028744, ge. eee 
Parra ie or ‘iginal stock-raising homestead entry for 640 acres, embracing ae ies 
oon the Nw: YY SEY Sec. 20, as well as other. lands 3 in that section” and. o. 

‘In Sees; 21, 28, and. 80; 7 58 N,, R 82 Ww, 6th. E. M,, within ae 


ee Bu falo; Wyoming, land district. | 





aa ae 


eS OOM June 1, 1997, Walter T. Evans and. is Joseph 5: Evans filed. oF mae 
Pie “protest: ‘with the Commissioner of the General Land. Office. against gee 
the allowance of Miss Muller’s application to the extent that item 
°° braced the said NW. 1% SE. 1% Sec. 20. The protestants stated that = 
e oe prior to August 8, 1907, their mother, Mary Kivans, made desert-land tay 2 
oa entry’ for certain lands which included: the S. 14 SE. 4 of the said . an os 
2° Bee: 20, and. that. the entry. was patented to her; that thereafter the 4a 
, ae protestants acquired the patented land from their mother and that =. 
oe they were its leg al owners and. were. in. possession of - the Sale } ‘that at ee 
or about the time of the issuance of the patent to. Mrs. ‘Bans, sand 20 
BSP ga prior ‘thereto, she. placed. improvements of various kinds, having. BE ee res 
~ total value of about $2,7 50, on what she then believed to be land = 
: : embraced. within her. entry and that the protestants afterwards added oe | 
a rock garage. valued at $600; that a survey made at the time Miss 
ns Muller’ filed her stock-raising application. showed, however; that the 


an a mprdyerents-1 in Ausstion’ were Rot Upon. the aay of Mrs. Wyans: ae a 
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| ‘Gab were slbened north of es north: line: ae were - ahi a cae tm 


" NW. uy SE. yy of Sec. 20: and that these improvements were inclosed 


in and fenced with other lands belonging to the protestants, and that — 


: | - Miss. Muller had personal knowledge of that fact. The protestants — ee 
stated further that.they. were_in a position. to make homestead entry... 
_ for the tract in question, and they asked that Miss Muller be: required . ae 


to show cause why the said tract. should not be excluded from. her: « 


oe application, to the end that one of the poten might be enabled" : | as 


i. - to make homestead entry for the same. ee 
wy ee ~The protest was corroborated. by. the: joint affidavit of ‘Caleb. A a. 
a et a - Evans and Mary Evans, the father and. mother of the protestants, _ 


In a decision dated August 19, 1927, ‘the. Commissioner, after. . - 


| viewing the. facts in the case as diseloced: by the Evans brothers’ a 


= a _ protest, held Miss Muller’s application. 026744: for rejection as to the - ‘d : | 
said: NW. 4 SE. 14 See. 20, subject to her right to appeal or to show ~~ 


cause. why her application. should not be. rejected as to that. tract. ~~ 


So far as the record. discloses, Miss Muller hadn no notice of the protest oe 

_ ‘prior to the Commissioner’s decision. ©... Y 
a Thereafter, within the time limited, Miss ‘Muller: filed a Tengthy c 

answer to the protest, in which she ‘mad 6 statements tending to show. 
that while the improvements mentioned therein actually were ‘upon 


- the tract in dispute, they. had deteriorated. to such an extent as to -be™ 


_ worthless, She also stated, in effect, that. the protestants. had aban- — 
-doned — any right which they may. Binge had to the improvements - 
for. tore than nine years, and in. ‘support of that statement she re- = 
_ferred to. the original stock-raising homestead enry, Buffalo 010526, ~ 
erroneously described as 010527, of Samuel Evans, a kinsman of the 


7 protestants, which embraced. the tract in question, together with other — 7 


~Jands, and which was allowed, according to the respondent's state- - : 
ment, in’ June, 1917, and which remained intact an the, Full, 


aa Imowledge of the protestants until October, 1926. | | 
Miss Muller’s answer, together with the. gal papers relating: to Pere 


ee ; ihe entry, Buffalo 010526, of Samuel Evans; have been forwarded for ; _— 


a J | the consideration of the department, | es 
The department. finds that the sacponderits answer Goes ot roses” oe 


ae oie: case made by the protest. The fact that Mrs. Evans. placed ee 


numerous and substantial. improvements, upon: the land lying just. a = 


north of her desert-land. entry establishes: to the. satisfaction of the a pee 
department that she did so in the belief. that the land upon which a 


the imprc ovements were placed | was within, the limits: of her: entry, ee 


nee and: that it was not a part. of the. NW. yy SE. yy of the. said Sec... 20. ae a 

~. ‘Under such conditions the. fact that the entry of Samuel. Evans, eas 
_.. which included the NW. SE. 14, Sec. 20, was permitted to stand un- = OP ee 
oe challenged by. Mrs. ‘Evans and her successors. in interest raises. no pres 28 
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oe “etaption against. hee or : tients -eapécially. as: there: is no. y allegation.” | 


4 that. Samuel Evans ever laid’ dain to the improvements. - 


“Miss. Muller makes. no ‘denial of: the allegations | that ane improve- aa 


Bei: ments were inclosed and fenced with lands belonging to the pros, . 6 ar 
_ estants, and thatthe fact. that they were not located upon the pat- 
-. ented land of Mrs. Evans was: first disclosed by. a survey made atthe = 

time. she, Miss Muller, filed her application to enter. “As already = 


stated, she bases her defense upon the protestants’ apparent abandon- oo 


> ment. of right, as evidenced by the deteriorated and worthless condi-. 


a ~ tion of the improvements. themselves, and by the protestants’ silence _ 


| : oe during. the intervening years when the NW. uy ae i of Sec. be - ee) 


_ : - oe was covered. by the entry of Samuel Evans. ; 
- The point with respect. to. Samuel Evans’ S entry hes. hes caswered 


as | airesdy With respect, to abandonment, at is only necessary tosay 
ooos that. abandonment is: not an issue inthe case. If Mrs. “Evang and 

2 ee ‘her sons believed that the improvements were on her. land, the fact 

_. * that’ they were permitted. to fall into décay and ruin is ‘immaterial, 8 

~~ as the owner of land is not. bound to maintain imerivementa, upon we gene a: 


os unless he wishes to. do'so. oa 
| While: the department i is convinoed that a sous: is spell founded: ee ee 


ue it still’ 18. sof the: pee that. it should : not. ve. sustained uncondi- a a 


igre: thats pr otestants con their. pr test's upon. ase acquired: fiom 


| ‘their mother. The case is not: one’where a. claim. of superior right to - | 


oo So a part. of: the public: domain is. asserted. by reason of settlement and. 
Meee improvement thereon, although that. ‘seems to be’ the theory of. the — Si ee 
—-. protestants, but the claim rests: upon an alleged mistake as to'the. = 
af | » houndaries. of patented. land.» TE. appears that Mrs. Evans’ Ss patented ee 
ae entry embraced 820. Acres, but that it did not include: the NWe ig 
SE. 4 Sec. 20, although she believed that the land within that sub- Pisce. 
division was part of her entry, and placed improvements upon, 22S. 
eon that belief. “While the location of a patented entry may be changed — ea 
Boe through. amendment, its extent can not be enlarged. because of the. ..0 


| oe entryman’ S. mistaken, understanding - ‘with respect to ‘its: location. oo: 
ue fn de Mrs. ‘Evans: could not: acquire a legal title by patent to the 820. acres ; 
fe ~ described | in her entry, and at the same time acquire an equitable. 


ae e ‘title to 40. acres additional because she was mistaken as to the location — one | 


te ion inetead ‘of on. the. Geceribed land, anid in ie respect those who : out a 


se ve ~ claim under her are in no better position than herself. ease se 
The proper procedure. to be taken. in this case is. sated in i ee ee 


oes " sireulas of April 22, 1909 (87 L. D. 655), having reference to. amend- ee 


- : a ments under section. 2372 of the Revised. Statutes, as reenacted by the ; eee Pe 
Pos act. of February 24. 1909: (35. Stat.'645). See also the 6 deparfensntal, a 
i. ae decision i in the’ case of Harris Miller ae L. D: > BBL) oe ae ee 
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4 The case. e accordingly. is + remanded: ith ricer to. deter: ‘Binal: - _ 
action upon the application of Miss’ Muller with. respect to. the said J 

NW. Y, SE. yy Sec. 20 for 30 days, from. notice to the: protestants of: ee: 
this. decision, i in order that they may be enabled, if-they so desire, to > 


oF . - file an. application for the: amendment of: theiz mother’s patented _ 
~-desert-land. entry in accordance with the provisions of the said cir- — 


a cular of April 22, 1909,-and to comply with the various requirements | 


“ “controversy i in default of other: ees acae 


. of that circular. ‘Should no action, to that. end: be: taken by the - 
ee protestants. within the time limited, their protest. should be dismissed ee 


and: Miss Muller’s application. should be allowed for the tract uel fe 


-EMIL i. KRUSHNIC: a 


_ Deoided October 3, 1927 


“"Misuve Otar—On Seats LANDS Tn PROvEMEN'S—Assmssncmivn Wors—Hor. oo 


O°, FELTUREL 


oa valid mining Jocation, umperfected ait: the. ante. of the’ leasing act. of Febri- — 
vary 25, 1920, by. a certificate of entry; is. forfeited upon’ failure to ‘fulfill the: . a — 
. statutory. requirement as. to. annual labor and improvements, and the land eet 


ee _ therein, becomes subject to. disposition, only, under that act. 


: : On-Sana Lanps—Miniar, Lasps—Minine Cram —Wrempaawar—Srarumes. oe oe 


" Section 87 of the leasing act of February. 25, 1920, was in effect a withdrawal” :. te 
of lands containing the minerals specified therein from. location. and’ entry. ne 


ee under the general, mining: ‘laws, and was for a ‘public purpose. 


ad Om-SHare LANDS —MINBRAL Lanps—Minine Chatue—Notés—Srarures. 


- Section 87 of the act of February 25, 1920, ‘affords’ notice. to all’ persons: titer’ i : . 
ested in ‘mineral locations | containing. minerals. ‘mentioned therein. of the. Mee 
” conditions under. which. they may.. roaintain. their claims. and L protect: — i" oe 


! a - “deposits. claimed. from the operation. of: the’ act. 


on Mine Crar—Om-Smatio Lanps—WarnipeawAt—Rerocanron-—Resuaprton ‘OF oa 


pee. 


_ ASSESSMENT ‘Worx—Srarores, ie ee, Be ha a ee 


B The provision in ‘section 2324, Revised ‘statutes, selntine: 46° the. resumption of! 
“work is a. restriction imposed upon ‘the. right. of relocation, and it. has rio” 


application to lands no longer subject to relocation, or to. the operation of... ~ 
the general mining laws, but withdrawn from. such. operation and. Subject ae 


| to other disposition. for a ‘public purpose. . | eee ae | 
‘ Mame! CLarm—OIL-SHatu. ‘Lanps—Parenr—Lanp Dupanrvcent—Jt ubrsprerion. 


The ‘Land Department. has jurisdiction to determine whether: mining lai ims ie 


for which no ‘patent has been sought are valid. or invalid, and SO. declare,’ 


MiNi Crarm—On-Saare ‘LaNps—IMPROvEMENTS—ASSRSSMONT ‘Work—Groor eee g 


- DevetopmEent—Evipence—Buspen OF. Poor. 


“Where. a mining ‘locator, in: ‘defense: of ae ‘chinee. that the annual assessment . — 
| work and improvement prescribed. by section 2324, Revised Statutes, had not. ae ee 
been: performed upon. the daim. under: attack,’ Telies ‘u upon. ‘the. labor and Coy bees 


zs +See decision on motion for rehearing, page ! 205. | ae 
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: peas improvements made ‘upon. certain claims. comprising sar of. the group,- as’ 
gS intended, to aid. in. the development of the others, the burden is upon him to 
= establish , that. the work done,, or improvements. made, tend to. the develop- _ 
at ment of. “the property as a whole, and that ‘such work: is. a. part, of a 
general scheme of improvement. es cane | = navies 


: ~ Mintne ' Crarm—Or- SHALE ‘Lanps—Grove Daveoraant—Inriovoatants—AS- an a 


: SESSMENT. Work. a . (ee eee ee Sil eae ey, oS 
Work, regardless of its, value otherwise, can not’ be ‘said to: ‘be: ‘done | in. the. 
development of. a group. of mining claims, if. it. does not constitute a part: of 
8 general plan haying. in view the’ development: of. the group, ‘so that. the. 
. ore may be more Teadily extracted, and: has no. reasonable adaptation . to. Ds. | 


7 “Maxine Coam—On-Sean ‘Laxps—Larrovintmn1s—Asenssacann “Woux Bx oe a ss 


_PENDITURES. hoe. : Bon teh et Oe a ee 
“Phe value’ of shafts: upon a. | placer. einiti ‘apparently not’ ‘sunk’ +t’ ‘actually 
extract: mineral: but. to: ‘secure: data upon ‘Which to base later. development. . 
work, and of: a. drill hole placed. upon. a claim for the purpose of prospecting ._ 


it, is properly creditable in meeting the expenditures required as a condition ~ a : eee 


precedent. to. entry’ and patent under section 2325, Revised Statutes. 


: a MINING - Cramm—On-SHare _Lawns—Inerroveen ts—Worns AND. “Punases— ee oe 


STATUTES. . S, 5 srr Oma ae . 
The definition of the: ard ae improvement: ” as used in’ section ‘2324. Revised 
“Statutes, ig: such an: artificial change Of -the physical . conditions of the. 
earth in, upon, or: ‘$0: reasonably. near a mining claim | as: ‘to. evidence a design 
| to ‘discover mineral therein. or to facilitate its: extraction, and: in all cases 
the alteration must. be. reasonably permanent in. character.” was = 
se MINING. Crarm—Om-SHarE ‘Lanns IMPROVEMENTS ASSESSMENT “Won oor: 
~ : EVIDENCE. pte ree : | go PEATE Nl aa, Bia ai : 
- Work. or improvemeiit. sought 6 a credited under section’ 9304. Revised i 
Statutes, must. have a direct. relation to. the claim,. ‘or. be in. reasonable 
' proximity. to it; and it must. be ‘shown’ that it. was, ‘intended at the time See 
aS annual assessment work for that: particular claim. : oe | 
Merve” Cnarm—O1L- SHALE LaNDS—GROUP Devevorseen't—Inpeovesemnrs—As- cae 
SESSMENT’ ‘Worx—Evipancce,. a Tee Ss Dae der ee a eee a 


The fact that an assessment hole iene ‘be. utilized as a i bata 4 ce a Gamer: 7 ae 


or in the. construction OL an air. ‘shaft: under some later. plan of ‘development | 


is insufficient to .credit its value as a group: ‘improvement, 000g ce Se 


| Misia Carme—Or- Smate ‘Lanps—Rue or. _ Propmry—Evipnxce—Couurs— eee 

| » JURISDICTION. 5 ae 8 wade a | mas tear a oe x oe 

"Phe rule to ‘the . effect that it is° ‘not within. the province tf the: courts: to. 
question the judgment: of. a pr operty owner An: the legitimate case of: his. 


| Soe or to. determine whether one mode of: use would. be more ‘bene- we Q oe 


ficial than. another, will not be applied for the benefit. of a mining claimant 
it. the: plan | pursued can have no.: ‘reasonable adaptation ° to. ‘its: alleged — 
_. purpose, the mere. assertion that it was pursued. for that. purpose being, : 
ve ~ insufficient, even: ‘though . good faith in: its pursuit be conceded. 


- Finney, First Assistant Seoretary: 


This is. an: appeal by Emil L. Krushaié from: a isso of — 


. Commissioner of the: ‘General Tand Office of October 5, 1926, ads 


ao... : ; : * grie . a ae ope hays Fr ay . 
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oo judging t oh: Spad No: 3: oil Shei plater ‘aim < covering ihe N. % ee or 


N. 14 Sec. 12, T. 5'8., R. 96 W., 6th P..M., Glenwood. ‘Springs land 


-_ district, Colorado, | null and void, and holding his application 022364. 
for patent: to the same for rejection. On December 15, 1923, ad-_ 

_. verse proceedings were directed against the location ‘upon three - 
- charges. Charges 1: and 2, in effect, allege that. the location. was - 


ere fraudulent. and made m bad faith, in-that Krushnic and Chris C. - 


~ Dere made ‘the location for their sole benefit by resorting to the. 


a device of using the names of six persons in the location of the claim: a 
ae who were without interest therein for the purpose of. obtaining more — 
se land: than could be. embraced in a location made by two locators, 

- Charge 3. alleged that. the claimants were not, on. ‘February 25, 1920, oe - 


oon diligent. prosecution of work looking to discovery of mineral. 


: . _ it appears. from the record that subsequently the attention of the - : 
ae . Commissioner was invited to the first report. made upon the claim. | 


aby a field: inspector containing a recommendation that a. charge be 
an preferred. that no- annual assessment work for 1920 had been. pers -: 


one formed upon the claim, whereupon, on February 6, 1925, the charges 


were. amended to include charge 4, which reads: ao That aoe the year = 


| e 1920, as extended by the act of December. 31, 19920 (41 Stat. 1084), | 
_ to July 1, 1921, neither the applicant nor his predecessors: in interest 


| performed: any. assessment work to the value of at. Teast $100, tending 

to. develop. the. claims.” ae 

| The applicant. denied the acess ant upon issues. eo ened a heari ing 

was duly had between the parties, regulting i in a record of proceed- 
ings of some 900: pages... a : 

This record appears to ‘require. the comment ‘that it is unduly 
burdened with unnecessary arguments upon the materiality of testi- 
mony, and with other discussions, and with much testimony so mn- 
consequential or so remotely relating to the issues that it could 


properly have -been suppressed by the register. under as 88 OF, abe 


_ Practice as obviously ‘irrelevant. 


‘At the close of the Government’s case fie ieee ier “the: . 


Das 2  Aemtivrers of the defendants to the sufficiency of the evidence to sus- — cn a. 


~ tain: charges 1, 2, and 8, and overruled his demurrer to charge 4... 
Charges 1 cad 2 were not. only not proven but refuted-by the testi- 
mony of the locators of the claims. Charge 3 in the absence of an 


-averment of lack of discovery of mineral and made where discovery 


es “was not. questioned, was clearly inapplicable and invalid. Further- ; Bos 


"more, no- evidence was offered to support it. The Government dis- 


7 charged the initial burden upon it. by establishing prima facie ne, 7 
no annual assessment work was performed upon the claim for 19200. 


within the period required. and went further in anticipation of tlie - 


a 7 defense and offered evidence tending to show that the work outside he 
the claim declared to have been.done for its benefit as ‘one of a ErOUD oe 2 
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“was not ae for that ‘purpose ¢ or had a tendency. te heniafit ‘le claim ; 


-as.one of : a group. The action upon the demurrers was correct. 


The defendant assails the sufficiency of charge 4 as a valid. charge Te oe 
in his brief and oral argument. before the department, and contends. 
| . that. the Government is not by the leasing act (act of February. Oe at, 
4990) invested with the character of an adverse claimant; that 6 Se 
annual assessment work. has been required to maintain. ‘claims there- > 
- tofore initiated and existent at the date of the: passage of said-act; 
~: that the claim does not become ipso facto void upon default in the ero 
performance. of assessment. work, but it would be necessary, ‘to effect’ ~ 


such a forfeiture, to assert and. establish the same in an independent: | 


tribunal. The defendant points to the familiar provision of the. : 
mining law that as’ to land subject to relocation by. another: upon) 
~ default of the prior locator i in the performance of annual. assessmient. ro 


_ work the forfeiture 1s. not consummated. until some one else enters | 
with the intent to appropr iate the proper ty under the: mining laws. ° 


From this itis argued that it is the entry by another that gives” a - 
notice to a defaulting claimant that he will have to defend against 
| forfeiture, and from this it is contended, in effect, that some physical — 


reentry or affirmative action against: the claim must be taken by the . 


Government to terminate a defaulting claimant’s rights, and if prior x 


thereto, he. resumes his work. on the. claim, he cures s the default. The 
argument proceeds to state: eit ofat - 
ven if the. effect of ‘the: leasing pee could be. pata to be ‘to: invest with: the 


character of public land withdrawn ‘from entry. any ‘claims. existing at the time 
of the passage of the act. and. thereafter abandoned, surely it can not be claimed . 


. that the effect of the. act. is. ‘such as: to work the. forfeiture ipso. facto of a claim opreg 
for which assessment work. has been done in any. year after’ the passage. OF... 


the leasing act which. _assessinent work might in the. “opinion of. some field 
inspector of the Government be insufticient. to meet. the ‘$100 requirement of. 


the, statute and, ipso facto, without any. overt act on ‘its part whatsoever, a. 
to constitute. a fictional. entry. upon. the. claim: by: the Government. If. such — | 
could be- the case, the. original claimant, never having intended to abandon, 


| tol would. have: no notice that. there had been: a claimed forfeiture. as he. would in’ aH 


— the: ‘ease of the required - actual entry. upon. the claim. by any true adverse. 4 


ced claimant. » He might. continue to do. his. assessment - work in good faith year — 


‘after. year, and expend. hundreds of dollars_ ‘upon. his claim, as. was done in 


this case.. The. moment when he would: first be apprised. that there had been | 
a claimed forfeiture in a prior year. based upon the alleged. insufficiency. of the — | 


ie assessment. work done. in that year would be at the time of his application for a 
patent. : hs 


ean the reasoning be accepted as sound. we | 
Charge 4 is founded upon the doctrine that in view “ad, the pro-- 


The era is nok: s aeiueiat ae any authority in » point Bor 


: visions of section 9394. Revised Statutes, requiring. the. performance 2, a 


-. of annual’ assessment ode and the excepting clause 3 in section 37 of | 


- ; the dense: act, a valid mining location, made for r any. of the minerals = Be 
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| _ ein in: eer act and enpeeay. at the. ‘data tievee! ve a. one oe : 


 ficate of entry can: not: be perfected, but is forfeited. upon failure to : 


sce fulfill the statutory requirement as to annual labor and improve- a 


ments, and the land ther ein: becomes subject. to disposition under the | 


ae leasing act.. Cronberg: y. Haelett (51 L. D. 101) ;. Interstate Oil - aan 


a  Carporaton amd Frank O. Chittenden (50 L.: D. 262). Section 37 — 


of the leasing act was in effect a withdrawal of lands containing 

fol shale and the other minerals specified therein from location. and 
entry under the general mining laws, and for a public. purpose. It 

| forbids: the perfection of any such location or entry except valid = 


vee & claims: existent at the date of. its passage and thereafter. maintained ns 
In. compliance with the laws under which initiated, and prescribes ee 

- + that the deposits named therein shall be disposed of only in the | 

 Jnanner provided: in the act, except. ‘claims existing and. maintained 


os ag. above stated. The act had for one of its objects the raising OL so: 


, additional: public revenue, evidenced ‘by changing the method of hee 


disposition of such deposits from a free grant thereof under valid : 


BS - possessory rights-or by the. conveyance for a nominal sum of absolute 


title to the ground claimed, a system of leasing in. which rents and 
royalties are exacted from the lessee. In a-recent decision (United: 
States v. Lewis G. Norton*), decided by the Court of Appeals for 
the fifth circuit, June 9, 1997, the: court. said of a withdrawal of a 
tract. under section 9380. for. the purpose of survey and sale.as town 
lots: “It is: quite apparent: that a statute. providing for so changing 
the existing methods of. disposing. of public lands as to effect an 
increase of the Government's : revenue is one for.a public purpose, and. _ 
. the public. land reserved pursuant to such a statute 1s reserved, fora 
. public purpose.” 7 | | | ve ps | 
‘Section 87 of the leasing act sdtords’ aries to celle persons assed: 


1n mineral locations containing the miner als mentioned therein of | 
the conditions under, which they may ‘maintain. their. claims and pro- 
tect the deposits. claimed from its operation. | There is no warrant ae 
for: reading. into its saying clauses the statutory provision ‘as to re- oe 


sumption of work of the original locator before hostile entry: by. | 


. % another. This seems clear when such provision. is considered in con- — 
oe nection with its. context. Section 93294, Revised Statutes, after pre-— 
eae scribing the requirement | of annual assesment. work, provides: 


oa Mee e and upon: a failure to comply with these conditions. the claim. ae 


ae mine upon which such failure occurred shall be open. to relocation in the same 

_°...manner as if no.location of the same had ever been. made, provided that the — 

ae se original locators; : ‘their. heirs, assigus, ‘or legal representatives, have not. re 
sae. sumed work upon the. claim’ after failure and before such location. 


Tt is plain. that the. provision. relating to the resumption of Work is: 


a a ) restriction’ imposed upon the right of relocation. . lt applies only to. - oy _ 


-; ae ej _ +See 19 Fed. na) 886. 
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os “lading that: oul be relocated: tint: for the Een of ‘work, Tt has er ae 
Chas  NO® application. to lands no longer subject: to rélocation, or: to the» me : 
operation of the general mining laws, but withdrawn front such oper- - 
. ‘ation and subject to’ other disposition: for. a. public purpose. The dew 13 


Ae faulting claimant can not restoré.a lost-estate in. such lands rAd alas ere 
ae cing. annual labor’ and improvements. at a-later time. ; Coe oe 

~" There is no question. as to the jurisdiction of the department: re eee 
determine: ‘whether mining’ claims ‘for. which no patent has pean: 


: sought are valid or invalid, and so declare. That has been ‘so held. sek a Fe 
‘oe iar, number of decisions he the department, which have received: the aaa 
~~ sanction. of the Supreme Court. (Clipper. Mining: Oo. ve El Mite 


ing Oo., 194 U. S. 220, 228, 234; Cameron v. United ‘States, 252 U. 8. oe. . 


450, 463.) 


~~ Tt follows or what has bon am that if the nee cdaimaiita. oo 
of this location failed to. perform the annual work and improvement  —._. 
et prescribed by. section 9324, upon the: claim, their ae ae the’ oe 
He location: upon. such. failure terminated. ae Meaney 
—. ” The Government’s ’ evidence that -no werk’ was” one: or. Tape me, 
Beis ‘ments made for the ‘year 1920 within the boundaries. of the. Spad. meas 
“No. 8 is:not controverted by the defendant, but he ‘relies upon. the 
/ labor and improvements made in that year upon Spad claims 4,°5, 
~ cand’ 6, composing part ‘of a group of six. contiguous claims: named i as 
oe - Spads 1 to 6, as expenditure intended to aid in the development, and 
'- pedounding to the: benefit: of Spad 3 claim and ‘others of the group. 


~ In this: situation, the Government: is. discharged . from its original 


for burden ‘of proving the default, and. it becomes incumbent upon the 


ee ~ defendant. to establish that the work: done, or improvements made, 

oa do, as a matter of fact, tend to the. development of the property as 
a whole; ‘and that such work ‘is a part of a general scheme of im- = 
-. provement... “Dolles v. Hamberg Consolidated Mines Co. (23. Peps ose 


67, 274) ; Copper Glance Lode (29 L, D. 542, 549) ; Hall-v. Kearney 
ae (Colo. ): (33 Pac. 378) ; Copper Mountain Mining and Smelting CO. Fe 
ow, Butte and Corbin: Consolidated Copper and Silver Mining: Co. sta 


7 _ Mont.) (104 Pac. 540, 542); Lindley on Mines (Sec. 631). ads 
“The record shows: that: Chris C.Dere located for’ himself. and: ee 
Bae associates the. Spad: Group 1 to 6 in'1919.° These claims. constitute — ive 


a | ‘ one: contiguous - ‘group. in, the form: of: a rectangle, covering: all of. oo hs 
-. Sec. 12 and the S. Ye of. Sec. 1, each claim a quarter’ mile wide and’ ~ ee 
Sead a mile long, running in their numerical order from north, to. oe eee 


om the slope. of a moutitain. ih. ae 
ee ‘Spad 6 is the lowest: stratigraphically. ‘and topographically, ‘and - ee ia. 
wos caper its, eastern” portion, in a V-shaped. escarpment with its: apex 





aoe “pointing northwesterly, the Mahogany series of oil shales, considered: 7 = os 
oe We | thickest: and: richest of the Green. River: ‘formation, Cs ex- aa se 


rt 
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see tensively. and are blige by geologists: to dadeelia the ther cdtins: aces 
of the group. Davis Gulch, a. tributary of Parachute Creek, trav--. 
_ . erses. the claims in a ‘southeasterly direction. The. dip of the shale. 
. beds, variously stated to be from 2 to 4 degrees, is in the direction aa 
of the drainage. In the fall of 1920 three cuts were made, the first) | 
“in the Mahogany oil shale in the escarpment facing southerly about = 


ae feet, west: of the east boundary of, and upon Spad 6, and about 


2.900 feet from the. south line of Spad: By claim ; the aeconds inafair 
o grade of oil shale west of the center and near: thé north boundary of 
- 3 » Spad'5, and on. the. west side of Davis Gulch, about 1,500 feet from. 

 Spad 3;-and the third, a hole in broken’ sandstone. abou. 750. feet 2 
from Spad 3, and on east side of Davis Gulch, and the easterly ee 
tion of Spad 4, which defendant’s witnesses state exposes in the left- 

hand. corner of. the hole a bed of oil shale a few. inches in. thickness. 

., It appears that Spad 5 covers identically the same ground as Hoffman. 

_. 8 placer, and Spad 6 is similarly covered by: Hoffman 2 placer; that ~ 

. . the Hoffmans are the earlier locations; and. the. Spads 5 and-6 were _ Foe 


: located in ignorance of- such - prior ‘locations; and that. thereafter. — 


ae the: Columbia Oil Shale and Refining Company, which isa party ins 
. interest in the claim here in controversy, acquired title to the said. . 
- Hoffman: claims and obtained patent to both on the earlier title, - ~~ 
. without claiming - credit for the improvements here in question. Thee 
issues presented by the testimony are, first, whether these three ents.‘ 
oe outside the Spad 3 were made for, and tend to. develop, that claim > oo 
and others of this group, and, second, if the first question is: resolved 
in the affirmative, whether the reasonable value. of such cuts. col- 7 
Sr ee lectively is sufficient when prorated among the six claims of the. 
group to satisfy the requirement of $100 worth of work for'the Spad Cie 
3 claim... If the work is not a part of a general plan having i in view 
the general development of the group, so that the ore may be mores 
readily extracted, and the work has no reasonable’ adaptation. tore 
| that end, then no matter. what. the value of it: is, it can not be said. oe 
to be. done in the development of the group. Copper Mountain ee 
cae!|C(C Mining and- Smelting \ Co..v. Butte and Corbin Consolidated ergs oe 8 
and Silver Mining Co., supra. « | Pee 
. , The cut in the Mahogany igdge on Spad 6 Is  deséribed: ‘as an ir. ns ae 
oo regular, wedge-shaped hole, adinittedly ‘difficult. to measure and = 
S _ ascertain the size,’ having Dut three faces and‘made by blasting the 
‘face of the cliff. Inspector Kintz, who measured ‘it, estimated the a 
a, cubic yardage of rock removed as ‘between 30. and, 60, and Mr. Good-.. Pog 
- ale, engineer for the claimants, who likewise qeanined: it, placed. Tee es 
at 88 cubic yards... Inspectors Berry and Stull, witnesses forthe’. :. 
ee Government, from. observing: ie estimated it at. 45. and 50: cubic. gees 
Ae. oa yards, respectively. ee hole 1 is placed at the. sandstone marker ate eos 
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Le the tb. et the Mahogany shales, and. Rintz, who ij is the: Saly: witness : 


ee who testified as to. this matter, stated it was about 200: feet: to a safe 


: ; x landing place below. The men: ‘who’ dug: this cut both testified, Dere : eaten 
for the defendant and CG Ee Pratt for the Government. | Their'tes: 


x timony can not be reconciled, and the testimony of both: betrays many. - a 


inconsistencies and inaccuracies developed: on-cross-examination, “but ee 
_é they agree that they. took. advantage’ of a érack in: “the: rock: ‘parallel. ae 

ein the cliff to place a charge of powder, Pratt saying that it took = 
-. 1% cans and Dere 6 cans of black powder, and the hole was blown =. 


out: with a single blast. According to Dere,: further work followed, mi, els 


- _- squaring up the hole and mucking , consuming in all, according to poge a 
. Pratt, 5 to: 8 days, and,. according to: Dere, 10 days.” “As: to the pur-. 


pose of this hole, Dere testified: “ Well, ai fioured. that. I was doing Pk . : 
the work generally as has been done’ in that: country, : making open 
cuts and tunnels to benefit: these claims to- develop them ata: later = 


date”; ; that Mr. Pratt and he started opening up a tunnel on Spad Os” 


that. the work consisted “of an open cut. and. getting ready . for sas 
_ tunnel for the benefit of the Spad. claims—the. group. Ce eee ee oe | 


wanted to open up this rich Mahogany with a tunnel, ‘and L figured 
the next year, that I would: keep. working for the: benefit of these 
‘claims, tunnelling it, because it was about: on the face of Spad 6 
* claim, ‘and it was a good place to. dump. the: shale for. retorting and 
operating.’ ” He was asked, “ What. did you know. about tunnels?” 
‘He. answered, . “ Well, in 1919, T seen some tunnels built. up at the 


procs of east Middle: Creek made by. Joe Bellis.” Question: Had . os 
those been built for groups of claims up there? Answer. Yes, sir. . 


- On cross- -examination Dere stated. that he i 1S. not an engineer, and: * 


‘in reply to further: question as to: his intent, stated: “Well, I Was 2.8 
figuring on driving: the tunnel: on ‘Spad 6 for the development of all 
of them, because it was. the most practical. claim to ‘work from, and = _ 

it was ‘down. below the cliff, and I didn’t. have. to move the retort up 


2 on top of the bill, to work: those. other’ claims.” He further stated a 


- that he had dug-over 500 assessment, ‘holes, any one of which could © i: - 
a have been turned’ into tunnels by open ¢ cut; but he did: not ‘think that” —— 
. --there. were ally (turned into tunnels)... - oe 


Goodale, the engineer in charge’ of ihe asséesinedit: wank tron 1991 * 


p ori testified that he first knew. of the. hole. on Spad 6 in 1992: that — 


oe ~Dere had talked with him about tunnels, but he had ‘no: ‘recollection : - — 


a of Dere mentioning this hole ‘as ‘intended: for ; a tunnel: until ‘ “lately”; 


ee ‘that Dere mentioned: the hole to him as one made. for the Spad ibip,. a 7 7 , 

but it: did not interest him, and he did not-go to look at'it'at the time, =. 
as because it was a difficult place to get to and his company had title then fee 
— to-the Hoffman Jocation; that it was not: represented’ as: an. improve-" ae ee 


~ “ment. in the application: for patent to the Hoffman ‘ 2 claim.’ Pratt's as ao a 
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“% Guaisicwiiess is silent as to whether such 1 was ; the intent : in 1 excavating _ 


this hole. . 
As to the hole on 1 Spad 5, it appears: ieee isa ion on re alain o 


; F red Dere’s testimony. i is to the effect: that. he was told by his ‘brother: ; 


Chris to go up and dig a: certain sized. hole 500 feet. from this cabin _ 


and to stay up- there.a. couple. of weeks; that he dug a hole in black = “s 
| shale about 500 feet. from. the cabin, 10 by 12.by 18 feet, but did. not. 


_ know 3 in what direction it was from he cabin. He identified’ a check. | 7 


Pie for $320. issued October 11; 1920,. by. Chris Dere to their father, as. 


i one, covering” full payment for his labor for 14 days at the rate of 


$6.00 a day, not including board and lodging. It appears from the 
testimony of Chris, Dere that he did not know where this hole was © 
et located, and. inquired for the information from his brother. Fred: in. 

. the following year, in order to. point it out: to Mr: Goodale. © Two 


engineers for: the defendant and. one inspector for the Government 
agree. that the size of the hole is 88 cubic yards. ; ; 
As to-the hole on. Spad 4, Pratt. insists that he: spotted the place for 

this hole-and dug it. alone. . Dere states it was dug by. them jointly 
and under his dir ection; that all the-holes were dug for the benefit of — 
the group; that. snow was. on the ground when he dug this hole, and 

he could not. see. when he. got, into it, but that he thought he was 
getting into good shale, but it appeared to be a sandstone formation. 
Pratt stated’ he worked 8 or 9 days on this hole. Dere states that it 
- took them about 10 days 1 to complete it. Inspectors Kintz and Stull, 

who measured this hole, state the cubic yar dage is 43° and 49.4, respec-. 


_ tively. Engineers Savage : and Goodale, who. also measured au, got | 


: results. of 53 and 56 cubic. yards, respectively. — = | 
There is a large volume of opinion evidence in 1 the récord upon both 


. sides relative to. probable methods of mining shale from these claims, .. 
and whether these cuts could or would be used | in any. general system 


; adopted for mining. the shale. as a group; and also. whether they 
_ actually serve any purpose. in. prospecting | or developing the Spad a. a 


re claim. . These opinions can. not be reconciled.’ There appears to be Poe 


= : a prevailing opinion, however, among those who testified that, there is 


-- no agreement among. engineers as. to what mining method will be 


adopted. Several of. the. engineers. who. testified ie defendant were . 


--. of the opinion that the cut. on. Spad 6 in the mahogany shale might. be 


— sused as the portal of a tunnel, and the cut on. 4 in the sinking of an. - oe 


ae alr: shatt to intersect the éunnél, sand. the cut on 5 as.an air. shaft. to 


7 a - intersect a ‘erosscut or, drift from. the tunnel, or. that. each cut might . oo 
or could be used-as the portal. of a tunnel to mine the shales above it. 


‘Engineer Hurlburt, who: so. testified, admitted that: he. would. not | 


> = conaider: an-open. cut. as a tunnel, and would not lay out an air shaft i. 


ee ~~ before he: cate i his tunnel, but would. wey until the necessity f for the» | 
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| 7 same arose, aa iaonld Cine the bel to bs. some ne. in; that he 7 : ; 7 
~ would not consider the cut on Spad 4 for an air shaft: at ae present me. 


time; that he meant. * at this stage of the oil shale ; game he would not 


- formulate any. plan. to operate oil shale mines ’ - that. the cuts on 4. 


and 5 would supply information as to. same. Seeats of shale. for. a: con- ae 
_ siderable distance on adjoining ground. Engineer Savage, ‘who tes- 


2 tified to the same: effect, on. cross- -examination, stated that he did. not oe a 


know whether he would give any ‘eonisidékation: +0 a 1920 cut. as. an air at 
shaft. until after. his. tunnel: ‘construction was under way. . When. |; 
asked whether he would tunnel northerly. from a point close to the 


a east line of the Hoffman 2, replied that: one. system of. laying outa : 


. nun DP roposition is probably just as good as another; that it is bas ee 


. x * entirely a matter of opinion ; that he would not, consider the location x 7. a 
of an air shaft. before he started to. drive a tunnel, and if he were eos 


doing it himself, he would pr obably do it quite differently. age W2 
| "Engineer Carroll was ‘of the opinion. that the cuts could be used oon 

~ as level spaces for core drilling which he thought necessary in devel- > 
- ae opment; that. he: did not. know. whether the cuts..would fit'in with. > 
a scheme of mining that he would design; that the hole on Spad 6 


might be the logical place for a tunnel, and it might not ‘be, but he 
would: not consider the use of this work. unsound engineering from 


“information we have at this time”; that the scheme of. development. ae 
that: he had recommended would involve a cost of $27,000 per acre, 


. and the small value of a particular. open cut would not have any. effec 


| on. the utilization of it in such an. expenditure. ‘Goodale’. S st me Go ge 


pare was to the effect. that. it. was. possible, and not. impracticable, to use. eee 


the cut on Spad. 6 asa tunnel, and the. other cuts as air shafts, but. st ee 
~ stated that it would be necessary to. go down on it to widen ie for. 


| ae ne portal; that considerations ot haulage and. drainage and ‘space: for ne : 
= dumping and retorting purposes favored the location. of a tunnel: at. chen wee 
_. this point; that the cuts were valuable in group development. work Se 


for the reason that that afforded. information as to the stratum in - 7 
which they were dug away from the weathering; that the sandstone Aa 
eut with the thin seam of shale in one corner, ‘which from tr acing 


. the outerop satisfied him’ was a solid body, Paenichod’ - negative infor <a 


mation”; that 15 feet : above the cut on Spad 5 there isa ‘Dluish shale gets 

~ “Bi to 6. cnehes wide which he traced to Spad 1 and ‘sampled and re- - 
7 torted, obtaining i in a 14-inch cut 29 gallons of oil, per ton, and. that 
4 this out could ie. used as a portal of a tunnel. to. drive inder shale. — 


ee strata lying above, it, which. May be mined, though. “Tam: not saying | 
- that'it will be mined, but it may be by. that method ”; that he did not 


- think Dere had. ever, discussed with him. any plan. fon ‘using the cuts: : | : : 
as an. air. shaft. It was his opinion that it is always possible to use ae. 
gs Lee cut. as the portal of | a. tunnel, if Placed. In. such a. position | 
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as to develop the oponad aboee ss “and would Benefit the’ property i in fe 


which it’ is. “put, and he had that intent. with’ every cut he Eue im, | 
except one on top where it would have to. be a shaft. : aan 
The inspectors who testified for the Government ndinit that it: is 


a possible to drive a tunnel from the-cut on Spad-6 in such a direc 


tion as tO. ‘intersect. shafts driven from: the other two cuts, but were 7 


~ . of the’ opinion. that it is impracticable. ‘Among the ceticigtis: they et 


made to such a scheme of mining were that a tunnel following a — 
northerly. course with Davis Gulch would leave no room for chambers 


- on the west side of it; thatthe floor of the cut is 14 feet above 


the bottom of the rahopany, shale, and if run to conform to dip of be 


the strata and provide for drainage, would run out and above’ the _ oa, 
' mahogany shale; that if air shafts were needed they could be placed 


at lower elevation: than at the sites of the other cuts so as to eliminate. a | 


3 150 feet of shafting; that: the: sandstone: cut on ‘Spad 4A furnishes 7 


no additional iaformation as to the same strata on Spad 3, as. it is- 
| naturally exposed for about 200 feet closer to- Spad 8; that the same 


ig true of the cuts in shale. on Spads 5. and 6, as ; shale is poeta: | 


expos sed: by erosion on those claims. ' 


“Under the decisions of the courts and the Land Department labee ee 

or improvements to be so credited must: actually promote or directly — 

_ tend to promote the extraction of mineral from the land or forward 
or facilitate the development of the claim as a mine or mining claim, 


- or be necessary for its care or the protection of the mining works 


pac thereon, or pertaining thereto.”  Hzghland Morte and M in Lode — 


‘Mining Claims, and cases there cited (31 L. D. 37, 38). Under this © 


2 rule, the ‘department has held that the value of the shafts upon a. 


| placer claim, apparently not sunk to actually extract mineral but to 


eas secure data upon which to base later development work, which in 


. that case consisted of a long tunnel finally reaching pay gravel 


(Kirk et al. v. Clark et-al., 17 L.. D: 190),.and a drill hole placed — 


i Upon. a claim for the purpose of prospecting ‘it, and to secure data | 
. asa basis for further development. (C.K. M eCoriviolt et al., 40. D. | 
- 498, 500), were “properly creditable in meeting ‘the expenditure re- 


a. 51s). 


= ‘quired. of $500, as a condition precedent: to entry and. patent under 
section 2325, Revised Statutes. And. whatever may. be credited as 


. labor and improvements to satisfy the requirements as to annual labor : 


7 under section 2324 may also be credited under section 2325, and the. 2. 


decisions of the ‘courts construing or interpreting such provisions 


under section 9394, may be resorted to in determining what expendi- — 


ture in labor and improvements may be credited under section 2325, — 
or vice Versa. Beplye and Other Lode Mi ining Claims (30 La D. 510, 7 


| “And site labor’ and: angry uns inay be in : that ‘outside the 
- claims, or claims in common, or on only one of the several claims in — 
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i 2 common, “provided! the a for which ins credit i is sought: are -con- » 
Liguous, anid held. i in. common. and intended to aid 1 in the development ‘a ee 


- a of the. claim, or claims in. common, as the case-may be, and the im- 
Fee are of such a. shane eter as to redound to-the benefit. of 


val Copper. Glance Lode (29 L. D. 549), and cases there cited. .But 

ce the fact. that: such work has. been: done, and its relation to the claim eB 
for which patent: is sought, must be clearly shown. (Clark’s: (ae oe 
Quarta Mine, 27 UL. D.351). The claimants of such improvement 


-.  - Iaust show that. such work was intended at the time as annual assess- 


~ ment work for the particular. claims (Duncan v. EF agle. Rock Gold. jd 
| Mining and Reduction Co., 48 Colo. 569; 111 Pac. 585). The labor ~ 


or impr ovement. SO sought to be credited: must have a direct. relation. 


to the claim, or be in reasonable ‘promauty to it (it oGarrit, y ve By- - : 7 


| ington, 12, Cal. 426). 


. In Fredrichs v. Riiuaen (96. Pad: 679, 680). ‘the Supreme Court. af oe 
| “Oregon: defined the: word | improvement as used in section 2824 as 7 
«c such an artificial change: of the physical conditions of the earth in ie 

upon, or so reasonably. near a mining claim as to evidence a design - 8 


~ to. discover mineral therein or to facilitate its extraction, and. in all 
+> 


cases the alteration qmust be reasonably permanent in cnaracter.”. 


(Italies supplied.) “Applying these rules to the facts as disclosed 
in the record, the department is unable to find that these three cuts 
were part of one general scheme of development for the benefit. of 
‘the six Spad claims or any number of them or that they are of such — 
a character as to. redound to the benefit of all. These facts stand out 
clearly; there is no tunnel, or portal of a tunnel, and no air shafts; 
there is nothing in the cae acter of these cuts, as. described by any. 
of-the witnesses, that: evidences. that they were designed for such 
purposes; there is. no evidence even upon the part of Dere that. the 
cuts on Spad : 4 and 5 were: intended by him as the beginnings of 
air shafts for his tiuimel,: Indeed, his testimony leads to’ the oppo- 


site inference, inasmuch as he stated: that he started the cut.on Spad - — 


4-with. the thought that he was getting into good: shale, and found © 


he was in sandstone, and. the locus of the. cut on. ‘Spad 5 was selected : a 


: by. a 17-year. ‘old. boy who. was. instructed. to. dig: a cut of certain fas | 
dimensions. 500. feet: from aocabin. It. would seem unnecessary to 


observe that air. ‘shafts for ‘sucha vast: and expensive improvement. . 


are not: planned i In ‘that haphazar d way. There is only the evidence. 


of the: mining: engineers who: testified for the. defendant. to. the effect. | 


_ that the cuts. on ‘Stiad . 4.and 5 might fit into a practicable scheme of 0 | 
attack upon: the oil. shale by tunneling from the cut on Spad.6,if > 


- upon: further. study of the. ground and a. determination of the: best 
oe methods of mining the: deposit, such. a method, were adopted. _ Al- 2. 
oar though it. gees Be true. yas a shallow: assessment: pore” In a » stratum ee 
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sof ehale may parniah some a maaten as to. vine ciabacter and. valde 
of the stratum disclosed and does furnish definite information as.to 


the nature and condition of the stratum away from. the effects of 


w, weather, and information as to local dips, there is no. specific. evi- 


~ dence-in this record pointing out how the cut, practically 4 in'barren.. 
sandstone on Spad 4, and the cuts on Spad 5 and 6 where the oil 
shale strata were ee poce by erosion, would be of service as. informa- = 
tion as.a basis for future development of Spad 3 or any other claim 
of the group other than the claim upon which the cut was made. — e 
‘The fact that such an assessment hole might be utilized as a portal. oe 
| for a tunnel or in the construction of an air shaft under some later — 
ae plan of development. is insufficient to credit its value as a group — 
= improvement. - The. fact that. claims. cover a continuous deposit cov-.— 


ering one ore mass does not relieve the claimants of the improvements ; 
_ thereon from the requirement. of showing that they will aid in the 
extraction of the mineral or will tend to_ ‘pr omote the. development 7 


; 7 of such claims. Zawson Butte Consolidated Copper Mine (84. D. 


655). The cut on Spad 6 does. not reveal or suggest in itself any 
— design to drive a tunnel from that point. The “one testimony is 
the naked, ‘uncorroborated assertion of. Dere that such was his 
purpose in digging it, which the appellant contends is sufficient. 
Even if this statement. were accepted as sufficient, and allowing the 
utmost credit claimed by the defendant.as the value thereof, to wit, 
_ $287.75, based upon the data as to costs supplied by this witness, the 
amount is insufficient when distributed: pro. rate among the six. claims 
that it is alleged it was intended to benefit, to paeky one requirement 
as to assessment labor on ‘Spad a | sy eee 7 
| Counsel for the defendant relies upon an ee that ae is not with- 
in the province of the courts to question the judgment of a‘pr operty 
owner. in the legitimate use of his property, or to determine whether 


one mode ‘of use would be more beneficial than another.” (Lindley 


on Mines, Vol. 2, Third Ed, section 631.) This rule has been fol- 
lowed -by. the. dsparunent in. controversies as to whether a certain 


‘ improvement that had been made would. aid in the. development of : fe 


 % group of claims (Hughes et al. v. Ochsner et al.,.27 L. D.. 896), 


a4, SOF where it is a question of whether: some. better method could: have . * : 
been pur sued than that actually pursued. (6. K. McOornich et al.,40. 
L. D. 498).. The answer of the court in Copper Mountain Mining. 


and ‘Smelting Oo. v. Butte and Corbin Consolidated Copper and 
’ Silver Mining Co., supra, to-the same contention made in that case, — 
seems apposite here. The court said, in: deciding that. a certain : 
| tunnel did not tend to. benefit. the claims in question: | . 


~ Counsel for ‘plaintifé contends that it appears. that the work: was ; done by eae 


: the plaintiff on the M. L. in good faith for the purpose of developing the group 


Of eae and that the. court. should not be permitted to" ‘substitute its own | :, a 
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judgment as. to ‘the wisdom” or expediency, on the ‘hethod ‘employed by ‘the aoe 
owner -in adopting. the. plan. pursped. AS an abstract proposition . we .think.. _ 


: - counsel states the correct rule. : Mann v. Budlovg, 129: Cal. 577, 62. Pac..120; 


Geary. Ford, 4 Cal. App. 556, 88. Pac. 600.. Nevertheless, ‘the. ‘purpose: for 
which the work is: -alleged to have been. done. must always: be: manifested | by: 


7 _ the: relation which. it. bears to the claim itself. If the plan pursued. can have te 


no. reasonable adaptation to its alleged. purpose,’ the mere assertion that it. was 


is pursued. for that: ‘purpose does. not: suffice, even. enous 1 face faith’ in. ae 


| pursuit be conceded. 


See also. Dolles. We  Hamberg Consolidated | Mines 0. @ L. D. = 


88%, 974).. ae 
The Aoncisione of the ao ten are “thne the ee open ee, Oe ee, 


or any one of them, have not been shown as having a tendency in... 


- anywise to develop the claims as a group; nor has it been shown that - | 


they were made.in furtherance, or are a part, ofa-general scheme to 
develop. the claims: asa E BTOUR: Bc or these. reasons the Commissioner’ Ss 
: decision ds. 7 a ee : : 


Og eg 2 MTT t. ‘KRUSHNIC (ONE REHEARING) 
- Decided Pebr wary 8, 1928 
On-Sitats I ‘Lanps—Mrnine | .CLarm-—Gnoup DavecopmEns “EVIDENCE. 





| Armed. oo 7 


- Mere’ statements: of intent that certain. work was’ intended as group develop- Se 


ment. work wit ‘hout | regard to. evidence as to the character of the work 
and. its relation to the. claim as having a tendency. to. benefit it. is ; insuffl * 
~ gient to establish ‘that: the work is. of such character. : 


“ae On SHALE Lanps—Minine - -Crarm—Grovr | -Devatopment—Ienovemants— eee 


ASSESSMENT Work—Custom—HVIDENCE. 


“The question of the applicability. of work alleged + as common,’ improvement = a 
 maust be determined from the particular facts and’ citcumstances of each 
case, and. the. fact’ that a custom existed in. the shale’ regions to perform oe + 


- work on. oil- shale— claims according: to. a. certain method will not suffice _ 


: where | the’ rules of. law relating to _ Sroup.. assessment work are not. 20%. 7 


fulfilled: : ye _—- 
: ‘Or-SHare ‘Lanps—MInine Cham—Assessment ‘Work—Parenn, 


_ Fulfilment | of the annual assessment work requirement | ‘of: section 9304, a 


Revised - Statutes; is a. Drereguinite to continuing ers as against < 
“the. Gover nment until patent: ‘issues. a it - 


| On-SHane ‘Lanps—Mrnine “Cram —AssessatENT Won —tonenineas Rao ne te 


CATION. 


As between ‘the. Government and. a mining . claimant the: test of the. validity pe aa 
ae of. ‘the: latter’s oil-shale’ claim is found in the. provisions | of section 87 of. ee 
“the: leasing act, and not in, that part of. section. 2324, ‘Revised | Statutes, eee 
which ‘defines his ‘Tights. with” “respect 1 to. ‘some ‘stranger: who seeks oo ae 


2, ‘velocate the claim. 
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ms “OnSmati Lanps—MintNe. Cram —AssEssMun'r Worx-—Worrmrrure —TRESPASS. co 


- Where, subsequent: to the passage of the, leasing act, a claimant of. an oil- 
oso shale- location fails ‘to. perform the annual assessment: work within’ the 
pa period: ‘prescribed by law, all his rights. against. the Government in and: to 
the. location - are extinguished, ‘and: entry’ ‘and: performance’ ‘thereafter by 


him or his. successors. of work. on. the claim constitute: a trespass ¢ and —. oe 


- neither revive uor ‘initiate any rights. 
: On-Smaie Lanps—Minine CratM—Drscovery—Srarures. | | 
The eoneluding words of section 87. of the leasing act, “ which claims may ‘be 


af - perfected under: ‘such laws, including discovery,” do not. indicate. that ot | 
mInining claims. having. imperfections - other» than lack. of | discovery are ee 


excepted: from the. operation of the act. . | 
Ou,-SHALE Lanps—Wrruprawat—Fourerrors—J URISDICTION—STATUTES.. | 
- The leasing: act repealed as to oil- shale deposits the general provisions of the ms 
mining law and withdrew them from location and disposition’ ther eunder, 
— and. Was a legislative assertion of control and owner ship. ther eof by. the 
‘United States, except as specifically provided in section 87 of the act;. no 
: affirmative action, such ag physical reentry or the institution of proceedings, 
_ is necessary in. order to terminate the rights of a defaulting mining claimant. 
On-SHate Lanps—Minine™ Cvatm—Fourerrone-—ResumPrion oF ASSESSMENT | 
Work—Lstoppet. Hee Fae 77 eo 
Mineral deposits that. are within the purview. of the leasing ace in Jands 
~ covered by mining’ locations, become, upon default in maintenance of- ‘such 
claims, subject. to disposition . under that act, and subsequent resumption 
of work thereon does not serve to divest. the. Government of its proprietary - 
title, nor: does’. the fact. that ‘work is resumed prior to. the. initiation Of 
‘ adverse proceedings - to: determine the validity. | co a claim operate as:an 
. estoppel against the Government. eg ed me 
 Om-SHALE Lanps — Mine. Cart — Possussion — ApvEnsr. Chane — Wren 
_DRAWAL—Courts—Lanp- DrePaRTMENT—JURISDICTION, 
Questions concerning the. respective rights | of. adverse. claimants ‘to posses- 
gion of mineral lands, under locations thereof, are to be determined by the 
. courts, but. for - administrative purposes the Land Department. has. ‘juris- 


‘diction. to, determine ‘whether at the date. ‘of a withdrawal. a. valid. right . 


had attached to. any tract ve the limits : of the withdrawal. 


— ; Wore, Secretary: 


Emil L. Reriehoie has. filed a motion. fob. rehearing in he anaes : sate 


_ ‘of his application, Glenwood Spri ings 022364, for patent to the Spad 
No. 3 oil shale placer claim covering the N. % N. 14 Sec. 12, T. 5 S.,. 


: BR. 96 w., 6th P. M., Colorado. By decision. dated: Octeber: By. 1997 io 
F (52. L. D. 282), the department. affirmed the decision of the Connie eas 


: _ sioner of the General Land Office rej jecting the application. and held 
‘the claim to be null and void. The grounds: for the department’s 


7 decision were, that: under the provisions. of section 87 of the act of 


ns February 25, 1920 (41 Stat. 437), known as. the “ ‘Leasing: Act,” the 2 a 


7 shale ‘deposits within this claim. were subject. only to disposition it oe 


~~ the form and manner provided by that act and that the.claim was not 


within the seving clause of section os A excepts from the opera. 7 
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ae tion. of thea aict;. . «valid éiniae existent at the date of fhe passage of 
- this ‘Act and: thereafter maintained in> ‘compliance: with the laws. 


under which ‘initiated, which claims,:may be. perfected under” such 


vs Jaws, including discovery” ”. that to maintain a claim in compliance : 


i - with the laws under which qnitinted: means, among other things, the > , 


- performance of $100. worth ‘of annual: Taher and improvement pre- = 


.seribed by section 2324, ‘Revised Statutes,‘and failure to fulfill this _ 

‘statutory requirement as to a claim unperfected by’ a certificate of 

entry, terminates by the force and effect of section 87 all tights‘of 
. the claimant under the. general mining laws; and the shale ae an a 


thereon became subject to disposition only under thé leasing act. 


~~ > Phe’ ‘Spad No. 3 claim is one of a group of six claims locdtea 4 in 
id 1919. ~The sufficiency of the exposures of oil shale on the claim to — 

~ constitute a valid discovery | is not questioned. ‘The claim appears. to” 
have been a valid claim existent on’ ‘February 25, 1920. the date upon Fi 
which the act became effective, but it is admitted. by claimant, that no- 


see work or improvement, as required by section 2324 was. performed on 
the claim on. or before July 1, 1921, to. which date Congress by the — 


act of December 31, 1920 (AL Stat. 1084), extended the time for 
doing the annual assessment work for the calendar year: 1920. Sub- 
sequently the present claimant. acquired the title of the other locators 

of this claim and annual assessment work was performed for 1921, 

1922, and to the time of the institution of this inquiry, which work 
exceeds i in value the sum of $500 required. by law to be done as. a pre- 
requisite to the grant of a patent. | The. claimant. sought. to have- 


accredited as assessment work for 1920 the. aggregate value of three | 


holes made in 1920 on other claims of the Spad group as. common. 
impr ovement for. the benefit of the claims as a group,. which. work | 


after due notice and hearing was held not to have any tendency toin. ~ 


= anywise. develop the slams as a group, nor was it. shown that. they 


were made in furtherance or a Pee ofa general scheme to ‘develop ad 


| ‘the claims’ as a group. 


The motion challenges the coueectie: of die application of the oe 
: rules as to group development to the three holes made in 1920,and 
- In addition it is contended that, irrespective of whether or not the _ a 
work was performed in the year 1920, the department, under rules 
3 established in a number of its decisions and decisions of the courts, . ee 
has no concern with the performance of annual assessment work on 


- : : oil- shale: placer claims; that whether it can enter upon: this inquiry - 


or not, by the ‘resumption of work upon the claim prior to any. acts — - 


— | of physical reentry or the institution of proceedings of ouster. or to. eo _ 
_. determine the validity of the claim, a. forfeiture was prevented and — 


ee the location. is. therefore a “valid claim ” within the meaning of coud 


ae i F section. 37 of the e leasing, act, and to hold. otherwise i is an one to i 7 
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; the. rule of property prevents an automatic forfeiture: 


Able: and elaborate. arguments: in connection with the rehearing were 
* have been presented orally before the’ Secretary and in briefs filed __ 
by claimant’s counsel and counsel. for other. oil-shale claimants who pees 
were. allowed to. appear as amicus curiae.” The department: fully ap- 

-_preciates the importance of the question in its effect, upon the validity 
of a large number of oil shale and other locations made for minerals - 
3 subject. to disposition: under the. leasing act. It also has. lively appre- 
 hension of the far- reaching results if the decision assailed is over-— 
~~ turned. upon the public interest. in abr idging the operation, or greatly 


| diminishing . the possibilities of the’ operation of the leasing” act, 


which secures to the Government some. measure of control over the: 
‘development: and: production « of such mineral resources named therein . 


for which there is present demand, and which reserves the title in 


the United States to other minerals for which there is no immediate 4h 


economic need, and which provides. in cases of both present and 
. future utilization a substantial source of public revenue in rents and 
royalties. In efforts to minimize the effect of sustaining the con- 


¢- tention of claimants i in this. case, it is stated in the brief that but ten 
per cent of -oil- shale. land was covered by oil-shale locations made | 


: ‘prior to the leasing” act. The department. has no certain and. com- 


‘plete. data’ available, but is in receipt of official information to the 
effect that of the approximately. 1,000,000 acres of oil- shale lands in» 
the Green River formation, Colorado, from 600,000 to. 750,000 acres 
are blanketed with oil- chats location notices of record antedating the. 

leasing act and. that those cover what is considered ‘the richest and | 
most commercially valuable shale. a 2 
.. .. With. respect to the contention renewed On. ‘vente that mere 
a of intent that certain work was intended as group de-. 
a velopment. work without regard to evidence as to the character of 
- the. work and its. relation to the claim. as having a tendency _ WO os. 
"benefit it. suffices, it is needful only to say that this contention was 
~~ given full ‘consideration: when the decision was rendered, and it is 
“not. considered. to be law nor in harmony with the erin of the — 
jj department, or the courts.. The department found. that. these cuts 
«were not made with any intent that: they were to be a part of a 
So tae general scheme of development of the élaims as a group, and sees. no- oe 
“... yeason to ‘disturb that finding: The question of. the applicability = 
a of the work as common Ee must be determined from, nthe ha 


ees destroy. a. eseued right; that even. 1 upon the: assumption. thai: the ine a 
guage in section. 37 declar es unequivocally that upon failure todo 
the assessment work the possessory title to an oil- shale claim would — a 
~ be forfeited to the United: States, the United States in its proprietary 

_ capacity is now equitably estopped _ from claiming a forfeiture; Nees Los 
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eRe? 


; oe facts: ah circumstances in seh case. The’ cadena aoe 

affidavit filed on rehearing, to the general effect that acustomexisted 
In. the’ shale. regions. to. perform. sich work by: putting in.open cuts 
on one or more of. the claims of a. group. at an expense equal to 


$100 for. each. claim when. prorated, is immaterial. No such custom, — re 


he oe should it exist, will be permitted to, override the requirements of law. - 
ns - Putting this So- -called. croup work out of view as of no avail, atten- = 


ae tion will be. given to the larger questions: raised in. oe brief. 


As stated in the. ‘previous decision. and admitted in one or more 


briefs. filed, the leasing act. 1s in effect: a withdrawal of. the mineral - ae a : 
—- ~dands: therein: described: | “It is. likewise a. repeal of the mining. laws". 2 0 


in so far as. they relate to such. lands, except those lands embraced ; _ see 


in claims that are excepted from the operation of. the leasing act, by | 


section 87 thereof.’ The. claimant is seeking title under the general 6 7 
mining laws to lands containing oil shale. It is incumbent for him — 
_ to show that his claim falls within the. exception mentioned in sec- _ 


tion 87, and it is the duty, of the department.-as guardian of the 


~ public: ‘domain charged with the adniinistration and. disposal: of) 


public lands to-inquire whether his claim meets :the requirements of 
that section. The excepting clause in that section declares in plain | 


~ and specific. language that the claim must be maintained after the — 
passage of the act in compliance with the laws under which initiated, a 
Section 2324, Revised: Statutes, being one. of the: laws’ under which 


the claim was initiated, dcclaves ¢ ‘that: on each claim located after: 
the tenth day of March, eighteen hundred and seventy-two, and until 


patent has issued therefor, not. less than one hundred dollars’ worth ~~ 
of labor shall be: performed, or impr ovements made by the tenth of .. ae 
June, eighteen hundred. and seventy- -four, and each. year thereafter. eae 


There follows in the same section a provision that “ “upon failure to a 


Saees comply: with. these | conditions the claim or mine upon which such a 


.. failure occurred: shall. be open. to location j in the same manner asif{no-. ° 


location. of the same had ever been made, provided. that the original | 


- locators, their heirs, assigns.or legal representatives have not. resumed Go aaa 


. work upon. the ae after failure and before such location.” 


_ The provision: for the performance of $100 worth of labor or “im- ae 


a : provement is mandatory. The well- séttled construction of these pro- : = : 
. visions of the section: is that the: necessity of doing the work isim- 9 


- perative in order to maintain. the claim: (Chambers. v. Hf arrington, ee 


a 111. U.S. 350, 358, and.other cases. cited in note 931, section 30, _ 


a “s Uz 8. CG. A.)e Tt has’ been repeatedly held. that development. work i is 
the condition of the miner’s continued possession. (O'Reilly v. Camp 


on bell, 116 U. S: 418, 423; Jennison v. Kirk, 98 U. S. 453; Jackson V. ae te oe 
Roby, 109. U. 8. 440), ‘which can only be inaintaned: by. annual:ex- ..° 7. 


ele thereon of the work required by: ane As stated in et aed 
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Paso Brick Co. v. McKnight (233 U.S. 250, 256), “ Tocatee of ine eee 


ing claims ‘have the exclusive right of possession: of: the ‘surface in- 


a cluded within the exterior limits of their claims so long as they . 


make the improvements or do the annual assessment work re-— 


| |, quired by the Revised Statutes, section 2324. 2 (Italics supplied.) 


| - Development by working is a ‘condition to continued. a 
until patent issues: (Erhardt v. Boro, 113 U. S. 527, 535). . 
keep up and: maintain a valid location one hundred dollars’ worth Fr 


work and labor ‘must be done or improvements made. during each 


oe year until patent i issues therefor (Gwillim V. Donnellan, 115 U.S. 45). 6. 


~ Every person who continued in possession. of such. property without ~ 
_ performing annually. the labor that. has been specified, violates. the. 


| ‘conditions of the grant from the Government (1 onaker v. Martin, oe 


11 Mont. 91; 27 Pac. 397 , 398). In view of these well-settled construc- 
tions of the: mining lows, which Congress may be ‘presumed: to have — 
‘known when the leasing act. was passed, there would seem to be no 


doubt that to aaintein a claim in. compliance. with the laws under - 


which initiated necessarily meant the performance of the require- 
ments of annual labor, and that there was no other intent or purpose. 
in the use of such words than to protect’ and preserve only claims 
where the possessory rights had been maintained. As between the 
Government and the claimant the test of the validity of the latter’s 
claim is found i in the provisions of section 37, and not that part: of 
section 2324, Revised Statutes, which defines hie rights with respect. - 
to some stranger who seeks to relocate the claim. The language of 
the court in The Yosemite Valley Case (15 Wall. a 7, 98), with certain 
- interpolation of words to agree with the facts ore: sharply brings 
into view what is believed to be the fallacy in the argument as to the 
right of resumption of work. ‘The court said— a - 2 ye 


ak He = The whole difficulty. in the argument: of the: defendant's Eounisel : 


arises from. his confounding the distinction - made in all the cases, Ww henever 


7 necessary for their decision, between the. acquisition | (retention) by ‘the settler 7 


ae (mining claimant) of a legal right to the land occupied by him as against the _ 


| owner, the United States; and the acquisition (retention) by him-of a: legal ; 
. right as against other parties to be pr oo a ‘its CH OS w hen the United » 
_ States have determined to sell. py aid: a = (te yen": 
When the original Tecatons failed i oneiieaie ih Bree. by ‘doing | 
the annual assessment work. within the: period prescribed by law, all 


their rights against the Government in and to this location upon oil 


shale lands. were extinguished and this claimant who acquired the — 
outstanding interest of the other locators and proceeded thereafter — 
-to reenter and perform work on the land that: was no longer subject 
to the general mining laws was no more than a trespasser and could - 
neither revive nor initiate any rights to the land thereby.. The. fore- 
going view. a strong support in a recent. decision of the vou | 


i f 
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| : Bs : Caine of Appeals for ihe. 8th Circuit in the case- of H oe Vv. Mid a re 
pest O Company (1T Fed. (2d) 71), where it was held that the . 


_ failure to do the assessment work for 1921 upon an oil placer claim ; 
located in. 1887. on. lands: included in a petroleum. withdrawal: made 


in 1909, terminated all L possessory rights thereto. ~The court. said . | 


A eee ee ee ee 


_ Ordinarily, andi in ‘the absence of § any w: :thdr: aw al, the locator would have the,” 


right to relocate, equally only, however, to-any other person qualified to. locate. 


- Nothing i is perceived i in the language employed by. Belk v. Meagher — | 


(104 UL S. 279), and the many decisions of the courts and. depart- — 
ment, relied upon by. claimant. and amicus cwric applying the doc- 
: trine of that case,’ which dealt with the ‘possessory rights of rival. goun 
. mining claimants based upon. the construction solely a the’ general eee 
“mining. laws, that. conflict with this conclusion. Much emphasis is. 
: placed. on this. passage in 1 the ‘opinion in 1 the Belk * v. Mu eagher o0tse iene 


(Pp: 282)— | 


For all” the purposes ot this’ case the law stands” as. it would’ ave’ stood haa - 
the: original act of: 1872 ‘provided that: the. first” annual. expenditure. on claims. | 
then in existence mig ‘ht be made at any time before Jan. 1, 1875, and annually 

thereafter. until a patent: issued. If it. was not: made by. that. time: the claim 


would: be open ‘to relocation, provided work was Dot. resumed upon it by the - ag 


original. locators. or those claiming under them, before a new location was made. 
Such being the law, it. séems to us. clear ‘that. if. worl is: renewed. on a. claim 
after tt has once been: open to relocation, but: ‘before. a relocation”: Le: actually 
made, . the rights. of. the original owners stand as. they would. if. there had been 
no failure to. comply with this. condition. of the: act. The argument; on the part 
of the plaintiff in error is that, if. no. work is. done. before J anuary, 1875, call 
rights under the original claim are. gone; but. that: is-not, in our opinion, the 7 


fair meaning of the. language. which Congr ess “has employed to express its: - 


will. As we: think, the: exclusive possessory rights of. the. original locator. and 
his. assigns were continued, without any: work at. all, until Jan. 1, 1875, and 


afterwards if, before: another entered. on his’ possession and relocated: the claim, 
he resumed work to the extent: required by the law. His rights. after resump- 


tion were precisely: what. they. ‘would have been. if no. default. had: occurred. The» 


act’ of 1874 is in form an amendment of that. of 1872, and all ‘the provisions : | Sha 


_. of the old law remain in: full for ce, ‘except $o° far as they. are’ modified t by ue} new. 
. - [talies a ee lie ak iat a : = 


There is no abubit that he’ sockuitie: above eed, iontinted o bss — 


ue the law as to’ mineral: lands that continue to be. subject, to location 


and. purchase undér the: general mining law, but it is not the law as. my om 


= to’ mineral lands. affected by the leasing act. Section 37 thereof at. 
one blow: destroyed the right of relocation of such minerals and with 


it fell the right of resumption. Itis. contrary to the declared purpose . 
= and: object. of the act to assume that in doing away: with the system 


- of. a free grant. of the minerals and the grant of a fee title it was. 
intended 'to preserve all the rights of a. mining locator and. at, the same 


= : time: telieve. him of his duties, for ae is the- Consei{tiohes if, neither | Py es 
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is invited. to the discussion of this section | (then. 36 of the. ‘Senate 


- pill). in ‘the. Senate, . reported | in Vol. 58, Part. 5; pages ABTIADBD | 
of : the Congressional. Record, which resulted in, the addition. of ae — 


words ‘ ‘including discovery.” ae Ea eas 


In view of the plain: requirements of the Statute: thal: os claim | 
must be maintained in accordance with the mining laws. under. which 

.. initiated, it is not considered. that. resort to extrinsic sources is neces: 

sary to. aecertain its meaning with. respect. to the requirement of 


maintenance. Nevertheless, after: careful reading of the discussion 


.. . to which attention’ is* invited, the conclusion is believed. “unescap~" 
_. able that. the addition of the words “ including. discovery ” was to.» 
place claims upon which there. were: bona fide claimants at. the date 
of the passage of the act. diligently engaged i in prosecution of work ' 
looking to: discovery, and who continued in such work to discovery, — 


‘upon. the same footing as: those mining: claimants. ‘similarly engaged 


on oil and gas-bearing lands within their claims whose rights were _ 
preserved from the operation of withdrawals: under the Pickett Act... 
(act of. June 25,.1910, 36: Stat. 847). ‘Long before the passage of | 
the leasing act the. courts in their decisions had. recognized. that ‘a. 
— Jocator in actual. possession, of his. claim and. diligently and in. good is 
8 faith. engaged i in the prosecution of work to discover mineral thereon - 
_ by license if not. by invitation of the Government. and who‘had made 


large. ‘expenditures thereon, had a ‘substantial: interest in: the claim, 


| “and that his possession was entitled. to-protection against those who 
had no better right.. The Pickett. Act: and-the. leasing act: reco gnized - 
». \.such: rights as. worthy. of protection from withdrawals. - There 3 isno . | 


the Goverriment nor “an individual. can now take: advantage of ee . 
default: The fair and obvious meaning of section 37 is that.if the 
annual work ig not done, all the rights of the claimant ave gone. 
~ When the law on a ‘particular: subject is radically. changed by statute, 
decisions under the old law become of little value: as authority. (Lemp. 5 ee 
OW astings, 4 Greene (Ta.), 448). The courts may properly refuse 
~ to follow. precedents. where the reasons. upon which such precedents eee 
are based no longer exist (Jennings v. State; 18 Kan. 80; ‘Brennan Ve 
| | New York, 1 Hun. 315, 47 How. Prac. 178). . eee aor 
In the interpretation of the text of the. ae elause,j in eens 
3 387; it is contended in some of the briefs that it was recognized that 
Se de ae elimi might be valid though imperfect. Emphasis 3 is placed upon 
rs the. concluding words ‘ ‘which claims may be perfected under such | 
- Jaws, including discovery.” Tt is. argued. that by. providing that. a 
cae discovery: might be- tnolided: in the process of perfecting .a claim, 
- Congress | necessarily indicated. that claims having other . impertfec- Pas 
tions are: within its meaning. As persuasive of this. view, attention 


; warrant: for: the: inference that: ‘the , leasing, act: intended. to protect =o 
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: ae Beer or hoe ab. ‘hed, not, thapifested: ‘thein: ted, ‘faith, . 
by. doing. the annual labor. and had. done nothing with. the intent: 


of actual development. There i Is. nothing i in: the. terms of section. BT = 


3 -that-warrants the- construction. that -if one: particular specified. im- os. 


2 perfection i is.excused, another. imperfection or any: number. of 1 imper- = 


 fections may likewise be overlooked. Such a. ‘construction Is res 


; ~ pugnant tothe spirit and purpose of the act. and. would render it: _ _ 


practically ineffective and UBB ONy as to. any lands: oe L by, a, 
: location which some one claimed. oo 


| ‘The décision assailed did not. aiion at no ae ease ae ques- : 7 ae 
oy _ tioned, the rule laid down in: numerous. departmental. decisions. that 


we controversies between: rival claimants or adverse claims to the same ie 
mining location belonged in, and: should ‘be’: settled ans, the courts. Sid 


. Such controversies involve disputes between citizens to the. possessory — 


oe rights to a given tract.of mineral land. The. question of assessment oe 


work in those cases, as has ‘been frequently: announced, goes to the a 


= = right, of possession between contending parties.’ The Federal: Gov-- 
Re arent is interested only i in having a particular tract. developed and 


~ dist osing of it in accordance. with law. Tt. Is | immaterial An such 
po 


, cases. whether A or B has the better claim, or whether one or the oe 


other: performs the assessment : “work and secures ‘patent. assuming — 


8 both qualified... The situation here is entirely different... The leasing = ; oe 


act, as stated, repealed as to shale deposits’ the general provisions of» ~ 
the mining law: and withdrew them from location and. disposition 


ne oA | thereunder: and was a legislative assertion of control and ownership . Ss te 
_ thereof by the United States, except as. specifically provided 3 1D. sec- oo oe 
tion 87 of the ‘act. It is the duty of the department to scrutinize. — 


oe ‘claims that. are asserted. to-be within the exceptions and ascertain. . oe 
“whether the Government or the individual has the better. right. . The: * . , aa 
question is one of validity, and. under section 87: maintenance is an as 
: essential | element of. validity. Only: controversies between adverse _ 
; claimants. under conflicting mining ‘locations of the same land, and a 


e which relate : solely to the right’ of: ‘possession are ‘committed exclu- Sate 


sively to the courts (Bunker Hill, etc., Co. v. Shoshone Min.-Co., 83 


= L. D. 142, 147). ~The opinions. relied upon in the briefs. in. are of es 


“Yosemite National Parks (25 L. D: 48) and Navajo Indian Reservation ~~ os 


aan - (80° L. D. 515), where under the ‘particular wording of those reserva- ee 


| _ tions mining’ ‘claims:-wereé: excluded. and. remained excluded. irrespec- - 
tive of compliance: with the’ mining’ laws, do: not. conflict with. the: 9 
“views here expressed. — The claimants -here.seek: to. invoke a: rule. tO. a eo 


: a situation where the reason for the rule does not exist. 


7 ‘The. contention that the Federal Government must: ee ony part of : : : | ee : 
Be an adverse claimant in this and’ similar cases: and. be. alert and Wigis 0. 2. 
ant and. take. ‘some affirmative: action 40. terminate. the rights. ofvai 2 ot 


gt defaulting: claimant: ; before he resumes work, such. as. eae physical . c 
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SS. en or - institution. oe diverse proceedings i in ‘the dep ence or. ae 
4 “by: bringing an ouster suit..in. thé courts, is untenable. Prior to i 
- default: in assessment. work, the claimants ac neither. the legal nor ae ee 
full equitable title. All they chad Was a possessory. title, i.e, amere 
right: of possession. and. enjoyment. of the profits without. purchase ee 
and upon condition: which may be defeated at any time by the. 
failure of the party to: comply with the condition; viz, to.perform ~~ 
or make the annual improvement required by the. statute (Benson 
Mining. Co. v. Alta Mining Co., 145- U. 5. 428, 480). pans fee was a 


- and now is in-the United States. ee 
There is no. attempt. herein to gainsay the pee that so. ie Ay 


as claimants. complied with the condition, by doing the annual work, | 


. they had a vested property right protected by constitutional guaran- — 
tee, but it is afar and unwarranted step to contend from that doc: — 
. trine that by virtue of the provisions of section. 2324 as to. resumption | cae 
. of labor, after breach of condition, all rights of the claimant asi 
- against the Gover nment. ‘Were as. before, and the estate was. preser ved, 
in’ the faee of the provisions of the leasing act withdrawing the: ie 
Jands and providing for a radically’ different, mode of disposition OL Fe: 
- the minerals. : In. Donnelly v. United States (228 U. S. 248), where 
the defendant sought to establish a want of Federal jurisdiction over. 
-a-crime by. showing that the crime was committed oi a mining’ claim ise tiger 


= within. the limits of the Hoopa Valley Indian Reservation, the court. 


~ 


said: “The prime requisites for the validity of a mining claim are 
- discovery of-a valuable mineral deposit, an actual taking possession . 

thereof, and ‘the performance of the requisite-amount of develop- = 
ment work; where the record does not disclose facts showing the 

existence oe these elements a jinding can not be supported that OO Pas 

| «rights against the Government ewisted.” (Italics supplied.) - < 


‘No plausible gr ound is made out for applying the doctrine of estop - 


es pal against the Government. based: upon the: fact. that work was per- 2 
_.. formed on the claim before adverse: action was taken by the Land De- 
=e partment. It is manifest’ the assumed parity or analo, gy between, the — 
Pe - status ofa mining claim after: default 1n: maintenance, and a vested 
estate in. fee under a. railroad or other grant. which is subject to | 
 forféiture: for breach ofcondition. subsequent, does not ‘exist. 
oe 2s mile. is: well settled that a.legislative act, directing the possession and 
Poe appropriation: of lands, j is: ‘equivalent to office found; that any public — 


The ‘ 


assertion by legislative act of the ownership of. the. State, after de-- 


fault of the grantee—such: as an act resuming | the: conic of them | 
Mae: and: appropriating them. to. pertioular. uses—will. be equally. effective 
_..‘and operative (United States v. Repentigny’s H ers, 5. Wall.-2115. — 
- Schadenberg v. Harriman, 21 Wall. 44; Far nsworth v. Mé inmesota ond a 
| Bia Railroad —— 92 0: S. 49; | Molicken ve.  Onited States. rid. 


x land. . 
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oo 297, U: S 204, ott, 218). The Jand within ae nee having icone . 7 oe | 
ee - subject to the ‘aie force and: effect of the withdrawal, as between: the 200. 


| Government andthe claimant, all subsequent. efforts by. them could — o 
- not. serve to. divest. the. Government of its. proprietary: title therein — 


(United States v. M oCutchen, 234° Fed. 702; 711). Irv espective: of. 


the true intent, and meaning: of the statute, the doctrine of the rule. of ‘. 
3 pr operty presents. no substantial. defense.:in- this. case. The. cases” 


| ° - cited in the briefs on this point did not involve a consti uction. of the : : es - 
ees a here - in question, nor any statute or withdrawal order of. like» at 


-. import, nor do they sustain the proposition that the department has. 

| ‘disclaimed : jurisdiction or declared it to be its. policy. not to. inquire Ged a ig 
into the doing of annual. assessment. work. and: labor, where there is 
a question. whether a mining claim was. excepted from. a. withdrawal =e 2095S 


fora public purpose. As Hieretoforé shown, those cases‘between rival = 


and conflicting. claimants toa. particular face are inapposite.. ‘Like- eee _ 


wise the decisions.in South Dakota v. Thomas: (35 L..D. 171) ,-Wélson 


v. State of New Mexico (45 L. D. 582), Lizzie Trask: (389 L. D. 219), Ba? ee, 


James Morris (47. L. D, 326), and others of similar nature. holding, - 
in- effect, that: the: rights of a bone fide: settler on public. land, who 


i was: overtaken by a withdrawal which saved from. its. operation only ee 
those. who. had. complied with. the law under. which the settlement — 


Was made, were. not: affected. by. the: statutory requirement that: entry | 
shouldbe: aide in the local office within three months, ‘ ‘otherwise his 


claim: ‘shall be. forfeited, us do. not: clash. with. these" views. ‘Those | | 


cases simply followed the: construction of the act in J ohnson. Vers 


ek owsley.. (18 Wall. 72). to the effect. that the. filing requirement was. | 


a rule 1 be: ‘applied . sey between conflicting settlers’ on the same 


| Contra’ to. a dontentions iad in ahs briefs: thee are a ianiber " 
of decisions by the department that declare its right. to determine 


whether valid rights exist. in mining claims within the scope and. ao | 
. limits of the terms ofa withdrawal and make: clear’ the distinction Ms 2 es 

such cases and. cases. between. ‘rival claimants, In: ee Indian ey 

ne Reser vation, supra, it was: said. (p. B17) eee nL 


ida: ~ Questions concerning ‘the respective rights of adverse claimants: ie eg se ria 
ee of mineral lands, under locations thereof, are to be determined by. the: courts - 


ea : . (Barklage_ ¥. Russell,. 29° Li. D.. AOL), put for administrative purposes it is proper - ar 
i ae 2 and. necessary, in @ ease, like. the one here. presented, for’ ‘this: Department. to. ey | 
ne _ determine. whether, .at the date of said executive order, a yalid. ight, had tess 


attached to any tract within the limits described in said. order. 


The opinion rendered i in ‘that. case,: as: stated in EB. 6. Kine: «“@ . ee 


- : L. D. 580), that. the withdrawal did not: attach upon. the: default: of | : = ~ 
_ the mineral claimant, was. predicated: upon the particular language 


as omployed in. anaking the reservation. It. was plainly indicated. that : ae — 


oe 522 —27—vou 5220 
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7 the feor gation might have been. worded in “such a way ‘that a with 
- drawal would have attached upon default'of an existing claim: so as 


to prevent relocation. Other reservations were: ‘referred to. which 


_ were made in. such. form. as to. save-existing claims’ so: ‘long as ‘the » a 


a requirements of the law. were’ complied. with but which caused the. 
withdrawal: to attach and reserve the lands and prevent theit’ dis- 


- ’ posal in case‘ of: default ce the claimants who held the land at. the : 


~ time of the reservation.’ 


The effect of a. withdrinwal aie ane eolacen act ee irrigation 7 


: ‘Werks was considered i in 82 L. D. 387, and it was there stated that an 


unperfected mining claim i is merely. a. possessory right which is liable 
_- to be divested. for: failure: to perform the: necessary yearly - labor. — 
_» Also, that the department. has jurisdiction: to determine whether: such 
right was divested: so'as to restore the land to the control of the 


Government. Following the above-stated views, it was: held in the. 


: Kinney cdise that “A mining claim as'to which the: claimant: was in LS 
- default in the performance of annual assessment work at the date 


OF @ withdrawal for the construction of irrigation: works. under the 


reclamation act does not except the land from the force and effect of  — 


the withdrawal.” ~The conclusions in’ 7: nterstate Oil Corporation. | 

and :Frank O. | Ohittenden.. (50. Le Di: 262). and Oronberg et al. Ww 
_ Hazlett (51 TD. 101) are. in harmony with the Kinney case and 
previous, decisions there cited; the case’ of Cronberg et al. v. Hazlett 
being the first involving the constiuetion of section 37 in its bearing 


oD . defaults: in’ the performance of. assessment... work upon. mining. at 


claims located Upon. mineral lands aaa se le of the Teasing | 
act.. | | 


there: has. been. no, chatige or shift in departmental policy or in its — 


| ‘al | “pules: of. construction. and that there: ‘was no: decision upon: the faith a. 
of which the: claimant. could be justified i in. assuming that his. rights es aalt 
under the ‘provisions of the leasing act. would; be. preserved. by. the . dis, 


-performance,of annual labor. after default. And no rights could arise _ 


The above review Hos the wiehouiies stificiently nen that oye 


, by virtue of such. acts done in. defiance or. disr egard. of the. provisions » ae | 
of the act, or. even done in moral. good | faith based on a construction.__ a 
| placed. upon. it. by. reputable - legal advisers... The: decision. assailed = > 


ae _ follows and applies the construction of the act.in the -Gronberg case. 


_ The fact: that’ there were adverse claimants under the leasing act 


* in'that case and the. Ohittenden case is immaterial. The fallacy of. a 


this attempted distinction | is immediately apparent, ‘because if the 


am a i dand had not revested i in the United States by. the force. of the act, no | 0 . , 
oP toe Nights could arise’ or claim be recognized under ite: eS oe 
© "Finally, some observations will be made. upon the results, af the bin: ae 


na tentions of the élaimant and amicus curvi@ in this case’ “were ‘adopted. ar 


3 | naey would, lead to the absurd and unwarranted situation that ea . a : 
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7 ants could eon years maintain : a paper possession of portions of "hi : 


“ : public domain, not performing a stroke of work or spending a dollar a 


| ~ in-money.. Inaction. and failure: to comply with the law would. bee 


| ~ rewarded and such. claimant. would be protected to the same: extent ae 
_. and in the same manner as. another claimant who had in every. re-, i. 
: _ spect: complied with the provisions of the’ general mining laws and. Vian 
with section 87 of the leasing act.. Not only shale lands in:the public 


. ' domain would be: subject to these. paper claims, but. lands specifically, : . 
oe withdrawn for: governmental. use, as naval reserves’ or otherwise, 
would be subject: to the assertion of these’ paper claims. at: any ‘time — 


jn the future years, ‘unless and until the Government: ran down each’ — a 

paper location: recorded. i in the various: ‘county offices in the western: PO 
_ States, and instituted a. ‘formal proceeding to cancel something: which. a one, 
had lapsed and: been ‘abandoned through the failure of the claimants ee . 


> to carry out the specific requirements of the law. 


~ When-the decision: in this case. was: prepared, the depintment oa eae 
fully impressed with its importance on. account of its involving prin-. . 
ciples which. will: become: precedents ‘i in ‘cases of similar nature NOW... vel 
pending or: later: arising. It. was therefore given a most’careful 
examination, and this petition. has had the same attentive considera-. os 


tion. ~The restilt’ is that the department seés no,reason to. depart from . 
its previous: conelusions.. The motion 1S. s therefore denied. ies 
Se iy Saye Oe eh Gem) Ae Thay ca. 21 a | Motion denied. 

STATE oF ‘MISSOURI EK REL, ‘HEMPHILL: LUMBER ‘COMPANY _ 
Poa is (ON REHEARING) | , 


- Deoidea February 8, 1928 


; ‘Suni Miata rnae “Lave —Phan—Rep pra’ Tuenns—I Tonrsoromox—Navreasts a 
| Warers—N ONNAVIGABLH ‘Watums. _ 


"Where in a Government survey a body of. seater’ ‘navigable’ ‘or nonnavi gable, Gee ae, 

was meandered with: 2. ‘fair: degree Of: accur acy. and: the. abutting lands sub-) | a Pe 

Poe sequently. disposed of according tothe: plat, title to lands that. thereafter Hi Sh fs 
~ - appear beyond the meander line is. dependent ‘upon the laws of ‘the: State oy eee 


within which they are situated. : ab 1 7 hones 
si Swance Lanp—SuRvEyY—MEAnpEr: Line —PLar—P amon —Rrparranw Rionrs: 


. Where swamp lands abutting upon a meander line are patented. to:a. State in oe eee 
= accordance with the plat of survey, the. State does not acquire. title under 
se . the swamp land grant to. lands beyond: the. meander. line, subsequently. un- wot oe a 

wees covered. ‘by the. recession ‘of the waters, but it: takes such riparian rights by ie aia, 


1g. virtue of its patent as are Tecognized by local law. 


Gomme ‘DECISION Crrep AND: “APPLIED, ia Pager ee To ; gue eres 
Case of Lee Wilson and Company v. | United ‘States 25" U. ae 24), cited and 


‘me 


/ aEpted:. = ret: or peta 
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i Sone 


“Finney, First Assistant Secreian Yt 


By. decision of J anuary 9, 1928, the ieee affirmad.t ne et z 


sion of, the Commissioner a the Cal Land Office dated Septem- © 

ber 18, 1927, rejecting the application of. the ‘Hemphill Lumber 

4% Company. oe the. survey of certain. areas embraced i in the application 
of the State of Missouri for selection’ under. its swamp. grant:and 


alleged to have. been omitted from the original Government survey — 


of public lands in T. 17. N.; R. 7 E., 5th P. M., Missouri. | 
A communication from the erseaana for’ the applicant. ve been. a 
received in the nature of a. motion for rehearing or for revision of | 
the former: decision to include a more detailed description of the 
lands affected thereby and more particular statement.of the facts 
7 bearing: upon the status of the lands... It is explained’ that such ..- 
revised decision is needed for. authoritative reference in connection 7 


with: pending litigation . in the local courts: 


The application to. select was. tranomittéd: by ihe Scola of 
State of the State of Missouri by. letter of February. 19, 1925, and 


_-the application. for survey pursuant thereto was:made by the: Hemp- 


i: hill Lumber Company as claimant. through: the State of. Missouri. 
ee The : identity of the lands is given In the selection. as’ follows: 


the unsur veyed portion of section 12, Township 17 North, “Range 7 East, lying 
between. the meander . line. as. established. ‘on the east. side of. the St. Francis 
River and the ‘water's edge of the St. Francis River, containing 103. acres. 

‘The unsurveyed portion ‘of section. 18, lying between. the méander; line and 


| Gum. Island in - section 13,° containing 96. 60 acres. The -unsur veyed land, lying 


: between the meander. line and Gum Isiand in ‘section 14; ‘containing 182.15 


‘acres, ~The ‘unsurveyed . part. of: ‘section | oS) lying. between the meander line 
-and. Gum Island, containing 72. 81 acres, The. unsurveyed part of section 15, ° 


~ Lying adjacent. to Gum Island in the southeast corner of the section, approxi- 


= ‘mat! ing 5 acres, The unsurveyed part of ‘section 22, lying between. Gum Island oak : 


and the meander line: ine the southeast. part of the section,. containing: 195 acres. 7 


. ° Whe: unsurveyed part: of section 21, lying between. the. St. Francis River; Gum 
: Island and. Indian Hill Island, -eontaining 41.2 acres.. _The unsurveyed part of © 


| sections 27 and 28, lying: between the meander: line . sand. Indian: Hill. Island | 


E - contain: ng 300. 95. acres. The unsur veyed part of. ‘section 38, lying between the: 2 - | 
oo meander line and: the water’ 8 edge. a the. St. ‘Francis River, containing 47. 75 ee, Ni 
hie acres. edo ke £8 ~ ene, Le 


_ Prior to eae in ihe case ‘thie department taianed emmination of. J 


ole area involved to be made. by experts especially. qualified: for in- 
- “vestigations: of that, character. Rejection of the application Was 
| _ predicated’ on the findings of facts reported | as a result of the field - - 


examination. The said examination was made by. Earl. G. Harring- 


ton, United. States cadastral engineer, assisted by Willis. W.. Bandy, i 
United States surveyor, from October 25 to November. 12, 1926, ties 3 
elusive. The nae was made by Harmngion’ and is in. Dare as 
follows: — : aT EE ak Oo i, 
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The examination was directed to an: ‘ascertaininent. of ‘whether’ cenen were S 


| _ any considerable tracts of land, which were in existence. and above the or-— : | 
. dinary high water elevation of the St. Francis River in the. year 1821, when re 


we: 


i - Missouri was admitted into the Union, and in. 1848, when the township was am ee 
ries? surveyed, which were not. included in ‘the original survey ‘of the township: 


The alleged unsurveyed . area included in this examination is that area ly re 


. between and. to the east of Indian “Hil and Gum. ‘Slough: Islands and the a. 
. alleged. left’ ‘bank of. the: St. ‘Francis River, accom to. the oe approved ee 
February 19, 1849. oo . : Pe oe 
7” An elaborate drainage system has. been built thr ne southeastern Missouri ee. 
—_ and itis -a. very difficult. problem to determine ‘the actual conditions as. they, 


existed at. the date of the OT iginal survey. 


te ae levee and levee ditch’ has been built very close to. ‘the pbaeba for the 
bag ; record left bank | of the St. Francis River. ~The. area below or to the west of 
the levee is” lower. than. the: land. east of. ‘the levee. The levee follows very 


close. to the dividing line. between high and Tow land. “Gum Slough and Indian 


Hill Islands can be identified and occupy the positions. as shown upon. the plat 


of the original sur vey. Corners of the or iginal s sur vey and numer ous 8 recognized . 
corner positions were ‘identified, | | i | 
‘During the examination the position for: the: ‘record. left parik of the ‘St: . 
~ Francis River was. traversed, The channels: shown. upon the diagram as the a 

St. Francis, ‘Indian Hill and Gum Slough were actually determined on ‘the. - 
é ground, . . , 


THE st. FRANCIS. RIVER 


On: he diagram the present boat: channel is | “shown, ‘There are numerous 
ehannels or cut-offs: Generally the area. lying. between | ‘the cut- offs . and the 
main boat. channel is low and flat covered: with. willow ‘of rather a young growth. 
In other places. the. areas between the channels are covered with large: gum and 
" eypress timber. The areas below the position for the record meander line are 
practically at the level of the river and a very slight. change in the water ‘level 
- will cause the entire. area to be: flooded. A rise of. approximately. 36. inches: 
occurred while I was making. this exainination and’ pr actically. the entire area: 
lying below the positions for the record. meander lines: was: covered with water. * 
In most cases the pr ‘esent boat channel follows fairly: close to the position for the. : 


record meander line. Some of the: cut- offs along: the river are. as. large or 


| larger than the present boat. channel. It was necessary" to” employ. a man who. 


knew the: channel in order to follow it... There are numer ous: large gum and. ty 


cypress trees. ‘growing in, the main boat: channel and. in the cut-offs. -I- also. | 


found. stumps. of high. land timber thus showing that the present. channel of the 


_ St. Francis was formed during the “ Sunk Land Period ”.in 1812. The average 
width ‘of the. main boat channel is: approximately. 3.00 chains. | In some places: 


_ the channel is considerably wider while in other places it. (is). not over.a.chain = : 


. in width. The river should be. classed. as. a navigable stream. Generally. | the | 


oe banks of the channel are very low and not t well defined. 


GUM SLOUGH CHANNEL. 


Gum Slough. Channel is. atk well defined ae ie pr osent: ‘tired. “There : is on . 


| : definite escarpment nor cut. bank designating the limits. of. ‘the channel. Parts ~ ee 


of the channel ‘at the present time are’ no more than openings, now covered Po 


. with a younger growth of. timber, through the. larger. and older: timber. In ‘ies 


* _Taany places. the center of the channel is still- open and can be: easily” identified, 
. From the: timber growth I.am convinced that.at the time of the original sury ey 


1 
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— in reas that. there:: was a 2 fairly well defined open channel between Gum. ‘Island : te 


and the record left bank of the St. Francis River. . -I find. numerous. large. areas 4 on 
now covered. ‘with willow. timber which appear. to have been part of . the open | ak 


se channel in 1848. . -The same conditions exist in this channel as. in. the main boat. - 7 


channel of the St. Francis ‘River. ‘That is, I find some large gum and cypress “ : ae 


trees and. stumps. of high land. timber. in the channel. Cut- offs and ‘bayous also 


extended from the channel. This: is apparent from the young growth of timber | 2 


that ean. be found in many places, At. the present time Gum. Slough Channel | 


i. - goes completely dry. Was told. by certain old settlers. that prior ‘to. building the | . 
ys . levees. that they~ could. only. remember of one time when. Gum. Slough Channel 
went completely. dry and at that time the. St. Francis River was practically dry. _ 


~ At the present time the lar ge ditch along. the levee car ries: water tliat formerly _ 


“went down the st. ‘Francis: and Gum Slough Channel. I am also. firmly con* | 
_vinced that the area Knowl. as_ Gum. Slough is. gradually filling up. This is Ode 


apparent for the reason that when this. channel. goes ary, as, Pia does now, sedi- i 

io ment ‘is: deposited. | The growth of. willow and vegetation. growing in the channel 
tends to stop the water and hold. the. sediment. Based upon the timber growth 

it appears that the open channel in certain places was at least.5.00 chains wide. 

In other places i was very narrow and not over a chain or two in width. From: 

the testimony of old. settlers it. is apparent that. boats. used to be. used along © 

. this channel. At the preseut time where Gum Slough. Channel and the main 


boat channel of the St. Francis | ‘separate, just north of - Gum Island, the 
| channel down: the ‘slough is better defined and even wider than the main boat 


channel. of : the St. Francis. From the evidence ou the ground and fromthe 
testimony of old settlers. it appears ‘that an open channel existed. at the date 
of the original survey. Although this channel. does not now nor did not at the 
date of the. original suryey . cover. the entire area shown as. the east branch of 
the St. Francis. River on. ‘the. plat of the original survey, riparian rights of the 
cwiers. of the lots abutting. on the area should be recognized and the Government 
should not’ at. this time claim. the. long narrow strips of land lying on either 
side. of. the channel. The area iS. low. and flat, covered with um, willow, and 
cypress timber. aed (raica't 
a INDIAN HILL CHANNEL. 


; Indian’ Hill Clinic and ‘the areas adjacent to it are similar in many. respects | 
- to Gum Slough Channel. | Indian Hill Channelis better defined than Gum Slough 
Channel and at the time this examination was made there appeared to be nearly 
as much water an: the channel as there was in the main channel of the St. 
‘Francis River. A perso. not familiar with river can see no difference between 


the channels at the points where: ‘Tndian Hill Channel leaves the St. Francis and 


where it enters. the main boat channel below the island. The channel is. from 


_ two to: three chains wide. “Boats. can go up and down this channel at the 


. _ -present- time and from information obtained from old. settlers it appears that on 


7 boats: always have been: able to go. ‘up and down the channel. The area adjacent o 
to the channel is low and: flat, covered. with a dense growth of timber consisting mee 
~~ of gum, cypress; and willow. : Some ‘of the timber in this area. and in that area 
- adj&cent to.Gum Slough. Channel is: very. old.and was in place in 1821 when 


Missouri. was admitt ed into. the. Union and in 1848 when the original. survey - 


a was made. ‘The age of the timber was ‘deterniined by counting the annual rings oe 


of growth on some: of. the large stumps, ica 


The. examiners reached the conclusion that. the ree lines 7 were. 


- ae consistent with the general course of these channels and that. o 


~ the: ongnat survey: was. well executed and represented with a fair 7 . 


a : 
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2 degree. a accuracy the actual soniiuenee on the ground : at that ¢ date, Ae. 
: and that tio extension’ survey should. be made. <e - 
According to’ the original’ survey of this township onda in 1848, an 
ee tiie plat of which was approved February 19, 1849, the area in ques- a 
tion was shown’ as: water, being: a part of ‘St. Francis ‘River. From $5.8. fe 
the evidence + an the case, the department 1 is convinced 'that.there was em 
“no material error ‘in the original survey. and that. the said area was 
properly. omitted from. the. survey because it was below: mean. high : 
~ water, The department has considered in this connection the decision 
of the Supreme: Court: of the State of Missouri in: H emphiilt Lumber 0s 
Company Vv. ‘Parker (254. & We 698) , which involved a aca of ie eee 
-. area here in question... Siseee oe eu 
a ‘appears: that the whole of the said: feacuonal ‘sgucahip: aS sur- eS 
_ veyed was. patented to the State as swamp land. In: holding that 2 
~ only the surveyed land: passed . under: the patent, the court appears 
to haive relied upon. the cited decisions in the cases of: Chapman and 
. Dewey. Lumber Company v, St. Francis Levee District (282, U: S:. 
186), and Little v. Walliams. (281 U.S. 335), but those cases are not: 
deemed. applicable to the ‘situation: here presented . because. in the 


cases mentioned. it- was: found. that there was error. in the original ee 


surveys. wherein the: areas shown as water were, in fact, not bodies of _ 
water but. swamp lands at the time of survey. Those cases would be 


authority in this if the. survey involved here had been found mate- 


-vially in error, but as it meandered. with. approximate: exactness the 
shore of an. apparently Sea ay of ees no. supplemental: 


survey is warranted. | 


In applications of. this Gharacter ae department is ee by. the : 
facts ‘shown in. respect: to each. particular case. The distinction. to 


be observed is indicated by the rules of law so clearly. and concisely 


> stated by Chief Justice White. in the case of Lee Wilson. &é aa - 
Lav United States: (245 U: S. 24), 3 as follows: 


Pe “AS” a means of. putting: ‘out of view questions ‘which are. not: debatable. we. : 
ae at. once state. two legal: propositions which. are HOT because ee eve 
ese sively. settled by previous decisions. aes ee o 
a | First. ‘Where. in. a: survey of: the. public domain. al Bods: be weiter or ince’ is. 

" found to exist and. is meandered, the. result of. such. meander is to exclude the 
4 area, from the survey and to cause it as thus separated to become. subject: tor. tos 
y.. the riparian rights. of the. respective owners abutting on the meander line in’ 
ae accordance with the laws of. the several States. “Hardin v. Jor dan, 140 US. 
a, 371: Kean v. Calumet Canal Co., 190 U. 8. 452, 459; Hardin Ve Shedd, 190 v. 8. a 
508, 519. i Sees a 
Pen! ‘Second. “But where - upon the : assumption of the extence ‘of a hody ‘of. water oe . ; 
or lake a-meander line. is through fraud or error mistakenly run because there = 
is. no: ‘such’ body of. ‘water, riparian’ rights do ‘not: attach. because. in. the nature 
of things the condition upon. which ‘they depend does ‘not exist and. upon the 
_ discovery: of the mistake. it is.within the power of the Land Department of the Te ae 
ae as ot els Sate to. deal with, the: area which was excluded. ou the, sorvey, tO 
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7 ‘cause it t to be siirveyed and to lawfully dispose. ‘of it: Wiles - ve Cedar Polat Club, ae 
— 175 U. S. 300; French Glenn Live Stock Co. ve Springer, “185. U.S. 4T; Security 7 
Land & Haploration Co. v. Burns, 193 U.S. 167 ; SCORER and Derwey une, ie 3 

_ C0. v. St. Francis Levee District, 232 U.S, ise. ore a 


- Upon careful consideration of the reported facts. in. hae pane ee 


case, the department i is. of. ‘opinion that it is governed by rule one és 


| sage than rule two as’ stated. In the decision next above. referred, — 
to. The State of Missouri did not acquire title to-this area ag un- 
parities land under the swamp, grant, but, by. virtue. of its patent 
to the surveyed tracts, it obtained ‘such riparian rights. as-are TeCOg= 
oo: nized by local law in individual proprietors: in Tike: case. .If; as 
- indicated by the ‘report, this*area was covered by. the waters of a 
- navigable stream, the General Government did not own. it even before aa 
patent, as.it inured. to the State under its sover eign. rights: upon ad- - 
 Taission to the Union. But whatever the fact may have been as to _ 
its navigability, the United States had: no. fur ther claim after issuance: : 
of patent for the surveyed tracts. | 


In the case of H emp hilt Lumber Ceo ne Ve Pale supra, af | 


‘ court recited. that in the year 1906 the county court. of. Dunklin © 
‘County. ordered. the land in ‘Indian. Hill and Gum Sloughs to be. 


surveyed; that a survey was accordingly made. and approved by 


the court as showing “an area of land in excess of that shown on — 
the Go vernment. plat. book heretofore. used in the office of the clerk 


of this court, which excess has. been formed: by the recession and 


abandoment of the waters of what is known as Indian Hill. and Guin 
-Sloughs.””; that thereafter the county court ordered this area to be 

sold as sewoaip: lands; that. this was accordingly done, and the deed 
-was made by the county. of Dunklin to. the. Hemphill Lumber Com- >. _ 
pany, who had paid. taxes on the land for ten years before the sald 
suit was commenced in 1919.. The court-held that the said area did | 
not vest in the State of. Missouri under the swamp. erant, it: not,... a 
having been listed and selected as swamp land; that the patent. from ~ a2 2 
the State: to. Dunklin County conveyed only the meiohee. ae te ® 
_ as shown by the official survey and plat. - . weve 
The purport of that holding 1 is that the United States still mi 
title to the said area. ‘Under the facts as now more particularly devel- 

a oped and in the light of the authorities above cited, the department ee 

is unable to find that the United States has title to the area in-dis- 
Me plite. Whether the title is in the riparian owners of the surveyed. 
- tracts or in the purchaser of the area from the county, under color 
‘of title and- adverse: possession or otherwise, involves questions of eae 

local law not within the province of this department: to decide... 
| Bejection of the application for wal and. selection 3 ls accordingly eae 
= adhered to. — 3 io cee 


Me otion denied. 
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“UNITED. STATES v. _ RUDDOCK 


METSON y WH, _ O'CONNELL, ED AL, UNITED STATES, cornered <= iS 


"Decided April: 18; 1927. 


| Minune ie Aor (Crasar—Hoacesmean Bwtey—Prosreormne Pema 2 oe 


| Eyiwence—Burven OF Proor.. | ee: we pe Laser a aeane, | 
Where adverse. charges are. preferred by the: Government - against. a ‘mining 


location: conflicting. with | certain homestead. entries: or oil and gas. permit — 


applications and the opposing. claimants, upon. due notice, fail to assert. their 
| rights, the burden of br oof: to. establish the char ges is: upon the Government. | 
MINING. Crarm—ApvEnsE ‘Cuarm—Homesreap “Eytry—Evivence—Buapen OF 
PROOF, i, 8 : a ? 


“Where a ‘mining ‘claimant. ‘protests against surface: entries ‘made before. the 5247 Pee o 
filing. of: his" patent application, alleging superior right by: virtue of. prior - fin oy 


placer locations, ‘the: burden Of - proof rests upon. the pr otestant. | . | 

Manne. -Craim—Om, AND Gas” ‘Laxps—Wrraprawat—DaveLorMmnr Worx— _ : 

Discovery—DILicrncn, eee a oo eg ee ok 
“agnder: the act. of J une 25, 1910, an. ijoceupaae! or claimant of oll” aud gas tenis | 

7 under the placer. mining laws is entitled to. protection, if, at. the. time | of 


. the: withdrawal of the lands,. he was making reasonable effort, indicating a2. 7 
7 bona. fide intention to discover oil and gas. on the claim with all pr actical af 


expedition, as by the doing of physical acts tending ‘to facilitate’ the ex: 
ploration for, ‘and discovery. of, oil. or gas thereon, and. it. ig. not necessary: 
that. actual drilling was being. prosecuted. at. that. date. | ie ¢ 
one Cramm—Or, AND. Gas \Lanps—Drscovmny—Ananponatent—Housteap 
ae One TRY —HvIDENCE. ne Pee ee, de De ics oe eet 
. The fact that. a mining. ‘claimant; after diligent. pr rosecution : of work looking 
to discovery of oil and gas on his claim, discovers. small quantities. of oil, 
_ and. thereafter abandons. further development, “permits the: improvements 
to go to ruin or be sold and the property to. lie idle, and: possession ‘to be 
. taken under: the agricultural land laws, Is | very persuasive that. he did. not 
' regard the. showings e oi] sufficient to. warrant: fur bher: expenditure and - 
: development. . a rr eee ae 


: 8 : : 


Om, AND Gas Lanps—Eivrey—Minine Crare—Srarores. eS | a 
The act of February 11, 1897, which authorizes entry under ‘the mining laws | 


of lands “ chiefly valuable’ ” for petroleum or. other’ mineral Oils, differs ~ 


from section 2319, Revised Statutes, in’ that under the: former the value of 
- the land is the criterion, while. under the” latter: it is the. value of eee ‘ 
ies deposits. ae | : | 


| MIntxe Cratm—DnveLopMenr Worx—Ineroveaiai a 


a The principle that the: courts: will not: substitute their suidsinenta i as ds ‘the dane 8 


wisdom or. expediency. of the methods employed. in the: development. of min-. | 
ing Claims. does: not apply’. tO. “demprovementy. that have. no direct: relation : 
to mining operations. 3 : Ce a ee ee 


es meta CLarm—OIL, AND. Gas, ‘Laps —Devetopmenr, Wows —tixpenorrones— 


_ ABANDONMENT, ear , , er aes a 
_ Exgenditures om an oil ‘and! gas ‘placer mining. (elite for: the ‘services of a 


watchman: merely. ‘to look after the property” after all. oper ations had been _ 


ah ~ abandoned and the’ equipment. removed, and: “with. no: evidence of a. con- 
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. eee ate esate: of mining pperstiong. can. ‘not a cespied as ae : 
hs _ fying. the requirements of section 2324, Revised Statutes, ‘pertaining, ie 
annual expenditures. ; . ges ie Se 5 

= Wir HpRAWAL—MINING Cuar—Apannonatenx—Parenit—HoMmust#ap ‘nrey. 


A withdrawal under the act of June 25, 1910, is a- continuing withdrawal, a 


= although not effective as to land. so long as it remains’ in a valid. claim, and - 


Ss where upon. a mining claim, at one time valid, operations had been aban: A 8 
~ -. doned and no effort made. to maintain. the claim as required by the mining | 


laws, or to seek patent until almost ten. years after operations | had ceased : 


.. the land lapsed into the withdrawal : and became “euibiect: to. ‘Gisposition ee 


eG under applicable public land laws, 


ce Finney, First Assistant Secretary: 


August 25, 1920, ‘George Ae Ruddock’ ‘filed ail Tos wae : 


. fen 033897, for patent to the Medusa. oil, placer location, covering 


a W.% SEY, Sec, 23, T. 11 N., R..23 E., S. B..M., alleged to have 
> been made February 16, 1909. - This spplication conflicts with a-prior 


gees application made by William B. Rader, February 24, 1920, and with ° 
oil and gas prospecting permit. application eke, ee March 4, 
~ 1920, by the Seaboard Petroleum Company.» , 

‘William H. Metson, on August: 25, 1920, filed its patent applica- 
~ tion 083397 for all of section 24 of the same township and range 

covering the Atlas (NE. 14) , “Argus. (NW. 4), Cadmus (SE. V4,), 
Boreas (SW. 44) oil placer locations alleged to have been made Feb- 
ruary 16,1909. On the same day Metson filed a protest against the 
| following: named existing homestead entries made with mineral reser- 

vations, together: covering Sec. 24, to wit, 028653, Martin B. O’Connell — 

| is ¥), made 1 November 10, 1916; 030121, Robert T. Connell (NE. 14, 
ae NW. 14), made May | 25, 1917: “032269, Stewart T. Irwin (W.. Vy, 

| NW. %4), made March: 10, 1990, alleging a. superior right by virtue 

of the prior "aforementioned: placer locations. -‘ All the: lands are in- 


cluded in petroleum ‘withdrawal by Executive order of September = e 


- 9%, 1909, and were placed in petroleum. reserve No. 2, July 2, 1910. - 


A consolidated hearing was ordered March 29, 1993, involving: the. ie 


lands in Sec. 24, between all: parties concerned aaa: the Government 


as. intervener, ‘and, on September 4, 1923, adverse proceedings were 
=. ordered. against the application of Ruddock. Hearings ensued: and. a ee, 
Es therein by stipulation testimony offered in one case was made to 


apply. in the other. _ Under the. charges, Metson’ was. required to.es-_ 


_tablish, as to each claim: in Sec. 24, a valid discovery of oil prior to 
» the withdrawal aforesaid, or that on that date the mineral claimants 
were in diligent prosecution. of work on:each of ‘the claims, which - 
— work was pursued. continuously to discovery and thereafter the an-.. 


a7 nual assessment work required by law has been performed. In the - 


4 proceedings against the. claim. of Ruddock. the Government had the 


- burden of establishing the negative of the above charges, and, in addi- © — 


7 i. tion, charges to the ‘effect that the Medusa location was made by. : 
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. “Ruddock with fraudulent intent for his sole. use aad bénefit ‘aid 7 o i. 
evasion of. the mining laws. by employing: the convenient device of ©. 


a making. use of dummies as locators in acquiring title to. more, mineral eee oe 


oe. land than the law would give him under:one location. cre eo. 
_ The register held in favor of the mineral claimants. upon n the issues. ae 
a of sufficient. discovery, diligent prosecution of work at the date of —s 
% withdrawal, and the. eoneaicd maintenance of the claims by. the . 
performance of'annual labor: With regard to the charges of fraud 


| - in connection with the location of the Medusa: claim, he held in: effect. oe 


- that the names of four locators. were used for the benefit of Ruddock, ae a 


. but that. there was no evidence of want of bona: jides as to the ‘ether 


four, and as the Claim: embraced 1 only. 80 acres ‘it could stand as to the ee 


~ interest, of those. four.” 


~The Commissioner. reviewed: the: eee at Tenet Gaered in ee 


the register’ S conclusion that the. Government: had led to establish - <i 
Be that. the Medusa claim’ was not bona fide. as to four of the. locators — 
| thereof, and presumably agreed with the. register that the mineral 


clainiants were in diligent prosecution of work at. the date of with; 
~ drawal as the: decision is. silent. on that. ‘issue, but. nevertheless held > 


“the mineral applications for re] jection anc all of the mining locations - 
to. be null and. void. ‘The Commissioner stated : é 


“The mineral claimants: have failed to show that a ‘sufficient discovery has 
been. made within. the limits. of any .of the claims. involved to validate the 


- ‘claims: under. the. mining. laws. The alleged d.scoveries were nothing more 


than . indications. that. some of the sands penetrated were oil stained or con-. 
‘tained . such: small quantities of. oil that. commercial production was out of the 
question. . No. ‘sands: containing sufficient oil oo to render them valuable 

~wete shown to be encountered. | 7 ae Og eS 


‘ He held that the claims had not heen maintained by: the. doing of 
‘the annual assessment work required by law. 


From this action the mineral claimants have. appealed. Ne ans oe 
peals were filed by the. agricultural claimants from the. register’ ape A 

i decision, ‘thus: leaving the matters. in issue solely between. the mineral eae ee _ 
Claimants. and: the. Government: -Before. consideration of the merits, oo 
i” mention. will: be made of. certain: minor issues. St The mineral Hee 7 Poon ee 
ants contend thatthe allegations in the patent: application. PTUna a, 
2 facie establish the facts: Cierein alleged, and the burden of proof in’ =. 


both: cases is upon the Government. This is true as’ to the Medusa - . 


claim. - Opposing claimants whose. filings: were. prior ‘to. the patent — - ; < 


ai application. failed’ to: appear and sustain their answers at the hear- — 


ing. The burden is therefore upon the Government to sustain its: ae 


~ "charges. “As to the protest filed by Metson the case is different. It” - 


isan. attack. upon prior existing entries. It is well settled: by nuimer- 


| se ‘ous. departrhental decisions that the burden rests with the. party. at- a 


= tacking a al Bent The cases cited. i in the mineral claimants’ original ie 
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: brief; Aine v. Garfield Mining Coan (130. U. Se 291, 300), 


Walton v. Wid Goose ete. Co. (128 Fed. 209, 718); present a. differ mae 
33 ent. situation and are inapposite. - nee 
eo ~The mineral claimants. adduced certain er opinions peor -W. s. . Pie 
ee Ochsner, a. geologist, wherein he correlated certain | oil- -producing : 

| sands on near- -by lands with those encountered in the wells on the | _- 
land ‘in question; opinions being based in part upon comparison One 
.. information he alleged had been furnished. him as to the logs of the — 
wells without the claims with. the logs and. testimony as to the wells if a! 


within the claims. The Government objected because the logs were - 


~ not pr oduced and moved for further continuance. of ‘the hearing, 10" . 
enable Mr. Ochsner to pr oduce the data ‘Upon which his opinion was — 


based. The register refused the motion. The mineral claimants 


| have now supplied certain purported logs of certain of the surround- 


ing wells mentioned by Mr. Ochsner, ew parte, containing statements 


as to results of drilling, character se oil sands encountered, and esti- . — 


mates of yield and like matters, and: ask. that: these 1s be con- 
sidered. This data should have been submitted for scrutiny and | 


_ cross- examination at the hearing. It is entirely hearsay and incom-. 


: petent and must. be disregarded, and. opinions based thereon, on. 
facts obtained from. ethers and not in evidence, are incompetent. ~~ 
. Lee vy. Kansas City Southern Railway Co. (206 Fed. 765), Delaware — 
ete. Railway Co. v. Roalefs (70 Fed. 21), United States ve Faulkner 

(85 Fed. 730). No fraudulent purpose or agreement ‘was shown on- 
_ the. part of four locators ef the Medusa claim, nor anything to show: 

that they were other than bona fide focaters: The validity of the — 


‘ Medusa erat of 80 acres, therefore, is not’ affected. by: the unlawful . a 
acts of the remaining locators. McKittrick Oil Company (44 L. D. : 


340), Centerville Mine and Milling Company (49 L. D, 508). . a, 
‘The abstract of title shows that Ruddock acquired the interdets of 7 


oe seven of the locators of the Medusa claim. on May 26,1910, and. the 


ban remaining locators’ interest on August 17, 1920, and that ae likewise | 


acquired the interests of all the locators of the claims-in Sec. 24 on 7 s 


mar October 29, 1912, and transferred them to Metson-on March 29, 1920. | , 
~The evidence ag to explorations and development of the elaine 10) a oe 
oil offered by the mineral claimants and Peay, uncontradicted. _ i 


- is as follows: 


Ruddock negotiated ’ an. bie catat rh Metson shortly. ater ihe | : - 
. locations were made to advance the money to develop the. claims, eo 
and Ruddock was. employed as superintendent, continuing: in eee bees 


- capacity until the middle of January, 1910. | %e 
~ Beginning in February, 1909, lumber for je and derricks, tools sae 


_ - | machinery, aa other equipment for drilling, fuel and water tanks: ; es 
_were ordered, and. cabins were constructed upon each claim aoe the” 
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a ae dion. of eeerienien The en eee came: » ight. away’ oa : 


the cabins and: a. “central camp. on Sec. 24 were ‘constructed, © ~ 


cellars for wells, sump. holes to receive. the: ‘rejects from the. wells, 


emplacements - for derricks were built on each. claim and a force ee 


of 12 or: ‘15. men employed. ‘The drilling equipment, ordered at the | 


| beginning 1 was delayed i in delivery but. arrived, some two months later _ 


— and was entirely set up and equipped by August, 1909. It appears : ao 


that prior to September 27, 1909, roads. from the claim were built a 
to the roads to Maricopa, Bakersfield; and 216 miles to a spring, 
to facilitate transportation. Water was first hauled in tank -wagons,- 0. 
then . a dam to impound run-off water in Santiago Creek wag con- _ 


ae structed on ‘Sec. Da. ‘Water. pipe lines’ were laid from. the water - Be ; 


tank to the various. claims, and later - connected with. the ‘Western 4 ie oe 
- . Mineral Company’ Ss supply a short distance to the south. - Drilling oe oe 
Ae “commenced. first on the SW. 14 Sec. 24, with a standard rig in Sep a 
‘ee tember, 1909. A portable, secondhand rig was “purchased, put In 


order, and installed on the SE. yy, some. months or weeks “ prior to | 


‘the opening work.” On the. NE. 14 men were. at work and a cellar 


dug, emplacement: for derrick and fills at the tanks made, and water 


and fuel tanks” installed. Contemporaneous work went: on upon: | 
the NW. Y. The cookhouse, men’s. housing, stable, and storehouse. 


were placed on that quarter and excavations for a well on the NE. 44. 
Three standard rigs had been purchased and. one each installed on 
the NW. Yay NE. 4, SW. 4, and a portable. rig on the SE. 4. The 
testimony is somewhat meager as to what was done prior to the with- 
drawal upon the W. 14 SE. 1% Sec. 28, but it appears that a cabin 
had been erected. : “One well was drilled, however, upon. each claim, 7 
’ the last: being on W. 14 SE. 4 Sec. 23, and spudded in March 15, ~ 

1910. © Ellis. succeeded ‘Ruddock. as. ‘superintendent, and Rapp as . 
driller, in Je anuary, . 1910, and continued drilling. ensued upon:all. - 
the ree in Sec. 24 until it ceased 3 In 1910, ‘some work being done ee 


of _ after he left on: the well in Sec, 23. - Die, a, ot 
me Ge: log’ of the well. drilled on SW. Ys, Sec. 94 shows entries: tone aa 
- September 19 to October 19, 1909, ‘and that the well was. drilled to 


a the depth of 510. feet. ‘The following entri ies, appear among others: oe 


Sept. 27,. 27 feet, total 312, struck water. at. 215 feet, water ‘rises 25 feet ee ‘ce 


4 in the well smells. very. strong like. sulper.” ee 


Sept. 30, 24, total 360, “got good show of oil: at. 360° and change’ of ‘rodk. » an 


Oct. 5, 18 ft., total :396,. i got moor oil at 390: feet in- sand rock. aio 


Oct. 6, 27 feet, total 423, “moor oil between 410 and 420-1 think we have ea ee et 


aa. barrel well on other 400 feet.’ a 
Oct: 11, 28 feet, total 493 feet, “ moor oil 486 feet,’ re - as 


-s Oct...12, 17 feet, total 510 feet, “ well caving very much—cavet in 25 gece ae 
os will have to put 12:inch casing in the hole.” ..- | tin ee 
- Oct. 18, “ getting ready to put 12 inch easing in viel. Got t plenty 00d show. a 


4 of oil, in the hole.” a 
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Oct: 44, got ‘orders: from. head office to stop drilling and wait for further “De S 


oe _orders—all the men doing road work. The remaining entries refer to water ee : 


ms = coming is, on Oct. 16 “ water. came in 40. feet in one sbour a,” and on Oct. 17, a 
es well filled with water “53 feet in: 2 hours. oe. | a , Foe ae 


‘Ruddock testified in. substance that Detween September 2 20 and 31 : os 


* : during the. progress of the. work, he measured the. oil in ‘the sump spies Ce 


‘that was bailed for. about. a week with a gallon can, putting some 
.. of it in the fuel tank, and recovered 35 barrels, or an average of 5 
. barrels a day, and that. it was about 18 or 19. degrees gravity; that 
this oil was skimmed off the water in the sump $ that because they | 


) had to pay as much as. 10 and later 5 cents a gallon for water, the — 


. ‘ well was converted into a water well and used to prosecute drilling oe - 
on the other claims. Metson testified that this well penetrated ee 


oil sands, and estimated production. at-from 5 to 15 barrels a day..." . 


oe Brower, a workman, testified he knew that oil was: cua there and » 
_ “they figured they had struck five barrels a day.” " | : 
The log of the well: on the SE. 14 shows. drilling from oe S 


18, 1909, to February, 1,.1910, to. the depth of 460 feet; that water 


was struck at 256 feet and. oil: sand and shale ‘between 430 and 460. 
feet. Ellis, who did the drilling and kept the ‘log, testified that on 
January 12, 1910, he found: an 80-foot well there, continued ‘the - 
drilling fain 70. feet, and discovered. oil at 430 feet; that he bailed — 
out probably 10 to 20 barrels of oil all told, but book no measure- 

ments; that it was a lighter oil than the rest of them. Ruddock. 


... testified. that he saw oil removed ‘from the bailer at this well; that 
. there | was quite a quantity of water in the bailer; that. there were 
colors of oil or scum of oil on the bailer and on the tools and cables. — 


| a Witnesses Metson. and Bernard testified that oil: was. found j in the. 7 


‘ weil. 


. progress between . March: 15 and “April: 9, 1910, to the depth of 495 — 


‘feet; that oil- bearing shale. was encounter ed between 255 and 278 feet, © — 
and oil sand between 320 and 328 feet. Ellis testified that the well. a 
was continued to 500 feet but: there was no oil sand between 495 and 

500 feet ; that: the arnount. of oil taken out: of the. two sands was prob- . es: 
as ably 10 i 15. barrels and the time expended i in extracting it was prob- ote 
ably 2 to 4 hours; that the discoveries were on. April 4 and 6,1910; - 


“that after reachiiig 500: feet. he stopped | and left the rig theres ‘that - os 


no water, was ‘enconnteréd 1 in this well. : Me, 
Ruddock. testified that. he saw oil ale: from this well aad it was - 


ae ards continued to a. final depth of 1,000 feet. “Bernard and 


% -Metson corroborate these: witnesses that ‘oil was taken from the well. — | 


‘The log of:the wellon the NE. 14 shows dr illing: to the. depth of 


i 6 feet between n Webruary.. 12 and May 4, 1910. ‘The sole showing _ 


The log of iis well on lbs W. Y SE. A ‘See. 93 shows duilling in e : | 
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s = of oa mentioned j is on ithe latter. que The ante is - 10/885 to 895, oe _ 


| - struck: oil sand ar. 890- oil... - Pulled 8” Casg up into 10°". DS mse 
a ~ Blhis testified: that he: extracted probably 5 to 10 barrels of oil. from a 
ce “that. well in a: bailer'i in: séveral hours; that: he would: let it:rest: for.an~ Urns os 
hour: or twovand bail again. - “Ruddock, “Metson, and Bernard testified - aS Sa 3 
ae 10 having seen oil taken. out of bailer enon this “well. ee Yai oy te 
The log of:the. well-on the NW. 14 shows. aries to ¥ thie: depth Ol. jaune 

4; ,000. feet. between: April 27. and June: 8,.1910,. and ‘oil. sand. encoun- 
tered from 800 to 802 feet.. ‘Ellis fectihed: that he found: oil at:the | 


se depth’ mentioned. and. took: 5-or 6. barrels of oil out of. that well. _ oe 
. Bernard stated. “T. pumped. oil from the. well on the NW. yy with Se ite 
a pump.” - that. “we had. nothing to do one. day so awe started the = | 


-bailer going and got. a.stream coming: out.” _ Metson ‘stated he saw 
- oil on the bailer, Ellis testified. upon cross- examination that. to bring ~ on 

‘inva well it is necessary ‘to shut off the water before finishing; ‘that. eae as 
there was nothing ‘but formation shut-offs at these wells; that. “you 


can’t-tell much. ‘about formation till you shut. off the water; that: he 
did: not: think anybody: would drill for those sized wells but. ‘they are. 


evidence that good. producing : wells are. apt to be found in lower 


- sands; that he. did not, think that the sands found would-be payable 
except the. well on SE. y which had a ‘good showing and lighter oil — 
than the rest. in 30 feet of sand; that if he had. found: payable sand 


he would have shut off the work ‘and: put it. on. pr ‘oduction. - Astohis’ «| 
| estimates as to. quantity production, he previously. stated, Welly. 0. 


I don’t Imow, pretty. hard. to tell:on. any of them. I made a discovery i. 
_ which IT thought was sufficient: to. constitute a. discovery, enough to 


warrant a person to go on. and look for deeper. sands; in other: wor ‘ds, . 
none. of these’ wells: a. person. would, not drill for. the amount. of ou 7 ace ke 


. you g get out of them; five, ten or 15 barrel wells.” 


_ There: was no: attempt to: pump: oil from. any. of. the. air for te gee 
. commercial production. . ‘The. Government. adduced. expert. ‘opinion - Mg he 
from witness Palmer; a mineral inspector, illustrated by graphs he 6 
had prepared in. ‘support of a.conclusion that the wells drilled:upon. — fas 
the claims. did not reach: ‘productive. oil-sands.. The conclusions were a 


not based. upon: personal: study of structural. conditions. in: the im- a oe 


. mediate field, nor. upon. complete’ ‘data. as to the. results’ in; drilling oe 


: - wells on. surrounding. lands, but: upon data ‘contained in professional ae oe : 
--papers 116 of the United: States Geological. Survey admitted to have. 
_ been. prepared | in 1914 entitled ‘ “ Sunset and. Midway Oil Fields, Cali- °°: 


fornia,”. and: upon. assumptions: thatthe location of the oil- bearing | eek 


- o horizons i in the undeveloped portion ofthe’ field, which ‘locations. are. ee 


| stated in the bulletin tobe merely tentative, would: ‘probably. occur at i : 
the. stratigraphic’ ‘positions: dépicted: on'witness’s ‘graphs and below’ 
a formations. penetrated. by: the. wells under consideration. The opin-- °° 


- 3, Jons 0 of Ochsner ) were: ‘to the voperery, and the, latter supplied ae 
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: graps supporting. ‘his testimony: ene ee show: cy ideiae of. ee 
saturation of the material.about the. wells drilled. . The conclusions 


_of both witnesses are largely conjectural as to correlation of the: pro- 


- ductive sands of the. field with those. reached by. the drills.on the | 


_ 7 lands in question and are of practically.» no ae in ere the 
«issue as to a.valid- discovery. - - : ay 


Development. activities appear to have’ rere in’ 1910. Benard: _ 
| and two men were left in charge of ‘the property in 1911, repairing 


: - bridges, cabins, and: derricks damaged | by windstorms, but after. ~ 


bridges went out “there was no more attempt to- fool with them.” - 
_ Bernard was succeeded. by O’Connell as watchman in January or. és 
- February, 1912... The latter testified that he received $100 per month _ 


_ the first year, $150. the’ second, and $6 a: day thereafter, remaining 


until 1921. A-storm: demolished: the derricks; cabins, and other struc- — 

_ tures in 1915, except the house O’Connell lived in, which was. stayed 
_by guy ropes;.and a grass fire in 1916 completed. the destruction of | 
the buildings. “Engines and pumps and other equipment were sold ~ 
for junk in 1917. Metson testified to expenditure of about. $50,000 

while drilling’ operations were in. progress, and about. $25,000 there- - 


. after in the development of the claims, and to paying out, after activi- - 


ties ceased, sums for assessment work considerably. more than is 

| required under the law to be expended for such purpose on or for the 
benefit of the claims; and there is some: testimony, vague, frag- 
: mentary, and disconnected 3 in character, relative to the reconstruction 
‘of a bridge or bridges that were washed. out over shallow draws on 
the land and work on roads, performed by O’Connell, leading from 

_ the property and in the care of buildings on the land, and credit is 
sought for the salary paid him during the: period of his occupation, » 
Aside from the testimony. relative to: w ork-and improvements before 
the destruction and sale of the mining works, and. $750 worth of road | 
grading done-by Metson in 1923. on Sec. 24, it is manifest from the 


| testimony. of homesteaders and near- -by: residents, adduced » by the 
en _ Government, and O’Connell’s testimony ‘as: well, that improvements _ 


; 2 ~ and’ repairs to roads, buildings, bridges, ‘pipe. “Hinga, made after the 


facilities were gone, were none other than for ‘O’Connell’s personal . 


58 accommodation and convenience as a homesteader while’ es upon _—— 


the land. : | 

i Tb appears: that Abs Nevada: Pacibe: Goinpany, the - name “of the 
—_ organization ‘that: prosecuted - the: oil: operations, were’ notified by jo 
~ -O’Connell that he had made: homestead: entry, and: he was'told to go 


Da by ahead: but it would do him’ no good. Irwin, another entryman, was . . 


a notified, upon ‘taking possession, to vacate by ‘O’Connell,'but he and 
other homestead entrymen: appear to have'been allowed to maintain _ . 


ae possession, make the required residence, improvements, and. cultiva- ot ee 


| = tion. ‘without interference on: the part os the mineral | claimanits.: alae 


oe date, is in. ‘diligent. prosecution of. work: leading | to. ‘discovery. of; oil ar. Bas, shall: ~ z 


as one continue in diligent ; prosecution of said. work, 
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“SSéetion: 2 of the act 8t Ju une 28, ‘toto (86 Stat: eat iy provider tha . 


“The rights: of any. ‘person, who, at the date of the “withdrawal: eo ae 


bona. fide. occupant. or claimant of: oil .or gas bearing: ‘lands, -and who: at: ‘such. > 




















not be affected. -Or impaired by ‘such. order,. so long as, such. occupant, or. Cpimant ee 





“The. purpose of. ‘the. act. was to ‘protect ‘teria; “fide -oceupants,. of oe 
pe pabie. oil and gas. lands. who in: . good: faith. were at ‘the, date of. thes : 
a withdrawal. engaged in: work Jeading to ‘discovery;, by. ‘giving. them - 
the: right to continue their’ work: to discovery. and thereafter:to: ex; .. 
a - tract. and. market, the. ‘oil and to. acquire: | title. notwithstanding the se 
- “withdrawal... United States y. Rock Ou. Co. (257: ‘Fed.:331,: 888). et ie 
- 5° “Whether an: occupant. or. claimant. of. oil: or. gas bearing. Jands. ‘abe 
“the: date of. the withdrawal’ order. was at the: time ehgaged j in: diligent - 
’ ~Pressention of work ‘loading ¢ to disco vaty is a. A question of facts and. dno 








= oo ciroumstances: ae “may be’ stated: ‘gonemall ue that. He oe 
“> Occupant: or ‘claimant. is: entitled to protection if; at: the:time; of the. ae 8 


_ withdrawal, order; he : was making reasonable, effort; ‘indicating: a, bone ce See 
’ ~ #de intention to: discover: oil and. gas’ ‘on. the: claim with all. practical.» ae: 
| epediaes, (United ‘States, v. Lhinty Two. Oi Cons Ag Fed, 730,. 1855 oo oP ah 
United States v. Standard Od Co., 265 Fed. "Bhs United. States: Vie ee 
| Dominion. Ob Co. 264: Fed. OBS United: States. ee ON orth American, << 
Ob Cor Con, 242, Fed. 723, ‘afismed, 264. Fed. 836; Onated. States We pan cree 
| a: direct ‘tendency to facilitate ‘the prepa fam for, ee Soon. ‘ob oe 
oil or: gas. thereon. ( United States v..N orth American OUC0., BURTO) Se ee 
4 wil he’ ‘were omaking s stich effort, its is. : Dot eopssary that he was engaged. peer 
a 3 nated. States ae : Coes 






Salat as ene anit, “They had i seesiatiled material, pare fe lee 


ie “installed: oil drilling outfits, ‘and. ‘the necessary, adjuncts. to. ‘carry, fom 
the ‘work, upon one or more: of the. claims.» “At. the date, of, the. swiths, °¢." 


| - . drawal they were, actually. engaged 
and had. installed necessary: ‘facilities of one. character, or. ‘the. ‘other; to 





1 in. the, ‘drilling. on, ‘the, SW. ye oo a : - 






: pursue. the: explorations thereafter following. on. each. of. thes claims. te - 
_ Volved,- “They. are ‘entitled to, the finding: that. they were in, n diligent 
as isin? OTR 20H, 522. ey ere : ee 








ton, 







os Ty ‘he fee 1X t-@uestion’s is” § whether the? explorations 9 were: > continued we - 
|  distovery’ ‘of oil upon each of the claims.” ~ en 





a EE TS, ‘sttentiously: contended: by. the thineral’ alaitianta’ “ ‘that ail a 4 


o . measured: quantities: ranging from. 5 to 90 ‘barrels ‘and more. was 
2) og adtually: discovered: and taken froma each. of the ‘five wells—some | co a 
ae which. was: used ine ‘prosecuting ‘drilling: operations.” “The: evidence — nae 
does not’ justify this statement. as ae ‘finding of fact.” “Hxcept as to the 
5 » well on’ the SW. yy ‘where. the: oil was ‘skimmed froin the water in. the. 3 


Sump. ‘and measured, -the eviderice as to quantity of oil’ produced. from. 


| a “other'| ‘wells‘are’ estimates, ‘and the ‘witness: who made them stated. that a 
‘ ee i. the’ oil” was. “not measured and: further. admitted, that. the production. . ~~ 
i.) Swag pretty, hard to tell’ on. any of them, and.as to those. wells show=0".. 





ae ‘ing mixture | of water. and. oil that: you. can not, ‘tell’ ‘much ‘about. pro; 


, : . os utction’ till you ‘shut off the ‘water. _This witness regarded - the ‘show-": : » 
ee ings: as: “only: inducements to ‘seek: deeper: ‘sands. and: that. the: oil. sands | ~ os 





aoe éncounitered 2 





were. not: of themselves sufficiently. valuable’ to warrant’ 


“thé drilling: of. wells to. reach ‘them,’ Certainly’ t the: subsequent acts oe 


“Stns mineral claimants, in’ ‘abandoning all further. development, pera : 
“ mitting’ the. improvements to. go. to ruin or to be: sold, the ‘property. toe 
py lie ‘idle, the ‘possession t to be'taken under the dgricultural land. laws, ; 





se ever, x Seuming ft Sevelopmatt, work, are, 2 MERE. Doratiasive: Re! ae 


inert in. ‘any Of: the wells” ‘The department + is cognizant. of the: Bt: 
7 fact that valuable: mining ‘properties, because’ of. economic ‘conditions. . 


ho 6 other: ‘adequate cause, sometimes lie idle for a long time, but.in this » : 


— case ‘there 1 is no. explanation of the’ neglect. of the, claimants’ to profit, ee 


oe eee their labors, if they indeed. fond valuable deposits, of oil on the os 
ae a ening. BP * ee Re 
: “Mineral dainiantd te and a upon  Baven: OW nad Refining oe 






of 50. LD, 386), and. the unreported ' case, ‘United States ve Dudley. O86». : 


o oe Co. 3 Visalia. 02258, decided October 3; 1918, and’ affirmed on. rehearing |. s 
een March’ 8. 1919, ‘whoreii the question « Of the sufficiency. of oil: discoveries. 
os WAS: considered. In the first 'the: department. held.a: yield. of 57 barrels 





ee ranging from’577 to. 


f of oil'a day from three’ wells: the fourth. being nonproductive, drilled ~ 
- under a ‘permit: ‘granted. under section’ 13 of the leasing act,at depths 
600 feet, was a ‘sufficient discovery. to. warrant — v 


ae 7 a oil and. gas ‘Tease. : ‘The’ facts i in'that case involved no ‘question of 7 
“dubious estimates, had reference. to daily capacity, and. had no history” he 


ere: abandonment. oF operations ‘such as exist in the case at bar.” 





pee AER as: ‘true the: Dudley Ot Co: “CU8E. “presented actual. ‘showings of ie 
eg ~ antity, production x no. better than, the « ease. at bar and ‘Analogous. ; 


ae B2] i DECISIONS RELATING: TO THE, PUBLIC LANDS a = 323 ere 


oe eonditions of oil on » top’ ot ihe: vinter} bre as oar bee seen ie the a. 


analysis of this case in Oregon Basin. Ol ond Gas Company (50 1: D. 


: J O44, 251); ‘that: the determination that the: discovery was. sufficient did 7 . = a | 
not pivot. upon: the actual quantity . of. oil found in the well. Unlike. eee 


the cases at bar, it. there appeared. that. an oll-bearing sand shown i in | 


| 4 * a near-by. well te be. about 80 feet in: ‘thickness. had been penetrated _ os me 
by the well on‘the land in question ; ‘that oil from such sand had. been. 


~ shown by” actual: demonstration to have been extracted: in: ‘quantities. soe 


pes _ ‘expressed im barrel. lots; that: oil. taken apparently from. the same. Sie, 
peas deposits: or geologic ‘horizon had actually been sold at: a well: in the “ 
ae immediate. vicinity of the land for.a dollar a. barrel; and from. others © ee 
of such wells in the same vicinity from 5 to 8 hele of oil per day 


» shad been produced, while the well onthe land. there ‘in. ‘question aw < 
ae was ‘estimated to be oné- capable of producing 15 barrels per day... 
-< Section 2319 of: the. Revised. Statutes provides that: “all. ‘valuable i a 
oe, Rl deposits’ *-are open to exploration..and. ‘purchase. The act 
of February 11, 1897 (29. Stat. 526); authorizes: entry. under the min- 


> ing:laws of lands | . chiefly. valuable” for petroleum or other mineral = 
- oils. In Uneted. States. v. UcCutchen (238 Fed. 575, 583) it.is'stated 


| ~~ that.this difference in language was not without, t significance, Elabo- eae 
a ae this view ‘the. court said: een ot a 


“In other words, as aq sense, ‘the. difference between the two. sete hates as: vi a 


| a ‘odes: and. placers: the right is. given to.explore and purchase 3s valuable mineral a | 


deposits ” a and “the. lands. in which they are. found ” a DUES with: respect . to | 


te oo petroleum the right is- given ouly. to. enter and obtain paces to lands which _ 


- not only. contain. petroleum, but which. are “ chiefly valuable therefor.’ 7 In oe 

“a word, in One .case the value of the “* ‘deposits ” ” is the criterion, and in the... 
_ -other it ‘is-the value of the land. - I believe this should not be lost mien OL, S58 
_ in: ‘defining. what will suffice. for a ah * discovery ” ” under the oil statute. . a: 


| ~ The. showings of oil 3 in the cases at bar certainly did not. ee an : i 
-inducenient for further progress in the work; they furnish but.a 


me ~ dubious basis for holding | them to be valuable for their: oil and gas a : 


~ deposits. ” ‘The question, however, as to discovery is: not. controlling 


under the facts in this case. -Bven: if the showing as to discovery : 
could ‘be: deemed sufficient upon one or more of the claims, it is clear _ 


a that the claims were not: maintained by the performance of annual = 


a - work and’ labor as. ‘required by section. 2324, Revised Statutes. As. | 


— stated by. the. Commissioner, the record. ‘dogs’ not show that - any. 


ae - affidavits: of annual work and labor were filed, and it is shown that 
for a number’ ‘of years. before this. controversy arose, such expendi- 


tures, as were | ‘made were not for improvements that would meet 


| - the requirements of the: ‘statute as ‘construed. by the courts and the — 7 a 
7 department. * ‘The correctness of the "Principle expressed . in wnumer- Te a 
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— ous citations in the. brief of. the mineral ala iat e ihe effect ies 


the court will not substitute its: judgment : as to the: wisdom or exped- 


_ lency of the method employed in adopting the plan. pursued. is. not. 
ne questioned, but. this. principle does not apply to improvements. that. 
| have, no, direct. relation to mining operations. Champion. Copper’ 


3 Ga -Ms “Peyer’ (228 Pac. 606); Jackson v...Roby- (109.0. S. 440) 5 
“A Stork éte.. Placer (7 Eb D. 359). The expenditures: claimed. in: this. | 
ease: for. bridge-and road work, for. the. upkeep of horses or auto-— 
mobiles at the service of the watchman, after all operations had been _ | - 


ae - abandoned and the equipment removed, and. with no evidence of a— ay 


ke contemplated. resumption of drilling operations, can. riot be. accepted — 
.. , as tending. to benefit the claims. It is true, the department held as. 
acceptable: expenditures compensations: aad one. who guards and 
cares for mining works, machinery and buildings, while operations 
“are temporarily “suspended. Tripp et al. v. Dunphy. (28 L. ‘D. 14). - 
~ And such is the view of the courts; but such service | will not be. 


| regarded. where there is no. machinery or plant on the premises, or. 
_ »where there has been more than a temporary suspension of mining 
- operations and the. watchman is employed merely to look after the. 


7 property. (See cases cited, Mines and Minerals, 40 C. J., section | 


269, page 830.) Certainly this. doctrine applies where .in this case 
the. improvements | and expenditures. on the claim appear. to have 
served no other: purpose than to meet the necessities of O’Connell: as 
' both watchman and homestead ee during has cceupanion of 
the land. es 
- ‘The operations being pandoned and no ‘effort ae made 6 main-_ 
tain the. claims as the mining laws require, or to seelx. patent until 
almost 10 years after operations ceased, the claims, if at one time 
valid, lapsed into the withdrawal and the lands: became. subject: to 
disposition under applicable: public. land laws. BG. Kinney Sa 
_ LL. D. 580) ; my nterstate Ou Corporation and Frank: 0. Chittenden 
(50 L. D. 262). In the last-cited case, the department: had occasion . 


eo to consider. an application for patent for an oil placer claim. in sec- 
tion 2-in the same township. and range as these lands and. embraced 


a within the same petroleum withdrawal. A discovery. of petroleum | . : | 


: as had been: made long. prior to.a withdrawal, four wells. cwere drilled 
et and pumped for four years; subsequently, operations: were aban- 
- doned and the annual assessment work was neglected. . Te: was held 


7 : that the. withdrawal was. of a continuing nature and attached. i imme- pe 


i. ~ diately upon default of any person, having | ‘at the time of its incep- - 
oes tion.a then subsisting and valid claim. The rule announced ift that 


ee ¢ case governs here; the Commissioner’ s decision i 1s therefore _ 


A firmed. 
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"UNITED STATES v. RUDDOCK 


i | METSON v Ww O'CONNELL ET AL, UNITED STATES, INTERVENER BR ae 


“Motion for rehearing. of. aoe deecois: GE Kpaat, ‘18, 4907 a 


ie - 68) L. D. B18), denied PY, First: Eel ae Finney, le . : 
oe ruary 16, 19280 Ene 8 


* “constaverion 0 OF THE ACT OF FEBRUARY 26, 1927, “RELATING _ * 
TO CANCELLATION OF. -ERRONEOUSLY ISSUED INDIAN FEE 


> PATENTS: Bn Hye a ee 
“Opinion, February 2h 1928 


ar Panay t—Monreacn—Lrens—INpran ‘Lanps. 


A mortgagor who makes. use of a title to. secure a. penetit, ‘sueh as a . Ioan, . a 


is. presumed to consent to the issuance. and acceptance of the. ‘fee. simple. 
“patent, and his interest. in the land becomes subject to» any liens: created. | 


by” way of judgments or levy of taxes which can not: be defeated: ‘by an | 


, attempted. concellation of the ‘patent by, the Secretary of the. Interior. a : 
PaTENT—INDISN Lanps—Seonerary OF THE Interron—J URISDICTION—STATUTES. 


. The act. of: February. 26. 1927, confers. no authority upon. the Secretary of 
2 the Interior to cancel an unapplied for patent in fee issued to an Indian 
during: the trust. period if the ‘patentee consented to. its acceptance, and 


such consent need. not have preceded the actual. issuance of the | patent or ae 


e have been simultaneous with it. 


| Parent—INDIAN. ° ‘Lanps—Mourcaon—Sncrprany OF THE “Ixtarron—Counts— 
oo) URISDICTION—STATUTES.. | | . oie al 


The limitation in ‘the act of. enrasey, 26, 1997, withholdiiig the power of the : 
Secretary. of: the. Interior to. cancel an unapplied for ‘patent in fee issued 
to an Indian during: the trust period: where the patentee has. oe mortgaged 


OF sold | any part. of the land,’ ” left the jurisdiction in- ‘such. cases. to: the | 


courts, and. that jurisdiction is not lost by. a. subsequent revesting of. the a. 
unencumbered title in the: patentee.’ or his: heirs. | ie 


Parrerson, Solicitor; EB cae oh eraicte s eg oe si 
At the request of: the. Cane ae of Indian Affairs, my opinion: Fe 
ds asked on a question arising under. the act of February | 26, 1927 7 
ie oa Stat. 1247, part 2), which. provides— | | ae ae 


“That: the Secretary of the Interior is hereby. Bupioried: in his discretion, or tae & 


1 to cancel any patent in fee simple issued to an Indian allottee or to his heirs oe 


_pefore the. end of the period of trust described in the original or ‘trust. patent: abas 


«issued to such. allottee,: or before the expiration of any extension of such period — es 


, of trust by the President, where such patent. in tee simple was, issued. without | 


: ; the consent or an application therefor by the allottee or by his heirs: Provided, oS 2 | 
oh That the patentee has not mortgaged or sold any ‘part of the land. described in gs z 
such. patent: Provided: also, ‘That. upon cancellation: ‘of such « patent. in. fee a 


| _ simple’ the land. shall. have oe same status: as. though ‘such fee. patent had 


co never been issued. 
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The specific question: submitted. for opinion. reads as ‘follows: 


“Where an Indian has mortgaged. dand covered by an “unapplied. for paterit : eae 


in fee issued during the ‘trust: period, and: such mortgage has been paid and~ | ee 


2 satisfaction. recorded and no part of the land sold, may. the Secretary .of the ae 


as _ Interior: ‘cancel. such: patent’ under authority: of . the Act: of ays 26, 1927 : i 


2 (44: Stat.: 1247), which authorizes cancellation * 3 ee 
8 mi: Provided: that the patentee has HOY mortgaged or sold any part of the land a 
he ‘described in such patent. mf , | 


With the request i is transmitted. a ee case of an. Tidisn allottee — 


eo to whom: a fee simple: patent was issued, without application made. <3 


we therefor;. which patent is dated: “April: 18; 1918, and was filed for... 
‘record: in the office where such. instruments’ are recorded July 15, — 

i 1918. ~The patent, was: transmitted: to the Commissioner of Indian 

Affairs, with: recommendation of the Indian superintendent dated 
"April 18, 1997, that it be canceled. | ‘It is assumed this is in: accord 


with the request. of the patentee. There also accompanies: the report, Ss 


a notation of the. register of deeds: of. the. county where the e land i 19 
located and patent, recorded, as. follows: Se ee ee | 
‘There is nothing on. record against this land. the mortgage which was of a 
record was satisfied. a ee eae ee ee a ee a cee | 
Tr am of opinion. that: upon nae acere furnished: with’ he convicts - 
ease. you. would not. be warranted 'in attempting to cancel‘ this’ par-— 


. ticular ‘patent. ‘The patent. has been’ outstanding for. nearly: ten | 


~ years. and has. been. of record: in. ‘the: county. where, the: land lies for 
nearly | as long. - It does not appear when. the mortgage was, given 
nor the Tenith of time the debt secured ‘remained - unpaid. The 
information. furnished. by the register of. deeds: relates only to liens 
filed and. appearing of. record j in that office. J ‘udgment. liens are not 

there recorded... The lien of unpaid taxes.would not be disclosed by _ 
any of the records there.. Certainly the giving of a: mortgage on the - 
land. was an: acceptance of the fee title essential to its validity and - 
to give it effect; aS. security, and was al acceptance of the. patent, , 


. | . ‘from. that. time at. least. Acceptance depends upon consent and a 
7 mortgag or who makes use of a. title to secure a benefit, such as. a loan, 


will not be heard to deny the giving of the consent upon which the - 


os validity of. the. mortgage given to secure the loan. depends. | It. 
follows that from the time of the eiving of the. mortgage the pre-— 


tty - sumption. of consent to. the i isstiance and acceptance of the fee simple. | 


eae patent is conclusive. The title in the patentee becoming then. un-— 


ne restricted, his interest. in the land ‘would, in my opinion, “be subject a 


to any liens created by way of. judgments or levy of taxes; and. such 


 Tiens could not be defeated by an attempted cancellation of the patent. 


The object of the cancellation of the patent is to. restore the land to 


ot = a: ‘the: same, status as though such fee. patent. had never been issued. oy 
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| Obfianly this en can: Yio ba’ attained af valid liews! hive oe 
~ which: remain uiisatisfied, ‘and: until ‘the record. ‘before’ him‘is sufficient © 
“to show: that the. title is: free of: alll liens the: Secretary: ‘of the Interior 
«would ‘not be: ‘warranted! in! fattefapting to. Heanoek ‘the! patent inthe oo 
case presented ‘ as. a concrete: one.. ae aig eee 
“Prior to the. passage. “of: the. ce “at. Fébruary:26, “1927, supra : feo ae 
_ simple patents. had: beén’ issued" to: Indians, without! ‘ant ‘application’ Ss 
made therefor: by the patentee and: apithout his: ‘consents: “In: ‘some 
~ cases: the, Indian had:réfused to: accept: delivery: of the: patent? and* ty 
"thera! delivery. had. ‘been ‘accepted ‘under’ ‘conditions showing’ that t 
consent t to its 1 issuance e had not i in’ n fact, been. Elven) and ite whee fedian 















‘he. might faye upon + he: spadity 6 of Hie eupparent title eed Ly Cr 
purpose ‘of the act to’ ‘conform the ‘apparent’ tothe actual: statis of : poy a 
such lands: by authorizing cancellation: of the unaithorized: ‘fee: ‘patentl ear 
_ Lhe language’ o of that ‘pate. of the act ; authorizing: canéellation reads ‘ s one 
as s follows: : oo os 5 ag Soe eae eels oF 







“the allottee or “by his eas ie ae ave 
Phe: act, confers - no authority ic’ cancel any are not 80: iaaee ec 7 
Whether the allottee’ made “request, or formal. application. for fee ‘pat- Pa 
“ent is: ‘not material if he’ consented. to its issuance. . And this. consent, a 
“heed not have ag Sasa actual i issuance of the patent a ese . ee = 















“as one: issued on. at ‘Formal’ ~doplivation, ‘and: the® ‘Secretar. the: 
Tnterigr has’ no more: authority’ ‘under the. language. of the statute to ‘ 
cancel such. patent than’ he would have to ‘cancel one. issued on. cappli- eee ha 
cation... Even. though | no 0 application | was s made for. issuance of. a AB 





“fee. simple’ title, ON Fer “auch: ‘ttle ‘hag vested the § i 
Interior: 1s without it authority to cancel it 





Ba ein § 
“en Ue 
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: ie prevent:any consideration. of ‘such: question by: the Secretary. of the» 
2 _ Anterior andi very. properly, leaves: jurisdiction i in'such cases. in‘ the 







a “Steenoith intended. oe give “validity: to. rpatents HOE Jegally. ieued 4. ae - ‘ 


. ee courts. . -Manifestly: no, other. course could: have been. taken. where a 
RN © urchaser. Or: ‘mortgagee. of the land. Was... party in. interest,. unless cas 


le the Secretary. cof the. Interior was’ vested with. the authority ofa. : 
2 COU to: adjudicate. their’ claims. Such. persons are. indispensable 
ae parties: to. any: proceeding looking. to the ‘cancellation: ‘of the source of. oe 
a. the title: upon: which. their. interests depend... An attempted cancella-".” a i 







- tion, ofthe. patent: without. an opportunity to. participate. in. the pro- 


ae Secretary ofthe. Interior the right to bring” them. into. any proceeding 7 





~eeedings. would accomplish nothing so -far as they were. concerned, * | 
and; Congress. by the. plain. language . used. has- withheld. from’ the eee 


“where. their: rights. are associated with the fee. simple patent, however a e 


ee erroneous 1 may have been the act of issuing it. The limitation upon ~. * 


oe - “the. power of:the Secretary. of the: Interior to take any: action that 


(Bee . would deprive. parties.in interest of any: rights of property. i is imposed. 
by. the: guaranty of the: fifth amendment, to the Constitution, and the. 


: °< limiting, proviso of. the act is: but a: recognition by Congress of the: 


eee ... principle: ‘anda: declaration: ‘that in the. administration of the act no 
“proceedings: should. be taken: which. would: have the: appearance of an” ~ 
ee “invasion. ‘of, the coustitutional. guaranty, against, the deprivation of | 
re property. without: due- process .of law. While the; “proviso extends“: 


| only: to-cases. where. there. has. been a sale of allor a part. or a mort- 


ee 2 gage of the land, the effect. of the constitutional guaranty is to protect’ — 


‘ : all” other valid: ‘property rights, such. as. judgments: or other liens, 
: “and. an ‘attempted cancellation. of ‘the. patent. would not ipso. facto. ae 


= ~ destroy these, ag the right. to still. assert: them in the courts would be’. 


! = undisturbed ‘unless’ ‘Congress by the act of February 26, 1927, Swpra, : 


ae intended to invest the Secretary. of the Interior with Judicial power - 


: a a it0. decide the rights of the holders of outstanding | liens, and. only then, : - . 
“one i Where by due: ‘process they. are: brought into the: proceeding and given - 


. s scot EROne day. i in court. “in my. opinion, Congress. did: not intend to confer: Q : - | 
~*~“ such. authority, and unless an intention. to do so is clearly expresséd _ ee 


esa the Secretary. should. hesitate. to assume ‘it. ‘Such matters" aré’more- - 
properly. for. the courts, and in all cases. where applications. are made = 
ae woes ~ by the. holder. cof. the. fee simple patent” for. cancellation | of It" the oe 
_ “5 applicant’ should. first be: required to show. that the title, real Or-ape 
we: “parent, was: free ‘of all liens attaching subsequent. to its issuance, and. oe) 

oo where | such’ liens’ appear, action. looking. to. cancellation : should: ee 


ee Teast ‘be> deferred. ‘until . some. “court. of competent. jurisdiction has. 





7 adjudged them invalid. . Where the showing made to the Secretary 7 
-) is'stiflicient to. convince: him that the record liens are void. or voidable, 


oe would be. warranted in causing. proper. ‘action. to: be. taken, in ‘hee oak 
Pee aa ke of the United States as. ipoandian'e of the Indian, to have fe Hem ae 





ee eet a DECISIONS, RELATING, TO: THE PUBLIC, LANDS 


ae pana ‘Thi in ae suits the invalidity. of, the. tea iscesteblished 
ee and the question | of whether the dee simple patent sought tobe ;can- 
oo. “eeled on the application made to the ‘Secretary, of the. Interior. Was: 
or was’ not, ‘regularly. issued is not one of ‘the issues. considered. ‘or. 
decided, the, application could then, be: by. him, properly | 


. 8 iy et of the alent becoines. an, issue. @ and the, decision, annals court: 1 














TB Be es ee 





ca a Rs 


y; considered : 









Lay fea cee x FU: “ye ; 


“ag Bes a ise given Eta ane "along: he vay enla LZes 
: the jurisdiction of the. Secretary under. the. pera rile it: may 


e pie Betleg that < casts sof this kind will aris mint pe sreateh offered Ree 











s. isstiance : was Dao Pe 


- tate: given: the: "presodinigs ea aia i apne ae should. Ue nee 
: confined to the: courte. and. the evidence. presented. to you used” as. ee : 
E ; Attorney General. to institute ee 
a suit loan to a jicial declaration that. the. Bas was, invalid ; aoe oe 


the negative, 













Approved: ah oe 
me ON H. fabio” eee 
ee _ Assistant ‘Seoretory 





‘to. ‘a iguirfaee: -éntryian: in’ thie: éevard: Of a petit a prokpect’ oe ‘OiL. ey - if 
gas in. ‘the: entered. lands. relates: to: oil and: gas. deposits to ‘be. ‘obtained. by. : 
means sof ovilling wells and it has no ppppliceton: 1 oil. | shale ® deposits. . : 










‘DECISIONS RELATING TO. tHE ‘PUBLIC’ ‘LANDS. ons . 


cr 2 





tions are briefly as ‘follows:. oe 





es a ' shown 1 that le established esidandd on the land j in, October, 1917. 







ee ER. 9. W. including & the Sw. Ya Nw. ye See. 16. On September 8, Bae 


ee sioner: that: the land’ abraded in: 'Chaipton’ S “homestead: ‘entry ae “ 


ERE Conitiisetonen of the General anil Office Hae’ s subiiftied to dike ah 
a department for ‘instructions | a. case: in 1 which’ the facts and, d legal pone 


ae On ‘October ‘19; "1920, Predatick J. Ctanipton’ ‘Stine honiestead:« en- oo : 
: a, under, section 2989, “Revised Statutes, ‘for. the: SW. Y,NW US Sec. ao 
‘NEL ye See, 415: T. 9. §.5-Re9 W.. MM M., Montana. lt: was” is 


On April 17, 1922, ‘the Smallhorn.Oil Shale Refining “Coigtianiy 
ee filed application : for an oil, shale lease, under. section. 21. of the act of me 
| . February : OB: 1920: (AL. Stat. 487 5 ‘tor 2,560. acres in said T. 9 Ba 


“peared to ‘be ‘without value. for: coal or. other: minerals, & with. the pos- - : 
: sible, excéption - of. phosphatic . oil’ shale,” which was” known, to occur’. 


: Co Sin thé’ immediate ‘vicinity. By decision of September. 18, 1926, the — 


- . ‘Commissioner called ‘upon the homestead claimant “to file his consent | 
that’ his’ said! ‘entry: be made in accordance with ‘and. ‘subject. to the’... 


sebnes provisions’ and. reservations | of the act’ of J puly. 17, 1914 (38. Stat. 509), °° 


eae Biales Te ous the oil. and: gas. seen of the land to. the United. | 





J Tt was: further stated: 


os “Should ‘the: entryman. file the consent: to the yeservation, “required, tte dppears 
: ae ‘would. ‘then be ‘entitled to ‘an’ oil. and. Bas + Deospecting permitt' on the land: 
: ‘unger section. 20 of the leasing ‘act. a eas | ae : | 








q 1994, ‘which. was. suspended for field. investigation. » On October 4, sn 
py eee 996: he filed consent to the. amendment of his. entry.“ “so as. to reserve 
8 to. the United States all the phosphate, nitrate, potash, oil, gas, or?” 
| asphaltic. tnineral - deposits i in the land: embraced in. ‘said: application a 


“Crampton. made ‘final poate hid Heniestent entry 0 on 5 October 2, a 


vee Contry). pursuant to the provisions, conditions, ‘reservations, and = 
ee _.© limitations’ of the act of July 17, 1914 (38: Stat. 509). On October 
le ome 1OOG. he. filed. application. for. an. oil shale lease for 680. acres-in. i: 
eee Sk, etal T. 9 S.-B. o W.,; ; including. the land embraced, in his homestead. a ee 





SO) entry, He. alleced: that the. land, was valuable’ for. its. oil. ‘shale. Seon 
Soke oo) -tentgy “The Geological Survey recommended. on. “November. 28) 192% e085 


i: ~ that. the. land. thus: applied for be: ségregated. as-an oil: shale. ees i 


a ae unit and offered for: lease subj ect to Deas terms and conditions. . 








a an ary. ‘OT ‘YO97,, with a reservation: as follows: 








de 1026, swith a. reservation. of oil aod gas. Patent was i issued ¢ on oe noo 


. Mixcepting-a and, reserving. algo. ‘to: the: United. States. alk thie: al and gas, ans. ee 


a the Jands; 80, . Patented, and. te: it, or "persons. ‘authorized. aby. it, the wight. tO 
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prospect fee mine, and remove: such deposits from the same ‘upon: a _ . 
with the: conditions and: subject to ‘the. provisions. and limitations | ae the: ee =? 


July 17, 1914: (38 Stat. 509). 


Under these: cireumatances the: Gobiinisw ener: oaks sghather: ‘the 7 A 


- reservation in Crampton’ S patent. is such that: the Government has | | 
“retained title to the oil shale in ‘the land; and if ; SO, whether Crampton. - 


~ is entitled to preference right to é an. 1 oil-shale lease under section 20° a 


of the. leasing act... | OF 
Oil shale has been. defined by 0: one: » writer as— es 


| . oe oe ‘a. compact. laminated rock of: sedimentary. origin, yielding over 788 Pie 
| - per cent of ash and containing organic matter that yields oil when distilled but 
~ not- appreciably when. extracted | with the. ordinary | ‘solvents | for petroleum. re ee 


- 08 Shale, by, Martin J. ‘Gavin, Bulletin 210, Bureau of Mines, 1924.).. | 
In regard to the oil shales of Montana the same writer, says enue 
they i 2 oe ee , aoe | Bee ore 


Se lie: at two: -distinet geologic hovigona one in. the Phosphoria’ eovaas : . 


tion, probably of Permian age, and: the. other in Tertiary beds. ‘The ‘Phospnoria 
shales of western, Montana are. characterized ay a ratber high se ral of 
phosphates.. ; 
Near Dillon ‘there’: are ‘beds thirée. feet. or more. “thiek that. will _ probably yield 
‘up: to 80 gallons’: ‘of: oil - to the ton. ‘The phosphate beds, associated with. the . 
‘shales, are ‘possibly. of future importance as a commercial’ source of: phosphates. : 
The. Phosphoria shales. of. this: region. are. dark: brown or black or give a 
brownish streak, and the richer portions. are frequently. oolitic (in rounded. form. 


or pebbles). “On. “weathered | surfaces’ the. shales , exhibit: a. ‘great. variety of 


-colors, a pluish-white usually. predominating. On fractured surfaces, the shales as 
are often. slickensided.’ - When : freshly: broken ; or rubbed they give off an. odor : : 
of petroleum’ and. will burn rather freely. when placed: in a coke ny carry a | 

little pyrite disseminated. in very. small. grains. - 


The richest of the shales” in. this locality will arebable t not yield x more: y than vy : oe 
gallons of oil to the ‘ton, and. apparently no beds of. workable thickness are. AS 
Yich. as this. However, seams of workable thickness will yield. up to 20°" 


Ba ae gallons and contain as high as 0. ce per cent nitrogen (equivalent: to 71 pounds — a 


of ammonium, ‘sulphate per: ton) . and. about. 2.0 ‘per cent of. phosphorus: cal- . 7 


culated phosphoric pentoxide (P: Os). Beds: associated with the oil shale con- © 


. tain as high. as 24 per eent.of PsOs.. -There is no known. method Of. treating . 
a the shales for both their oil and phosphate content. at, the same time. . : 


‘ The act of. July 1%, 1914, supra, affects public lands which ce | 
. withdrawn, classified, or ‘reported as being valuable for,“ phosphate, - ee 


nitrate, potash, oil, As, or asphaltic minerals.” ‘It will be noted. that. . 


the words “ oil shale ® ‘are not found in said act... But the depart- a 
ment. has. long. held that. lands. classified . as. valuable for. oil shale. 


as a source of: petroleum. and: nitrogen. were prior to the: passage ‘or 


the: leasing act open to. mineral entry, under, the mining laws. of the - a ae 


United States and are open “to nonmineral: entry. in: accordance with’ 


ea the ‘provisions of the act, of. J uly 1 17, 1914.” ie ’ Instructions of Sane 10, | 
eS 1920 or L, D. a) 


on °832 oar : ‘ DECISIONS RELATING TO THE PUBLIC TANDS: ae? vel i 


On February 2, 1918, the Copsniesotier of the General. Land | Ofoe ‘ | 


. issued an. order to the chiefs of divisions of: his office as ‘follows: 


You are. instructed that mineral reservations under the Act of July a, “4914 ve 


(38 Stat.’ 509), for. lands classified as: mineral: lands: wainale as: ‘a source of “ - 


a . petroleum and nitrogen should read: aes rs woe ‘ oF yg, 
7 Excepting and reserving, however,, to. the. United, Btates:. all oil: ‘and. gas 3 


anda all. shale or other rock valuable. as. a ‘source of petroleum and nitrogen in | 


arg the lands SO. patented, and ‘to it, or persons. authorized by. it, ‘the right to pros- 


i “pect for, mine, and remove. such deposits. from the. same upon’ compliance. with 
_ the conditions and subject to. the provisions: and” limitations | of the Act of 


2 July 17, 1914 (88 Stat, 509)" 


COP SE. all probability. coe did not: ab aie ie ‘of: thes passage of i: _ 
~~. the aet of J uly 17, 1914, have its attention: called to the value of oil 


ree shale as a source af petroleum, and nitrogen; and phosphate. - ‘Pre- a? 


sumably. the. question whether lands containing oil shale‘ could ‘be : 


= located - and patented under. the mining laws had not then been - : 


a '- raised.’ At. any rate, oil shale as. such was not: included i in the list of — 


! minerals 3 in said act. But, as we have'seen, the Land: Department 
 has-construed the act. to inclnde oil shale, and. tinder’ such construction 
. sUrtAce entries of oil shale lands have been allowed and patented. 
| The authority. for reservation’ of oil shale’ in entries and patents | 
must be found i in: the act. of J uly 17, 1914. Officers of the Land De-. 
_ partment. have no authority to: insert i in patents | reservations: not con- 
templated by law. In this connection see Burke vy. ‘Southern Pacific 
R. BR. Co. (284 U.S. 669). ee 
Tt has been noted that: tie main n product. of ail shale: is oll. The 
2. department i is of the opinion that the word “oil” as tised in the act 
of July 17, 1914, may properly be construed to include oil shale, and — 
under. such construction the reservation in Crampton’s s patent i is suf-. 
ficient to reserve to the United. States the oil shale Re in fhe 
patented land... : 
The department i is not Ce Sere ae at: ‘opinion of November - 19, a 


1927 (52 L. D. 333), wherein the phrase ‘ ‘oil lands” occurring in the A 


act: of February. 12, 1903 (32 Stat. 825), was construed not to apply | 


to oil shale. But it was there necessary to construe a particular oe 


ie, statute which had been given a. restrictive coristruction by the. Su- 


 preme Court of the United States, “See Union Oi Company of 


| = Calif ornia v. Smith (249 U. S. 337), in which: the committee report a 
» upon the bill: which became the act of February 12, 1908, supra, Was 


quoted as: showing that Congress had in mind oil lands as. to which eat 
. ‘the boring of wells for the discovery of oil was necessary. 


“Although Crampton initiated his ‘claim’ to’ the Jand in Gea : 


S : prior to the passage of the leasing act and thereafter waived his right. a 
to oil shale, he has no preference right to an oil shale lease against = 


_ | ~ prior incu of the Seer Ou Shale —— oe) —_ 
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oy ie ick: eases: te the act. of Pebiuary’ 25, 1920, supra, distindt! ct 'pro- bee . | 
visions are made regarding oil-shale deposits, and these are separated oe 


from those’ made for oil ‘and gas deposits to be obtained. by. means of - 


ae . drilling wells: - Section 20 of that act-has no’ application to oil shale. > 


gaa hee records are returned to the General Land Office tor ‘app, Bs leas 
rn ee priate action’ in accordance with, ~ views. herein. 1 expressed. - 





"ASSESSMENT WORK ow | OIL-SHALE CLATMS 1 


oe a Instructions, November 1, 192t os ou 5 ie om 


- On-Suaue J ‘Lanps—Minine Care Discovery—AssessMEnr Worx —Srarones, - 7 7 = 35 

The ‘rules. of the general mining laws. as: to. discovery. and assessment work ~ ‘ . 
are applicable to oil- shale claims unaffected by the act. of. Februar y: 12, 1908. = 

a ‘Om AND Gas: Lanps—Or-SHALE Lanps—Woxps AND PHRASES. ; fa ead 

The. term “ ‘oil lands a in the act. of Febri wary 12, 1908, , does not comprehend 


oil-shale lands. | a 
PRIOR ‘DuPARTMENTar ‘Instevortows Moors. | 
“Instructions. of May, 10, 1920. (47 L. D. B88), modified. 
Finney, First Assistant Seoretary: o eo ae oe 
Since your. [Division Inspector J. ake Moore, Salt Take ee 


Utah] informal inquiry in the matter, I have given careful consider- 
ation to the question whether the so-called five claims act, i. e., the 


act. of. February 12, 1903. (82 Stat. 825), applies” to placer leeeuons oe 


made on.account of; and upon, lands valuable for oil shale deposits. i? 
Taking. into: account. the : ‘object. and: purpose of the act, the cir- 
cumstances that led up to its enactment, the. preexisting rules as to 


-» placer locations under the: general mining. laws, and the act. of Feb- 
ruary 11, 1897 (29 Stat. 526), relating to the location under the 

placer mining laws of lands valuable for petroleum and other min- 
eral oils, the character, form, and mode of occurrence’ of oil shale, eee 
the proposed methods: of developing and mining oil shale, and ex- 

_ tracting shale oil therefrom, and. contrasting oil shale in these respects: ” i 
 -with fluid oil occurring. as such in its natural state and the methods st. 
-. of discovering and developing it, I am of:the opinion that. Congress 3. oe 


ae did not. intend the act to- apply, to oil shale, and. that. oil shale is e 7 


io not comprehended i in the phrase “ oil lands ” occurring in the act.: 


“My view is that the act of 1903 was intended to. relate to. ‘cal - 


: placer claims where discovery and. development were ‘through wells” = , _ : 
of greater or less. depth, drilled to-reach oil and gas bearing sands. So : a 
7 Oil, shales are.not found in this way, and are more in the nature 


fie of’ blanket” ore “deposits or perhaps more. nearly like certain - forms 


es mineral ‘taken under the general placer - mining laws. _Conse- a ee 





Ot See saperaesiond of March’ 10, 1928, page 334.) — 
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ss quently it: is my ° view. that. ihe. fale of. he me mining laws as 


to discovery. and assessment work are. applicable. to oil shale claims: 
unaffected. by the. act. of 1908. In so.:far. then. as the, _penultimate 


oe paragraph of the. instructions of May 10, 1920. (AT L. D, 548, BB)” 
os is not in, harmony with the views here expressed, i ib is: overruled. | 


- ASSESSMEN T WORK ow OmL-SHALE CLAIMS, 


- Tistructions, March 10, 1928" 


co 
t 


a ‘od Sica ‘LANps—Miniwe ChaTm—AssassmEnr. Work—Srarures. 
. The applicability of assessment. work. on: oil-shale. claims‘is to be. adjudicated 
| under the: rules of. the general: mining laws unaffected, Py. the. act’. of : 
February 12: 1903, af a a ee ae ee ae oe inst °° cae ae 
O-SHALE Lanps— Mining Cra —Gnovr, Devaroraniv—AssnssMent Wore 
 STaruTEs. oa. , i te od | Se ant +h | 
| Oil-shale: claimants who performed ‘assessment ‘york ‘upon. “the tneary that 
. the act of February 12, 1908, applied to such’ elaims, are not prejudiced: 
. thereby, inasmuch as- under the liberal construction heretofore expressed 
| erbre numerous departmental . decisions; any group assessment. work that will 
m3 meet the requirements | of. that. act, will, satisty the ‘requirements, of section. 
| 2824, Revised, Statutes. — | Bae deg” Ne ed | 
On-Smaup “LANDS —- Mining. ‘Ciar— Grour Duvetopew?— ixrexprrures — 
| Paren't—AssessMENT Work—EvipEn ce—Burpen: OF ‘Proor, 


“Work of str ‘ictly an’ ‘exploratory nature, performed on. a gr oup of. oil-shale 

‘ .. @lsiims such. as. work: that is shown to have: value in determining. the oil- - 
Ms bearing: character of. the shale on. a contiguous group. of claims, is .ae- 
Be ceptable as. expenditure required as-a basis: for patent, other essentials 

E of the rules of group. development . being established ; and work of similar 
ie character ~ may also De credited . as. annual assessment work where an 
oa antecedent discovery ‘is. shown; but the pur den ‘of proof. is upon the. elaim- : 
ant: both uuder the act ‘of - haere 12, 1908, and under section 2324, | 

. Revised. Statutes, : ) 


- as Prion ‘DeparTMENTAL. INSTRUCTIONS “AMPLIFIED, 


‘ Instructions of November 12, 1927 (52 L.. D. +888), anpiifeg 


“Roker, First Assistant Secretary: | 7 i 
‘I have considered your | Goinmissione ot the Génetal Tang Office] | 


“etter of. March: 3, 1928; requesting instructions with. respect, to the 


‘inquiries in the’ accompanying letter of Division Inspector Ralph. 5." 
_ Kelley, who desires to be further advised as to the rules applicable. to 
"group assessment work on oil-shale claims to aid him i in the Prosecu: ‘ 
_ tion of future field investigations of such claims. | 


“It is believed that the letter of November. 12, 1997, to. Die Te ] 


& spector Moore (52° L. D. 333), to which. reference | is ‘made in Mr. | 


Kelley’s s letter, is sufficiently explicit in. stating ‘the. department’s ia 


view that: such work is to be adjudicated under. the rules of the gen- “ | 


; eral T mining: laws unaffected by the act of: Eproey © 12, 1908. (82 Stat. eae 





a = has. bee and ‘ovenruled. nae instructions. Of ‘May. 10, “1990. Nat I L: 7D. 
ee 548), so. far e as. nob in \ harmony: with. such. 1 wiew,: “Hence, no. , different 


: : oe before the promilgation’ of ihe letter of November, 12, 1997, 


a ae expressed considerable: ‘concern ‘becausé, of the: etter. ‘to. Mr: 











“Bend ae 





Mr. Kelley’ Ss: letter. states. that. certain : owners: of: oil- shale. ai ie 


: Moore, asserting: that: in the doing, of assessment, and “patent, work oS ae 
a '. they” had relied ‘upon. the. ‘instructions’ of. “May ‘TO; 1920," -and, did. sae uh, 
2. their work. to meet. the ‘requirements. “of. the act. of. 1903; that such eee 


. instructions, created: a rule’ of: ‘property, ‘the benefits, piri 


wee “dasesenlebt: work that’ will meet: the: requirements. of. the: act. of 1903...” 26 








os if Which’ they 
can not-now be: deprived by” applying. the rules established pears oe 

~ the: requirements of section 2324, Revised Statutes. > oo 
noe De® department’s , answer. to” this contention - Is, “hak: any. ‘group pe De 








will, under the department's liberal. construction heretofore expressed’ Cee 

-in numerous: departmental décisions, meet, the. requirements. of sec- en 
tion 2324, supra. ‘The act.of 1903. did: not, dispense with the, mequire: beg 
“ment. ander’ the general | mining ‘laws that. the work. claimed’ as: group ye 


- " development. work: must: be. ‘shown to: be: of: general’ benefit: to ‘the # ae 


° group (Onion Oi Company of. California v. Smith, 949 Us Se 887, i. ee 


~ 358). Tt is’ suggested by Mr, Kelley that: the: ‘concluding: ‘Paragraph eee 
Race the act of 1908, reading ‘ se or to determine the. oil. bearing: character a - : 
~ of:such. contiguous claim ” ” ‘Is. broader. in. SCOPE. than. the; ule. under. eee ay 
the: ‘general. mining: law. SO. “that work: of: a certain character - that. re ta 


would. not: be available: under section, 2394 would. be. available under | Rn cae 


the: act. of 49033.. The: department in numerous: ‘decisions, notably in ee - 
Kirk et al. v. Clarks et al. (17 L. D. 190), 3 in 0. K- “McCornéale Ce an 


- (40 L. D: 498) where. the. decisions of the. courts ‘and: departments: ae 


“were élaborately: reviewed, ‘and 4 in’: Bast: Tintio: € onsolidated: Me ining: a sn Saige — 
Company. (43. L. D. oy his’ held: acceptable: asa. “pasis’ for “patent, ae oe 
a) the. value of. work ‘on shafts and dr ill holes, sunk for: the | purpose, of, ar 
_ prospecting and securing ‘data - ‘upon. which: “further development, ee ee 





could: be. based. . “And where cwork of ‘strictly, an. exploratory. nature, : so 


oe gi skola: claims such’ as work that is shown. to: have: ‘value: in: deter- ad 


which . ‘accomplishes. a like. purpose, ‘lg: ‘performed. . ON: .group. Pod: oa 


es - » mining { the oil- bearing character of.the shale on the contigubus’ group oe ) a ares 
. of claims, there is no legal impediment ‘to its acceptance,: other: essemii 20 


7 i tials meeting: the rules of: group development, work being” established, ae 
- ° Work.of similar : character would-be also available:as; annual assess-: 










ment: work,:.an. antecedent: discovery, being. shown... The: ‘burden:: of —— : 
ae - showing: this,. both: ‘under the. act. of 1908 and under ‘ ection - 9324, ones 


Revised. Statutes, Is. s upon. the mineral claimants... bye Vee 





. ll, ‘makes ei comment: 








eee 9304! Rovided’ Stadlites:” is a Y panéetved "Phe! “oh different aE 
- eff étt;, SE any, Of applying’ the’ at: ‘of 1903 would. be to. impose. restrié= Dae ee 





tons’ on ‘the’ ibining: claimant ‘ as to ‘the’ place where thé work must be. ae 
oe done: and the’ dumber: of dlaims to which: it must: be. ° applied. Peta _ 












“To ‘what etait this relieves. ‘the’ ‘Stubtion or ‘establishes Bekt 


oe the general law applicable to group: work generally, is: difficult to point. out.” 


SS ee coun, Lanns—Wrrmprawat.. BL RA Sas RS hy ty See. ARLE U OT Aa at hl” eee S Garena Soe pe 
A coal-land withdrawal. continues. to; be. effective. So: jong as. Sita remains “unre aS 
yoked, ‘notwithstanding, that, the withdrawn lands had. been, classified cane ae 






















feat “RALPEL T. ‘RICHARDS: 
“Decided 3 March 10; 1928. 
erent somes LaNps—Coar ‘Lawns —AspHavroat—Mrsixe, @. Chanes— * 
STATUTES. : :: ee eee Ee oS ee ae es es oa 
The: Act: of: June 25, 1910, ‘permattted-2 mining locations’ upon land: apithidieaeta - 


tile’ different fro om | os : ae I 


oe ee ‘The department | experiences. the. same. difficulty, in. perceiving ey a 
Ce ee benefits : a, mining claimant, pea larta by. reliance ee the Peas 


i So thereunder! containing minerals: us other than. coal;. ‘oil, gas. or: phosphate,” Sin 


a =, and locations upon. lands withdrawn pursuant, to that act: were not recee: 





ae of He kabbst 24, ‘foi. 


ne  Aseianro—Om AND Gas. Lanps—Wonps AND / Prnases—Staroves— Worn: oe. 





- ‘deposit’ of: ‘sand. : @aDTee on 2 ganidstbig heavily: ‘siturated with, * gphaltte, 
“minerals in-hard. solid: formation: is. snot | nk “oil ae within the. meaning of Saal : 
act. of. June. 255: 1910. ae oe ae ‘! ee 





2 noneoal. ‘prior’ to the withdrawal, | silty 
- Srarvtory ConSinvoroN—Rvinexor-—Puesumeron, 


ie Under ‘the: general rule of law. a statute’ is’ in: fone. and “operation. during a 







“the'entire ‘day of its’ approval, subject to the privilege of any person having - : 
ae ‘substantial | right: that ‘maybe affected: thereby” to’ ‘prove that’ a claim. - 


= eS filed On: that. day, was ey initiated before the: exact time of. ‘the: eee oe | 
ne igipeoral 9 of. the act. er EE. Seliiae x aaa, oe Are | eee 





ae ‘ 


pee “Ralph 7 TT \ Richards has’ ,dpealea 4 fori: a - décisioii at the # Cornmis. - ae 
oe of the General Land Office; holding for cancellation: his appli- 





cations; Salt Lake City 040083, 040084, 040085, for patent to-certain 
~ 2) placer mining claims located ‘on account of deposits of asphalt, ‘upon. ey 


oo which final certificates issued J muy i 1926. pee ie cs : . : - 








a Ce | - DECISIONS ‘RELATING To" THE PUBLIC’ LANDS a © 887 Tet 


oo “Applichtion 40083. is 1 baled ‘on: the’ Sinnysiad: retin, aba oe eae 
oe 4 to? inclusive; located ‘in’ 1911; and which? ‘together cover Sw. %, ‘a 
aah See. 3; NW. ty and E. Yy Sec. 10, TT, 14: 8. R: ‘14 EB. Se Lis. M ae ere 
ee Application’ 040084: covers the: following n named and Aeseribed lo a. 
ie cations in Ty 13 8, R. 13 E., S. L, M.: , ee oe 


"Asphalt No. 4: E % Eg $i. See.’ ‘A, located: catiine oT, 4912" 
Mabel No. 3, EB. %. NW. VY: ‘Sée. 24; ‘Toeated, August: 16, 1913. 


ms Asphalt No. 6, s 8 SE Me SB. Ue SW. % See. 13, located, September 20, oS os 


= a Ridge No. 8, SW. 4%, SW. %4 Sec. 18, SH. %4, SH. 4%, See. 14, lot 1, 0. lot 1 ee 
ae See, 24, located. August. 24, 1912. ogee ge * eT, eee 


Ridge No. dy WwW. % E. % ‘See. 24, located aly 6, 1912, 


Application, 040085. is., based. upon: the. “Asphalt. No. cn ee 


ae. . March aye 1912, and. covers Ss: Ye. NE. Y,,. SE. Ya NW Yo NE. he wee 


scar SW. yj, Sec, 30, T.13S:,R. 4B. 8. L. M. ie 
es The. tracts. aneve described i in T. 14 Ss R 4 gE were. indaded in” © | 


: oo ‘withdrawal;. Utah. No. aR made July Cc 1910,. and: the other — ee 


tracts above described cwere included 1 in coal withdrawal Utah No. en 
a “made May. 11, 1911. - Subsequently Sec. 3,.T. 14:8., R: 14-E.,. was: | 
classified: as. rie land at $20 per -acre. and. restored: to. entry. byt 2 


7 Executive: order of: June 15, 1914, . “Later See.: 10: was.-classified. as: 
coal. land, no price: being. set, and ‘similarly’ restored: August - 15 


| 1921. “See, 30, T.13.S., BR. 14.E., owas: classified’ as coal land. June 9, fe 
oe 1914, and restored. ‘August. 15, 1991,. - Lot 1,,See:.23, Ty 18. Si; ‘R.13.E,,. 
is part of the township classified as coal land J uly. Bo 1907; the-re= 


- Inaining lands: applied. for. in -.040084; were. ‘classified’ on ihe last- 
| mentioned. date as noncoal. Lot 1,. See: 24, covered by Ridge 3, and 


thes SW:. Ve SE. YA See, 24. covered: by Ridge. 1, were: ‘gelected : by | 


the, State May 1, 1905, and. the selection. approved. October. 10, 1997. 


‘os The purchaser. from the: State of these tracts,-among others; conveyed os 


the. asphaltic and. certain other minerals to » the United States by. deed. . he ei 


wae dated July 16, 1915. : ot be 
~ ‘The. grounds for ‘the. a Contviidstoner’s Ss: -getion§ was. s.thiat a the. sick oe 


. ot June:25,.1910° (36 Stat. 847), as amended by. the actiof August 24, 
ce 1912 (37. Stat. 497), mining locations, other than. for. ‘metalliferous Th ae 
ooo toinerals, are prohibited: on land withdrawn pursuant:to.those acts, © 
and. lands. classified and. valuable. for coal are ‘not. subject: to location: - ee eae 
sander the. -general mining laws. These propositions are. sound, but 
de not admit,of such. sweeping application when applied to the facts he Ge ae 
~.-' Gn this case, It will be observed that the locations embraced in.appli-, = 
ee “. ations’ 040083, 040085, and the. Ridge No.1 location. in 040084, were. ” 728 oe! 
made prior to the act of. August 24, 1912, which. restricted the. right tor 
locate. mining: claims. On. mh a dande solely..to. metalliferous: °° 
: -finineralas, The act of: 1910 permitted: mining locations * Hpon. land M2 Ae 


8752221 —vor 5222 


B88 DECISIONS: RELATING TO: THE PUBLIC LANDS | 2 - Vo He eet 


fan ue thereunder éointaining mince ie - other than. Seal; Gee gas - ae 


~ =. or phosphate.” ... It. appears, from. the .report’ ofa mineral: inspector: vias 
that the deposits for which these locations are made consist of sand». 
--. asphalt-on. sandstone. heavily: saturated with, asphaltic : ‘mninerals a 
+s °° hard solid formation, The deposit. can not be considered: within-the =. | 
—. eategory of “oil sa within the meaning | of the act, of 1910. The: witha 3 


a drawal, therefore, was no bar: to the location, ‘acquisition and pure = a 
a chase of lands based upon: locations made prior tothe act of 1912... 
With. respect: to. application. 040084, Asphalt: Nos.. 4. and 65: ‘aiid ee 


Loe Mabel 3, located subséquent: to: the act ‘of 1912, they are of no effect, pee 
2 The: act that the land had. been. classified as: ‘noncoal. prior. to’ such ae 

a withdrawal is immaterial. ‘The lands were, ‘and still. continue, under. ee 
‘the spell.of the withdrawal’ when Jocatéd and so long as it remained: 


~-unrevoked, the ‘land was reserved fronr disposition under any form 
of location not specifically. authorized by the act, ‘subject to’ the pro" i: 


--yistons’ ‘under which‘ such withdrawals are made.’ ‘Wiliam EF. Moses 


(44 L. D: 483); George B. Pratt ef al. (88 L. D. 146) ; "instructions. 


» » (40 L. D. 415) ; Jackson Hote Irrigation: Co. (48 L. D. 278) ; instruc- : 
- tions (41 L. D: 845). The Ridge No. 3'was‘located on the: date. of the 


ee approval of the: amended act, which became effective on ‘that date. 


Under the general rule: applicable to such a case, the act was in force 


“is and operation. during. the entire. day, subject, to. the privilege of. any” 
+. person having a substantial right. that may: be: affected. by the general | 
~~ rule to prove “af. he can that. his location, was thade before the exact 


time the act was ‘approved: on ‘that day. United States ve Stoddard 
et al. (89 Fed. 699) 5 regulations: (47 -L. D. 487, 472). But even if. 


appellant furnishes such proof, the cancellation’ of lot 1, Sec. 23; must 

be affirmed: because: the land ‘at the time. of location’ was. ‘classified, ae 
and so far’ as anything, to the. contrary appears, is valuable for éoal, =... 

and the cancellation of lot 1, See.:24, and SW.14 SE. Ymtust be also 9 | 


ee - affirmed, as title thereto was’ in the Stats ‘at: the time of. location. and - 


one the Surface title, if not the full legal title, still resides in. the: State: © ae 
~The. appellant’s. offer to take patent: ‘subject: to the reservation’ ot . 


St the coal cannot ‘be entertained: 'No. authority exists forthe inser-) - 
7. Alen: of such‘ a reservation ‘in: a- ‘patent fora’ placer mining: elaim. es 
—  Loseph. ES UecClory: (50 LeD.. 628) 3 ‘Mary Pexton (51 Li D. 386) 300 
 Eenpire Gas-and Fuel: Company. (dL EL. Dy. ADA). “Applying: the | oe 


~ above-stated. rules; the: decision’ i As: affirmed as to: ‘Asphalt’ ‘Nos. 4 and — be ae 


es : - 6,/and: Mabel 3; Ridge 1'as to: ‘SW. My SE. Wy Sec.24, Ridge No. 3) ae 
—.°-- to Jot 1, See. 93. and lot'1, 'Séc. 24, and ‘as tothe: whole ‘of: ‘Ridge Be, 


a subject: 6 the. Hight of" appellant to show satisfactorily thatthe: acts. ae 


ef location: thereof: took: plate’ before-the: act: of August 24, 1912, ee . 


; : signed by 6 the President, and thie’ decision i is reversed as sto 0 applica | Bae 


fos required. pape had been made. oo 


SO goles “ ; _ DECISIONS ‘RELATING ‘TO. THE: PUBLIC: LANDS | = a 839 a 


| “dois bi 040083, 040088, ‘and Ridge Lias.to W. th, NE. 1 NW. uy, SE % 7 ee : 
—. See: 24: ‘and: the. case. vemanded for epee action | in n accordance : a : ee 


cee ith heey views. mee: 16k 


a firmed mn part and reversed i in 1 part and remanded. ae . 





| BENIGNO MURILLO 


oes . Decided Apria hy 1988 


a Cuumvanton—ENLAncED Hononsrman—Srock-Rarsine “Hoursrmap—Ruies AnD ae 


REGULATIONS. 


i. ‘departmental, rai nbtogating the . privilege. under the enineeed honiey ae Coon 

. stead act. of reducing the. area of cultivation, based on. the physical condi- 8. 

/.. tion of. the land, if; at the date of the. application to” enter, the land. was | oe 

_ |. designated. and: subject to entry under” the ‘stock-raising: homestead act, 9° > ay 
"> -will not: be applied. retroactively to affect’ adversely: the rights. of a home- Be es 


“ gteader who- made entry prior thereto. . 


DEPARTMENTAT, ‘DEcrston. Ovaenviep—Dep apm Tat instaucrions Consiaven. ee as 


_Case of Lelia May. ‘Spruill (50 Le ‘D. fae overruled; instructions of. Febru- ae e 

7 ary 1, 1924. (50 La D 260); construed. Re a a ee ae a 

re FInney, First Assistant Seoretary | Ee ee eee ok 
‘This is an appeal by Benigno Murillo om a deciaton of ihe 5 Coin - 

missioner of the General Land: Office dated Ja anuary 23, 1928, reject- 


ing the final proof submitted September: 27, 1927, on his entry under — es 


the enlarged homestead act, made October 9, 1922, for W. Wy See. 14, 
| UT Nay Re 23. E., N. M. M, New Mexico; and holding the: entry for 
a eeucelintion® 


According to the final- ous extimone: éntryman- and: his’ family ee 
_ had resided. continuously on. the land'for almost five years. The im-.. 
‘provements were valued at about $500, including a house valued: at: : 
$375. Two horses and 20 head of cattle had been. erazed on the land, yoke 


: pone of which had: been. cultivated. | 


_< With the final: proof. was filed an Paola oe the ‘Weicbon 75: : . : 
= ca? the required ‘area, of, cultivation; in which, it was alleged that the 
soil is gravelly and the surface rolling, with only. a.few acres of level - a. eae 


_ land; that the average annual rainfall ‘ is less. than, 12 ‘inches; that. a ote 


| the inn is yaluable only for grazing, and that: to Attempt to oa “aees ne “ 
coe it would only ruin the grazing. ey oe fe 
Pn “In the decision appealed from ihe application” “foie feduetion: Of EE 
* cultivation. was denied on the ground that. the land had been desig- = 
~nated under the stock-raising homestead act. prior. ‘to the date’ of the ab F. 
application. to. make the entry in. question. © “The. entryman was: aes ee 


corded. the privilege ‘of changing the entry ‘to one ‘under: section. Le. - oa. 


. of the stock-raising homestead act. and_ Tater’ ewig: that ‘the a | 


we 340 a _DitorsioNs’ RELATING TO: THE PUBLIC ‘LANDS 7 - . “Lol. Laws 


| “By ondee (Giréalar No. 912) of ‘February’ 1: 924 (60 L D: 260), ae : i 
eeu ee paragraph: 27 (b) - of. ‘Circular: ‘No. ‘O41. a “Ds 3889,. ee was: oe 
coe amended by adding: we Ne 


Nor will a. ‘reduction in. the: area of cultivation, “asst ‘on the. hivaicar condi- a 1 Mee 


: i. tion of the land, be permitted if, at the date of the application to. enter, the a das 
cg pour was designated. and subject to entry under the stock- raising act. 


* * £° 


ee In denying Murillo’ S application, the Commissioner cited the case ane 
coe of Lelia M ayy Spruill (50 L. D. 549), in which the entry was made 
+ October 15, 1920, and in which it was contended that the entrywoman. 
had relied on ‘the practice: in vogue prior to. the date of the order of 


vii February 1, 1924, supra, of accepting: grazing in lieu of: cultivation © oe : 


where it was (own that the land was chiefly valuable: for such use. a 7 


a = ‘The department | denied the appellant’s plea of stare decisis. 
, - After: mature ‘consideration the department | is” of opinion ee ae 


. those persons who. made homestead entries prior to February 1, 1924, 


ae were warranted in relying on prior rulings that. grazing of. the land 


: would be accepted i in lieu of cultivation if it. was-made to appear that. 


~*~ the'land was chiefly valuable for grazing. _ Accordingly, the order 


of February 1, 1924, will not-be held. applicable: to entries which 
- were applied. for prior to that date, the. decision, 3 in ths Spruill Case 
. being overruled. oS | | 
The decision appealed 1 ‘trom is s accordingly ee, ie ene e 
| ws ae pes een ee ue - EE wiciecs es 





6 OFFERINGS at PUBLIC SALE—SECTION 2456, ‘REVISED STATUTES, | | 
| ee cs Oe 

_ Rsourarrons ae 
. -[Girenlar No. 684] 


| Deparmunenr OF THE : Tavrmrror, - Bee 
ss Generar LANp Orie oer aD . 
_ Washington, D. C. ee aad %, (1988. 


ae Racists, ‘Cetin: Sera Laan. OFFICES: a 
The. sale. of isolated tracts of unreserved public land ani trnatis a 


oe not isolated, but which are mountainous or too rough for cultivation, — a 


. is. ‘authorized by: section 2455 of the Revised Statutes (section. AE oe 


. ee title 43, United States Code), as amended by the acts of June 27, oS oe 
oe eS 1906 (84. Stat. BIT): March. 28, 1912 (87 Stat. at )s and March. 9, ae 
1998 (45. Stat. 253). ‘Special | provisions: as. to lands - in western ~ oe, 


Nebraska are found in the act of March 2, 1907 (84 Stat. 1224). 
_ The present instructions constitute a revision of those of February. a eae 


| a 1926 3 (HLT L. D. 387). 


“ie D. CL ‘ nae 
a 9: “Applicants thust’ ee eo their athidavits, ‘éorroborated. by at 7 
- least. two witnesses, that the land contains no ‘salines, coal, or other 


ao) “DECISIONS. RELATING .TO.,THE PUBLIC LANDS. Pie Tea Ser cle 


(GENERAL REGULATIONS. aa ieee sa a risk 


2a Applicatiogs to. have ieolated. tracts odd aad into “paacbleae riust ee 


“be. filed” with the: register of the local land. office ‘for the district © _ ra 
ae wherein the lands’ are situated except in the. States of Alabama, — Baa 
; _ Kansas, Louisiana, ‘Tinois, Indiana, Towa, Michigan, Mississippi, ea 


ie Missouri, Qhio, Oklahoma, and Wisconsin." ‘These’States have no | a 
 - district land office, and applications for. land therein should ‘be for- oe 
tat warded to the Commissioner ‘of the General Tand Office, ‘Wasington, 7 


rag minerals; the amount, kind, and value of ‘timber or stone thereon, = 
if any; whether the. land is. occupied, and if so, the’ nature of the eae 

: “occupancy ; for what purpose the land is ‘chiefly valuable; why ites 
is desired that. same be sold; that. applicant. desires. to purchase. the | 


: Jand for his own ‘individual: use and actual’ occupation: and not for. 


speculative purposes; and that he has not. heretofore purchased under z 


section. 2455, Revised’ Statutes, or. ‘the amendments thereto, isolated 


tracts, the area of which when added. to the area applied for will -_ 
excedd approximately _ 320. acres; and that he is a citizen ‘of the. as 
United States: or has’ declared his. intention to become such. Also: » 


a duly corroborated. affidavit showing that. ho ‘spring or water hole 
-exists, if it be a fact, upon any legal. subdivision of the land applied 
for; or if there be any spring ‘or water hole, the ‘affidavit should -— 
ae State the exact location and size thereof, together. with’ an estimate 
“Of the quantity of water in gallons. which: it 1s ‘capable of producing | 


: daily. ‘If applicant. has heretofore purchased | lands ‘under the ‘pro- . ; 


visions of the acts relating to isolated tracts, same must be described | 
in the application by subdivision, _section, township, ‘and range. © 

These provisions. are modified, however, ain the class. of cases 

| referred to in paragraph 5. ys a i 


Le 8. The affidavits of applicants io as isolated tracts svomlered: ‘thio. | | 
| ~ market and of their corroborating witnesses may be executed before 


ye any officer. having a. seal. and. authorized to administer oaths in the - : | 
-- eounty or. land. district in which the traicts: described: j in the applica- ao 
_ “tions are situated. . Affidavits relating to lands in those States: aa fe 


oe mo local office may: be executed anywhere within the State. | Dans 
4, The officer before whom such affidavits: are executed will cause ante 


} - Cae applicant and his ‘witnesses to fully. answer the questions con-_ oa 


‘tained: upon the accompanying form and, after. the’ answers to the 
| questions therein contained have been reduced to writing, t to sen and ee 
_ swear to same before him, e . ee ace | 
5. (a) No sale will be authorized: upon ‘the appliosen of a person eB 


| who: has purchased under: section 2455, Revised | Statutes, we a5 


“ 342 ——— ‘DECISIONS: RELATING TO THE PUBLIC UANDS | | wos ao Vol. re! 


aniendatie thereto, any lands this: area, a of which, ane added - to the . 


| a ares applied for, . shall exceed approximately 320 acres. — 
(8). Where one. or. more tracts, | each not exceeding 120 | acres in area; Se 


as are entirely surrounded by land owned. by the applicant. and have 7 7 


: . been isolated for five « or more years, an offering may be allowed with- oe Te ; 


: r me cant, st forth: in oe 9 ‘and 5 (a), Siena: the lands sought / 2 - 
oo are not. valuable. for farming but are chiefly. valuable, for grazing or. 


for special use in connection with the adjoining lands. Applicants 


c under this subparagraph must furnish proof.of ownership of the land ee 


- ; ; surrounding. that. applied Tor; also. detailed evidence as to the char- _ 
acter of the land applied | for, particularly with. respect to its compara- 
tive. values for farming,. grazing, and special use in connection with 


ve “the adjoining lands, which evidence must: consist of an affidavit: by. 


sate a the applicant corroborated by the affidavits of not less than. two dis- F 
Me oe ae interested persons having actual knowledge of the facts. In other” | 
oi Peapects these cases are ‘governed by the general regulations. 7 


. 6. No tract. exceeding | approximately 320 acres in area, will be 
orderad into the market. An. application | may include several incon-| 
tiguous tracts provided. their ageregate area, does: not exceed . 320 


of ~ acres. Each tract. will. be. offered separately and. ‘certificates will be 


issued under different numbers unless they. a are > bought by. the same 


“. person. — 


ot No: iract: of dead! will a jam dealatad: and: ended tate the Ae 
| market unless, at the-time application j is filed, the said tract. has been 


subject. to homestead entry: for at least two years after the surround-. * ; 
ing lands have been entered, except: in cases where some extraordinary =. 


. Treason. is advanced which may be found sufficient to warrant waiving 


this restriction. ee | 
8 The register. ie ‘on 1 receipt of Seldon. note: same upon the: 


| tract books” of his office and if the applications are. not. properly. oS | 
executed or not corroborated he will reject the same, subject to the. — : 


- right | of appeal. - Applications - found to be properly. executed and ee 


og corroborated will be disposed of as follows: 


(a) If the applicant does not show himself qualified, 01 or oe the tract ge 


we ae not. to be subject to disposition under the provisions of para- ce 


be | _ graph 7, or if all the land is appropriated, the register will reject the te . 
: application subject to the. usual right of appeal ; if part of the tract. 
_ is appropriated, he will reject the application as to. that, part, and, in 


ea the absence of an appeal after the usual notice, he. will. eliminate the qt.” 


eae description. thereof from: the application. and take further action as 
though it had never been included therein. ‘Where an appeal i is filed; 


* the Commissioner. of the General. Land Office, if he. decides to order a 
_. into market.a part, or.all, of the lands, will call upon the register and =. | 
i the division tap ECOL for the reports as next provided for, one rnine ee 


mek a “DECISIONS ‘RELATING TO: THE PUBLIC LANDS | © 848 pee 


— oe value’ of: the land. “sKdWeiss iaption by. the: Contitissioner will be ee oie s 
ae - subject to ‘appeal to: ‘the’ Secretary of the Interior. | ee 
~ (6) Tf all the: land applied. for ‘is: vacant ‘and ‘Ade: ~geithdrawal: Ore ca 
oe otherwise reserved from such‘ disposition and the: status‘of the’ sure. See 
Hite rounding’ lands is‘such ‘that'a sale might properly ‘be. ordered under - fae 
_- paragraph 7, the register, after. noting the application on. his records, 
co owillk promptly forward the same to the division inspector for ‘report. foe 
_;... as'to the value of the land’ and any objection he. may. wish to inter- Spee 
pose to the’ sale, and the ‘register will make. proper notations’ on tis 72" 
oe “schedule « or; ‘serial numbers in the event the application j igs not returned: a oe 
_< in time ‘to ‘be forwarded with the’ current returns. - “Upon receipt'of |. 
ye the’ ‘application from.the division: inspector with. his’ report theréon,.- es > 
the register will attach his report: as to the status of the land: ands 
oe. that. surrounding,: the value of the land. applied. for; ifhe has. any: 
ea ‘knowledge concerning: ‘the same, and any objection to the sale known eee 
_. to him, and. forward the paper to wee General’ Land Office with ‘the eee 
Bee current returns. a, 
Oe An application for maule All not: t seeroaat ie rece thom entry oe 
“or: other disposal, for such lands: may be entered. at. any time before 


the. receipt: in the. local. land office. of the’ letter authorizing the sale - 


- and its notation. of ‘record. or, as. to land in. those States having no. — 

: Jocal officer; before the ‘date of the order of sale. If any or all of the ee, 
land applied for be. entered or' filed upon while the application” for... 
sale is in'the hands of the division inspector, . the register: will’so: 


advise’ him; if all the land be thus entered. or filed upon he will 


2 request the. return of the application, for y forwarding t to ihe eae . 
ae Land Office. as 


Tf all of ihe lana: apie, for be: enter or: filed upon’ at’ any time: | 


prior to receipt | of’a. letter ‘from the: General. Land. Office authorizing - 
“an offering, the register will. at once close the" ease on his records, 
_. notify the'applicant of the action, and promptly report. the facts'to; 
‘said office, where the: matter: will ‘be: closed* ‘on its: records. without. i 
OP ke >: letter; ; similarly, a Case: will, be closed. in part and like notice and 
ae, eat will: ‘be sent if an i entry. or filing: be made for part: of the 2 land ee 
ee “10. “Tpat’ ecbipe of letter authorizing he's be the ae will: geo Paes 
ERs a : once ¢ examine the records to see whether the tract, or any part thereof, 
Pia Nas, been entered. If the examination of the record shows that all Me se 
OL: the tract. has been. entered or filed’: ‘upon, the register’ will not pro 
»... -mulgate: the‘letter authorizing the. sale, but ‘will: report: the facts to ae 
|» the General: Land Office, whereupon the letter: authorizing the. sale. oy. ci 
oka WELL Be? revoked. Tf a: part of the land. has’ been-entered, he will so. 
Ses, report, and ‘note on’ the tract’ book, opposite such: portion of the tract:. 
ae asi is found t to be clear, that sale has beet’ authorized, eine the 8 date: ae 


B44 "DECISIONS. RELATING | TO, THE PUBLIC, LANDS: aa “Evol. on 


. oe of the ieee “Phereypon the. land. will be, obtidtdersd heed. ae i 
ee the purpose of sale., The. minimum..price: set, by. the. order, ;for sale ie 
~ should_also. be noted on the records. » In the ,event:no: sale. j is had the a 


price so noted, will be: effective as. to. any. subsequent application. for - 


ie offering, filed. within three years after ‘the: date, of the © Feport:¢ of, the. “ky 


- 3 division inspector. . ee ro 
nda The register. will prepare a acu oe Suhenes on She. form fete oo 
a jnafter given, describing. the land found to be unentered, and. fixing ac. 


ee. date. for, Phe ale, which date must, be far. enough i in. advance to. afford = i 


a erie Se) 


A publisher to. be filed i in. 1 the ete ‘land. ee prior, to. the da ‘of ‘the | 


gale. The register will: also. designate. a newspaper.as. published mear- 0 
est. to. the, land described. in, the notice. The notice will be sent.to 
> athe applicant with instructions that he must publish. the same athis = > 
— expense, i in the newspaper. designated by. the register. Payment. for ay 
2m publication: must. be made by, applicant directly to the publisher, and. | 


— in case the money for publication is transmitted to. the ‘register. he " 
> must issue: receipt. therefor. and immediately return: the money: to: the ee 


- applicant, by. his. official check, with instructions. to, arrange. for the - 


ee publication; of the notice as. hereinbefore: provided. . 


Af. evidence, of. publication, i is not filed at or. ees ae time get + for: : 


a : the offering, the register. will. close. the case. on, ‘his. records, and. will ; 


report; the: default. to. the General : Land, Office, which, will, without “S 


: letter, close the, case on. its. records. 2 
De Notice. must, be, published. for 30 ree oe the dees set 


| tor the, sale, and. a sufficient, time’ should. elapse. between. the: date. of 


dast publication” and the date of sale to enable. the affidavit. of the | 
publisher. to. be. filed:. in the local office. . ‘The notice moust. be, pub- 


lished ‘in. the. ‘paper. designated. by. the. register. as, nearest. the. land... 
described i inthe application. | If this be a daily. paper, the: publication: mass 


must. be inserted 3 in. 30. consecutive. issues; 1f, daily except Sunday, i in 


26; if weekly, 3 in-5; and: if semiweekly, in 9.consecutive issues. The : 


av, register. will cause ‘a. ‘Similar. notice. to. be. posted. in. his. office, such ood os 


notice to remain posted during the. entire period o f. ‘publication... “The | . | : 
“ applicant, must file in the local office, prior to the date. fixed for the hee 


Pe sale, evidence that. publication has been had for the: required period, a 
oa “which: evidence may: consist of the affidavit of. the bubligher,. accom. Gas 


ao ; panied by. 2 copy. of the notice. published. Sete 
12. At the time and. place fixed for the ae the, repister Sell oad ; ee : 


Pa 7 | “the notice: of, gale. and. allow all. qualified persons an opportunity to i . 
| a: : te ‘bid. Bids may. be made through. an, agent personally. present . at, the. . - : 
sale, as well as.by the bidder. in person, The register conducting 
the sale will, keep.a record’ showing the names ofthe bidders.and 
.. -the amount. bid by: each, | Such’ record. will, be; transmitted Lo this aan 


a ve office with the other papers i in the case. 
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aa When all persons pea shall. have. ed bidding. ‘die register i ee 
: all in the usual manner, declare: the sale. closed, announcing ‘the = 
ie name of the’ highest bidder’; the’ highest bid will: be: accepted. and: the at 
= offerer thereof (or his principal) will be declared’ the purchaser, pro- ae 
vided he. immediately. pay.-to,the register. the amount of the bid; in 
| the: absence of such payment the register will at. once proceed ik oo ee 
- the sale, excluding bids' by him; and: starting - with: the highest bid: not, ste 


| oS “withdrawn. The accepted? bidder must, within 10: ‘days’ ‘after the ee ee 
| 3 sale, ‘furnish evidence that he is a citizen “of the United. States or has | ne 
declared his intention: to become. such; also, a ‘nonmineral affidavit: aie 


lor. (in the States where’ that. is. Sufficient) 8: nonsaline affidavit. whe Gt 
‘Upon. the: filing of these Paper the" Tegister will” issue, » final cash. 


o certificate. : | 
"18: No. ands will be: sold. a é bes dian’ the | price et By ree nor a — 


oe : Jess than $1.25 per acre; but a minimum price will be set by the 


: — ordering the: sale, ‘based’ upon the report of the division inspec-: ls 


- Should any of. the lands offered be not sold, the same will not: 
* tegarded as subje ect: to private entry unless’ located | in the’ State of 


ae ~ Missouri. (act of ‘March 2,'1889;°25 Stat. 864), but: ey again be 


offered for ‘sale in ‘the manner héreint provided: : 

_° 14. After each offéring where -the lands offeréd ¢ are jot sold, ‘the 
ipistar will close the ‘case on his records and. report by letter to the 
General Land Office. “No report. by’ letter’ will be’ made when the . 
offering’ results i ina ‘gale; ‘but the register will j issue ‘cash. papers asim 


| a ordinary cash entries, noting: thereon the. date of. the: letter author- | 


lazing the’ offering, and report the same in’ his current, returns.. With 


— the papers must also be forwarded’ the affidavit: of publisher showing | 


: due publication and the register’s ‘certificate of posting. In all cases. | : 


where no sale is had the land will, in the absence of other obj ections,. 
become: pubéet to o entry ¢ or filing at: once e without action by. this office. os 


ac. OF. MARCH 9, 1928, 45 STAT. 208. 


f 


“Be: it Nonaoled. by. ihe ‘Senate oe “Frouae. ot. Representiitives ‘of tie ‘United. 7 pre 


| peri of America, in: Congress assembled, That section 2455 of the Revised. 


dh ic Statutes of the United: ‘States. (section. 1171, title’ “48; ‘United’ ‘States’ ‘Qode),: as. ree 
is “amended, be, and is hereby, amended to read as. follows: a eu date 
vo Smo, 2455: (section -1171,. title 43, United States ode). It. ‘shalt be. leaf’? : 

ve ‘for the Secretary. of the Interior to order into market and sell at. public auction, 


a ie - at the: land. office of the district in which the land is situated, for not less than 
“7 *-" $1.95 an‘aere, any isolated or disconnected tract or parcel of the public domain. 5 
- not. exceeding three hundred and twenty acres which, in his judgment, ‘it. would ae Be 
_...' be proper to expose for-sale after at least, thirty: days’: notice by the land office. ©. .. 
of ‘the district.in which such land may‘ be situated: Provided, That any legal 0 
a2 ‘subdivisions of the public. land, not exceeding. one. hundred and sixty acres, Br it: ee a A 
a greater part of: which is ‘mountainous or too rough. for cultivation, may, in the > a 
-. diseretion of the said Secretary, be ordered into the market and sold pursuant =... 
ber to" this section Upon. the: application’ of: any: person: who owns land or holds: gt Kae ee ee 
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am ‘waita entry: of lands’ s adjoining such’ ieee “regar vdléss of the fact. ‘that. such. steaet. a 


Se Cana not be:isolated: or disconnected within the meaning. of this. section: ‘Pro... 


a wided. further, That. this, Section .shall not. defeat any valid ee which. BAe = 


a already: attached. under any, pending entry. or "location, re 


ae, | RecuzanroNs UNDER’ “BIRST PROVISO TO. “ACT oF MARCH 8, 1928 sa ae 


AB. ‘The first, proviso. ‘to, the: net, copied above. authorizes ihe. sole 


ae “of. legal . subdivisions:-not. exceeding: one-quarter, section, the: greater. tee. 
> part.of which is. mountainous. or. too rough. for-cultivation, uponthe = 

_. application of: any. person who owns or, holds a valid entry of lands. 
adjoining such. tract.and. regardless of. the. fact: that. such tract: may. 
~~ not: be actually isolated: by, the; entry or other : disposition Of sur 2 0: 


pe ‘rounding lands. Applications. will be disposed ‘of by you in. accord- oe : 


vance. with the “ General. Regulations,”. except. paragraph: ty. which — 


? is not: applicable. “Applications: may be made. upon - the: fori: pro- 
vided. (4-008b) and printed . herein, properly modified as. necessitated Wore: 


- by. the terms. of. the. proviso. “In. addition. the . applicant. Or. appli- — i 


cants, must: furnish. proof; of | his. or their ownership. of the whole 


a title to, adjoining: land,. or..that: he. holds aivalid ‘entry. embracing © aoe 
& adjoining land, in “connection. with which. entry, cher has met:.the.. . | 


requirements | of the. Jaw ;. also: ‘detailed: evidence: as to the character. 


of. the land: applied: for, the. extent to: which. it js:cultivable, and: the - 5 m 


| conditions which. render. the greater. portion.’ ‘unfit for cultivation; algo: 


a description. of.any. and; all lands.theretofore applied. for. ‘under. the’ 2... 


"proviso or: purchased | under. section. 9455, or, the. amendments. thereto. | 


“This evidence must. consist; of. an. affidavit. by the. claimant; .corrobo: ° re 28 
: rated by. the affidavits, of. not. Jess. than - two,’ disinterested persons Se 


a8 “proviso, except | that two: or-more. applications may, be. allowed-to the ~~ 
‘Same person a all the lands. sought. adjoin’ the: same body of: land c. ae 


~ -owned by the applicant: or: included i in his pending entry. An appli- —s Pues 


a : _ cation under the first, proviso: will: be rejected i in. all cases ‘where the — ~ 
- applicant. has- purchased _ under «section 2455,..0r- the. amendments \ 


ion thereto, : an area which, ‘when: added to. the area, t applied | fon shall Pos 


pr as exceed approximately 160: acres. ha, | : ee 
In acting on applications foi offering 1 ‘inde he proviso, regard oo 


i. $l be had to the character’. of. each. subdivision applied | for,. as re- - Cane 
re ported by. ‘the division: ‘inspector, and offering. of. an. entire tract will lee 


No person. will be allowed: more thon one. ree under: this So 


: : not: be had upon. the ground | that the greater parti is. of the character sia oe 
a cone pad thereby,. if taken’ as‘a whole. | cae ae 
“16. In the notices’ ‘for’ ‘publication and’ posting, ‘whine & sale i is. ‘aus: pete 


oe thorized under the proviso, you will add after the. description. of thet os. - 


oes land, “This: tract, is ordered into. the market, on.a showing ‘that. the ’ 7 


eae greater portion t thereof 3 is. mountainous or too rough for cultivation.” 2 a 


ISOLATED: TRACTS. OF COAL LAND ech oe oe 


one The act of Congress approved April's 30, 912 er Stat, 8), : 


- provides: 
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“That * *  dneserved ‘public’ Jands of the. ‘United. States, “éxclusive of ee as 


. ° iat which have been withdrawn aS classified as coal lands, = are guint 7 ao 
for: ‘coal,. shall be ‘subject ee: to ‘disposition’: oR ander of 


the laws oe for the: sale of isolated’ or. disconnected ‘tracts of public eee 


such lands. so. * A “sold, and of the: right to. prospect. for,. mine, and remove 


Bre a lands, but. there shall’ bea. reservation to the. United States. of the coal in all. | me ay Ps 


the same in. ‘accordance with the provisions. of: the act of June. DDE “1910, and eo Pon : 


: oo such lands shall be subject to all ‘the conditions and limitations of said act. 


An application to have coal land: offered : ab. public sale must. bear aoe . 


| a its, face the notation : 


Application made. in: Aerorannes with. and subject t to. the: provisions. sand reser ‘ 2 a5 Me 


cc vations of thé act of June 22, 1910 (36 Stat. 588). 


Where such an. application does not bese this notation, | you yu will “ 
afford applicant an, opportunity. to consent: thereto and wall rey ject the ae 


. application if this requirement be not. complied with. 


_ In the printed and posted notice of sale will. appear the statement: r 


"This land will be sold in accordance with, and. subject to, the provisions and. : i 


: reservations of the act of J une 22,. 1910, (36 Stat. 583). 


~ The purchaser’ s consent to- the reservation of ihe: coal in, the land - 3 
_ito the United’ States will not be required, but the cash certificate andi. 
patent will contain respectively the Peon — m Parag! ape ee 


aK re of the circular of September 8, 1910. 


TRACTS CONTAINING. PHOSPHATE, ‘ETC. 


8r The act of Congress approved uly, Le) 1914 08 Stat, Bae ay a 


provides;, 


. That’. 7 ie nage 2 _pyithdrawa or. classified, as -* iio = io ree 


-phate,. ae es a oil, gas; or » asphaltic miner als, or. cwhich are  datuable: for od 


those. deposits, shall. be. subject’ tos ee: “purchase, if: otherwise. available; ee ie 


-- . under the norimineral land laws: of. ne Unitea States,. ‘whenever: such. .*.* a a oe 
te purchase. shall be made with. a view. to obtaining or passing title ‘with. a reserva- eet 


. tion ‘to: the United States of the deposits on.account of which’the: lands were. Je Fae 


Pea withdrawn or classified: or ‘reported as. valuable, . together with the right. fo, é 
oe prospect for, mine, and’ remove ‘the same. | ie hes : : 


eos application. for offering of the lands referred, to in said Mr . 


Ae imiak bear on its face the notation : 


Application made in ‘accordance with and: subject to the provisions: and reser+ ae eee 


; es rs vations. of the act of July 1%, 1914 (88 Stat. 509). 


ca “of, an application for such mineral land does not Bear that Gidtion: : | os ag 
- you will afford the applicant opportunity: to consent. thereto, and. if A 


4 me foils: to do see aioe will reject ee application. ie 
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In the printed and posted 1 notice: of sale will’ appear the statement: = - 


| This Jand. will ‘be sold in. accordance with and. subject to, the provisions and . 
; reservations of the act. of July 17, 1914. (38 Stat. 509). | 


The purchaser’ s consent to the reservation of the ee in ie 


: | a 2 land to the United States will. not. be required, but the cash certificate | 
oe and patent will contain, respectively, the provisions specified j in para- 
7 graph 6 of the circular of March 20,1915 (44 L. D. 32, 34). 


19. All applications for the sale of public lands inder chess regula- 


. ae must. be rejected, where it appears ‘that. the land applied for ae 
within the limits of a producing oil or gas. field or is embraced in. an — 


ae will defeat the e application. greats 


¥ _ existing oil or gas prospecting permit or. lease under act of I February | = 


es “95, “1920 (41 ‘Stat. 437); or an application for such. permit. or lease, a 
ad an. application for such. permit or lease filed. before the land ~~ 


becomes. segregated in ‘the manner: indicated i in paragraph 9 ) hereof a 


_ Taos. C. Haverz, . 
_ Acting Comaissioner. : 
| Approvel Gre ak Be 
EC. Funney,. 
| First Asvistant 4 Seoetay. 
| (Porm 008 a 


"APPLICATION 1 FOR Sane OF TsovarEp oF Disconnworep Tracts. 


“DurarrMunr OF THE wreator, - oo. 
x UNITED: Srares Lanp. OFFICE, 


cee | SP age eS, Tee Oe tee a mae became 
Paes ‘To the Coimministowica oF THE ‘Gunerat, Lanp Orica: | | 
Pas ee cate , whose. post-office . address. ig. aeons ‘respectfally: requests . 
e _ that the ey of section —._-__, township —-—---, Tage ---_--, he ordered =. 


| into market and sold under sec, 2455, Revised Statutes; at public auction, ‘the 


| same having: been. subject to homestead: entry. for. at least two years after the 


. surr ounding lands were entered, filed. upon, or sold by the: Government. 


. Applicant states that he.is'a el ee (here state whether native-born or : 
a naturalized citizen of: the: United States, or has declared. his intention to. become 


oo a citizen, as’ the case may be); that this’ land contains. no. Salines, coal, or other. . ee 


 . minerais, and no stone: except 4-25 that there is no timber thereon 
except ..-.... trees of the oe “species, ranging from ___... inches to eee 


‘feet in- diameter, and aggregating about. 2... . feet: stumpage measure, of the s 


| estimated value of $--..; that the land is not occupied except by dee : 
of oe post office, who occupies and uses it for the purpose of ____-----., _ 


. but does not claim the right. of occupancy under any of the public-land laws; 


ag that the land is chiefly: valuable. for bas eee ‘and that. applicant desires to .. | 
: _purchase same for his own individual use and actual occupation for the purpose — 
of nonnnnnnt and not nok, E apeculative purposes; that he has Rot. heretofore par Papa sige 


; Polk tofore purchased by him under said act.are described as follows : 


- 
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; chased public lands sold t as isolated aca the area. of. which when added to the | 


area, herein applied for will. exceed: approximately: 320 acres. The: lands here ae 


a ee ee ee et ee oe 


; If this request. is granted, applicant agrees to. have notice published at hia = Be 4 
.s. expense in the newspapers: designated. by: the register. ie | 


_ (Applicant will. answer fully the. following questions: } 


7 Question 7 “Are you the. owner of land. adjoining the. tract above: ‘described? a 
oO it 80, describe the land by. section, Joey and, range. : 
aon | Answer. eee oe eee ae 


Question aS To what use. “do you. “intend ‘to put, the, isolated tract above 7 
| _ described should you } oars same? ae oe | 


we _ Question. 3. It you are not. ‘the. owner. of adjoining land, do. you “intend: to ee es 
¥ a reside upon or cultivate the isolated tract? 7 3 . : 


"Answer, ae Set ae 


ihe tract into market? ‘Ts. 80, by. whom? 
Answer. Sean cre ce re 


Question - 5, Are you acting as agent 1 for" any. pers son or "persons. = directly a" 


or indirectly for or in. behalf of any. person other than yourself. in making said oot 


application? = aN _— 
AS Wer oe oe set _ - eee 
‘Question 6. Do. you: intend to appear at the sale of. said tract: if ordered’ ang 
bid for same? ee ey tego rt “3 Be: - — ; ree * 
| Answer. ae eae is Se — aoe » 
Question q. Have you any agreement or understanding, expr eased « or. ampiled, ‘ 
i with any other. per son or. persons that you. are to bid. upon or. purchase the land. 
for them or in: their behalf, or have you agreed to absent your self. from the sale 
or refrain from. bidding + so that they may acquire: title to the land? wee 


. re ee a a a ee 


; (Sign here with full Christian name). . ~ 

We are dena acquainted: with the. above-named : applicant. and the land : 
described by him; and. the statements hereinbefore made . are. true to. ‘the beat uae 
of our. a ile i and belief. | ne ae | 2 gts ea . 


fie Vike. Mat re nese yee as gta prtser -a 


a ee ee Se ee re 


: Br ee i 


(Sign here with full: Christian name) 


ae + eertity ‘that: ‘the. sf toregeing: application ‘and ‘eorrobor ative : statenient~ “were : oe a | 
read to or by the above-named applicant. and. witnesses | ‘in’ my: ‘presence: in efore . 


_ affiants affixed: their’ signatures ‘thereto; that I verily” believe’ affiants to be - 


| credible: persons: and: the identical persons hereinbefore, ‘described : ‘that said. y : 4 - 
affidavits were | or subscribed and ‘sworn’ ‘to. ‘before me. vat my office, ° 2 at t in 


aos macnn this 2 a of ------ 19. 


"(Oficial designation of! Fofieer 
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(For m. A848) - 


A 


Tsonanep Taacn—Pustzc Lan. Sane, 


_DrparTMentT OF THE ‘LwtERr0k, | i 7 is 
_Unrrep States: Lanp Oretce, 


_ | | < Teper — 
"Notice : is hereby given that, as directea oe the’ Commiicicag: of the’ Gen- : 


eral Land Office, under the. provisions of sec, 2455, ‘Revised. Statutes, pursuant. 


_ . to the application of erica, Serial No. eee will’ offer at puble 
_ - gale to the highest bidder, but at not’ less’ than ; EA oee per acre, "AL eels, a 
O'clock _-m., on the ~_WW-- day of wees next, at - this’ office, the ‘following om 
| tract Of lands 2g oe 3 ae 


The sale will not ‘be. kept open, ‘but will be déciared closed when those oreae - 


_ : at the hour named have ceased. bidding. The: person making the Disney Die. - , 
ee will be required to immediately pay to the register the amount thereof. one 


a Any” persons claiming | adversely the above-described land are advised to file 5 
0 their claims or objections on or before the time designated for sale. _. 





= : : : EXTENSION oF RELIEF TO INDIANS ON RAILROAD GRANT LANDS: 


“IN. ARIZONA, CALIFORNIA, AND NEW MEXICO—ACT OF MARCH 
10, 1928—CIRCULAR NO. 987 GL L. D. 79), REVOKED ae 


_Insnivomons 
| [Cirealae No. “ia], 


| Depanrmext OF THE: Tivruicon: | 
rae -Generat Lanp Orrics, 
| eR ke aoe Washington, D. Ce 5 nered 12, os 
Rnorsmins aes. Suara wees OFFICES, - 
ARIZONA, CaLIFoRNIA, AND New Mextco: a ae 
~ The. act of sees epproved3 March 4, 1918. Qn Stat. 1007 1), ‘pro- 


vides— - 
That ‘the: Seciotaty’ of the, Interior ae aad: he- is ereny: authorized in n his. 


= discretion 1 to: Tequest. of the present. claimant under’ any railroad.land grant a 


| relinquishment, Or: Teconyeyance’ of. any. lands situated within the States of 


-_ Arizona, New Mexico, Or: California, passing under. the grant which: are shown. 7 


to. have. been occupied. for. five years. or more by.an Indian. entitled: to. receive: — 
_, the: tract in. allotment under existing law but for the grant to. the Tailroad — 
“company, and ‘upon. the execution. and filing of such: relinquishment or recon- 


a -yeyance the lands shall thereupon become available for allotment, and the com- __. 


“pany relinquishing or. reconveying Shall be entitled to select within a period of 


ae three years. after. the approval, of this Act, and have patented to it other vacant 


--. nommineral, nontimbered, surveyed public lands of. equal area and value sit- 


Ese: uated in the. same State, as may be agreed upon by the Secretary of the Interior,. 
~~ provided that the total area of land that may be exchanged under the provisions 
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oo 7 of: this Act, shall not exceed three: thousand: acres in, Arizona sixteen: thousena a ae 


oe ae in New Mexico, and five thousand- Acres: in, California. 


i The act of April. 14; 1916 (89° Stat. 48), extended the provisions of : a 
PE she act. of March 4, 1913, for a period of two years from and after: oe eS 
aa “March 4, 1916, and provided thatthe total area which might be ex-- > 
ae changed thereunder: should not exceed: 10, 000 : acres in Arizona, and. eo. 


. re 25, 000 ‘acrés'in New Mexico. 


hol "3 The: act of June. 80, 1919 (at Stat. : 3 9), ‘further ionded: tis. pro- ae ee 
visions of. the basic. act for: a. period of one: year ‘from. and after: a 


seperber é 21, 1992. (12 Stat 994), Congress again , extended the: “ oe 


we period to March 4, 1993. 


January 29,. 1925. (8. Stat, 105), Congress again extended the : 


| oS period. to March 4, 1927. 


*March:10; 1928;:an- act: tof of Congres was: = approved as Stat. 220), ees og ‘ 





: eo “whieh reads: as follows? 


That. all of. the. provisions’ of | an ye entitled. nytt het for he: relief. ‘of : : co 


Indians: occupying railroad: lands. in Arizona;: New, Mexico, or: California,” -ap- | 


. “proved March: 4, -1918,. and. amended by ‘the. ‘Act. of. April At 1916, and. the, ae : 
Li Actor, June. 30,. 1919,, ‘be, and. the. same. ‘are, hereby, extended. Lo,. March. 4, i a4 


_ 1981: ‘Provided, ‘That the. provisions “of: this Act. shall. apply. only. in cases where: . 
a it : is’, shown that. the. ands. were. actually occupied. in good. ‘faith: by. Indians. ‘ia 
prior | to. March. 4 1913, ‘and the. applicants are otherwise. ‘entitled. to receiye™ 7 


ee . such. tracts | in allotment. under existing. law but for, the > grant, to, ‘the > railroad oo | 





Cee. company. 


: ‘the widest possible. range of publicity. . | 3 | : 
ee - Promptly. transmit: to this office. all: a allotment. ‘applications | 
. filed. under. the act: of March 4, 1913, as now extended. . When. they: 


You. wilk give i this ‘pintter, without, expense to the Government, ae a 


ae are. received here. the ‘procedure. outlined by: Circular No. 538, dated. . ere 
“March 12, 1917 (46. L. D. 44), will. be followed. ‘These instructions. x 


“wt awl supersede those contained i in’ Circular. No. 987 of March 26, 1925. i 


Ae : (51. L. D. 9), sag. C Cireular No. 98T. being hereby: revoked, and. ee 


Cee we called. 7 
pit | Wau Selec 
“Commissioner.. 


- Approned: 
=z. C.. rae. oe ee 
First Assistant t Seorétory.. oe 
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4 ‘CHEYENNE RIVER ‘AND. STANDING ‘ROCK INDIAN TANDS—TIME _ ce 


| “OF f PAYMENT EXTENDED © 
A oa ne, InsraverroNs | ) 
7. " [Oireular No. 1148) - 


- DupartMenr OF THE. i Leraons| 
| ‘ GennraL Lanp Orvis 
_ Washington, Dd. C3 Apes 23, 1988, 


Rucrerms, Warten ae nae OFFICES,’ 


“Prmrne, Sout Daxora, and ‘Bismarcr, pe Daxoni a Mae ee i 
The act of March: 31, 1928 (45 Stat: 400), ‘provides— 3 — AES i 


That any homestead. entryman. or purchaser of Gover nment lands: within: ie. 


o< former Cheyenrie River and Standing Rock Indian Reservations in North Dakota, pore a 


a and South Dakota who is. unable to make. payment of purchase: money: due under ~ Mite 
his: entry: or contract: of ‘purchase. as-required by. existing: law. or regulations, OD. 6? * 
application duly - verified ‘showing that he is unable. LO; make. payment. AS 


Tots » required, shall be granted. an extension of. time for payment of one-fourth, the a | _ 


| amount, ‘including principal. and. interest; due and unpaid. on: his. entry or. ‘pur- Poet | 


chase: until the Ist. day of December, 1928; the ‘remainder to be’ paid in. three. 
equal annual ‘installments falling due on December 1, ‘1929, December 1, 1930, _ 


_ +: and December 1, 1931; all: ‘such amounts ‘to bear: interest. at the rate" of 5 per. : 
< eentum ‘per annum: until the Dayment dates: ‘Provided, ‘That upon ‘failure = ee or 


; : aa amoney: 7 paid forfeited. | | oy nae ag 
poh The act is donstitusd to. ‘require ie payment: of interact. on. the. ae 


ae - principal which was due and unpaid on March, 31, 1928, at the rate — ms | 
of five per cent per annum from the. maturity of: the unpaid amounts cc 


> vand. for the. period | of extension and. to. require ‘the. payment. Of 
interest. on the interest. which was. due and ‘unpaid on said date at 9° 
_ the same rate from the date of the passage. of the: act and. ‘for the” soae 
| a period of the extension. hE Ie na ee a Oe a _ 


as Any entryman who is: ‘anable to ae the ‘oayindnd as’ s required. 


2 by previous laws and. who files a satisfactory. ‘corroborated . affidavit a 


setting’ out such inability and: the ‘reasons therefor may pay one- 


fourth of the .principal which was due and unpaid on. March 31, -.. 
1928, on’ or. before December 1,. 1928, and have the balance divided. eo 
~~. Into: three annual installments falling due on December 1, 1929, De- 

‘cember 1, 1980, and December 1, 1931, with interest on each installs aa 


. ment as indicated i in paragraph i hereof. 


8. Notices'showing the total amount of principal and niet: eee ae = : 
| tofore paid under-each entry, together with the amount of ‘principal oe 


which was due and unpaid. on March 31, 1928, and the amount of .- — ce 


interest. required will be prepared in this office and: sent to you for’ “Es. : 
- ‘service by registered letter. A copy of a notice together with a copy’ 
of this letter should. first be sent to the entryman. at this record address 


e and if service is not obtained at that address a further. notice should ac 


- be directed to him at t the © post office nearest the land. ‘This office wa - : 2 


? 52]. ao as "DECISIONS + RELATING TO THE ‘PUBLIC. LANDS | 8085 ee : 


es . “use the: Sepat care. in: “preparing: shies onieses in voniee that: they. may ae - 
. clearly show. the amounts due but before final certificate is issued you 0 


-- will check the amounts shown | in. nthe notice with ae records i in order 


os ‘to verify the figures given. oe ee: 
_. "4, The provision: in the. ae ne upon the ‘Puihire. of an neces ee 
ce to complete his payments as required theentry.shall-be canceled and =. 
| the money ‘paid forfeited will be. strictly observed: and.entries "for = 
which payments are: not made’as required will be. canceled without “= 9) s/ 


notice to. the entrymen other than. the, notice advising them of the: oo | bre. 


co. amounts diie; ic 8s 


5. Upon payment gains ee you will report ti ee he “office an if ae ee 


ae payrient' is not made: you erie report as soon as: possible. after. Decem- ae ae ie 
ber 1, 1928. . You will make similar. reports immediately after ‘De: he 
eu: -cember 1, 1929, December 1, 1980, and December 1, 1931. eo 
Ps TG Where ‘payments are. qnade as. required and. where. ‘satisfactory: ee : 
ye proof of residence, cultivation, and improvements has been submitted ke. 
_.. and-in the absence of objections shown by your records you will: issue ae 
fos. final certificate without special instructions from: this office. 2) 


7. The act is supplemental to the acts of ‘April’ 18, 1912. (ar rik : | : oe | 
84), May 28, 1914 (38: Stat.. 383; (884), March 4, 1991 (41 Stat. 1446), Be gt aes 


in. Circulars Nos, 106 and. 751: (41 Li. D. ‘19; 48.L..D. 80).. 


ae 8. “Any entryman: may if he-so. desires’ file’ a relinquishment. of . ae oA is ‘ae 
see portion of his entry and apply ‘to have: the money. heretofore: ais a 


4 ss on. the oo retained ak L. ‘D. ae = 
| er Wau eer 


| Approved: 
Ee C. Rina. i os 
First Assistant Seoretary, y 





- ‘ 


1926 os I. D. 1)! SUPPLEMENTED _ 
_Inemvortons - ; 


| Derannwenr ¢ OF THE “ora 


oa | Ot. Ses ecm - Waskington, D. C.. gute 23, 108, | 
| ‘Tom Dieecin oF THE i Ghicoatoan: SURVEY, °° = 


6 Ta CoMMISSIONER OF THE GENERA AT, Ti Ora: 


re “April 25, 1992 (42 Stat. 499), and March.3, 1995 (43 Stat, 1184). oe 
| Payments maturing after March 31, 1928, must be paid: as indicated ee 


poet - otgthbertinar. oe a 


. | Pacepom, FOR. ‘ABANDONMENT. OF ‘WELLS ON OIL AND’ Gas Ye 
PROSPECTING PERMITS—OPERATING REGULATIONS OF ‘JULY 1, | Ps ae 


The following procedure for. abandonment of wells on | oil aiid: goa oe 


...- prospecting D eiceaas is: Spproved and: eu will ‘govern “yourselves. ae 
— accordingly. se Po ea i Ye oF 
ee | a | §7522—27—vor. aay 


“AOS | DECISIONS RELATING TO" THE PUBLIC LANDS s ea “Vol. —_ 


ce ee. ols Wherever; ‘in thie: opinion a the:s supervisor ‘of oil aa. gas ee ’ me | 
ee as attouis, any: well ona prospecting permit should: be plugged and 
“.--/ dbandoned, he shall call’ upon the permittee to perform the necessary pha 


a a work. (See Operating: Regulations, section. A(a).and:(e), 52.L. D... & 
fy ah) ada ‘steps to: perform ‘the. required work. are. not taken. with 


ce reasonable promptness, the supervisor shall. report, to the Geological _ 


— Survey. stating the conditions that exist, the efforts’ made by him 


- . to. have them corrected and the results: thereof, and the approximate 
2 -cost. of abandoning properly. each well. involved, cand. shall make — 
| - specific recommendation — as to the action to. be required of the ne 


ae ot permittee. 


-O. The: Geologie sien will: U-piomptly moti, dhe. Gaueeal. Land ge 


i : Office, specifying the abandonment work - necessary by the permittee. Sees 
8. The General. Land Office: will. ‘immediately. serve notice by reg-— on 


og - fatered: mail. on the permittee at his record address, through the. 


a ‘register’ of. the local land office, allowing fifteen days from receipt 


7 ae of notice within which to initiate proceedings: looking to the: aban- Mots 


: » donment i in’ accordance with the operating regulations. 


4: The General Land’ Office will transmit. by registered il to 


: hae home’ office of ‘the surety company, bonding the permittee, .a 


copy of: such notice, advising” the: surety: company: that. ‘unless - its te 
principal » takes. steps ‘to comply: with the order. within. the time 
allowed the Government; will protect, its interest: through appropri- 

ate proceedings. and will thereafter look to the ea Omuany. for 


. reimbursement under the bond. 


5. The General Land. Office will: nat two! ‘copies “of ach notices 


to the Geological Survey, one copy of each notice to be forwarded to 
the appropriate. BabervrOr of ol and. oe operations, Geological 


: . Survey. 


“6. At the explication of ‘lie: tinie aawed the register Sai report’ a 
‘to the General Land Office with ‘evidence of: service, at the same : 


| _ time sending a copy of his report, to the SUPER IGOT . of oil. and gas i BF ae 
_ operations. 8 
male Upon. receipt. of ance infortiation,. frond: the. cea rete office 
OP agi, 8 the supervisor will, if the facts then. before his office: warrant, con- ge 
yore firm the register’s report by a report to the Geological. Survey. at : 
8. Upon receipt of such, report. from.the supervisor the Geological on 


ce Survey will immediately. notify the General Land Office, reporting all _ 7 


ee fa ets in detail, including, the estimated cost of abandoning: each well : 


< eae - involved. | . oat 
- Upon. ant of ciel ee ‘from’ ne aoc ana roti the. ose 


ve, = - Geological Survey ¢ the General Land Office will on on the DOME es 


er 


ae . Sooahe ‘DECISIONS BELATING: TO: THE, PUBLIC: YANDS - i 855, oe 


_ office of the surety company, 7 tarnishing + an etimate: on the ote of © aoe 
“the necessary. work and allowing the company . fifteen, days. to. elect ae 
16 make: the abandonment: of its own motion under the ‘supervision of _ : 
the oil and gas supervisor, Geological Survey, orto indicate-what. 


. - action, if any, it desires to take i if, and when: the work j is. s undertaken oe 


oY the Government. 


“10. The General. Vea Office will I notify the Goolowiéal Survey a oe | 


“the action’ taken by the. ‘surety. company: 


~Lt... The. Geological Survey will notify ae supervisor ond if tbs oe : : | 
sur ety company does not elect to-perform the. work on its own motion a 
, will, pursuant to the fiscal regulations of that office, authorize the — ee 


eee to procéed with the. necessary work of abandonment. 


12. On receipt of such authorization from the Geological Survey _ Oa ie 


a as’ may be necessary ina particular. case, the supervisor will proceed xe eae 
— with the. work, keeping: a detailed account by‘ well and job of all OX Te 2 i 


- penditures. Vouchers submitted by the supervisor for payment ~— 


: ee should: be separated. from other expenditures and should be marked te 


to indicate the job. to which they relate by s serial number of the case | oe 

- record, the name of the permittee, and name of the surety. company. yas ae oe 
13. "The supervisor will upon completion of the work submit'to the ss 

 Geslbgieal Survey an_ itemized detailed account. with. appropriate i 


: : references to vouchers, contracts, etc: 3 this account will: ae made the j i 
basis for ‘procedure. A ‘obtain reimbursement. a 


14. The Geological Survey. will submit to the 5 General Land Office oo = 
a complete report, in duplicate, of the cost, incurred in the work — oe 


abandonment. — 
“15. ‘The General Laid ‘Olfifce. will cae on the oie office of the: 


surety company to. make settlement for the amount. due, submitting - : Sa 
to the. company an itemized statement. and all related facts; and giving — se i is 
~ notice that unless the surety company ‘makes settlement within thirty 


— days: from notice the entire matter will then be referred to the Depart- read 


oe ment of Justice with recommendation that suit t be instituted to recover mos 7 aoe 7 


the amount: of expenditure. made: plus costs. , ‘ = a ey 
16. “When the expenditure made. in the matter of the: ‘abandoninent eat 
isin excess of the bond obligation the supervisor of oil and gas oper- 


a : ations will report. specifically to: the Geological Survey as to the ad- ie ae 
me - visability of bringing suit against the permittee to. obtain judgment cone, 3 
and execution for the full amount: expended... | be oe 
1G The’ procedure above. outlined. shall “apply where applicable ae 


| to other defaults BY. prenmittees: or. lessees. _ : 
Se a ee 2 E rol hen 


Z | First , Assistant vt Seoretary.._ ee 


hoe sinter "DECISIONS RELATING. ‘TO. THE PUBLIC LANDS” : anes : 


“CRATER LAKE NATIONAL PARK COMPANY 
_ Opinion, April 2,3 1928 


_-Namonat Pancs—Leasn—Bosps—Seommrany or ‘THE y IwreRton—J UBISDICTION— at 
STATUTES. | aye ge | : , 


a ‘The amendment ihe the appropriation act of. ‘March. a: 1928, to. section 3. of. Ehie ase 
'. the act of August 25; 1916, governs contracts made prior thereto as. well, age 
those made thereafter, and an operator in a national. park wishing to issue | 
__ bonds or increase his, capitalization. and. sell. additional stock must submit 
his proposal. to the Secretary of the Interior for approval, noret Neier ane -o 


that the contr act: makes’ no. mention: of such requirement. 


ce ‘Parrenson, ‘Solicitor: . eee 


The Acting Director of the National Park ‘Sirvies has suibisiitted aes 


| a" - the question. as to whether the Crater Lake National ‘Park Company, es 
Or Kiser’ Ss. Inc., , operators in Crater Lake National Park ‘under con- 


tract with the department, need prior authority from the Secretary - 
of the Interior in order to issue bonds and also whether they need | 


~~. such authority i in. order to increase their: capitalization and sell-addi- woe 


tional stock whether. common, or preferred. . ‘The matter has. been. 


referred to me ey the Assistant gle ae for consideration and “ 

opinion. roe oC 
“Section 3 ot the nick of August O5 1916 (39 Stat. 535); : ‘among ae 2 

things, ‘provides that the Seer etary. of the Interior “ may also. orant. 

privileges, leases and. permits: for the use of. Jand. for the accommo: 

_ dation of visitors In the various: parks, monuments, or other reserva | 

} tions herein provided for, but for periods not exceeding 20 years.” 

Said. section 8 was amended by a provision carried in the appro- + 

priation. act of March 7, 1928. (45 Stat. 200, 285), which, among other — 
things, contained the following: bls REO te, Se 

And provided further, That. the Secratary * may, in’ onde, discretion, adlteeae 


such | grantees, permitees, | or. licensees to: execute mortgages ' and issue: bonds, 
: shares of stock, and other. evidences of. interest: in or indebtedness upon their~ 


Boa ie rights, properties, and franchises, for the purposes - of installing, enlarging, or Ebes, Bee 
ty improving plant and. equipment. and extending facilities for the accommodation a Ee oe 


- . of the public within. such’ national . parks and monuments. 


~The contract with. the Crater Lake. National Park’ Gomnpainy oo bear 


Boge made December 4, 1922, and, the contract with Kaiser's. Ane., a) uly NS = 


99. 1990. - ee 4 
As ere in the aueirorandurie eibrhitted: there’ appears to be some oe 


be doubt as to the interpretation. of this amendatory. law with respect ae . 


ot to ‘prior existing contracts. No limitations or. conditions respecting — : ae 
this matter were incorporated in. the contracts, and information deus 
desired as to what. requirements, af any,” are imposed upon these Aes 


a operators respecting bond 1 issues Or increase of capitalization and sale ca: 


othe a ‘act of “August 25. “1916, supra, “the: aay had authority to ee eee 
ye authorize. a ‘contractor providing accommodations. for ‘visitors in a 7 De 
eae national park:to mortgage its:property and franchise for the purpose Sree 

no securing a bond..issue designed to finance the project. . ‘The matter 
~~ was ‘held. to - be. discretionary with. the: Secretary, and. bet! to. veony, 


a "DECISIONS RELATING 70. THE PUBLIC LANDS ' | oe 3857 | - if fee 
ic. eo oe adqaieenal wtodi by 3 reason: of the provisions carried 3 1D 1 the act of 

: i “March, AG 1928, supra. hes Be ae 
| “In. an opinion. of this oflice dated October 19, 1987 Canpublished), ee 


a : : regulation. - 


oo oy This: view was. apheld. ‘eubatancally: by. the rare (General me . oo 
“an: opinion dated December 21, A102 (,; Ops. A. Gr eee ne cee eee 

: among other things, it. was said: . Nea ae: 
, “We. find nothing in: these statutes, or. in any Silex: prov: sion. ot: the ia which — - : | 
forbids. the Secretary of: the: Interior from consenting toa transfer. or assign- | : 
‘ment. of. the. ‘property | and. interest. of a lessee, and. there seems to be: no: 


restriction’ on: the: ‘power of the Secretary. ‘to. consent - to. an: encumbrance’ which . 


. may ultimately result. in such a transfer. My attention has not been ‘ealled: to | 

. : any ’ “general : regulation adopted’ by” the Secretary. of. the: Interior forbidding .: 
“oo. gueh tr ansfers” or. wh! ch. would have to be modified in order to permit. the giving 
ofthe consent in this: parti¢ular. case. Unless otherwise limited, the. giving of 7 

< general consent to. the. execution of encumbrances allows the. transfer’ of ‘the 


property and: interest: ‘of. the’ lessee. to. ‘pass to any” person who. may become : 


» the purchaser. by. foreclosure. sale; but if there is any reason to restrict: this 


it is a matter. which. may be provided: for: ‘Dy, the. Secretary. of: the ‘Interior. . 
The fact that Congress has expressly granted such -permission : in ‘the legisla- : 


tion, relating | to ‘the. ‘Yellowstone National’ Park and. the Yosemite National 


_ Park does: not. raise: an ‘inference that it intended to forbid such encumbrances 


ei th: respect. ‘to. lessees: in. the. Mt. ' ‘Rainier National - Park. That legislation cy Ce 
indicates. that» Congress. has- no- object’ on on principle to. the mortgaging | of 8 te 
a such* property and. franchises, sand. that,. ‘although - it. dealt. with. the. matter genes 
. . specifically. in: hese two: ‘instances, it has. left the. matter to the discretion Co 
ve the. Seer etary. of the. Interior as far as Mt. ‘Rainier. National Park ig ‘concerned. el 
- . It is propet for the Secretary. of the Interior, in the exercise of his con- 
trol. over th's park, to prescribe’the conditions under which encumbrances by. 
. Tessees- will be’ permitted, -and it is. désirable: both” from. the standpoint. of the 5” 
‘United States.and that of the lessee: to have this: ‘consent and its” limitation.” | 
incorporated. in the lease or. contract: under which the: property and | franchise ee 
: are. acqui ired.. Be eB et te, a der a BE ya Sa Orcrinde> oy 
ess The. ‘Following. ‘comment "appears in: “the memorandum: of. the Ss ee 
: National Park Service: eee ae SG eee Ae ee eres 
ae Under the provisions.’ “of: ‘the. ‘existing’ contracts there’ appears. ‘to! be” no oe : 
a doubt ‘as tothe propr: ‘ety. of ‘reading the ‘above :mentioned. provisions: of. Jaw. one 
_..: into’ the contracts.. -Howeyer,. ‘there appears. to. be some. doubt, as, to the inter-- late 
| a pretation, of his amendatory. law with respect to. such: existing con. raets.. In n- Sa es ee 
_ the’ event the last proviso, of the amendment.is merely. declaratory. of. the. Be OE Ai 
authority of the Secretary” ‘of the Interior: in: these” ‘matters, it would appear TO Oe 
that no obligation is. thereby imposed. on operators. under existing “eontracts ve goes 
unless. specific restrictions with reference to these’ matters have. been | incor- a ae 
roa s in. their contracts, oe Oe eS ee 


oa cf the light of the: views expressed: in: ne. opinions aborts s vader bso 8 

“te, it appears. that even. though the contracts referred to are silent 
on, the: ‘subject, the Secretary, upon. proper: showing, and under. such = 
restrictions as deemed’ necessary, may. authorize ‘an. encumbra ance OR 3. : 
the properties by. supplemental contract: or otherwise. ee ae 
-.. It appears that these contractors. have ‘not: heretofore . ees aes. 
such authorization, and even though the proviso in ‘the act. of 1928 be ie 


should be regarded as declaratory ofthe authority of the Secretary 


Black on Interpretation of Laws at page 618 SAYS 


It is said: that while it is not within the competency of the legislative power ie as 
| to deprive a person: of a vested right by: means of a declaratory act, yet where os 


no right has been secured under the former act or: its judicial interpretation, 


_ its: enactment. 


" Regardless, therators, oe ie fact that he nttabies ‘were é made - 


| prior to the: amendatory: legislation, in the event: the: contractors: pro- 


. pose to issue bonds or increase hen capitalization. and ‘sell additional Hage os ¢ 

- stock, such proposals should be presented for the consideration of ‘the 

. department, after which such. further steps may: be authorized as. the Lee 

ate public interest. may require. : re 
«Tt is also: to be noted, as ‘pointed: out’ in ‘ite sherionandiate4 that: the 0 

= contracts contain a provision which expressly subjects the operations 
ne . thereunder to all laws of Congress governing the park and the rules | _ 

and. regulations, promulgated | thereunder whether then: in force” or ee oe 


f. thereafter enacted or provided... 


In. answer to the ‘question. sre it is, , therefore, n my See —. 
ee ‘hae any proposal to increase capital stock or issue bonds should be. - 
_. regarded as within the amendatory proviso regardless of the. time | os 

ie the contract: for the furnishing a accommodations was made, OFF Saga aim 


Approved: We ihe, 19% 
: JonN H. Epwanps, a 
| | Assistant: Seoretary. 


ie - a S DECISIONS RELATING TO. THR PUBLIC LANDS | ec avo.) 


_. ‘of the Interior under the preexisting law, it does not appear that the = —* 

_ contractors would thereby be relieved from the necessity of sub- 
|" mitting’ such proposals for the consideration of the department under 

_ its regulatory powers. Clearly, the application of the amendatory = 
_.. degislation would not’ be devlenorye to” any: pica which: the « con- = Ss 
sath, Saal tractors theretofore possessed. - Ron ons | fe oe 
The issuance of bonds or increase of capital ae i a , contractor oe 
“are of interest to the United States in so far® as. ‘they involve. anen- 

. eumbrance of the property and franchise of the contractor within ee 
the park, or. affect, its ability to furnish adequate accommodations for”... 
- the pubic, which is the primary purpose of: the contract; and’ are : 

2 clearly within the regulatory power of the: Secretary of. the Interior. _ 


ie . the. legislature, may, declare its. meaning by. a. “subsequent law, and this will 7 ao 7 
_. have the effect: of ‘giving to the. ‘former act the same’ iheaning andveffect as it. Rad, 
-. the declaratory: statute had been embodied. in the original act. at the. time ae a = 


es ~ 


ae coe = "DECISIONS RELATING TO THE PUBLIC. LANDS | OE Ns ae 


“CONSTRUCTION OF. SECTION. er OF. THE ‘LEASING. ‘ACT, AS 
AMENDED, WITH RESPECT TO: OPERATING AGREEMENT! TS 


- Opinion, “April 25; 1928" 


Om AND) rice “Lanps—Prospectie ‘Pernt —Lmase—Opmrarine Aoreeveert— - - 


LIMIration AS: ‘TO: AcnEAGE—DISCOVERY—STaTUTES. eget 


Sesion: QT. of the leasing act, ‘as. amended: by: the: act. of. April: 30; 1926, “does he 2 as 
| a not prohibit a contractor’ from contracting with any number of permittees; © 

“regardless: of. the acreage ‘involved, but, when discoveries. are. ‘made and gee eee 

“leases are. ‘sought, hef will be limited in ‘holdings to interests. which Wile te Ss 


not exceed D. 560 acres. on a structure, OF: a 680. acres. ina State. 


oe On. AND. ‘Gas’ Lanp s—PROSPECTING ‘Paeaan—Assrowhtens—OvmRattne : Acne ao 


: ‘MENT—DISCOVERY.: et ee: fete, ee BR Pas, 

An oper ating agreement, notwithstanding that it may amount to. an | assign- ae 
ment of an oil and: gas prospecting permit, need not be submitted to the o 
department for approval. pr ior. to- discovery: i: "a ; . 


a ¢ om AND Gas LANDS—PROSPECTING | Peeatn~ OPERATING ' "Asneeacewt—Drscoy- ates 


a _EBY—LIMITATION AS ‘TO ACREAGE, 


- Operating contracts. in excess of 2 560. acres on. a | structure, or 7 680. acres oe = 


‘a State, may be disposed of prior. ‘to discovery. 


om AND Gas LANDS—PROSPECTING ‘Prrmrr—Lmase—Ovsnarine Acneemenn+ oe 


_ Limrration AS TO. Acreage—ConsPIRacy—STaTUTES. ee cnee ee 
‘The restriction in the third proviso to the act of April 30, 1926, “which n- 


-amended section 27. of the leasing act, against. combinations in. restraint of . ee ace , 7 
- trade, has reference only to leases; and an operating contract, even: though aoe ~ 


it} may include more . than 2,560. acres. on: fa ‘structure, or 4, 680 acres in a 
State, is not in violation of the laws of the. United States. ae 


| pies First Assistant Secretary: 


oer © have: before me your. [Long, Chamberlain, aaa Nyce]. I letter ee oe 
April 2, asking how section 27 of thé leasing act ‘of February 25, 1920. 0.0° : 
. (41 Stat. 437 ), as. amended. by the. act of ‘April 30, 1926 (44 ‘Stat. oe 
| 878), i is to be construed in certain: particulars. | You inclose a. form — heres 
of an operating agreement and request that a’ L construction. be placed ee 


on said agreement 1 in the following respects: 


( a). ‘Does the form of. operating agreement inclosed amount to. an “geslgniiont a q —. ee 
of permit so as to. require = apo of the  Depetanent of the: Interior’ prior to el, 
= discovery? = | teak | 3 Seas, ; — 
(b) ‘Can one. person hold 2, 560 ¢ acres, or less. on the same structure ‘and 7,680" i ae: 
acres or less in any one State under an operating agreement, such as: the form ~ Cs aes 


_ inclosed, without submitting such. contract. or. contracts for approval? - coe 


-(@)- Can. one person. hold acreage under: an’ ‘operating agreement: on. a form ee 

a ‘pen’ ais the one inclosed, in excess of 2, 560 acres‘ on the same ‘structure and: in “ne Bee 
: ‘excess, of “F,680"dcres: qiwany: vone:State?: eae ! eee me J 

= dy: if: operating contracts: of this character are Satered’ ante with: & poatinber * 


Cee ge! permittees, granting to. stich operators acreage ‘in- excess. of 2, 560 acres: on one. Vaca Sees 


. structure ¢ or 7,680acres in one State, when. discovery: is made, or any ‘time: prior’ ee tae Ss 


Me thereto or thereafter, ¢ can. such operator’ divest: ‘himself of the excess’ moreage yo 


: Pees 


360". ae DECISIONS. RELATING. TO. THE ‘PUBLIC LANDS a - “vol. 


ae 7 "either Ag yeloade or: “gale and secure a maximum’ holaing of 2,560. acres on one es ; 


at structure or q, 680 acres in any one: State?: - | 
(ey Assuming that operating agreements. cubstantially | in thie form of ie one 


Sar ys Ye frelogba amount to equitable. assigninents. of permits or leases, or interests . 
“therein, it there be’ a limit as to the amount of acreage which: canbe held there- 
woot “ander, will’ the holding of excess acreage under such ‘operating: agreements’. _ | 
eS amount. to a conspiracy to defraud ‘the United Statées’of its: public lands within Soe 


24 ae the provisions, of the Criminal Statutes of the: United States? 


a From the beginning the department’ has recognized that. a aie ey a 
a operating: agreement. with. a: permit holder. may in effect, be an 


oa assignment of the permit, or of an-interest therein: In its regula-~ — . 


“fons of March 11, 1920, under the ase; act. ‘Piroulae: No. 67 (2, 47 ee oe, 


oT D. 437, 471), itis stated : 


A drilling. contract carrying with at a ene in’ ie pr roceeds, or. in. ‘the land > 


ie feet, will be considered an. interest in’ the lease, and when it. comes. time to. 
en grant a lease such drilling | contractor will have to- show himself qualified. to 


ao a ‘take. a lease.” In all. cases. where. the drilling. is. performed. under contract the © 


; : is nature and. terms of the contract must be disclosed before lease is gr anted. 


: “In this connection see also the opinions ‘of October 21, 1925 (51 L. 
D. 241), and. December 15, 1925 (51 L.-D. 808). | 
Under the form of operating agreement. submitted. the operator is . 
a given full control of the permit and there is merely a reservation 

of an unspecified royalty. interest. to the permittee. If such‘an. agree- 


ment: were submitted to: the: department for approval it would: in all : 
| probability be considered ‘an assignment of the permit involved. But. ea 


even though a drilling agreement may. be such: as to amount: to ‘an 


oe. assignment of the permit, that, does: not’ mean ‘that the operator: must 


. ‘be charged. with the acreage of the’ permit.» In ss ieee re- 
a ferred to. (47. L: D. 437, 471), it is further stated : Seen 
| aI? a ‘contractor desires to be recognized: by the department 3 in. connection with. | 


o a ‘permit, it will be necessary. for him ‘to file his’ ‘contract: for approval; but if he 
SO desires he may explore the: land. under contract: with the: permittee and. bring, 


‘pig contract to the attention of the department only. when and if he wishes to be. 


: alata as being interested i in such lease’ as may be applied for. 


Cee - Almost. similar language. is. s used. in, », Cireular No. 1078 (lL, L. D, er: 
7 M5, 47 7), cited by | you. . 


In an unreported: opinion ‘dated : October 14, ‘1924, referred | to i in 7 | 


“the opinion: of December 15, 1925, the department said: 


. Where one. contracts. with respect to: a. | prospecting permit,. the deparinent: does 


eS not, take cognizance of the agreement or regard the contractor as having any 


+s interest in the permit.;.A.contractor may, ther efore, contract with any.number — 

"of: permittees, regardless. of the, acreage involved; but, when discoveries are 
-/. "made and. Jeages are sought, will, only be. entitled to one lease in its own: name 
“ye TON <a. geologic. structure, and will only. be. allowed indirect. interests, £.Q B87 
,joint lessees, or. the: holders of. royalty. interests, An not. to. exceed 2, 560, acres ee ee 


a, structure, or %, 680 acres in a State. 


‘¢ ; 


ee ae: was. further stated 3 in ae opinion iting the company: ‘In. “whose. Pro ES 
behalf the opinion owas. sought might: contract with” any. number. Of oe 
ek “ permittees for. lands on ‘the: same. structure but. would be limited'in) =. 
holdings on the structure when a lease should be applied. for to inter-)..8.8" 
ests which, together with its direct. interests, in terms, of, acres, did aoe a 
oe not. exceed. 2,560" acres. - ee ee See coe a 
ioe ‘Taking into. sonideration) ihe rete of's anid’ séction. on so o thats” ee 
i 7 “permits and leases are now eranted - upon: the basis of: acreage rather™ : | el | 
than’ upon any ‘number of permits or leases, the foregoing. g. represents ee 
oa the views of the depar tment at the present aa ; ae aoe 
_*- And there is good, sound reason for these views: and ron ithe’ dis. ee 
7 tination which i is made between approved and: unapproved contracts. ae a - nod 
: When. a permit. is. granted or-an assignment ofa. permit: approved, eo 
_. the permittee or. assignee becomes entitled, in the-event of discovery, . a 
. of oil or. gas, to:a lease... Under the original section 27 of the leasing... 0 5" 
ae act, as it was ‘construed. by the department, and under: said’ section 27°. ae ae 
as amended, the right to hold oil and gas leases 3 is coextensive. with ; 
_ the tight to hold oil and gas prospecting DOMMES oe oe ee 
| The : questions submitted. L by. pus are. "Specifically. answered as Ce 


. follows: 


: (a). Eyen ihoteh! he: form of as agreement under diseus eee 
2 ; sion may amount to an assionment of. permit it is not necessary, to "s oe oe oa 
~ submit’: ‘such agreement to ‘the ‘department’ for: ‘approval’ aor to ae 
oe discovery. | ae oot eee ar oe ke 


@): Yes. 
- (e) Yes, 


| (@) “The opariton 1 may undoubtedly d dispose of operating contact” Dees oe 
..... in excess of 2,560 acres on one structure-and .7,680.acres'in any one, 
. State prior: to discovery, but. the department. does not. wish to be. 
_. understood as expressing. the. opinion: that: operating contracts. may — eee 
be ‘held and ‘may: be sold when opportunity. offers at any. time sadter oa 
eS discovery. _ | See 
—, €e)y In- view of the: cond itch the. depaitment, hae taleer" swith: a 
ie “popard: to operating contracts it must: be clear that-it is of the opinion. eae 
- that: such contracts, even though they. may include: ‘more than 2; 560 | 
acres on one structure or 7,680. acres in one ‘State,are not in violation, = 
: OF the laws. of the United States. It will be ‘noted: that. the third rete 
- proviso ‘to. amended section 27 has reference’ only to leases, because. ee 
oo abpwas, clearly intended to prevent monopoly. of. any of. the. mineral. peg te 
resources. governed | by: the. leasing act. The. department, has more. 
. direct control over permits.and has authority, to cancel them. Prior. 
to discovery of, the. mineral . for the prospecting. for which | ci is, : a 7 
8 on 3 granted the. permit. has merely, a, value for the. e-Blogpective; dliseovery i T, 
ae and, production a mineral. ee eo ee a a 


en a 


ie 362, | oe DECISIONS RELATING TO THE PUBLIC LANDS - ae Vol. oe 


ee : EXTENSIONS OF TIME FOR DRILLING UNDER OIL AND GAS PER- 


_ MITS—ACTS OF JANUARY 11, 1922, APRIL 5, 1926, AND MARCH 
Oy: 1928—CIRCULARS NOS. 801, 946, 1041, AND 1063, bea 


| -Insreucrions | : 
Po eset - , _(Cirenlar. No. ay. 


| Dovarmcont OF THE ia 

| | GeneraL Lanp OFficr, 
e. a = -_ | Washington, Dz @. » May 2, 1988. 
“ne ‘Reorsrens, Unrrep Siranes isp Orrices: : oy 
The act of. Congress. approved -J anuary 14, 1922 « Stat, 386), ~~ 


or : provides that the Secretary of the Interior may— ere fic 


3 it he: shall find that. any. ‘oil. or ‘gas permittee has been arable. with. the: as ra 


eee of. diligence, to begin. dr illing operations or to drill wells of. the depth. and within | 

-.. the time. prescribed by. section 13 of the Act. of Congress approved February 25, 
51920 (Forty-first: Statutes; spage:48T); extend the time; for: beginning, such drilling. 

ae or completing it to the amount. specified in: the act for such time not. exceeding 

= three years and upon such conditions as he shall. prescribe. E an 


* The act of “April. B, 1926 (44 Stat., ‘part 2, 236), Ganaies ‘the 
oe pMrtaes of the Interior to grant extensions fox an additional period | 
_ of two years— the ok Me ee ee AG ae Diet 
it he. shall find that the permittee has heen ‘gnable, with the ¢ exer cise e of reason- 
able. diligence, to begin drilling . operations or to. drill wells of the depth and 
within the time required by existing law or has: drilled wells of the depth and. . 

é within the time required by existing law and has. failed to discover oil Or gas, . 

: and desires. to. “prosecute further exploration, 7 

_ By act. approved March 9, 1928. (45° ‘Stat, 959): the: Semoun is 
- given authority to extend. for an additional period of two years any 
oil or gas prospecting ‘permit issued: under the ‘act’ of February 25, — 
1920, or extended: under: the* act: of: January: ii, 1922; Or as s further : 
| extended under the act of April 5, 1926s 


: if he shall find that’ the per mittee has been. unable, with, the exer cise sof reagoi- a 
able diligetice, to begin. ‘drilling operations or to drill wells of. the depth and — 


.. within the time required. by existiig law, or has drilled ‘wells of the depth'and =. 
within the time required. by: existing law,. and has failed. to discover oil or. gas, Bice, Sie 
and desires to prosecute further.exploration ©. 8» 5... | ee 
Src. 2. Upon application to the. Secretary. of. the Tnterion and | subject to valid ore 


| 7 intervening rights. and to’ the. provisions. of. section 1. of. this “Act, any per mit, a 


ae * which has- already expired because of lack of authority under existing law to 
ee make further’ extensions, may be extended for a Pee: of two ) years: ‘from: the ad 
’ » Hate Of : the passage of this Act. ee ee : _ ome Ce 
ae “Accordingly, the owner Of an oil and. gas prospecting idrmit. may rae 
_ Secure an extension of time thereon for beginning or completing drill- 


ing operations, by filing” ah’ application therefor showing that he ee = ee - 


a0 : entitled. to: ‘such extension under the provisions | of one of said acts. 
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The eae: may. be. filed i in aie district: eee Bites: mone juris- - : 


: : a diction. over the land involved or in the General Land Office, and — i ae 
= must be’ under oath or accompanied by. the affidavit of the permittee, ene eee 


= or his. -attorney: in fact, where such attorney has. been: given full 


| control. of. operations | ade the permit, cand corroborated - by the oe : ae - 
o affidavit of at least one: disinterested. ‘Bereon having knowledge of the 
ae facts. The. applicant. must show :” | 


al). That the corners of the dlaim ver baa aed <n ee a 


: "Gal monuments, and that a notice has: been posted as. required . by | ae - 
ae _ paragraph 1 of the permit, as. there: is. NO provision. of law under. 
~~ which: : the - ‘time - cae be extended _ for compliance with that 


. requirement, 


(2) What efforts, if any, Sree been anids S comply with: thet ieee “s 


< of the permit, the reasons for. delay i in the full compliance therewith, aie 7 
and: when he expects to commence. or tesume operations and any _ 
7 arrangements: made to drill. the permit lands; if the permittee has- 


ra entered into’a® contract: to. ‘drill. the land, the: application. must ‘be 


Po ‘supported by the affidavit of the drilling ‘contractor as to the terms | . - a 


. of the contract, the means at his. command for carrying. out the same, 
o and the time when he expects to begin: drilling operations iheretinder. 


(3) The drilling activities. on the geologic: structure on which: the Z . 


| eet: paul land 1s located, or within ten. tniles thereof, and the location. oe pad : 
of any: oil. or gas well being. drilled by section, township, and range, 
“with: full. information as, to when. the well was. begun, its” eDpreay ate 


EF as mate depth, and the prospects for. discovery of oil or gas. he ile. 
ne Contribution development programs proposing a. joint tot i a. 
: "group of permittees shouldbe submitted to the department. at. their | 
., inception in order that it may be determined whether, upon the facts 0 
oP disclosed ina given case, any ‘and all. permittees proposing. to con- 9°. 


“tribute may do: so. with the assurance ‘that..so long as the testi'is — 


se diligently prosecuted through their efforts, ‘but. limited to. the: period eee, 


e provided for’ in’ the. Teasing. acti and: the acts: ‘granting, extensions, ee 
a drilling on their own. permits. will, be excused. | Cats 
If the application. for extension of time is. pe on coueabition, ae 
| ae by the permittee toward sinking of a test well. upon the struc-° 


ture, the location of the well, full, disclosure. of the amount and nature. 

Spe Se of such. contributions. and the conditions under’ which the same were. ae ne 
Seng made. must, be ‘shown, which showing must: be corroborated. by the — 
affidavit of one or more of the parties. under whose authority the well 


o is being drilled. Every application of this nature will be submitted co at 
to. the Geological Survey for report; and if the report j js unfavorable. ne 


the application will be. rejected. subject. to appeal. If the Survey. 


a 7 shall | report. £ that i it is’ without, sufficient. data, as. sto structures in. the. sae : ee : 
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7 region upon hie to base’ any oan only ‘contvibutioas. 


ae : by permittees,’ any portion of. whose permit’ areas which* could’ be oe 
-- lawfully drilled lies-within a six-mile square formed by going: ‘three — - 


= miles-in each cardinal direction from the northeast corner of the legal 
—. =. subdivision on which the test. well.is found, or from the corner nearest - 

oe ~ which the test well is shown to be found, ‘weil be recognized, - o np - _ 

| The purchase. of capital stock of a. corporation: which is dalliae: en 

for oil: or gas In unproven territory’ and. which is dependent upon a aa 

os sale of its stock for the continuation of its drilling operations, by the 

holder of'a prospecting: permit. for lands upon the same structure as ha. 

- that where the drilling i is carried on may be considered a contribution | ae, 


toward the. cost of proving the structure which will warrant: allow: 
-ance: of extension of time in which to coniply with the terms of his. 


os) permit, if contribution 1 may be considered acceptable in: other respects, _ 
-. and if the stock does not have a market value or is. not. salable. 
oe Clearly, if the stock has a market, ‘value. the stock i is in itself a con- 

_. sideration for: the purchase price and. there is. no ‘contribution ; as con- 


7 a templated, here. Purchase money for stock which: does not go. ‘tothe | — oe 


mes corporation or. which 3 is not needed or used to meet the cost of testing — 
- the structure is nota contr ibution which can be ee as. sufficient.” 
a ae this connection. | ae 


In order to make the purchaee of Sticke acceptable as a sontiibiition: 


-.- applicable in the matter under consideration, the department must be 
.. satisfied that the purchase. induced the corporation to begin, or to 
_ continue drilling,’ ‘when in the:absence of such purchase it would not 

~~ have begun, or continued to drill. That does not mean, of course, that. 
the purchase of stock by one permit: holder must be sufficient, in and 


ae of itself, as‘an inducement but. that, several permit holders: may aan  & A 


oe Z in making contributions by means of purchasing stock. 


‘While no rule can be laid down which will govern every case Sot this. 


a. nature, the department will insist that contributions shall be sub- 


an ae ~ stantial; taking into- consideration the contributing permit: holder’ S 7 - 


: : _ area, the amount that has been expended 4 in the test or the: estimated - 
: thereof, and the sources of means therefor. - . 7 


Any extension of time to perform one of the acts Soaditcd: by the. 


ee permit necessarily extends for the same ‘period. the time for the per- . 


cs oo formance of all subsequent requirements. Where. a ‘permit: ‘bond has» 


been filed which dées not by its terms cover: extension: of the: permit, 
the consent of the surety company to an: extension of its*bond con-: 
current with’the life of the permit as extended: will be required, (a) . 


_. -where the surface rights are embraced in a. prior valid homestead — 
ot ehibry, ° (db). where a reclamation. project is involved, and (¢) where | 
Fs . ae has ave done on the eae land,” In the latter case ne bond: 


: tk L. D. oe is amended  apeoniitgiy. 
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er ratist: Be kept i in ‘fence until. a $5,000. deilling ae is. ‘furnished: ae the oe 
eee, ‘permittee, or his contractor, at the. time the notice of intention to. oo 
oe - drill is filed with the supervisor of oil and gas operations, Geological fee art, 
Survey, for the district in which the land is located, which bondand = 


oa . drilling plan must be’ approved by the supervisor before oe 18 oor 

eee commenced, as provided by Circular No. 1111. (52 L. D. 40). - eee 

2 in hig circular. will ‘supersede: -Circulars Nos. 801, 946, 041, and ce: 

eo 1063, (49 L. D. 403; 50.3...D. 567; 51 L. D. 278, 450). ee 

~"-You will give the widest: publicity to the above regulations that 2 a 

se may b be oS without Pes to the. United States. So 
ar ee . ene | Waturaae ae i oe oo a 


_ Comaéssioner. 
| Approved: ce eee Tr ote! asians 
LE Ge ee pt ae 

First Assistant Seoretary. 





. _AcoowTS—PanacRari 85, CIRCULAR No. 616 Ce iL. dD. 0), . 


AMENDED - 
: - : ora: | | —_ : a i " Ixemnverions r. @ 
= a “teireaae se ‘juss - 
| Davarrueyr OF THE 5 INTERIOR, ee oe 
ee GENERAL Lanp: Orricn, _ | 
_ Washington, D. O. May 3; 1988. 


a eee Une. phere Ti Orricns : 2 
. Her eafter you. will. carry as “ unearned moneys” > all payment of | 


purchase moneys tendered i in connection with final proofs on home-. — 


a . stead, desert- land, timber and stone, and mineral entries where final | _ | 


| “certificate j is withheld, except payments of. deferred installments on oe . 
is homestead _ entries. ‘embracing Jands: within ceded. Indian imiacs vy ei 
| tions. . an 


‘Paragraph 85 of ‘Circutas No. 616, approved August 9 9, 1918 + 6 


| Wartase Sper: 
‘Comamissioner. 
| Approved: aie gee 
=z C. Pai. pe | 
| First Assistant Secretary. 
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7 # EXTENSIONS oF TIME UNDER COAL PERMITS—ACT OF MARCH 


9, 1928 
e _Lxsrevorioxs | oe 
| i ‘(Cireutar No, 1149) 


| Derarromeye OF. THE Inventor; 
| - Gunrran Lanp Onna = 
ce ? | Washington, D. @., May: 3, (1928. 
. Reatsrens, Uncrm' Sea oe OFFICES: aoe 
By act. of Congress. approved March 9, 1928 (45 Stat. 981), the: 


ities “Secretary of the Interior was authorized to grant-an extension of . 

> time fora period of two years on any coal prospecting permit issued... 

under the act of February 25, 1920 ee Stat. 437 ve The act, eal ee 
does not. apply to Alaska, is as follows: re ais | 


ey Be it enacted by the Senate and ‘House of. Representatives ‘of the ae 2 
vo . States of. America in Congress assembled, That ADY . coal prospecting. ‘permit 
| issued under. the Act’ entitled: ge = 1 act. to promote. the. mining of. coal, “phosphate; ee 


oil, oil shale, gas, and. sodium. ‘on the public. domain,” approved. February 25,.> 
1920, as amended, may. be. extended by the Secretary. of the. Interior for ao 


| ~ period. of two. years, if he shall find that. the permittee has been ‘unable, with 


the exercise of reasonable diligence, to determine the existence or. workability 
of coal deposits in the area covered. by: the: ‘permit and. desires, to. prosecute 
further prospecting or exploration, or for other reasons: in. the ‘opinion of me 
Secretary warranting - ‘such extension. fart 

| Sec. 2. ‘Upon application . to- the “Searétary of the Interior; ‘and. subject: to 
valid intervening. rights and to. the provisions, of section 1 of this Act, any . coal 
permit that has. already. expired. because. of. lack. of authority under existing | 
law to make extensions, may, in. the ‘discretion of the. ‘Secretary, be. extended 
for a period ‘of two years from the: date of the passage of this Act. om 


| Accordingly, a permittee who has been unable with the. ‘Srersies 
of reasonable diligence. to determine the existence or workability 


of the coal deposits, or who gives 0 other reasons, which, in the. opinion 


of the Secretary, warrant an extension, and who desires to prosecute 
- further prospecting, may, if the facts. warrant, be eranted an exten- — 


| : sion of time upon filing an application therefor, accompanied with 7 
his own. affidavit. setting forth what. efforts, if any, he has made to 


war comply. with the terms of his permit and the reasons for failure fully a” 
Paes vc! comply therewith, such showing to be: corroborated by. the affidavit a 


of at least one disinterested Dear eying. actual knowledge: of 7 


oo) the facts, : | oo 
- -‘Under the second man = the ‘act, even. hers | a permit ed 2a 
prior to the passage of the act, it may be extended for a period not i a 
_ exceeding two years from the date of the act subject to valid inter-..0f-° 
a cd vening: rights and to the provisions of section’ 1 of the act. In. ms oo 
ae a! case would an. extension under section 2 go beyond March 9, 1980. 
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4 + 


Ce ae the erie ‘bond is ; limited to the. period : tok: shich. the de a . : : 
z was. eranted, a permittee must furnish with an application for exten- a as 
sion a properly executed assent by the surety. to the extension of his 


: a ‘bond: to” cover the: life of the permit. as it) — extended. if, an ee 


; ~ extension Is granted, or furnish a. new bond. foe eet 2, 2g 
. The. application for extension:may be filed .: in the Genera: Land atm ied 
~ Office or in the local land office. having jurisdiction over the land = 


ae ie involved by. the permit, to be promptly forwarded by the register to Fae 


: -. this:office. The: application’ should show how much: additional time is. 


‘. considered necessary. to. complete prospecting work. Extensions will . oe a 
be limited to such: period; not exceeding the two years. author- yo: 


: ized, as. may be determined to be allowable under the Sah ranma —e ios 
z ae each particular Case. 3 | ee 
You. will ‘give to. the beouln ae: the: widest publicity possible or 


- “without expense’! to the Government, a 
ee ee ee ee | Wrotram Stee; 


“Commissioner. ig Stig 


| Approved 
oe * First Assistant 3 Seoretary. 


x CONSTRUCTION oF THE ACT OF I TUNE: 1 1920, WITH RESPECT TO. 
PATENTS ISSUED oN cROW HOMESTEAD ALLOTMENTS — e 
“Instructions, June 4k HB 


INDIAN Lanne Manne’ Tans Arcovamn- Piper eeee Parmwe Resa 
| “‘VATION—VESTED RIGHTS—OrrIceRs—JURISDICTION—STATUTES, a a 


‘The act of June 4, 1920, did not impair or adversely affect rights that had ue, 
theretofore become ‘vested, and it is beyond the power of an administrative eh, | 
officer by the. issuance of. a new or supplemental patent to deprive an Indian es 


| -allottee of vested rights: to minerals in. allotted Jands. previously . p aeniited: 
under a trust. patent without miner al: reservation or limitation, ab Ba 


i ees! LANDS—ALLOTMENT—P ATEN? —ALIEN ATION—STATUTES.. 


“The act of J une. 4, 1920, ‘contemplated. that a fee patent, At. aapliea for se an as | 


_ Indian in connection. with his homestead allotment, should be in.the form = - ae 
of a restricted fee restralhing alienation of f the: > lands for. the period anecified. we 


ee _in- section 13 thereof. 


7 Inpran Lanps—Arorment Parent. 


A conveyance issued upon an Indian ‘homestead allotment faust the Goustrusil ee : fas 
as to its legal force ‘and effect in accord with the terms of the law under 4 ae Bead 


which it was granted and not. by the tert ms. OF the patent: itself. ae is 


Jig Fry: NEY; First Assistant Secretary: 


Your [Commissioner of the: General Land’ Office] let fae - (1290508- . ee 


BO O’C) dated May. 9, 1928, requests instructions in the matter of a 


as fee ioeca issued, March 8, 1928, to. “ee E. Eggert. ene of Cae 
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oe oo of the allotinent: of Olive Elk, an »allottes on. » the Crow : reser'va- oo oe 

; tion i m Montana. ‘ oes i ee | a2 ee 
7 - -:It-appears that said. iTiottes was ‘given: ‘a. ini cater. Decrie a ; 
| “y 1907, ‘under the. provisions of the general: allotment act of February — | 


ae pe 1887 ae Stat. 868), as 160 acres 3 of Jand. described as the ‘SW. A . aed 


Rue OT, Ty 8 8, R 25 5, “without limitation OL. ‘restrictions 4 as. sto. 


— minerals.’ S: an 
The act. ot: Su uné' ‘Ay 1920. “aL Stat. . TB1), 0 Sutlined: a apenas: ae 


lan for the. apportionment or. allotment of the unallotted lands.of — 


| oe the diminished Crow: reservation, containing something: over 1 500. ,000. _ .2 : 
 saeres: of. unallotted lands. oA ttor providing « for. allotments of ‘160 _ 
_ -aeres to certain’ deceased. members of the tribe, the equalization. of 


as allotments: previously made in certain other instances, the continued 

reservation of areas needed: for administrative | -purposes, and grant- 
oo ing certain. sections: to the State for school purposes, the remaining 

-allottable. lands” were to be divided | pro rata among the members of | 


- the tribe living on.a.certain date, in such manner that each member ~ 
. would receive an equal. share of the allottable . tribal lands for his’ 

| total allotment : as a. member of the: Crow. tribe. Section 18 of the: | 
> act provided— — . } 7 


) “hat. every ‘member of” chee Crow. ‘Tribe shall beeaienatee as: a “homestead six 
nundred: and forty acres, already. allotted. or: to be. allotted hereunder, which 


| - homestead. shall. remain ‘inalienable for a period. of twenty-five years from 


a the . date of) issuance. of patent’ therefor, or until ‘the death of the allottee: 
: Provided, That the trust period on ‘such homestead. allottments of incompetent 
Indians Tay be extended. in. accordance with the provisions of existing law: . 
Provided further, That any. Crow. Indian allottee may sell not’ to. exceed three 


hundred and. twenty acres: of his, homestead, upon: his application - in writing. _ 


and. with the approval of the Secretary, of. the Interior, under such rules and © 

regulat! ons | as he may prescribe: And provided further, ‘That. said land. to. “be: | 
sold by. said. Indian. allottee shail not exceed more than one-half. of his ir ri- 

: gable. nor. more than ‘one-half. of his agricultural land, and shall not include | 


os the. improvements consisting of. his home. 


| With respect: to minerals, section. 6 of the act ot provided— ; 


That any ‘and. all. ‘minerals, including oil and. gas, on. any of the lands 6. 


: ne be allotted | hereunder: are reserved. for the: benefit. of the members’ of the: tribe | 
a AE common: and may. be. leased for. m ning purposes, upon. the request of the - 


| “tribal council under such. rules, regulations, and ‘conditions as the Secretary ° 


> of the Interior may. prescribe, put no. lease. shall be made for. a longer. period 3 
7 than. ten years, but. the lessees shall have the right | to renewal thereof for -- 


a further period. of ten. years upon such. terms. and conditions. as: the Secretary 


7 of the Interior may. prescribe : Provided, however, That allotments hereunder et 


cmay be made: of lands. classified as valuable chiefly for coal or other minerals sors 


which may. be patented, As. herein provided with a: reservation, set forth in the: 


.- patent, of the ‘coal, ‘oil, gas, ‘or other mineral deposits. for .the benefit of. the | é ; gt 
. ao Tribe: And provided further, that at the expe non of Atty years: from me a 


~~ 


* 


oI | "DECISIONS: RELATING TO. THE PUBLIC LANDS 2 369 7 


Pe 7 f ° the: date a approval of this Ack unless otherwise érdered by s Congres the coal, as Cs Pca a 
oil, gas, or other m‘neral deposits upon or beneath. the surface. of said allotted BP PE boar 
aay jands: shall become the property of. the individual allottee or. his heirs. oe 
ek Under the provisions of said act Olive Elk was given a new or “ada ee oe 
e, ane tional trust patent for 360 acres. of land, anda 25- -year. trust patent. 
-. on her homestead allotment of 640. acres, which. patent issued in 1923.0 
aes and included the 160 acres embraced i in. her. former trust: patent. OF ec . ae. 
December 2, 1907, the later patent of 1923 reserving for the benefit of 
Oe ‘the: Crow tribe all the. coal, oil, BAS, or r other mineral, at deporte in: als ie 
oe oe the lands so patented. _ Pee 
Phe 40-acre tract, viz, , SW. yy NW. ys Sec. ‘1b, Ty & << RB 35 E. Bh oan 
oes pnrdiaced: from Olive Elk by J. E. Eggert isa portion of. her original | ee 
- allotment which was: ‘patented in 1907, and as above pointed. out, aie 2 
i BISO. included in the homestead patent. of: 1923, which: ‘contained as. 
reservation of minerals in accordance with the provisions. of the act iti 
.. of June 4,. 1920, supra, under which the: new or additional allotments. 

“so Wwere- onde Consequently, the fee patent given to: the: purchaser, . wre 
-"Eegert, contained the same > reservation. of minerals as ‘Olive Elk’ a — 
homestead patent of 1923. ase a ee ae Stee 
This. stated in the aibmiion that the ae patent: has eee re. ne 

turned, ‘accompanied: by a request: for.a. new patent without. reserva- 


tion or limitation as to minerals, the purchaser contending that. the. 


~ land.is not subject: to the mineral reservation. authorized by. the act of or ee 
_ dune 4, 1920, supra, as it was: allotted. prior, to that act. | 


The department believes this contention to be well. founded, and a a 
new patent should issue to Eggert : as requested. _ ie a 
' The original 160-acre allotment made to” Olive. Elk. was. “pithont: 


| “yéservation, of minerals. The trust patent. of 1907. upon said allot- 
“ment conformed to the law under which it was made and was. without a 
os mineral reservation. or. limitation. ‘Under. said patent. Olive Elk took. eae 
and held. a- -vested: interest, in the land. She: acquired said. interest oF ee 
13 years before the: passage of the: act of. 1920, and she could not-ber. ss” 
deprived ‘thereof, against her. will, even. iy Congress, or: except aoe ~ 
ee through the. sovereign power of eminent. domain. Ho owe v. Parker eas 
ee CU Fed. 738) ; Morrison et as. v. United: States. (248, Fed. 854) 5 Cor ee “ve 
 nelius v: Kessel (128 U. 8: 456, 461); Ballinger v. Frost: (216 as Be Oe ae 
Eke a 940). > Not only: was ‘It. beyond: the power of. Congress: ‘to. invade ae e a a. 
property right, or alter, diminish, or take from the estate vested in 
_.  the-allottee. aie the ‘patent of 1907, but it. clearly was notthe intent. 
OF: purpose. of the act ‘of 1920: to” impair. or adversely | affect. ‘rights _ 2 . et 
~ which had theretofore’ become vested; and if it is. beyond the power ek ete 
of Congress.to invade a property tight surely'by the same token itis 
He beyond the power of an. administrative: officer: ey the. i issuance. 2 of a Be ee 
oe eo 57522—27-—vox, B2— 24 ae ee 


*% 
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cae new or supplement patent to take away | an “interest that has ¢ ‘once a ’ 
a Soh wested,. . rae pe ee 


- -xeceived 5 in some cases. directing the’ partition of the homestead lands — 


a and the issuance of new trust patents to. the heirs. | You. Say that a 


this. would seem to call for a declaration in the new patent that the 


Pa trust. period therein fixed will: run from the date of the original — a 


ar, homestead patent. as. directed 1 in 88 L.D. B58, andthe act. of. May 18,. _ 


ee 1916 (39 .Stat.-123). -'This: conclusion: being: based-.on: the: premise i ac 
wo. that: the instrument ‘or conveyance given to: the Indians on their Aa 
oe homestead. allotments is a trust patent in the. form drafted by the 


Cae ‘Solicitor of this department in his’ approved - opinion of October 26, 


PL foo (unpublished), respecting the evidence of title to be given Crow Pe 


oe _.-allottees under the act. of June 4, 1920, supr a. oe 
You say further that i in event the homéstoad patent i is consider ot, ie 


raat a restricted fee patent; and nota inere trust patent, new trust patents 


io Sa apparently should not issue on the orders which have been. received 
directing the partition of the homestead lands, but - appr opriate meas-_ 


~~ ures should be taken for the. disposition. thereof under the ot ovisions 


a ps the act of June 25, 1910. (36 Stat. 855). 


The act of June 4, 1920, supra, under which: the Rotter Cri | 
reservation was: ‘allotted, imposed a restriction. upon the alienation 
of lands set aside: for homestead: purposes, ‘as set’ out in section 18 


-, hereinabove. quoted. ~The act. contemplated. the «issuance of trust 


patents to” all allottees for. all their lands’ but. provided that com-— 
petent Indians, if they elected in writing, were to be given patents in 
. fee simple, except for their homestead lands. It was. provided in 

section 1 of the act that “no patent in fee shall be issued for home- 


~ Another question propounded rélates: to: oes Gale: hanes ee fe 2 


stead lands. of a husband. unless. the. wife. joins in- the application, a 
Tag who. shall be examined separately | and apart from her: husband, and 
oer) certificate: of the officer taking her acknowledgment shall: fully set 


‘forth’ compliance with this: requirement.”. It was.clearly intended, 


a however, that the fee patent, if applied for by. the Indian in con- oa 


oe nection with his homestead | allotment, should be in the. form ofa 


: restricted fee. restraining alienation of. the: lands for the. period speci-. : 


fied in section 18, inasmuch as. that. section declares 3 in unequivocal oes 


ae terms’ that homestead lands “ “shall. remain inalienable for. a. period os 


i | of 25 years from the. date of 3 issuance e of pao Y therefor « or until the ae ed 
_ death | of the allottee.” | atte ee eats ees tae 


From. what has been said: ne is eo that: 26 fastcaments, or convey- ae 


Y ances: issued - upon these: Crow homestead. allotments must-be con- | ng 


; ise Ee strued.as to their legal force and effect in accord. with the terms of 
ee the law under which they were granted and not by the terms. of =. 7 a 
Fes, ee itself. United States v. Saunders _ Fed. gies. Burke Ve S 
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oF Southern Pacifte Railroad 0 omupany (234 U. S. 669). “Te the. 5, allcties: ee 
being competent, elected to take.a patent in. fee then the patent issued 
_. to him must :be regarded ‘as:conveying the fee subject to: the: stated ce 
bee restrictions against alienation, notwithstanding the allottee may actu: = — 
ally have been. given | the prescribed form. of trust. patent. With — .< 


o respect to this class of patents. or allotments, that: is, restricted allot- ao 


ments, trust patents should not. issue on. orders directing the. partition — Seeae 


- ‘ of the homestead lands. Such. cases should. be. returned: to ‘the Cote i aS 
missioner of Indian. Affairs: for such further‘ action as may be appro-_. ne se 


:, Le . priate under: the act of J une’ > 25, 1910 0 (28 Stat. 5). and the act. tof oo | 
_ — June 4, 1920, aioe . oe 


NEVADA IRRIGATION DISTRICT a 


“Decided. J anuary 13 , 1928 


WareR- Power “Progecr_-Powsn. Sive_—-Arprication--EacEs se—Wirsprawat— ae 


- FEperan, Pownr. Commission. 


- The filing of an. application. for a Sicetice: fe ‘water-power priv. eed ae a 
- the act of June’ 10, 1920, automatically withdraws the land from. entry = ., 
| Me . and. disposal, and. ‘the power site ‘thus created is. reserved from disposal. 


under. other’ laws until. otherwise directed by 3 the Federal Power Commis- 
mission. or: by Congress. - et et | 


Warur- Powis, Prossoi-Licuwsm—Ruoxtt ¢ OF War—Lasp Dupanryent Ieper gee 
“PowER ComMisston—J URISDICTION.. tae 


“The land department is prohibited _ section 24 bot the: Federal. Water Power. | 


. . Act, ‘in the. absence of. a. determination: by: the Federal Power Commission ; be 


; as required: by that section, from. granting a. right OL. way’ ‘under the. act. 
of March: 3, 1891; as. amended, over. lands embraced. within a license for — 
‘ water-power: privileges issued. pursuant. to the former. act; notwithstanding ed 


2 that: the appl: cant. for’ the ent of wey: and ‘the: ‘licensee are one and ane — ao" 


ee same person. 


“Waren-Powsn Progeor—Licensn—Ruservarion—Faspprat Powrn Comaisston. 


A declaration’. in: “a. license ‘issued: by ‘the. ‘Federal Power. Commission a oo oo 


,  suant to. the act of. June 10, 1920, to. the effect that it “will not interfere 


| or be inconsistent: with the. purpose: for which: any reservation affected 2 ne 
2 thereby was created. or. acquired,” a relates. only. to such. reservations. as ae 2 
those defined in section 4 of the ‘act, and is not in any. wise a determina- + eg fee. 


ta tion such as that contemplated: by. section 24 t thereof. 


a "Wer; Seoretary: 


The Nevada Irrigation: Distict hae Spoaled: from a Gaines ‘at. . 


. She: Commissioner. of the General Land Office dated J uly 11, 1997, ed 4 


rejecting its application for aright of way : for certain reservoirs: and eo 


~~ eanals, under the provisions of the act of March 3, 1891 (26 Stat. ee 


an 1095), as supplemented by, section 2 of the act t of f May 1, (1898 5 (30 : oe 
oo . Stat. 404). 


4 See seadsk Gk odes for rehearing, page B77. 
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She. petord: hors that” on: Mee oa 4997, , prior. S ‘thie. iin: ane 


ae, Sas Sapeed from, the. Commissioner ruled: the. district: to'show. cause . 
oe why? its: application should not be rejected .on:the ground that the, 
os.) Jands are not. now. subject. to disposal - under. the said acts of 1891 . 
~~. and 1898, the project. being practically. the: same.as that. upon which 
Sey a license. was. granted to the district. by. the. F ederal Power Commis- oie 7 
-  ... gion on-November 16, 1925, under the provisions of the actof June 10," 
1920" (41: Stat. 1063). nee to.the:rule was made by. the district: 


ee os and submitted to the: Federal Power. Commission for consideration: - 


pa In his reply: the. executive secretary discussed the showing and. argu: - | 


- ie ment. ‘submitted in support ‘of the application and for reasons stated _ - 
..... therein: advised of the objection of that office to the approval of 
us, the application. The Commissioner of the General Land Office con- ~~ 


7 8 curring in the views expressed. by the executive. secretary rejected : - 
- the application. Copy of the letter of the: executive secretary was. 


mo furnished. the: district, together, with. the Commissioner’ 8 decision, : rf 
a — appeal \ was taken in due season. ns eae ee oa 


_ The basis: of objection, as appears from the letter of the executive ee 
ae secretary, may be stated briefly as follows: = | v6 
1. That: the issuance of the license constitutes a ‘disposal, of the . 

: lands: affected i in accordance with the: definition of the word “ dis- 

posal,” as. used in the opinion of this: department reported in 50 
wo Vay D. 660, concerning the. matter. of a license, issued, fo: the Ban. 
J oaquin Light and Power Company. : : 


2. That the lands are reserved ‘for’ sate iocation; or. ethics dis-- 


posal. under the laws. of the United States by the provisions of section 


et 24 of the: Federal Water. Power, Act until otherwise directed by the Saar 
ki Commission or by. Congress. oe 


8. That under: the. ‘power re Congre ess. ee taken? pains to preserve 


| certain rights to the United States which should be. retained unim-— : 


: paired in the administration of the two statutes (citing Utah Power 
and: Light Company v. United. States, 243 U. S. 889), and if the two 


rights are inconsistent it would be bayond: the authority of adminis- - 
trative officers to grant a greater right than. is contemplated. by the. | 
co) ee act under which disposal has alr eady been made (citing Kern River. 
«Company v. United States, 257 U. 8. 147), and thatif the. rights 


ogee = for. irrigation and. power are not inconsistent the: licensee making) use ee 
oa for both. purposes needs. no new grant. 2 : | ie 
ao te eae The: questions raised on. appeal concern: A pritaarly ¢ the ‘above- hee — 
: eo ne grounds ‘of. objection. In. addition the executive secretary oie 
expressed. the view that the district: is not in need of additional: — 
| authority for’ the ‘construction,’ maintenance, and operation of the | 


a . : = works, since its: irrigation rights are ‘unaffected by: ‘the. license + and oe 
ee . further, that under its contract with the Pacific Electric and. Develop- _ 
| “ment ¢ Company the main use of the right of “a is the a - 
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aE | oe power ad aoe for. iptidabion it aS s required by the acts of BOL ae : 
< “and, 1898; under which the application i is-made.. Lene oe 


| » Counsel: for: the: district. has submitted: brief and: argument in rane a : yh 
“port: of the ‘application: and: appeal, and oral. Leese were pre Se 


eo 7 sented before the department: on: December 15, 1927. 


_ ‘The’ statements submitted. on behalf of appellants concerning: the os 


: ; is é organization, of the district ane the. ele oe this. Project: are eit 
7 — as. follows: eae — ae 


The district is a public conporation, or sania and cxisting under es : o 4 


a August, i4, 1921, it: dinbraced: a “little « over. 200, 000 : acres. i: land “Tt: | ae 
was ‘enlarged j in. 1996 to: include upwar ds.of 60, 000. acres, and ‘proba-- a 
| dle. additional- lands. cwill: bring the aggregate. area to a total of: 


shore: than: 3800 000: acres,.. located in Nevada, Placer, and - mba ges | 


- Counties. In'1925 the State. division of water rights issued permits oe a 
~ to. the. district for the appropriation. of waters for. the irrigation Of 
the lands. In: 1922 the district: filed an application with the Federal » eee 


Power Commission. for a. license’ to: use: certain ; par cels of: unappro- 
priated. public lands. for the. purpose OF. transporting. the waters, 
from the point of appropriation. to the place of use within the. 
boundaries. of. the. district, and. under. date of November. 16,. 1925, oa 
the ‘commission’ ‘granted a license to the district under: the. ‘provisions a 

of the act of June 10, 1920, known: as the Federal Water Power Act. — 
It is further’ stated that it. would not. be feasible. for. the. irrigable. 
| lands to carry. the cost. ofthe project, without the. aid to:be derived’. 
from the utilization of the. waters in the development. of. hydroelectric ¢ 
oe energy, and that in routing the waters from.the higher altitudes for’ 
nse in’ irrigation it is feasible and practicable to so route them as. tO5% 


develop approximately. 1,400,000,000: kilowatt-hours -of hydroelectric. ae 

energy per. year at an estimated approximate cost. of $37, 000,000... ‘The pac | 

_ use of water for. the ‘development of electric power for. ‘irrigation, eee 
districts is authorized by the laws of the State to aid in carrying One: 2s3 


_ ‘the main purposes of supplying water for irrigation purposes to the. 68. : 


| lands within such. districts. ‘The district has determined to. develop - i 2 : 
| hydroelectric. energy: as. subordinate to its main and. primary” busi- 


_-ness.of furnishing water for. irrigation and has provided that power | oe oe 
ne development. shall be carried out: within the control: and under the  .. - - 
+ direction of. the: district. through: an independent. corporate. agency; a 
| | assuming. responsibility : ‘for financing, developing: rand: operating a3 os 


~ the: same: under: contract. The application | under the acts. of 4891. me : 
and 1898 was filed for. the purpose. of securing’ a more: stable and 


. _ permanent. title:on. which. to: establish | a financial structure. and. to. ea 


4 enable it:to. develop 1 the necessary, water and construct: the enlarged. TA. 


: oe works. indispensable 1 to. ithe. ‘impounding « and. ‘transportation on auch ee ee 
3 water. | a : | ee ee 
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oie the ae a statements predented i in. i bebalf of ‘appellant oe 


* oe is urged that the. project. is in its nature a ‘public enterprise; that : . : 


a - the district i is a bona fide irrigation ‘district. whose chief aim is the — 
Ly irrigation - ‘of the lands within. its” boundaries; that. it. is: organized — 
and established under State laws; that it has adquired: water rights: . 

ooo = ander: State laws for the irrigation. of the lands, and the develop- 

ment. of power is subordinate -to: its main and ‘primary: purpose. of 

furnishing water for. irrigation, and that. therefore it has an.abso- ~ 
oe Tate right to a grant of rights of: way for its canals and impounding. 
works, and. that the United States may. not in law, and- certainly. 
pene “not: in equity, deny such rights of way over the public lands. @ be 
ee All of the above matters: would be: proper subjects” for consider-_ * i 
os ion before a right of way under the acts as applied for may be. 
_.. granted in any case, but before this department may consider the 
eS application with a view to its: approval or. rejection, according to its: 
merits, it is necessary to determine whether, in view of the granting 

_ :0f:the license by the Federal Power Commission affecting the lands: 

on: question, it would have: authority | to grant a right-of way, under . 
3 the above- mentioned acts as now: applied for. : This issue is raised 
bythe’ objections of the executive secretary hereinbefore referred aoe 

= pot and the answer of counsel in. the appeal submitted. "i 


a Considerable of the argument is devoted to a. disciaivil of’ the” 
| Povo of the executive secretary to the effect: that the license issued — 


- by: the Federal Power Comission constitutes.a disposal of the tract 

te ea in. accordance with the definition of the term “ disposal ’ e appearing 
ae ‘the opinion. of the. Acting: Secretary of the Interior as cited in = 
the. letter. pie that: opinion it was held that the issuance of the 
~ -. license constituted a disposition of the tract. within the meaning of: 
section 2 of the act of September 99, 1922 (42 Stat. 1017), and that 
a the Secretary 4 is. forbidden to quitelaim ‘the tract to. the party who - 
i. ~ conveyed: it-to the United - States... Counsel: concedes. that. to quit- a 
 clairn the land ‘affected to the former owner, or his ‘successor In” 


: interest, after the Federal Power Comission. had issued> a ‘license to. 


pg? es ‘the corporation, would have created conflicting interests in the same ; | 
ands. : It i is urged, however, in this. case, that the licensee under the 
=. _ Federal Water Power Act: and the applicant for right of way before 
_» this department are one and the same party, and that. therefore no 


2. conflicting interests in the same land | will arise ‘through: the granting. a, 2 at 


a a OF the: right J now applied for. 


"This department, however, does not baicne that the identity « of the 
| liveness under the Federal Water Power Act and the applicant for 
right of way. under other acts now before this department, involving | 


the same lands.and the same project, can have any material bearing | 


- in the determination | of the. > questions ‘presented to > this. department 
: by this apport pee. | ae ere 
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. ~The ‘act cof ‘1891. _ provides: for rohke of way, y through: the é-publies © a ; : 
rane and reservations of the United. States for. ditches, canals, and i osst 
reservoirs for the purpose of irrigation, but not for any. other. purser 


pe ~ pose. ‘The act of 1898 did no more than: to permit. rights. of way a - 
- obtained. under the act of. 1891, the use of. which was restricted. toe 


- . irrigation, to be. used also. for purposes of water transportation, for. 


oa os domestic purposes, or. ‘for the development of power. Irrigation ~ was” : 


still to be the main purpose, and the other purposes were to be’ Sib: 34 3 


7 ~ sidiary. Kern River Company Vv. United States (257, U.S. 147 Pe bo , 


; | The right of way intended by the act. Was. neither a mere easement Ss ee 


~~ ; nor a fee simple absolute: but a limited fee on an implied condition — le ee % 
of rever ter, in the event the. grantee ceased to use or retain the land 


for the purpose indicated 3 in. the act: Rio Grande Western Railway no 


| Company Vv. ‘Stringham (239. U.S. 44: AT ie Kern River 06. “supra.. 


‘Under the Federal Water Power Act the commission.is. authorized : ge ees: 


and empowered to issue licenses to qualified parties. for the purpose — ce. 


a. OF constructing, operating, and maintaining | dams, ‘water conduits, 


reservoirs, ‘power houses, and transmission. lines for the development, es Be 
transmission, and utilization: of power upon and across: the: ‘public a re 


4 lands and reservations of. the United States, provided ca 


. “That licenses shall ‘be issued. within’ any reservation only after. a finding by fe oe 
7 the commission. that. the license. will not interfere or ‘be inconsistent. with. ‘the —_ 


~ purpose | for which such reservation | was created or. acquired, and- shall be 


i subject. to. and ‘contain . ‘such. conditions . as: ‘the: Secretary. of the. department 


under | whose supervision: “such recervation: falls shall deem RO CENSAEY: for. the it eee 


. adequate protection and. utilization of such resery ation.. 


The ‘terms and conditions under which such license shall issue are re nee 


“ fixed by the statute. : 


- Authority to grant licens aden a ‘Federal Water. Paver’ ve ie : oe 
is vested by law in the Federal Power Commission, and. authority . ore 
_ to ‘grant: rights of way: cunder:-the: acts of 1894 and-1898-in. the Secree 


. ee tary of the Interior. Applicant has applied for and secured a right — oe 
fer the. project: under the Federal Water. Power. Act. The rights 


-_. of the licensee and the effect of the application for and the issuance 
oe ‘of the license, with respect, to the lands affected, must. ‘be. determined = 
according to the provisions of that. act. The status: of the land Cat faa 
ee affected by the license i is fixed by: that act, which i is controlling upon - aS oe 
the Federal Power Commission and this department as well. Se) eee 
_. By reason of. the: filing of. appellant’s application. for and ee aa is 
7 granting of the license; the lands in’ ‘question, by express terms:of 


‘5. that act, have been “ ‘Yeserved from. entry, location, or other’ disposal he 


“¢ under the laws of -the United States’ until otherwise directed by. the a 


oy - : commission or. by Congress.” Section 24 of the act reads. as follows: oe 


oe - That any lands of the: United States included in any. proposed project. “andet a ee é we 
the provisions of. this act shall from the date: of filing ‘of poplaront ‘therefor Rate ae gee 
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oe. be reserved. from: Sie location? or other disposal: ander the ins of. ine eee i 
aye States. ‘until. otherwise directed by. the. commission or by. Congress. | Notice that 


. such. application, has been made,” ‘together with the date’ of. filing | thereof ae os 


and a’description of the lands. of: the United States affected thereby, shall be 
. filed in ‘the: local land: office for the district ‘in which such lands are located. | 
a Whenever the commission shall determine that. the value of. any: lands ‘of the. — 
. United: States: ‘$0 'applied -for, or heretofore, or hereafter. reserved or classified 


ag, “power. sites, will not be. injured or destroyed for the purposes of power. | 


ae development. by. location, entry, or selection under. the -public-land. laws, the - een 

‘ Secretary of: ‘the Interior, upon notice of such determination,’ ‘shall - declare. ry 
eo Such. lands open to. location, entry; OL selection, subject to. and . with & reser- 
. vation’ of the right of: the. United States or its permittees or licensees to’ “enter | 


te » upon, oceupy;: and use any part or all of. said lands necessary, in the judgment - toe 


es 2 the commission,. for. the: purposes. ‘of, this. act,. which right. shall be expressly | 
reserved: in’ every patent ‘issued’ ‘for such. lands; and no: claim or right to com-.) 


pensation shall” accrue from the occupation. ‘or: use of . any: of ‘said lands for: ; 


| ee said ‘pur poses. “The United. States or any, licensee. for any ‘such Jands hereunder 


7 may enter thereupon for the purposes of ‘this. act, upon pay ‘ment of any. damages | 


 toverops, buildings, or other. improvements caused thereby to. the owncr thereof, 


Or. upon: giving a. good. and. sufficient bord. to the ‘United States for the use 
; and benefit of the owner to secure. the payment of, ‘such. damages as may be | 


determined ‘and fixed in an action brought. upon: the bond in a court of compe- - 


: eo) tent. jurisdiction; said bond to: ‘be in: the form. prescribed by the commission =. 

fa Provided, That - locations, entries, Selections, or. filings heretofore. made for’ 

_ lands. reserved as ‘water-power sites or in connection with. water-power, develop- ee 
ment. or. electrical transmission may proceed to approval or patent under and a 


| subject to, the limitations and conditions in this section contained. | 


“Ie: will thus be seen. that the lands were automatically ‘withdrew - Be 


a front: entry and disposal. by the filing of the application for water- z 
- power privileges under the act, and the power site thus created is. 


te reserved from. disposal under other. laws. until otherwise. directed. by 


the commission or Congress. The’ section also. prescribes, upon a o>: 


_ determination’ by the commission that the. value of the lands will not ,_ 


| a be injured : or. destroyed. for. the purposes: of power development. by. 7 
location, entry; or selection, under. public-land: laws, the Secretary 


oft: the Interior, upon ‘notice: of. such. determination, shall declare — . ait 


~ such lands open to location, entry; or selection subject to certain. . 4 . 
reservations for the benefit:of the Government and the licensee. This 


. | . + department manifestly i is without authority to declare-the lands. open: | 
_. + to location, entry,: or selection. unless the. Federal Power Commission 


Bes shall make-the determination. as required. by law, nor until it.shall. a 


- - ‘receive due. notice. thereof. as prescribed. by the section in question. 


‘The; argument is made-on behalf of the district with. respect to 
_ the ‘provisions: of section:24, that. others: would: be. prohibited from _ 


-. applying under the act of 1891, but. by reason of a merger of inter- 


ests of the rights of the licensee with the rights of ‘applicant, 7 : 


. said section 24 “would have. no prohibitive. effect, and even though it 


aoe did have, | it would leave the .Federal Power ‘Commission without ee 


ce good reason: : for not consenting to the granting of the > application, 


as 82] i. kee “DECISIONS RELATING TO THE, PUBLIC LANDS 877 oe 


¢ - ida ae act oe 1801, ad further ‘that the decision | in. ne i oc = - . 
', to the effect that it « will not interfere'or be inconsistent with the. © 9° 


| _ purpose. for which. any. reservation affected. thereby. was. created or. — : a. : 
: acquired.” » constitutes a determination by the Federal Power. Comi- © fe Oger 


mission, and this department, having notice: thereof, is now required 9° 


“to. ‘declare: the lands described i in- the. ‘appheation. now. under sams fo : 


* ‘eration open to. entry. 


In the opinion of. this department! the. prohibitive Bice of sec- o aa 
. tion 24 are plainly: applicable. regardless” of the identity. of: the 0. 


; licensee and the present, applicant. ‘The purpose of the present. ap- Sere | 


- plication. i is to secure a. right ofa. different nature subject to different oes = ‘ 
conditions and. under other laws. Such right. could not be granted _ eo 
in the absence of a determination. by the commission as required. by ice 
section 24. Nor can the declaration in the. license, referred toin-the, =. 

brief, be taken. as a deter mination within the meaning of. said section, ee 

which would. authorize this department to. declare the. lands open.to 
entry, location, ete, since such -declar ation: clearly. has. no relation, 


to the determination: contemplated by. the section. . It- concerns: such . 


reservations . as national forests, military reservations, ete., as dee 


fined in section. 4... regulation ‘1,..0f the. rules. and regulations of the . 


Federal Power Commission, . within which the commission. is author- ae 


ized .to erant licenses under certain conditions under section 4. (d) : 
of the Federal Water Power. Act. The language of: the. statute is 
plain, and the necessary: determination essential to. the opening | of 
‘the lands to other filings under other. laws has not. been. made. 


‘a 


tis therefore the opinion’ of. this department that in view of the | 


: stitus of the lands created and existing ‘by reason of the: outstandin e- ao 


license granted by the Federal ‘Power Commission under the act of 


ae J une 103. 1920, supra, it: is. ‘without. authority to grant: the right. of. eo ar 
way aareotine: the same lands under. the acts of March 3, 1891, and elas 


May: 11, 1898, Supra, aS applied: for. by. the. district. 


. For. the’ reasons. above stated, the action of the Commissioner in sed 


fae rejecting the eapplication must be 


an aS cape ae ee a aoe - 


NEVADA. IRRIGATION DISTRICT. ON ‘REHEARING) gee fe 


na 


Decided June b 1928 


, Warer-k Powse Proseor—Avericariox—JoRIspIOTION LAND. Devanrscowt Fp ir eee 


. ERAL: PowER CoMMISSION. 


“Jurisdiction of the Land Department over ands of the United: States’ ae se 

fo 2 in any proposed. project under’ the acti of June 10, 1920, automatically. 
‘terminates upon the filing of an ‘application therefor with the Federal’Power 90 

~ Commission, and-it has no further control: over such. lands. until and unless bie 


jurisdiction is: restored by the commission or by Cone ess. - 


| * fame uring Sabrent: 


B78 DECISIONS RELATING TO THE PUBLIC LANDS WoL. 


stig 28 


_ By decision dated January ° 13, 1928 (aL L. D. BT 11), ‘this ae react oe 


= on rejected the. application of the Nevada. Irrigation District for right: . : ee 


Ma. of way for. certain ° reservoirs and ‘eanals on the. public lands, under * 


oF the provisions ofthe act of March 3, 1891. co Stat. 1006), as s amended > . : a 


oe by tho act of May 11, 1898 (30. Stat. 404). 


. Motion for. rehearing has been filed, bere ciee in: gubstance: awa ms 


the conclusion reached is based upon an interpretation and appli-- F 
ar cation ‘of the provisions | ‘of ‘section 24:of the Federal Water Power — 
~ Act. of June 10, 1920 (41 Stat. 1063), that: ; is SO strict and narrow as — 


- om to be wholly unwarranted by the language or purposes of said section. 


I am not impressed. with this contention: The language of the law 
is clear and. decisive. — Under the first. sentence of section 24 the mere. 
filing of an application: for avater® =power ° privileges operates. autos — 


> matically. to withdraw water- -power ‘sites from entry, location, or 


disposal under other laws. “until otherwise directed by the com-— : 
Mission or by Congress.” Section 29 of the act. repeals: all acts or 
parts of acts inconsistent: aac. ‘Iti is clear beyond question that 


the jurisdiction: of this department over any lands of the United 


io States included in any proposed project under the provisions of said 
act automatically terminates upon the filing of an application there- 
~ for with the Federal Power: Commission, and this department has no. 
| further contro] of the lands until and unless, junediction 3 is restored by 

the commission or by Congress... 7 2 | 
- I see no such doubt or ambiguity in the language eniployed i in the : 
. act.as.to: justify. resort to other aids for construction. . The statute is 
plain and. decisive. and affords its own inter. peotenons: 

‘The motion for rehearing i is, , therefore, denied. | | 

a “Motion denied 


Pr ’ 


“BOARD OF SUPERVISORS, ‘MOHAVE COUNTY, ARIZONA. 
_ Instructions, June 18, 1928 


- Ponuie 1 Lanp—Srcrmrary < OF THE Invertor—Price—Misncom ‘Price—STarures. a | 


“Where the law permits the: Secretary of the. Interior to. fix the price at which . . = 
any par ticular body of publie:landg is to: be disposed. of, and be thereafter ox 
~ sets a price for their. disposition pursuant ther eto, the price: thus: fixed. is sae eae 


the “ “minimum price. A ae a 


“eMnne | CLAIM. — Aganedupier: Wore _HXpENDITURES - — _ Discovery - — - Apymnse 


 CLarm—RECREATION Lanps—EvIpence—BURpEN’ OF ‘PRooit Presumption, 


ne Where, mining. locations have been unchallenged for-a number of years, and 
Po -development. work has been. done. upon. them, the certificate of location cre-  — pat 

_.- ates: presumption. of. discoyery.and a ‘valid location, ‘and. anyone seeking — ~_ 
a rights under other public-land laws adverse to those of the mining claimants. 
must assume the. burden of controverting the. pris ima Ee acie title of ne mineral a 


es, claimants. 


| a aa ‘DECISIONS RELATING ‘TO THE PUBLIO ‘LANDS - | BIG ee 


- DEPARTMENT. 


‘The Government: can not convey # an | unassailable title under some 5 other pune 7 ne 


- Mimixe Craric—Apvirse. Cuarie—Reoreation LannsNonton—Hinaniwe— LAND ae. 


land law to. lands.embraced. within a. mining location until, after due notice = er . 7 
- of. charges: and opportunity” to be. heard has been’ given: to the mining daim-) o eee og 


ant, there has been an | adjudication by the Land Department that the claim oe, an 


‘is, invalid. 


eo aan ‘S Coss —Pxactice—Serxorros—Reoinanion S Laxos—Aoxaxe | Oratne—Apvmnse A 


_ CLAIM: 


| “where a selection i is made ‘under the | act of I une. 214, 1926, for. lands for: reere. . 

: oe ational: ‘purposes: that: are. embraced within | a mining location, no public... 
nee interest « exists that dictates. that the Government assume the bur den ofex- 8 

pense of. removing the cloud created by- such claim on. the title sought by the. : ene 


a ‘selector, but that burden. must be- borne by the selector. himse‘f. 


: Novice — ‘PRACTIOE- —— MINING CLAIMANT = — . PATENT - — - Discovuny - — - Assussit MENT a ee 


" Work-ADVERSE- CLamm—RECREATION ‘Lanps. 


Where adverse proceedings’ ‘are directed ‘against a mining - -daim, rene “tie ‘s aieai = 
- which is hot being sought by. the claimants thereof, charging failure tomake 
ae discovery | of mineral and. tO. perform the required: assessment. work, lo) | 
| authority, of law. exists. for service of notice by publication, 1 but service must oe Poe 


“be per sonal as. provided by Rule 7 of Practice. 


Finney, First Assistant Secretary? 


‘Consideration has been given to the letter of ihe Commins. oF | 


the General Land Office to the register of the local office at Phoenix, 
: Arizona, directing | notice of classification and approval of selection 
for recreational purposes of Sec. 20, T. 20 N., R. 15 W., G. and'S. 


SOR: M., made by the board of supervisors of Mohave County, Arizona, 
which section ‘was: withdrawn. pursuant to.the petition, of. the. selectors 


cunder the act.of June 14, 1926 (44. Stat. 741). 


The department concurs in the view - that. ah réasonabls’ ilu ie : 
‘the land is $1.25 per. acre and. that: the act authorizes. the. Secretary a 
to fix. the price, w which. price by. the terms of. the. act ‘becomes the | 


“price fixed by law. ~The price at which the law says: any ‘Bertionlée oh Sas 


body of lands. is to. be: feta of} is: the “minimum se aa as = ig ae 


LAD. 501, 508.” : 
The last paragraph of the seohineel. letter, however, ‘reads 


a You. are. also’ hereby. ‘directed to. notify the mineral. claimants that. unless - oe od 
_ within: thirty days from notice hereof. they. file’ a. formal: protest: against: the ~ oe ae: 

oe recreational. application. as. to the lands embraced. in mineral claims. Silver -. vn ~ 
Bell” Nos. 2 and: A,. action. on the. said 1 application will | proceed. without regard See 


| - to the alleged miner ‘al claims. 


This j is in fact a. ‘requirement: ae das. anal climes ¢ come for. a = 
| ane and. affirmatively show by: sufficient, allegations that. ‘they: have: Sr 
— valid mining: locations, and. in the event they fail to do. SO, proceed- eee 
Ings will be taken to sell the tract under the act of June 14, 1996, 9. _ 
pon. the assumption that no such valid claims exist. This. procedure ne, 
ends, ‘predicated aoe a enor: of 3 an. inspector. ‘The regulations fore, ee 


ar an 


cas » 380. | _ DECISIONS RELATING TO THE PUBLIC. LANDS | “Vor.” oe 


3 Se on. n special agents’ er (44 ie LD. ‘572 Growids for cae 2 : 


— oo formulation of charges and notice thereof to claimants. Under the ae 


~ above- -quoted procedure no charges are preferred, no invalidity of.” m 


| _. the claims is specified, and no issue is tendered claimants. ~More- | 
- over, the. well-settled: rule that the burden of proof is. ‘upon. thes): *: 
te Government i is. reversed. » ee System, order, and the ‘uniform applica- 3 
a ‘tion of the established ules of, practice of the Department. 10 Bll. 42 
eee litigants alike. are essential | in the administration. of justice in the 
2 “Department « as in the courts.” Howe ° Ke Parker (190 Fed. 738, WT); he 
bg ¥ I know of no law or repiilation that i imposes: such. a duty. on: mining ten 
claimants’ as Is implied in this order. Where theré is no legal duty = 


" there canbe no default. . It has been held that where mining lo-’. 


_. cations. have been, unchallenged for’ years, and development. work has - 


ee ~ been done upon them, the sortitcata: of. location creates presumption — 
ec of. discovery. and a valid location. . Vogel v. Waring (146 Fed. 949; 
oo eC Oy 199); Cheeseman: v. Hart (42. Fed. 98). Anyone soaltitig oie 


- : “rights under other: public-land’ laws adverse to: those of ‘the mining - 
-.-s claimants should assume the burden of Controverting | the He mee eae 


a. title of the mineral. claimants. Be ares - een S 
‘The inspector very. fairly ‘and with. abritidant’ caution. oie Im ie, 
his ‘report that. because of the rugged surface and’ dense brush and ~~ 


aie o the absence of. any ‘aid by the mineral. claimants, miner al. ‘showings F - | 
and works of a mining nature other than those observed: may have. ae 
re escaped his attention.. Tf certain of. the mentioned claims. are. valid, oe 


vedas 


- : proposed’ viionitian, there’ Coe be no adicoieon of Ca by ane : -4 
department, which would them from thereafter’ asserting their ioe 


oe ne “Consequently, before: the Goveinmeul can cS aes that . can 
convey an: ‘unassailable title under .the said act: to. Mohave. County, 


| 7 ‘it is essential; after. due-notice of. charges: and: opportunity to: be heard ia a 
. has been given to the mining claimants, that there be. an: adjudication res 


by the department that the claims: are invalid. 


The report. of the ‘inspector appears to warrant. the conslasion’ énat. eo 


. ov tha. lands are (1) nonmineral i in character; i), that. no discovery. has — | : ‘ 
es _. been. made;°(3): that no assessment work has been perfor medon any. 
a Or the dlaims: for the years 1924, 1995, 1926, and 1927. How ever; there a 


feo? = is No. special benefit inuring to the Government i in the disposal of the 


. land at the appraised | price under this act, as a greater price would be 

2 exacted’ if the land were sold as iitneral: Tend; and as said act ex. a, 
..-pressly reserves the minerals in any patent: Gat maybe issued there- 
eee under, there i is no public interest. that dictates that the: ‘Government | nae _ 


nas : should assume the burden of expense of' removing the e cloud now rw exist ay 
“aaa G. ne © on the title — Be the a. ee ee Cae 


: ai - = "DECISIONS RELATING TO THE: PUBLIC LANDS | ee ee 


. with these | views. 


_ JAMES E. CREE (ow REMEARING) 


“Deviaea Tune a8, 1928" 


fae etude to ‘further “doheideration of. their  pelition: as oo ihe. and: a ae _ 
: - ~ embraced i in such conflicting claims, -to obtain. relinquishments to. the.” eee 
United States from the. record. title. holders thereof of all their‘in- 
ae terest therein and file the same in the local: office, ‘or make application ga ee ‘ 
ia UO: contest such. claims as are not fully relinquished, supporting such +74 2%, 
ae application’ with. verified. charges’ challenging the validity. thereof, ee 
a es and. apply for. a hearing thereon. Notice of contest: and. other, pro- — ce eee 
ae _ ceedings 1 thereafter shall be in accordance with the Rules of Practice. een 
ee (51 L. D. B47), except, that. petitioners. must. file proof of .personal oe - 
~ service as provided im: Rule ot: there being no authority of law to 
“ serve notice by: publication. | ‘Upon receipt of the. register’s report Sars 
; and recommendations such action will be taken as the tecord: appears © a + ee 
- to-warrant.” The letter 3 is therefore returned to ber recast, mn n accordance es oe 


= NATION AZ: Forests Ren quisiumyt—Reconvaranca—Lino Ssimorion—Wit TH- a 


‘DRAWAL—STATUTES. alee 


‘The act. of. ‘September 23°. 1922, “dia. ae Teserve. or withdraw: Ténds” conv caved 
under the act of June AD 1897, from Rxecutive. administration and control, | 

~ and in determining whether: or. not a ‘disposition. of the base lands: had been. 

i made within the: contemplation of ‘section 2. of the. former act, the status of” 
the lands as of the. time action is. taken. apo the. pePRl CD for relief ee 


thereunder. controls. 


DEPARTMENTAL Decision Coren AND “AppLim. 


. Case. of: San Toaquin Light and Poiber Gor: por cation (0 Li Be 600) cited. and ae 


* applied. - 


FINNEy, First Assistant Seorebary.: 


a By decision dated. April 24," 1928, “this: pes ‘anent. wneud d the! | 2 : : 
JF action of the Commissioner of the General. Land Office denying the = 
application. of James E. Cree fora. quitclaim deed under the act. 


of September 22, 1922 (42 Stat. 1017), to SE. 14 Sec. 15, T. 1N., BR. 9 


> OW, S. Ba, California, o on the ground that the. tract hae pean dis. Oe 
oe posed of within the meaning of section 2 of the act above: referred to. 
Motion for rehearing has been filed, contending in. substance, 

| 7 oanone other things, that the instant case is distinguishable from the: cs) ae 
Ae _ ease, ‘of. San Joaquin Light and Power Corporation (50 L. D. C60) 4 ee ee 
_ jn that the land there in question had been disposed.of prior to the 9° 
passage of. the. act of. September | 22, 1922, supra, whereas the: tract. 
here involved was. disposed. of after the peer of said: act, and day eas 


contravention: of its PUP ORE ee De ee 


? 


ae 2 oe "DECISIONS RELATING TO THE PUBLIC LANDS _ ee ‘Tol. a 


“The aiferenne 3 ain he cases. is. net qietetial “The act ; referred’ to 


so sine a quitclaim deed. to relinquished base lands only in the. 
event. other rights . of a public or private nature had not. attached. 


"The law does not look or refer to conditions as they existed at the 


| oe date of its passage and does not reserve or withdraw lands conveyed ae 
under the act. of June 4, 1897 (80. Stat. 11, 86), from Executive ~ 


ay administration and” control. ~The status or ‘condition: of the base ee 


< lands must be determined as of the time action Is. taken apo an eee 
ao application for. relinquishment or. quitclaim. es Gee Fie 


The motion cites the case of. Peale v. Work, heey the Suprame ie 


oes Court of the District. of Columbia, issued 3 a writ of mandamus requir- | 
ing the Secretary of the Interior to issue a, relinquishment and quit- 
oe. claim to. the lands. involved: in the. San J oaquin. case hereinabove | 
oe mentioned. - “With respect thereto it suffices to say that, the. judgment. noe 
iy of the District. Supreme Court was reversed and the mandate. dis- as 
et Sy ‘solved June 4, 1928, by the Court. of Appeals of the District, of _ 
cae Columbia. (26 Fed., (9nd), 1002). oe a 


~.On due consideration’ no reason is seen ‘for’ disturbing the action 


_ heretofore asa and the motion is accordingly denied. 


ae Motion denied. - ‘ 


- CONSTRUCTION OF SECTION of OF THE TEASING ACT, AS 
_ AMENDED, ‘WITH RESPECT TO. CORPORATE INTERESTS _ 


“Opinion, June 22, 1928 . 


oa AND Gas” ‘uae “Paoseuonna: Presere—Lease—Lierrarron AS TO” ) Acne 

_ AGE —CORPORATION S—STaTuTEs. © eae . a PG bs 
7 The pr ovisions and limitations of section. OT of. the leasing act, as , amended, 
With respect | to the maximum acréage cof permits and leases that may be a 
| taken and held by one ‘Corpor ation, can not be evaded by the .expedient of — 


: organizing another or other corporations ‘by, the same ‘Stockholders, inas- i 


| -much.as the department may look beyond: the. corpor: ate form to its purpose 
>. and. to those identified with. that. purpose. a She eg os : 


= j Fisney, First Assistant Secretary : 


oi have your [I. Parker Veazey, ae] ietiee of Ti une. 13, eee . ate 


an opinion as to the ‘proper interpretation. of section 184, title 30, 
eee (section 27 of the Leasing Act of February 25, 1920, 41 Stat. 3 


| "437, as amended by the act of April 30, 1926, 44 Stat. 373), regarding — - 
the: maximum . ieee on a structure which. may. be leased to- ae ae 


"._ person. You ask: 


Ts thare any question. that individual. ‘corpor ations may acquire dndividual 


7 on permits even though. made up of the same stockholders, provided the total (OL fae 
: the indirect: ‘interest of each stockholder in the separate permits or leases: of | 


coe he corporations: ‘(the number resulting from applying. to the total acreage of a 


et teays. “DECISIONS RELATING TO THE PUBLIC. ‘LANDS. oo a8 fi 


2 a iia the Gera es ‘of the stockholder’ Ss interest as to. each. ‘corporation _ 
anid. adding these together). does not. exceed the maximum acreage. which | the 
a a could take. separately? Le OT en eee ee 


~ Tn other words, you wish. to know. if this department conser that 


| . interests whose acquisition by direct methods: is cms raed prohibited 
_. by law may be acquired by indirect methods.’ | 


In an. unpublished: decision of: February. 15: “1997, in ‘the: case. Oe 


. ca G. Skelly, C..C. Herndon, and W. -P. GC. German. (Las Cruces — 


029418, 029420, M-20812, 20814), the department. held that this could 


: ‘ not be dene: Tt was. held, upon authority of decisions of the ee. 
~ Court of the United States, Federal courts, and State. courts, that the _ 


. | department could: look beyond the corporate form to. the purpose: ‘of 
o it and 1 to a who were e identified with that. PEER | oe 


i 4 INDIAN ALLOTMENTS. oN THE PUBLIC DOMAIN UNDER SECTION 


4 ACT OF ' FEBRUARY 8, 1887, AS. AMENDED 


“Recouations 


Durarrscane OF THE: 1. EwreeroR;. 
De eae ~ GENERAL’ Lanp Cnrce | 
| - Orricr OF Inpran AYratns, - 
ree Saga eae {Aileen B a Se , February 1, 1928, 
The fourth: Spstiont: of ih general allotment act of February 8, 
1887 (24. Stat. 888), amended by the act of. February, 28, 1891 (26 
Stat. 794), was further amended. by section 17 of the : act. tof Ju une. 28, 
1910: (36 Stat. 855, 859), to. read. as follows: a 


That where any ‘Indian entitled to qieevert under existing. is shall make 


settlement upon: any. surveyed or ‘unsurveyed lands. of the: United | States not: — ‘ 
“otherwise. appropriated, he..or. she. ‘shall be entitled,. “upon application to the a 

local. Jand office’ for the district | in. ‘which the lands’ are located, ‘to have ‘the a 

‘same: allotted to. him: or her and to his or “her children in manner. as ‘provided De oe 

. by” law for allotments. to. Indians. residing upon. reservations, and. ‘such. allot- oe er : 
os ments to. Indians. on the public domain’ as herein. provided: shall: be made in such : ie! 

~ areas as the Pr esident may deem. proper, ‘not: to exceed, however, forty. acres: Z 
| 4 OL irrigable land or eighty acres: of nonirrigable. agricultural land. or. one ‘hun-* 


‘dred’ and: sixty acres of nonirrigable grazing land to. any one Indian ; and when 
a such settlement is. made upon: unsurveyed. lands: the: grant to such: Indian. shall | 


e “i be: adjusted upon. the survey of the lands sO.as: to. conform thereto, and’ ‘patent | 
aes shall. be. issued to them for such. lands in: the. manner and with the. restrictions - 

| - - provided: in the act ‘of which* this: is: amendatory. And the. fees: to which: the . 
officers of such local land office would have been’ entitled had ‘such lands: been" 


| 7 entered under the. general. laws for the disposition of the public: lands shall:be — ie ce 


’ - paid to them from any. moneys: ‘in the Treasury ‘of the. United States not. other- : 2 
-» wise. appropriated, upon a. statément of. an ‘account: in. their. behalf for: ‘such 
_. fees. by the Commissioner. of the General Land Office and a cer ‘tification. of. such 


- “account to the: Secretary of the. Tr easuty by the Secretary of the Interior. 


Sain 2 
fo ” 
wf as 


fo. a oy ee ss THE ee LANDS | [Vo 


ee - CERTIFICATES 


wep pen! denuae te file applicition for: an Sie of land. Be on a 


ae a : die public. domain under this act must first obtain from the Commis- aes 
eae sioner: of. Indian Affairs: a certificate in accordance: with regulations aes 
Pee approved September 23,. 1913, showing that he or she is an: Indian ~ — : 


and entitled: to such alignment: which certificate. must. be. attached. to 


oe allotment application, blanks for which will be furnished. Ap- oe 
: — - plication, for the certificate must be made on a regular form, blanks Se 
~ for which will also. be furnished, and must: contain. cnfortiation. aS 


7 ~ to the: applicant’s. identity, such ‘as thumb print, age, sex, height, _ 


i - approximate: weight, married or single, name of the Indian tribe'in  - 


wee which membership-is claimed, etc., sufficient. to establish. his or: cher 


aay identity with that of the applicant, for allotment. ‘Each certificate : | 
ft ~ must: eae a serial a, record, thereof to be. > kept in 1 the Indian. OP ya 
os . Office. : | ee oe ne tae oe ee 


‘TRIBAL ‘MEMBERSHIP. aa a To 


ver applicant £ for sileueent dudes the fourth poe is s required fo. 


| a anne that hes a recognized member of an- Indian tribe or is entitled 


- to be so recognized. ‘Such. qualifications may be shown by the laws 
- and usages of the tribe. The mere fact, however, that an Indian 
is a descendant of one. whose name was at one time borne upon the ©: 


polls and who was recognized asa member of the tribe does not of zf 


itself make: such Indian a member of ‘the tribe.. The possession. of 
Indian blood, not’ accompanied by tribal. affiliation. or relationship, 
“does not entitle a person to an allotment on ‘the’ public domain: 
oe “Tribal membership, even. though once existing and recognized, may 
be abendoned: i in neha to the benefits of the: fourth section, - 


ALLOTMENT APPLICATIONS 


“The: ‘applicant, upon. pee of te ey part asatee will fil es 


ee ut the blank form of allotment application. and present the same, 

: properly executed, to the register of the land office for the district =~ 
_.' in which the land is situated. The affidavits attached. to the applica. a. 

oe ee fore rtificate, and: allotment may be executed. before the register te 
or the acting register of the district land office, or. any. inspector OF. 
ene agent: of the ‘Tediae Service, or a. United States commissioner, Ota iyo 


notary public, or before a judge or clerk or prothonotary of a. court - 


oO oo of record, or the deputy. of such clerk or prothonotary, or before a & 
“s "magistrate authorized by the laws of the State, district, or Territory 


Os Sof the’ United States to administer. oaths, inthe county, parish, or 


ie ee land district in which the land lies, or before any officer of the classes 
ae : mentioned who resides nearer or more accessible to the land, although 2 Hae 


ete: ed 


et 52 i 23 “DECISIONS | RELATING 0 ‘THE ‘PUBLIC LANDS. onl 885. a 


i ee may ‘reaide: outside of the county and land district in » which st SC — 


~ i is situated. Ee ee ae 
- United’ Sites commissioners oe ee ee ie ‘atizeh ne Le ea? 


i . . geal; and justices of the. peace must, attach: to. each. application. at, ae . 
Teast. one. certificate. by the clerk of. the: Proper. court that, t they hat os 


ie: duly. authorized to administer oaths... eee ee 
~. In case an allotment. application i is presented. wine. thé required: oe 
: certificate, the register will suspend the same for a. period. of 90-days 


ae - from notice to enable the applicant. to obtain’ and file such certificate, ee Ee 
o-? Vand that. officer will advise the. ‘applicant and the Commissioner: of ee 
 - Indian Affairs by duplicate: notice that unless such certificate is fur- 


hy nished within that. time: the: allotment: application will” be’ finally. eh 


| . : rejected, unless prior to the. ‘expiration: of the 90-day period the. a : 
_ Commissioner of Indian Affairs shall ask’ for: additional time i watt oe 


- which to. determine the applicants . Indian status. Pe re 
ae The filing. of an application. for seater on » public lands does not ae . : od 
eee secure to an Indian ¢ a : vested night. a Pee Seer tae 


: a = “DUTY OF OFFICERS To ) ASSIST. APPLICANTS 


The: district eer ‘siioers: the: Tadiair’ host f dapettntendantér 6 


 . other. field officers of the Ladin. Bureau, avill afford: every facility. tor a: SS : 


Indians - desiring: to. take fourth ection - allotments, ' and: will. vassisti 0 ), oe 
them whenever . practicable, by. advice. or: otherwise, in the proper. 


steps to be taken, as well as assist ‘them i in. a the ‘preparation. of ‘their: 3 


on applications: and. the: required proofs. 


. Forest rangers and supervisors and. district fovesters. will “Penis a 


: sitnilar services where the allotment applications a are emade under seer at 


tion 81, act June 25, 1910. (36 Stat. 855, 863.) 


“Blank forms for application. may. be ha from: the Office of Indian s : | . 
| Affairs and district land 1 office ¢ or r district forester’ S. office, es ee ih Be 8: 


- HIEIRS oF INDIAN SETTLERS AND. APPLICANTS 


os Ailoeante: are. oe only te iviiig persons | or + ows + in nee E ee ee 
. at the. date: of application. “Where: atv Indian dies after. settlement ee 


, vg and filing of application, but prior to: approval, the allotment: will a : : Se 
: Be upon final: approval be confirmed tothe heirs of the.deceased allottees. Sn oe 


_ In disposing of pending applications in which the death of the 9 = = 
: “applicant has: been repor ‘ted, the heirs of an’ ‘applicant who was: other" Sere a, 


ges wise. qualified at the date. of application: should be: notified that they s : ee 
oo  =wAill-be’ allowed. 90 days fr om: receipt of. notice within: which to. sub- vite ee 

 mit’proof that. the applicant personally: settled on. the land. applied co 
ee od fer during his or r her ergs and Ww vhile the land was spent to settle-: eo 
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iene: qhent, and upon i falttive’ to Submit Sitch proof’ ‘within the time allowed, 7 
ae the application will-be finally rejected... Most. a, 

ee ae “When it. 1s sufficiently shown that an ‘applicants was. at ‘the. tine ce 
ee of. death’ occupying in good faith’ the land: settled: on; patent. will be- ae 
os. ¥ssued to -his or her: heirs without: further use or. soceupaney | on: the tee 
eee “part of such, heirs being shown. ae ea a ee 


oRRTICATE or. ALLOTMENT AND. ‘FIELD EX. AMINATION. 


me When. ae ee peed bbe an application ‘iinder: the fourth: Scion Fe 
ot Oa ae he will issue to the applicant a. “certificate. of allotment,” on a pres oe. 
~~. geribed form, showing the name in full of the applicant, post-office ~~ 
Es address, name of the’ tribe in which membership. ‘is. claimed, serial 
number of the certificate issued by the Commissioner. of Tndian : 
cg Affair s, anda description of the land applied for. ete 
A copy:.of the.“ certificate. of allotment” will be mailed’ by ‘the 


] Se eister’ to. the. Commissioner of Indian Affairs: and 3 a SOPY.. to ce 


~ division inspector. — 


“Ifthe division: Inspector. diene ‘to necessary, he oat Bake. an in- 4 


| “Festigation, and will report as to the. character: of: the land applied. '< 
fees einer ivrigable, nonivtigable: agricultural, or. F honirrigeple | 


oo - reservoir, ae Watering. “place. possibilities; also. as to the. ‘proper 
ae marking of the claim. if unsurveyed. eo 


“Where the application under investigation is ee or a nce per- 


“son over 21 years of age, or of the head of: a family, report: will also - 
be made. as to the character of the applicant’ ’s settlement and 1 lmprove- 
Se ments, A similar, report willbe made on applications filed 3 in behalf | 
- of minor childr en as to the character of the. settlement and: improve- 
Pa “ments made. by’ the. parent, or the person. standing mM. loco parentis; — 
“on his or her own allotment under the fourth section. In case the 
on * division. inspector has no information in his office showing the neces- 
sity of an-examination or investigation in ‘the | field, he will report the Rae 
okt aa fact ot promptly.t to: ‘the district land. officer. | : a 


swt 


| SETTLEMENT” 


oe Phe: nature, sharacien, “and: extent: of “the: Scttloment: as ‘welll: as Bie i ~ 
i manner i in which per! formed, must. be fully set forth in the allotment 
‘application. - ‘In examining” ‘the acts of settlement and determining of oe 


Cs - the intention and good faith of. an Indian applicant, due. and. reason- 


7 oe | : - able consideration should be’ given to the habits, customs, | and nomadic . cs 
es instincts. of the race; as. well. as: to the char acter of the. land taken. 1 in eee 
ie alate er eh th e 


- While on act egukaiaess no specific eaten aS ‘to oe hail: 


“constitute settlement, it. is evident, thay’ the Indian must t definitely. e S 


ae 2)" we "DECISIONS ‘RELATING. TO. THE ‘PUBLIC LANDS Le ABS as 


: s . ee a ern to ihe land. paced: upon. “the rontonables use or or sosttiohion: ‘, | : | a 
°. thereof, consistent & with his mode of life: and the character of: the 2 land Se sa 


‘ and climate. ee ee, eps er Se 
eed or enabl a an. a Tadian: Allottes: to demonseas a ood faith andi a Sif lens 


- _ tention: thei issuance. of: trust: patent will be suspended. fora period. of. eee 


ae two. years” from: date of’ settlement ; but “in ‘those: cases: where that — 


. = period has. already. elapsed. at: the time of adjudicating the: ‘allotment : | ‘, ; = 
Ee application, and when. the evidence, either’ by the. record. or’ upon i 


further investigation in the field, shows the allottee’s 200d. faith and. ms 


a _ intention In the matter. of his settlement, trust. patents will issue in. ae : ae 7 . 
.. -regular course. Trust. patents. in. the siispended. class, when issued, ee oe 


| will run from the date of suspension. Each case will be determined a 2 


7 and adjudicated upon. its own facts and merits: 


In the matter. of fourth- class: applications. filed. prior a bee ae Soe 


aan regulations, where, by the record. or upon further investigation. in the oe ee 
~ . field, it appears | that Such settlement has not been made. as is con- 
a templated by these regulations, such applications will not. ‘be: ims. 
mediately rejected, but the applicant will be informed that two years 
-.. will be allowed within which to. perfect, his settlement and to furnish. = ~ 
ao proof thereof ‘whereupon. his’ applicnnon, will be > adjudicated as. in: oe ee 


- other c cases. 


_ CHARACTER or LAND. AND, AREA SUBJECT TO: ALLOTMENT | 


x The: ‘lew iorovides! ‘that alloiments:3 ‘may apulide: ‘not to. eased 40 2 
acres of. irrigable land, 80. acres. of. monmgenle. agricultural land, | 


ae or 160 acres of nonirrigable’ grazing Jand. | . Pay pg ges 
: - Jrrigable. lands are those: susceptible. ae successful. ee < Sol das 
op ee -reasonable. cost - from. any known source of water supply; non-° 


. : irrigable agricultural, lands are those upon: which agricultural crops oe. 


° can bé profitably. raised without. irrigation; grazing lands are those’ - 
which can not. be. profitably devoted. to mene agricultural use other ee 
a than grazing. oe 


‘Where an "Indian makes eettleniont in 2 good: faith upon. lands. not a 


i. ee ved therefrom, an allotment. therefor can ‘not be. denied on: ‘the. io 3 Z : : 
me ground | that the lands: are too. poor in quality: - Also. -where settle- ee, 
"ment was made-in good faith the presence of valuable timber dons. ag 


> Tot. warrant -the: rejection. of theallotment. - age eo ee 
An allotment may be. allowed for coal. and. ae and. gas. s ands, with beg 
Le reservation. of the mineral contents. to the United States. ae Oe. 
For. regulations: governing coal laws see General. Land. Office Se te 

7 _ Cireular No. 557 (46 L.D. 181). For regulations governing oil. and © a te 
~ gas. and other: sinerals, see General Land. Office Circular No: 612, we Ath aie 


a L.D. BT: 


its a \ ' _ ye Sat weep . ; 
. . : . ba ri id ty 
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-SEGREGATIVE EFFECT OF APPLICATION’ 


ae allounent: ee tildes the fouitn mcion ‘filed! 3 prior tor = 


a4 the regulations of September. 23, 1913, ‘does. not, in the absence OL, a. - 


certificate from the Indian Office showing that. the applicant is an 


_ Indian. entitled to allotment, segregate: the land, and. subsequent mee 
_ applications for the ‘same land: may be. received. a coupes to. gered 
await final action on the allotment application. 7 hyo le 4 
-’ Where.an allotment: application under: the. fourth ‘section, ‘fled te ae 
fea pecaiens to the regulations of September. 23, 1918,: is not. ao eee. 


panied | by the requisite certificate from the. indign ‘Office showing 
ey, GEL applicant to be entitled to allotment, and the applicant is’ given oe 


- time to furnish such: certificate, the application. does not. segregate wo | 
the land, and other applications therefor may be received me held ees 
. to await final action on the allotment application. | bs 


Where. an. allotment’ application under: the fourth neue eee 


= sanied by a certificate from. the’ Indian. Office showing that the... 


applicant. is an- Indian and entitled ‘to allotment, as. required by. a 
. the. regulations of September 93, 1918, is found to ae in all respects 
- complete and is. accepted by the: district. land. officer, it: operates as: 


a segregation of the. land, and. eae applications f for the same 
land will be ian =e - = - cee fare ‘ 


- APPLICATION FOR UNSURVEYED LANDS - = 4S 


on alien Speen ve the fourth. section. for aa 
_ lands must conform to the following rules along the lines of those 
Pca in 1 depasémental; circular of. November 38) 1909. ae Le ‘D. 7 
287.) a ee | 
-- Tt must contain. a ea of the. Jand: i aces end ‘Houtde’ ae 
with courses, distances, and reference to monuments. by which the 


location-of the tract: on the ground. can be readily ‘and accurately . | 


-.. ascertained.) The. monuments may be of iron or stone, or’ of sub-.. 


> stantial. posts. well planted in the ground, or of trees or: natural - a 


“>? objects. ‘of: a. permanent: nature, cand all monuments - shall be sure: 
~~» rounded. with mounds: of ‘stone, or earth when stones’ are not: aces-.. 
ae. - gible, and. must be plainly marked to indicate with certainty the® 00 

~ claim-to the tract: located. . The. land must be:taken in: rectangular 


fn : 7 form, if practicable, and. the lines thereof follow the cardinal ‘points © 


ae of the corpse ‘unless’ one or more. of the boundaries be- a ‘stream re 


pee nad distance: alone stich. ‘streams’ or objects Head ee given, bat Fit 


ae ‘the: other boundaries must-be definitely stated; and the’ designation | an 


| -of narrow strips of land. along sean water courses, - or r other,” 
ge Seek natural objects: will not. be permitted. DN gece ee 


oy ees “DECISIONS: RELATING TO" PEE PUBLIC “LANDS | oe 889 oe 


An allotinaut. ‘to: a minor ‘child: need . not ‘be gontiguccs: i ‘that hoes 


oe by the head of: a family, but. it-is required that each allot- oo 


ment made to an individual, whether the head. of a family,a single ee 


os adult, or a. minor. ehild, ‘when, such: allotment, embraces ‘more. than. : ee 
es ~ one, legal subdivision, must: be: composed. of contiguous tr acts, asim 606 


- ‘ ordinary disposition. of the public: domain: ‘under: Bh. ‘settlement law. - | 
Pa! AD additional allotment must be governed. -by- the: saime'mule, 2 se 
The approximate description of the land, by: section, , township, and pee ee 


oe range, as it will appear. when surveyed. must.-be furnished, or. if this Go fo 


7 oO can not. be done, an. . affidavit: must be. > filed setting, forth a. valid ae 7 
oe - Teason therefor. = : ae se 
- The address. of the. i must be given, aa it shall be the duty ee 


aon of: the register, upon the filing of the. township. plat in the. ‘district — Loo 


~~ dand office, to notify him ‘thereof, by. registered. letter, at. such ad- : ae 


Lt _dress, and to require the adjustment of the claim to. the public survey a 


- “within 90-days. In default of: action by the party notified the register oe : 
will promptly. adjust the claim to the public.land survey, HE possible, ogee 


and report. his action to. the General: Land Office. 


Notice of | ‘the application. describing the land: as -abovs: direwiad » ce . ; 
: must. be posted 3 in a conspicuous place upon the land and a copy of 


? eich notice and sear of posting't thereof: filed with the: Jas crn . . a 
Td Helly Ue ms ere | MINORS | ee | 

| ean Taaian, eres on eubke lands andes cs. fourth: nection is sales 

x entitlad: “upon. application. to have allotments: made: thereunder to - 


_ his minor children;, stepchildren, or other. children to whorn he stands... 

am loco. parentis,. provided the natural. children are. in: ‘being. atthe. 

date of the: ‘parent’s application, or the. other relationships referred » : 

to exist. at such date. -The law only permits one. entitled himself =.” 
under the’ fourth: section to: take: allotments: thereunder. on behalf Of ie ae 


his minor, children. or-of those to whom he stands. in léco: parentis. — 


‘ Orphan. children: (those who ‘have lost, both parents) are. not. entitled. : - one 
to allotments onthe public domain unless. they come within’ the: last- 3") 7 


i 2a “mentioned class. No. actual settlement is: required. in: case of allot- - a 
-. ments to. minor children under the fourth. ‘section, but. the actual coe 3 
eae settlement: of the parent or of’ a person’ standing’ in: loco. “parentis oe 
—«. on his own public‘land:a allotment: will oS ‘Tegardsd:a as ‘the settlement. ae ee 
ae of the x minor. "children." a eee ae ea 


INDIAN’ WIVES | 


! Where's an indian woman. is “aia e a one man’ cor athers per- Re 


: a son. not. ‘entitled to an allotment: under the’ fourth. section,. ‘and. not ae oa . 
- a-settler or ventryman under. the general: homestead. law, hee right, 1 on? 
oo - : and that of the minor ‘children born. of such meee to. allotments oe < <2 , 


= 390 e "DECISIONS RELATING ‘TO THE. PUBLIC. LANDS - ay ota 


eee ihe: ube donan will be Fee ne without refareiiée ‘ ‘the = 7 


oe quantum of Indian blood possessed by such woman. ‘and her children. “ 


- but. solely. with reference as. to .whether they. are: recognized members xh = 
i“ of an. Indian tribe or are entitled to such membership. ee ae . 
An Indian’ ‘woman ‘married. to. an. Indian man who i himself . 280 
| = peneived 4 an’ allotment: on the public domain or is entitled to one; or 
has earned the equitable right: to. patent on any form. of homestead 


i. : “or small holding claim, is not. thereby deprived of the right to file - | oe 
an application. for herself, provided she. is. otherwise entitled, and . eee 


-also for her ‘minor children where her husband 18. for Bay reason ~~ 


a disqualified. ny vite 
An Indian’ woman aie is eon an har’ ndaband: oT ee aa Se, 


a | : te not received an allotment: under the fourth ‘section will. be regarded ar 
_. as the head. of a family and may file. ss ancmcien for herself and hale 


for the. minor children under her care. 


In every. case where: an Indian woman. files sppiicsiions’ for ee 


» : minor children it must appear. that» she. has not only. applied for 


a herself under the fourth section. but has used the: ae in ae own : : 


has acemein in | some beneficial 1 manner.. . pee: 


CHARGES AND ‘PROTESTS. AGAINST. INDIAN: ALLOTMENTS 


~The act a ‘Apel 23, 1904 (33 Stat. 997 y' limits the: 6: jutladiction: bes 


of the Secretary of the Tee to cancel first or trust ‘patents issued 
on: Indian allotments: te) specific: instances without. authority: from. » 
| ‘Congress... In. view of the fact. that information’ respecting ‘the. 
classes defined in said act is. obtainable from the department’s rec- 
ords, no charges preferred ‘as ‘to those classes will be entertamed. 
| Third parties are never: invited to. attack Indian allotments with the — 


hope or expectation of securing: any advantage by reason. “of such ~ 


ot attack. Such parties must. assume.and pay the expense of a: hearing, a. 
but at the same time they. acquire no preference: right to enter the. 


- land in the: event of the cancellation. of the. allotment, and. this~ 


whether first or trust. patent has issued: or not. Section 2 of: the act 


ee of May: 14, 1880. Ade Stat. a does not. apply, to proceedings of = os 
. this character. ne ee nt, 
| However, where.’ a: nee digas: equitable, ane to. lends covered | 


aoe by: an Indian allotment. for.’ ‘which trust» patent. has: ‘been issued,. OH, 1 4.3) 
~*~ account’ of. prior. settlement.:and ‘improvements; ‘a hearing: may be.” 
ra ordered on’ direction: of. thd. department. with. the. view: ae recom- ae “ 
mending to Congress that such patent be canceled, if the showing 


ee made at. the. hearing justifies such action. . In this class of. cases, and 


. : in cases of charges preferred against | allotments on which ene, pat- 7 ae 
ao a ents: have not issued, the ee rules will, HPs observed: . Soe 


a itt to Piglet ad 


eo aN hoe "DECISIONS. RELATING ‘TO THE PUBLIC LANDS. ae BOL a. 


‘The. chitrgia > oust be filed ; in: n the: proper Giger faind: office j in ihe 


: : : ae of a-duly corroborated. affidavit, clearly setting. forth: the specific - - : 
-- grounds for such charges. The register will forward the: ‘papersto. 


the General Land Office, which, will give the Indian Office full infor. ae 


| ~ mation thereof. 


_. Where it is chaieggerk that ane ee applied: for i are ast bof the’ char 7 - ee 
: ‘aéter: subject’ to allotment, that: the: required settlement. has: not been. 


made, that the. contestant has: a prior and better claim, and. that the ~: ee 
ho & applicant for allotment is not seeking to-obtain the land in good faith = 
.. but is acting in’the interest’ ‘of. another. person hot entitled thereto, = = 
| no the General Land Office will’ cause a. Deen ery. investigation to be eee 


Shares: it. euch: actions: ds dead necessary. “The e charges vill | be te a 


ne _, dismissed unless. they: appear to. be probably true. 


If sufficient: showing : As: made, a, hearing, will. be had before. ne a. 


oo ‘proper district land. officer after due notice to all parties. The taking a a s 
of testimony and other proceedings in such hearings. will bezin:-aes 8 


cordance with the rules. of. are governing: proceedings by before the, a a S 
district land officer. sigh eae ae ie 
en othing i in the foregoing: will prevent the department from: ee ae 
od ing an Indian’s relinquishment. of: an: unpatented - allotment. and). ©. 
directing its cancellation if; after: the charges are filed, it is shown 


te that: the allotment. ought. to: bé canceled::” 


| Third parties. are. not: privileged. to: Satervens: in "ees tiniae to oe: 
, . determine whether lands applied for are: of the. character subject. LOZ aye 
“allotment or as to the right of the Indian to an allotment; as s this 1 is. 5 | 
_ matter, resting. solely, i in the e ndgrnent of the department... | ; 


ALLOTMENTS: ‘WITHIN: “NATIONAL FORESTS | 


“Bye the terms: of section: 31 of ths an ae Ju une 2 25, 1910 0 (8s Bee 85S, oo : ey ee 


- 863), allotments under. the fourth section. of. the act: of February 8, Les oe 


. - 1887, as amended, may be made. within national: forests. See Ap : ass 


- - pendix No. 3 for copy of the. act. 


An Indian’ who desires to apply + fon) an. allotment within a . national. - , oo : 
force under this act must: submit: the. application. to the supervisor.of 0. 


«the jparticular: forest .affected, by. whom it: will be forwarded: with — Poa : 
>. appropriate report, through. the district. forester. and forester to: the a 
es pore of Agriculture, i in 1 order. that he may determine whether ¢ the es 


ie - . for the. canhee re thapoont” 


“Should the. Secretary of ‘Aoieilbare decid, that the: inind: ee oe 


oe a sin or any part of it, is. chiefly: valuable for the timber found: thereon, : 


he will: transmit: the application tothe Secretary of the Interiorand =.” 
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to chor iin! of his deeiiens In: the master, “The oa of: ne i. : n * 


ose -< terior will cause the applicant to be informed of the: action: of, the 
a > Seeretary of Agriculture. : a ee - 


“In ease the land'is found to be: chiefly valuable for “aavleatice os 7 


oe grazing, the Secretary. of Agriculture will note that fact onthe ap- me 


ts , plication: and: forward it to‘the Commissioner of Indian Affairs... oan 
The application: must:be filed: with the register, district-land office, ae 


ee oon which the land applied: for is located. ‘The: register. will record’ 


| : ee the application in. the books. in that: office. and will certify: whether - 


. - there i is any. prior valid: claim: against: the: land: - He will. then for-- is 7 
ward. the case to. the’ General Land Office, where it- will be properly - . 


ae Be Cr otad.: and if found. satisfactory’ it: will then: be. transmitted to. the 


ve Office | of Indian Affairs for. consideration. and. submission to the Sec- 2 : 
retary of the Interior: If the Secretary: approves. the application, ee 


ae. he will: transmit it to: the General, Dose. Office for 1 issuance of a trust _ 


ee “patent. 


The > provisions of said seation’ are nok Aimaited t ie Indians occupying, | 


ea “OE pag: on, or having improvements on lands within a national’ forest - 
at the date of the: passage of the act, ‘but apply also to Indians whose | 
> settlement, Ccoubetiony or. iaiproverien(s: ocurred saucer sak to a 
Bh "passage of the a@bee F860 a mo 


i oa Phe: listing and opening to: entry: of Tands haere the provisions of 
| “the forest: homestead: act. of June 1k, 4906. (34. Stat. 233); ae not pre- | 


- “clude their being taken as an’ allotment: urider section 81. 


An allotment under: this section may ‘be made for janis: doiitiiniag 


—- eal and oil and: gas: cwith. reservation of: the mineral contents to the 
United States, but not for lands valuable for metalliferous minerals. - 


The rules given in. this circular for the conduct of. fourth- section , 


ie applications apply. equally. to Bursa under: said section on 


| a me SALE, “HEIRSHIP, Wins, ‘ETC. 


The Serlaing} ashe’ and: d regulations relating to 4h sale’ 6: allotted _ o 


Dae eat “Indian lands, the determination | of heirs, the’ ‘issuance: of: patents: in pie 
os "fee, the disposal: of trust allotinents by: Will; ‘and the extension‘of the = 
car ~utrust period, ‘applicable’ to reservation: allotments under the: provisions — _ 
oo Sof the'act of: February: 8, 1887, as ‘amended, are equally spplichtte fe. ae 

se allotments made under the fourth section: v of said: act. eee age 


ALLOTEEN TS—RE SERVATION. 


- “No geneval Bek Ste governing: sthe clase dada area. of lind te be. — 


ne ee given’. allottees. on all: reservations can:‘be promulgated, as’ this ‘is | ay 
ee. ae “eontrolled ‘i ‘in. part. by special. acts, of. Congress. applying to: particular. ae 
eee “Reservations, Special instructions aoe to paar reserva- aa a 


a : 


a Ba): oe . Zz “DECISIONS ‘RELATING | TO. THE ‘PUBLIC LANDS’ : a ae i 


A 


| ‘tions are; at anes, iswinbal under thre act oy February: 8 1887 (ea Stat. 


eae 388) ; for’ allotments’ on. reservations, for: the. allotment of which: no: oo : 
re “special a act has been m, pravided: ere eee er ee ae 


| REFINQUISHMENTS. 


* -Retinduishmenta“o of Tada ‘allotments, if filed 3 ina: . distinct: Yowtd 


| eee ofies: will not be noted on. the records of that office. but will. be for-: 
ae warded to the General Land Office without. action, and. will be: trans 


. 7 mitted by. the Commissioner of the: General Land Office’ ‘to: thé. Com-) we hs ree 


i missioner of Indian:.Affairs for ‘consideration. and. recommendation: ' 
wee ‘Where: the. application has not: ‘been. approved,. the’ Commissioner: of. 
~ Indian: Affairs has. authority. to: accept: or. reject. the relinquishment, ; 


— as he may deem proper. Where’ the allotment application: has. been * 
approved, departmental approval of the recommendation‘of the Gom- 


_) missioner of Indian Affairs must: be had: before the: relinguishment 
8 Can be accepted. On the acceptance of. a relinquishment, the General | 
Land: Office will be notified of the fact... The land affected will not: 
become subject to entry until after the district land officer has noted 


eee: the’ fact of the ecm amguvn and cancellation « on “his records. ne ae = 


_ NoTIce. OF. ACTION 3 





Notices a Taian ‘allotiees 0 or. “to. ar peents, ee minors, ‘of: any - 


Cy he : action adverse to their interests must be given by registered letter to. 
os the proper. Indian. superintendent, as well. as: ‘to the party in ‘interest. 


Registers: will keep informed. of the names: and ‘addresses of. the 


: e : Tndian: superintendents charged: ‘with: the: inter ests: of the Indians i ain® 
ew their districts, but. if no. such ‘officer’ is imown to them, notice will’ bev: os 
sent to: the. Commissioner ‘of. Indian: - Affairs: of ‘this: Ps, byt the: ce 7 


ae registers. 


"ortiz SHIP. 





ee ‘Under: seution: 8 of re nt of “February § 8, “4887 1 (24 ‘Stat: . 888), 

: every Indian born within the territorial: Tiniits: of the. United: Seabee, 
to whem allotments are made: under that act, and. every’ Indian. Who 
aes voluntarily. takes. up his. residence ‘separate: and apart. from any tribe 
of Indians and. adopts the habits. of civilized | ‘life i is s declared to: be | a 

cee citizen of the United States. .. .- 


‘The-act of May | 8, 1906. (84 Stat. 1 18), peace: 6, ed: the't time 


a0 when. an Indian became a, citizen by virtue of the allotment made to” 


ee him to the time when 1 patent. i in. fee. should be issued on. ‘such § an PS (as 


- . allotment. 


The: act. t of Tune § 2, 1994 (5 Stat, 28), ‘conferred: ines on. | 











- 894 . ao "DECISIONS RELATING TO THE. PUBLIC LANDS | ae “Vo. oe 


ao ie States, but: expressly: reserved. to. than: all rights: 46: ‘tribal or wore: ~ | oa 


a pe operty. ° These. rights include that of allotment ¢ on the nurs ae eee 
. oe scorn = L. D. oe ). oe re hrs. ee 


INDIAN ‘HOMESTBADS a Pe 


Thess: regidations Ae not applict 46. onmetad. envio Us fridigns a tr 


aa ae : cer either the act of March 8, 1875: (18 Stat. 402, 420), or July 4,50 
-. 1884 (28 Stat. 76, 96), as the. riléa and regulations. governing regular 
es eitizen. homestead | entries are: applicable to this class.of entries by =~ 

“Indians. The act of. July: 4, 1884, expressly ‘states that no fees Or 
7 ~. commissions: shall be charged on account of Indian homestead entries, Oe a 


La aa and a, patent different in character from the citizen. homestead. patent 


ee is? ‘issued on entr les. made: under either ‘of said acts. The acts j in. ques- — : - | 
ee 8 Hon: are ae in the appendix t to these regulations « as. | matter: of ene 
ee information. iO es ae | eer ee 


: “INDIAN OccURANCY cae . oe _ % a a: na 


get 


rewicteks will a agcortaisi oi by any means in a eee power eee “ay oa 


ne. ae lands in ‘their districts are. occupied. by Indians and the loca- 


. tion. of their improvements, and will suspend and transmit to the 


General Land Office all applications made by: others than the Indian _ 


ie _ occupants, upon. lands. in the possession of Indians. who have made” ge 


Sie “lniptovéments o: of Sei value whatever thereon. mes oe re 





pe etre “ALLOTMENTS: The: "ALASKA obs ae Te 


ay rules: and. ‘epilation’; felating? to: “allotmanta 3 in ne. oe 


OE ae 2 given: in the general: instructions’ relating to the. ‘acifuisition. of: title a 
ae es te: bs ere ee lands | in! thie, /Tetaitory. OF Alaska, ‘Cireular. A91.. ere 


| - Twos. ©. Shoe 
“Acting Clomonistioner, General Land 6 fice. 
See Cuas. H, Burke, 
“Approved Febroary 1 1 1928. 
|B Gi ‘FINNEY, ee ae sleet Hind Th PRE a 
me lee Assistant a Secretary. a : * ae ; ¥ ; fe a os ae ae " oe - 








| Commissioner of Indien, n Aire. eu 


oe ot ee - 


(No. ae 


INDIAN. ALLOTMENTS | 


4 Be. it “nated. by the ‘Senate and ‘House oF Representatives of | ihe United oe a 
States of America in Congress assembled: . "ew 
.. Sec. 1: That-in’ all-cases where any tribe or band of Indians. hae cone Of eos 
“shall hereafter be. located. upon any: reservation created. for. their use by treaty _s 

| stipulation, Act of Congress, or executive: order, the President shall be- author- | Bee. 
ized to. cause the. same or any part thereof to: be sur veyed or. ‘resurveyed . when- S Cale | 
ever in his opinion ‘such reservation or any part thereof may be advantageously: 7. 
utilized for agricultural or, grazing purposes by .such Indians, -and ‘to cause” " e.. 


. allotment to each Indian. located thereon ‘to’ be’ ‘made in ‘such areas as in his” 
opinion may. be. for their. pest. interest not: to exceed eighty. acres: of agricultural | , 
or one. hundred. and sixty. acres of: grazing land to: any one Indian. And when- io 
ever it shall’ appear: to: the’ President that lands on any Indian reservation sub-- : 
ject to allotment: by authority: of law have been. or may be ‘brought within any 
irrigation’ project, he may cause allotments: of such’ irrigable: lands to: be ‘made . 
to. the Indians entitled thereto in: ‘such: areas: as may” “be for their. ‘pest interest | 
not to exceed, however, forty acres to any oné Indian, and, such itrigable lands ° 
shall be held to. be. equal in quantity to. twice the. number of: acres of nonirri-- : 
gable agricultural land: and. four times. the number of acres. of ‘nonirrigable 
grazing land: Pr ovided, ‘That the remaining area’ to” which: any ‘Indian may be 
entitled under. existing law after he shall have received his proportion of irri- 
gable land on the basis of. equalization: herein established’ may. be allotted: to 
him, from: nonirrigable: agri¢ultural or ‘grazing ‘lands: Provided further, That” r 
ce where a treaty or act of. Congress setting apart: ‘such’ reservation provides for . 


| allotments in udaain in Fanantty. greater | or Tess. than that herein “authorized, ae cor 


pe 


tity as specified. in. such. pees or; act subject, however; to’ the ‘basis: ‘of ‘aqunTida = 4 : - ae 
tion -between ‘irrigable “and. nonirrigable lands” established herein, putin such x “ Si 


~ eases allotments may be made ‘in quantity as. “specified an: this’ ‘act, with ‘the 


consent of ‘the. Indians’ expressed ” in. such: manner as. the” President in his ee ee 
| discretion may require. ane re ee 


: ~ SEC. 2. That all allotments set’ apart ‘under ie provisions | of this act ‘shall a 
be selected by the Indians, heads of families selecting for their minor children, 


~~ and’ the agents shall select. for. each: orphan child, and in such manner as to 


a . embrace’ ‘the - improvements’ of: ‘the Indians making’ the selection. ‘Where the Oe ee 


« improvements of two. or more ‘Indians. have been. made on the same. legal sub-. a 


_ division: of land, ‘unless ‘they shall ‘otherwise agree, a provisional line may. be cond Reoee 
- Tun. dividing Said lands between ‘them, and ‘the’ amount ‘to. which * each Mace: 
entitled shall’ be equalized in the assignment Of. the remainder of the land an 


a which ‘they are entitled under this act: Provided, ‘That if any. one. entitled | go Se a 


to an allotment shall ‘fail to make a’ selection within four years after. the 


Pi, oo ‘President shall direct that allotments may | ‘be made on a . particular: reservation oe eae 


395 


. sa 896 : nor "DECISIONS RELATING TO THE PUBLIC LANDS: e a os : ce 


= the Becretany. of the Interior may direct the agent of such tribe or pand, if such 

_. there be, and if there be no agent, then a special agent appointed for that pure, 

: pose, to make a selection for such Indian, which selection shall be allotted ~ _ 
as. in cases. where Selections are made by. the Indians, and ae shall ae a te 


~in ‘like manner, 


SEc. 8.. ‘That the allotments provided: for i ‘in: this act shall be ‘image by special 8 


“4 agents’ appointed by the. ‘President for such purpose, and the» ‘superintendents . 
. or agents in charge ‘of the respective ‘reservations. on which the allotments 


| are directed to be made, or, in the discretion. of. the ‘Secretary of the Interior, ae 


“* such allotments. may be made by the superintendent or agent in charge of: a 


such reservation, under such rules and regulations as the. Secretary ot the ae oe 


: Interior may from time to time prescribe, and. shall be certified by such special 


allotting agents, superintendents, or. agents: to. the. Commissioner. of Indian < 
_ Affairs, in duplicate, one. copy to be retained in: ‘the. Indian . Office and the a 
other to be transmitted to. the. Secretary. of the Interior for his. ‘action, and ar 


to be. deposited: in. the. General Land Office. 


_ SEC. 4. That where’ any. ‘Indi an entitled ‘to stictaent mide ‘existing laws os 


shall: make settlement upon any. surveyed or ‘unsurveyed lands ‘of. the United 


: States. not otherwise appropriated, he. or. she. shall be entitled, upon applica- 
tion to the local land office for the district in. which. the. lands are located, ; 


to have the Same allotted. to him: or her. and. to his or her children. in. manner 
as. provided. by. law . for allotments. to ‘Indians residing. upon. reservations, 


and such | allotments. to” ‘Indians: on the. public. domain as. herein. “provided 


; shall. be: made in such . areas’ as the President. may deem proper, not. to exceed, 


“however, forty acres: of irrigable laud. or eighty . acres of nonirrigable agri- = 
cultural land Or. ‘one hundred . sixty. acres. of nonirrigable. grazing laud to 


any. one Indian ; and when such. settlement is made upon unsur veyed: lands the 
grant to ‘such Indians. shall | be adjusted upon the survey of. the lands Su: as 
to conform thereto, and. patent shall be issued to them for. such lands in the 


manner: cand with. the. restrictions. provided: in: the. act of, which. this is amend- 
4 atory. And the. fees: to which. the. officers of. such. local. land office would have. 
. been. entitled had . ‘such: lands. been - entered. under. the. general ‘laws for the. 


_ Treasury, of the United. States not otherwise appropriated; upon. a. statement 


“disposition of the. public lands. shall be’ paid to, them from. any moneys in- the 


i OF an account in their behalf for such. fees. by the Commissioner of the Gener al. 
‘Land Office, and a. certification of such account to the Secretary of the: ‘Treasury < 


_ by. the Secretary of. the. Tuterior. oe 


- SEC. 5. That. upon: the. approval ae the allotments provided. for in. this ae : 
| by the Secretary. of, the. Interior, he. shall cause. patents to issue: therefor. ino | 

the name of the ‘allettees, which. patents. shall be of the legal. effect, and. de | 

clare that. the United States does and will hold the land thus allotted, for the .-. oe 

| period of twenty-five: years, in trust for the sole use and ‘benefit of ‘the Indian’ 


7 to whom. such. allotmerit, shail. have been made, or, in, case. of his decease, of oe 


: his heirs. according to the Jaws of the State or. Territory where. such jana 


| ic. convey. ‘the’ same_ ‘by. ‘patent ‘to. said. indian ot his’ heirs. as , aereaald,, “in fee; Say 
"2 discharged of : said trust and. free of all; charge’ or: ineumbrance: whatsoever : bie cae 


Provided, ‘That the’ ‘President - of-the ‘United States may in any case.in- his’ 
“-diseretion., extend. the. period. And | it: any conveyance. shall be made. of | the. 
lands, Set apart and. allotted as. herein: provided, or. any. contract made. touching: 
eee the same, before. the expiration of the time above mentioned, such, conveyance 
or contract. ‘shall. be absolutely. null and void: Provided, That: ‘the. jaw. of 


descent and partition in force in the State or Territory. where. such, lands 3 are 
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ca he situate: shall agin: ‘iharets after’ patents Histor have’ Been’. veertiied: and | 


eins delivered, except. as, herein. otherwise provided; and. the. laws:-of. the’ ‘State. Obs , 
" -Kansas" regulating. the: ‘descent and partition ‘of. real estate’ -shall,. ‘SO. far. Ch eh ae 
me practicable, apply. to all: lands. in the Indian Territory. which may: be allotted: ee ee 
7 ae in* severalty. under the provisions: of. this act: And provided. further, That. BU eS | 
any time after: lands: have. ‘been: allotted to all the Indians. of ‘any. ‘tribe aso 
~ herein | provided, or. sooner if.in. the opinion of the. President. it shall befor. 


> the: ‘best: interests. of: ‘said. tribe, it. shall. be. lawful. for: the: Secretary: ‘of. the 


_ Interior to negotiate with: such: Indian? tribe forthe purchase- and release: by a 


. gaid. tribe, in conformity | with. the. treaty. or.-statute under. which such. Teser- — 

. - vation: is. held, .of . such. portions, of its: reservation not allotted as: such tribe. : cae 

‘shall, from: time to time, consent to sell, on such terms. and: ‘conditions. as an ait 2 

shalt be considered: just. and equitable. between the United. States. and: said: tribe ae 
Of Indians, which: purchase. shall. not. be complete- until ratified. by. Congress, and 7 

7 the: form -and manner of. executing: such: Telease shall. also. be prescribed by 
Congress :. Provided, however, That: all lands. adapted: to. agriculture, | with or 

= without irrigation, SO. sold: or released, to. the United. States: by. any: ‘Indian. tribe . : = 

shall be’ held by the, United States. for the sole purpose. of. securing homes. tOee" : 


actual settlers: and ‘shall. be: disposed. of, by. the: United ° States. to: actual. and | 


| bona: fide. settlers only’ in tracts not. exceeding one hundred. and. sixty - acres to 
~ -any one-person, -OD, “such, terms: as. Congress. shall. prescribe,. subject. to: grants . 
which Congress may. make in aid of education: And provided. further,: That. no, 

- patents: shall issue. therefor except to. the: person: sa taking) the. same:as and: for = 

&. ‘homestead, Rise his: ‘heirs; and. after. the. expiration: of. five. years. occupancy Sigs 


“thereof: as such: homestead ; and any: conveyance of . said lands. SO- taken. as: a 
homestead, or. any eoutr act ‘touching the: same, : or lien thereon, created prior to. 
the date. of: such: patent, shall be: null and void: And the. sums agreed. to: be 
paid by. the United: States: as. pur chase. money for: any: portion. of, any: such reser-. 
-yation: shall: be held. in, the. ‘Treasury. of the United States for: the: sole. use of the 
* - tribe: or tribes of. Indians. to: whom: such reservation’ belonged; and: the. Same, 
with: interest ‘there eon at: three per: cent per annum, shall: be: at all. times subject 3 
to appropriation. by. Congress. for. the: education. and: civilization of. such: ‘tribe 
or: tribes: of. ‘Indians. or the members thereof, The patents: aforesaid: ‘shall ~ 
“be. recorded. in the General Land: Office, and: afterwards delivered, free of charge. 


- to the; allottee. entitled thereto. And if any: religious. society. or. other: organiza- 


tion is now: occupying. any of: the. public lands;:to which this. act is: applicable, 
for. religious . Or. educational work. among the: Indians; the. Secretary: of. the: 
Interior is hereby authorized to. ‘confirm such” occupation: to. such: society” or | | 
organization, in quantity. not exceeding one: hundred: and. sixty: acres. in. any. one 


. “tract, SO. long: as. ‘the same ‘shall-be so occupied, on such terms as he shall. deem: be 
just; but nothing | herein. contained shall . change: Or: alter: any claim. of. ‘such’ Sd 
society. for religious: or: educational purposes. heretofore. ‘granted. ‘by: law. “And —e 


hereafter. in the employment of. Indian police, or, any: other. employees: in the 


ee public service, among: any of. the Indian tribes. or’ bands affected: by. this: act, ee on 


and. where: Indians ean. -perform | the. duties required,, those’ Indians who: have i 


wee availed themselves of the provisions: of: this: act and Tecome citizens. of. the eis ; eo 


| a ‘United States: shall be pr eferred. | 


Sec. 6. That at. the. expieation:< of tthe. tr ust period and: hen the: lends: na 


: pee been. conveyed. to: the Indians by. patent, in: fee; as. ‘provided. in ‘section: five: of. ues - 
a4 this. act,. then each. and every: allottee. ‘shall. have: the benefit: of. and. be: subject yes 


oe to: the laws,: ‘both. civil. and: criminal, of the. State OF. Territory: in: which: they | 


. may reside; and no. Territory shall pass or enforce any law: denying any: such - 


Bey on Indian within its "jurisdiction. the canal protection. of the law.. And every y . 7 
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“tidian born, within: the territorial limits. of the United States 1 to Syhoun eliot 


ments: -shall. have. been made: and who -has received a. patent: in. fee simple rie - 
| under the provisions of this act, or under any law. or treaty, and, every Indian 
born: within. the territorial limits -of the. United. States. who. has. voluntarily aes 


taken | ‘up: ‘within said. limits. ‘his resideCe, Sere and apart, from any ee Pe i 


“declared to be. a citizen of {he United States, and’: is. entitled. io: all he rights, 


' privileges, and. immunities. of< such. citizens, whether said Indian has: been. or ; | 


not, by-birth or otherwise, a member of any tribe of Indians within the terri. ~_ 


storia | ‘limits of the United: States: without ‘inl any. manner impairing or. other- oy os 


wise affecting. the right: of. any. such «Indian to: tribal or. other. property : ‘Pro- _ 


- wided, That . the: Secretary of the | Interior may, in his. discretion, and he. 1Sia ee 


: hereby. authorized, whenever ‘he shall be satisfied that any. Indian allottee is... 
_ competent: and capable’ of: managing his. or . her. affairs. at any! time to. cause | 


to be issued to: such allottee: a patent. in. fee: simple and thereafter. all ‘restric- oki - 
: tions. as to. sale, -incumbrance, or taxation of said land shall: be removed. and =. 
gid land: shall not be: liable to the: satisfaction of any debt" contracted. prior to. 


‘the-issuing: of ‘such patent: Provided further. That until the issuance of fee- 


simple: patents all -allottees: to whom trust. patents shall hereafter be issued 
-. -ghall -be subject. to the exclusive. jurisdiction: of the United States: And: pro~ 


vided further, That: the provisions of this. act: shall not extend % e any Indians ges 


. in the Indian Territory. 


That hereafter when : an alouient of. lead} is. qiadie. to any Indian, sta any 


. be. cancelled. and -the land shall revert to the United. States, and the. Secretary 


of: the: Interior shall ascertain the. legal heirs of such Indian, -and shall cause. 


; ‘puck Indian: dies before the expiration of. the: trust. period, ‘such allotment. shall _ 


-to be issued. to. said. heirs. and in’ their names, a: ‘patent in fee: ‘simple for said: — 


land, Or: ‘he. may cause’ the. land to ‘be sold- as: provided by Jaw: and issue -a 
patent therefor. to the pur chaser or purchasers, and pay the net proceeds: to: ‘the 
heirs, or their legal representatives, of: such deceased: Indian. Phe action of 
the Secretary of the Interior in determining the legal heirs of any: deceased 
‘Indian, ‘as. provided. herein, shall in all respects, be conclusive and. final. - 


. Seo: Te ‘That in cases where ‘the : use of water for irrigation is’ ‘necessary to | 


“render the lands within any Indian reservation. available for: agricultural. pur-. 


poses, the Secretary of: the Interior. be, and. he is hereby, authorized to pre-— 
- seribe. such. rules : and regulations. as he may: deem. necessary to secure a just... 
; and’ equal distribution thereof among. the. ‘Indians - residing upon - any ‘such ~ 


: reservations ; and no: other. appropriation. or’: grant of: water by any riparian | = 
pr oprietor shall. ‘be authorized or spernitiied to the ‘Gaminee 4 of oy other vipari ian a 


n DIADMEIOE: 


> Sec. 8. ‘That the provisions “of: this. act stiall. not extend to the ter titory: oceu-- are 
| Spiel by. the Cherokees, Creeks, Choctaws, Chickasaws, Seminoles, and Osage, ON ica 


“¢ ; Miamies: and: Peorias, and Sacs_ and. Foxes, in the: Indian Territory, nor. ‘to 
any of' the: reservations of the Seneca Nation of. New York Indians in the State. -— 


of New York, nor to that strip of ‘territory in the State’ ‘of Nebr aska. b-adjoining me = 


‘the Sioux Nation on the south added by: executive order. 


‘SEC. 9. That for the ‘purpose of making: the. surveys. and resurveys : mentioned i = 
in: section two of: this act, there be, and hereby: ‘is, ‘appropriated, out. of: any” . 


- ©. gnoneys: in. the Treasury’ not. otherwise’ appropriated, ‘the sum of one-hundred. eee 
_ thousand dollars,. to. be repaid proportionately out of the: proceeds’ of. the sales 


| : of su ch land as. may be acquired from the Indians under the. Drovisions of this. 
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a Sn 10: ‘That’ nothing 4 in: this act. contained: ‘shall pa S0- 5 onstrued. as. sto affect. oe 
me He: right ahd power of Congress to grant the right: of way through:.any lands... 
a granted to an-Indian, or a tribe of Indians, for. railroads. or. other highways, Gh 
2 - telegraph lines, for. the: public. use, or. to: condemn such lands 1 to aa Uses, he 
2  Bpon making just compensation.:: ee en Ae ocean eg ge 
Py: Seo. 11.. That: nothing. in this: act. shall be. SO. -constitied as. on prevent: ‘thes: ahs ce 
| moval of the Southern Ute Indians from their present reservation in “south- oe 
ae western: Colorado to. a- new reservation. by and with the, consent, of. a. majority” mn 


of the adult. male members of sald tribe. 


- - , 4 


-S aet: of. February 28, 1891. (26. Stat. 794), and: as amended by the act. of May. 8, 


The above is the act of February 8, 1887 (4s Stat, 388), as amended By 7 ths eee 


LEASE AND DESCENT. 


— © 1806 Coe Stat. eeu and as amended ue the act. of Tune 25, 1910 na Stat. = hee : ee 


Be it ehacted: ne the Senate. and. House, ot Representatives ort the United cS 


States of America im “Congress assembled, 


Sze. 2 ‘That where allotments. have. peer: made™ in Cail: or in a on i oo sm 
| ; any teservation ‘under. ‘the provisions of said act of: February oes eighteen... 
on ‘hundred. and eighty- seven, : sand. the. quantity - ‘of: Jand~ in: such: reservation’ is. ee i. 

~ sufficient to give each ‘member of. the tribe. eighty acres, such. allotments shall. aan 

- be revised. and. equalized. under: the pr ovisions” of this act: -Provided,. ‘That no. ee 
ve allotment: heretofore approved, by. the > Recketary of the Interior shall be reduced en 


os in. quantity. 


‘SEC. Oe That ‘whenever IL ‘shall be: tade to appear. to the Ppearobay’ of! “ier: a a 
= Interior. that, by. reason’ of age or® other disability, any allottee under ‘the ~ ees 
> oe provisions of said act. ‘orany other: act or. treaty. can not. personally and. with os ye 
| _. benefit _ to: himself occupy. or improve his allotment or any part thereof the. ie 
. ‘same may be leased upon such terms, regulations, and. conditions as‘shall) . | 
be prescribed’ by such. Secretary for a term not: exceeding three years. for 
farming, or. grazing or. ten: years for. qmining- ‘purposes ; “Provided, That where. 4 : tee 
'... lands are. occupied by. Indians who have bought and paid for the same, and ee 
whieh: lands are not needed. for farming and agricultural. purposes, and are: ee ee 
. not’ desired for individual . allotments, the same may be: leased : by. authority ~~ ae 
i of the council speaking for. such’ ‘Indians. for: a. period not toi: exceed ‘five’ ‘years 0006 e.EE 
2. for. grazing or. ten. years for mining. “purposes” in . such. quantities and> upon Os ce 
oo such terms and conditions. as the -agent. in charge of such. reservation: may — oe a 
: _ recommend, subject. to the approval. of the Secretary of the Interior. Oe aa te 
¥ “SEo, Be That for the: purpose. of determining. the | descent of land: to the heirs ee 
. - of any deceased Indian under the provisions. of the fifth’ section of. said act, © ie 
~. whenever. any male and ‘female’ Indian’. shall." have: cohabitated : together “as ae 
-2 \ husband» and wife. according: to the- custom ‘and ‘Manner of" Indian life thes. TS. 
“issue of. such. cohabitation’ shall "be, .for. the” purpose aforesaid, taken and. eee 
a. deemed. to be: the: legitimate. issue.of. the. Indians. SO. living together,’ and. every ag" 
: . Indian: child,’ ‘othérwisé* ‘illegitimate, “shall * “for such. purpose. be. taken and 2 ae 
deemed. to be the legitimate issue of. the father of: such child: Provided, ‘That We oe tat 
2 ie oh the ‘provisions of this: act ; Shall not. ‘be: held or construed as to apply, to’ the | ee 














4s 
ae 
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— “aanaw. eres ‘called arid imown as ties a Cherokee. Outlet ” ar : And a? 
ae further, “That no allotment: of. land ‘shall be made. or annuities of money paid» - 
to any of the: Sac and-Fox-of the Missouri: Indians who were not enrolled. as 


_ |. .-members: of. ‘said: tribe: ‘on: : li anuary first, eighteen: hundred. and. ninety; but © 7 7 
oo" .- this. shall not be. held: ‘to, impair or otherwise’ affect the. rights: or: equities of 
os any: person: whose: claim: ‘to: ‘Gaauuaeiae ak ine said. tribe: is: now: pending: and = ne 


poaae. de investigated. . 


"Approved, February 28,1 i891: 8. Stat, 704) 


“(e. a 


‘INDIAN ALLOTMENTS ‘WITHIN: (NATIONAL! FORESTS 


anne Be. t.. enacted: by the Senate anid: House oF Representatives or the ¢ United ‘ce - 
states: ‘of America ‘ im Congress assembled, | ee oe ea 


go. 31. ‘That. the: Secretary. of the anterior: is. nee authorized, in. his + cs 


_ diseretion, to make allotments ‘within the national forests in conformity with, oe 


7 othe. general: allotment | laws: as: amended by section Ov of..this. act, to” any os. 
>. Indian occupying, living. ‘on, or “having improvements. on: ‘land. included within 
Ne, any ‘such national. forest: ‘who: is not. entitled to: an. allotment. on any existing. 


os Indian | reservation, OY: ‘for. whose tribe: no: reservation | -has been ‘provided, or . 
~~ whose reservation: was not. sufficient to afford: an. allotment to: each member 
4 thereof. - All applications, for. callotments under ; the provisions Of. this: section: 


shall’ be submitted to’ the Secretary of -Agriculture, . who shall | determine | 


"whether. the. lands. applied. for. care. ‘more valuable, for. agricultural. or grazing 


purposes . than for the timber found thereon; and if it be found that. the lands 


fe applied for are more. valuable for. agricultural or grazing purposes, then the — 
_ Seciany of. the. Interior. shall cause: allotment to be. made. as. herein provided. 
: feanaiin June 25, 1910. 86 Stat. we PE ie GE tee BE ot | 


(No. 4 


“PENALTY. FOR UNEAWFUL SALE a 


eae: Be at enacted. by tite. Senate quid “Howse of Representatives of the United a = 
ee tate of. America. in, 2. Congress. assembled, ee ee See ee 


FA — re yi oe 


ae _ SEC, 5, ‘That, ae shall ie ‘unlawful for: any: person “to: induce’ any” Inaian to. a a 
ue “execute any. contract, deed,. mortgage, OL ‘other. instrument purporting» to. con- - 
vey any land: or any. interest. therein | held. by: the. ‘United: ‘States. intrust:for — 


ie pies such. Indian, or. to offer any such. contract, ‘deed, mortgage, or ‘other instrument.” ‘e 
a “flor, record in. the: office. of. any, ‘recorder, of : -deeds.. Any, person” violating: this 2 oe: 
i “provision shall. be: ‘deemed. guilty, of a. misdemeanor, and: ‘upon. conviction. shall — ha 


be, punished by a, fine not..exceeding five, hundred. dollars: for the first offense, page 
Bid Bae! a and. if. convicted, for. a second. offense. may: be: punished by a: fine. not. exceed- : 


ve “ing five, hundred ‘dollars’ or imprisonment: ‘not. exceeding: one. “year, or: by: both. 


such fine and imprisonment, in the discretion of the court: Provided, That this’ 
_ section. shall not. apely. to. any: lease. or. other: contract: “authorized, by: law. ‘to asta 


- oe Be: made. 


uAG es ee 


“Approved, June 25, 1910, “36 Stat. 855.) 


apcrinbe 


(ao. 5) 


ay . 


ce INDIAN “HOMESTEAD ‘ENTRIES. 





oS Oa oe ~ DECISIONS RELATING: ‘TO. THE PUBLIC LANDS” a PAO as 


re it enacied. a. Wie Senate. ‘and Roe of Representatives of ihe. ¢ United Pee 


“states of. America in Congress ¢ assembled, 


«Bmee 15. That any . ‘Tndian: porn in- ‘the: United: ‘States, wha: ‘is the! haath: 1 of yee 
| ae family, or: who has” arrived at. the age ‘of. twenty- one years,: and. who. “has Se , as oo 
. abandoned, or may. hereafter abandon, his: tribal relations,. shall; on: making. ne 


. Satisfactory. proof. of ‘such | abandonment,’ under yules. to. be ‘prescribed: aby the a te oe 
. Seeretary: of: the Interior, | ‘be. entitled. to. the benefits of: the’ act. ‘entitled. ANS. 


“act to secure homesteads to actual ‘settlers on, the’ public domain,” approved», 
May twentieth, eighteen » hundred - and - ‘sixty- -two, and- the. acts. amendatory — He Page 
_ thereof, except that the provisions of: the eighth’ section of. the . said act: shall. 

“not be, held to: apply to entries made under this .act: Provided, however, That 9. 
the. title to lands. acquired | by any Indian, by virtue. hereof. shall notibe subject . 

to alienation: or ncumbrance, ‘either: by voluntary. conveyance or the. ‘judg- es 

~ ment, decree, or. order ‘of any. court, and shall be and remain, inalienable for se 
a period of five years from the date. of ‘the. patent issued. therefor : Provided, 6 ee 
That: any such’ Indian shall. be entitled. to “his distributive share of all: an- 0° -.s 
= nuities, tribal funds, lands, and other ‘property,.. the same as though he had im 
-mnaintained’ his: tribal | relations; and any ‘transfer, alienation, or. incumbrance: an “3 

- Of any interests 1 he may: hold ¢ or claim ae reason of his former tribal. relations ae 


~ shall. be. void. 
- aumoye: March 8, 1875, ass Stat. 402, $20), 


‘Be it ‘enacted by the Senate ana Howse or - Representatives oF ine > United 


. States oF America: im. Congress assembled, es a ae ee ae ee 
Hee ete ge i th age ee yi ag 


That: such Indians as. may now be: located: on ‘public lands; or as may; under i | 
‘the. direction of the. ‘Secretary of the Interior, or. otherwise, hereafter,’ : so tr 
locate, .. may avail - themselves. of: the provisions of. the homestead laws as rae 
- fully’ and: to’ the same extent as. ‘may now. be doné by citizens’ of. the: ‘United’. te 
_ States ; ‘and to aid such Indians in making ‘selections of: homesteads. and the ~ 
“necessary” ‘proofs . at’ the ‘proper. land ‘Offices, one. thousand dollars, or ‘SO much ey 


' thereof | as” may: ‘be necessary,” is’ hereby. appropriated ; but no: fees. or. com: j ae oe a 
missions ‘shall be charged on: account: of said. entries. or: ‘proofs. » A ‘patents ~ i: 


. therefor. shall. be of the legal. effect, and declare. that the United ‘States. does 


and: will. hold the land thus - entered. forthe . period of twetity-five years, in. Ci 


trust for the‘ ‘sole use: and. benefit of the Indian by whom: such ‘entry: shall. have ae 


“been ‘made, Ory in’ case’ of his: decease, Of his. ‘widow and heirs. according: 1G: oO ee 


“the. ‘laws ‘of. the State or ‘Territory ‘where: ‘such land is located, and ‘that: ae. : a ee 
‘the. expiration - of. said period the: United . States will, convey “the same. ‘by vege ie 
“patent to: said Indian, or. his widow and heirs’ ag aforesaid, in: fee, discharged ao rae 


OF: said trust and. free of all charge or incumbrance whatsoever. ee 
Appr ‘oved, July 4, 1884. ee Stat. 6, 96. De ae 1 


oT 152227 —V OL 5228 


Sarah a 


402. DECISIONS RELATING TO THE PUBLIC LANDS [Volk 
(CITIZEN s HIP 


Be. it ‘ ennatod oy thé: ‘Senate aid Hq ouse of \Romroseniativen: ee the United ° 


i . af ‘States of. “Anierica im Congress assembled, That: all. noncitizen Indians. ‘born = a 
Ook within: the territorial - limits. of the United. States. be, and they | are hereby, a 


a: a declared to be: citizens. of. the. United © States : Provided, That the: granting Of | 
such citizenship: shall not in any manner. impair or "otherwise affect, ‘the. wight. 
: of any. ‘Indian “to tribal. or. other property. oe pS ary ae: ea ae ee 


eas) June 2, 1924." (Bs Stat. ee : ‘ ue ce 


(No. 1 > 
; oe 7 APPROPRIATION FOR SURVEY = 


| Be it enacted oe the: Senate ‘and House of “Representatives: oF ‘the. United 
es States: oft America im: Congress. assembled, ‘That. the following. sums. are: appro- - 
~priated, ‘out. of any money in the Treasury ‘not. otherwise | appr opriated, for 


: oy the 2 Department: oF the Interior for the fiscal year ending J une 80, 1928, namely: . 
: 7 oe ge Ponte Me ere Sy * ome. ge oun hd om 


a “Por the survey, resurvey, classification, and. allotment of. lands ‘in severalty. 
~-anider the» provisions of the act of February 8, 1887: (Twenty-fourth Statutes 


ea at Lar ge, page 888),. entitled ‘An. act: to. provide for: the: allotment: of lands in. 
mS severalty to Indians,” and under. any - other act. Or: acts. pr oviding for the. survey 


or allotment. of Indian lands, - $40, 000, reimbursable : ‘Provided, ‘That. TO: part 

ot said sum: shall be used for the survey, resurvey, classification, or allotment. 
OF: any land in. severalty. on. the public. domain. to. any Indian, ‘whether of the > 
2 Navajo - or. other. tribes, within | the State of. New “Mexico and: ‘the State of 
- Amigonai. who was: not tesiding upon: the public domain prior to J une 30, 1914. 


= ag? ie 7 i Pee ee 


| Approved, a January 12, 1927, ccs Stat, ‘part 2 934, 940, Un 
‘s @. Certificate Ne 0. a ees : ne ee eee Pee, Serial No. Ce 


SS | APELICATION TOR ALLOTMENT OF PUBLIC LANDS, DEPARTMENT 0 OF TRE. 
- | INTERIOR, UNITED STATES LAND OFFICE = ee 


Se a a a Boy see : oe ee Ot tap 

Pie ys nse ee ee Ree eee ey Cee wea a Searle oe ms whose post- -office » address. oe 
Mahe) AGP ha Maphi™  Saee Sees aos 2 (Male'or female) e ae 
6 OS oboe h ae te ee ee eee te ee do. whereby” apply. ‘to se 


: mee 


have allotted to. oor bet oh alee ee the provisions. of section: 4 ; = 


‘(Me or my minor child, naming it) 


a : 4 of. the. act. of: February: 8, 1887. (24 Stats. L. 888), a as ‘amended by ‘the ‘act: ot | 
is “February” 28, 1891. (26 Stats. lL. 794), and the act. Of. J une 25, 1910. (36. Stats. | 


. mee 855-859), ‘the’ 12% of S aEEEREEEEETEaEEEEREEnEEEEreemeeeee ee _ 


ye kc ee eee eee ret ree ee ee ee —— & 
— — —_ ~— _ — — eee eee ew eee See: ee ae er re —— 


” Sontaining > acres, and I do solemnly swear that the land. above described = 





e 1 Insert dese ription : of the land; if surveyed, by ‘legal: ‘subdivisions ; it, ‘unsurveyed, “by ; a 


. “Inetes and bounds, beginning with natural-or- other objects that may -be easily identified, ~~ = 


Ora. permanent artificial. monument or mound set for the purpose, or in such other manner — ‘ 


ave = AS to admit of its paged readily identified ‘when. the official mary comes’ to be extended. . 





a “the eran tribe; “that. I am ae eee oS. - of ee - 


(Father or mother) | 


| : aged | a “years; that ® aes has. not. heretofore. received an allotment under. ne . os 
- any law or any. other acts: of Ome except* ee ee a 


: tes re rarer enim nn met arte eee en es Eh ins etn, ; 


“that I have made > improvements: thereon as. ‘follows: 


wet et ee ee ee Relates ace Os 


: oe I am the® ken of ‘the identical: “person. named in the accompanying oo oh 


certificate. from the Commissioner of Indian. Affairs ; that IT am: well acquainted. 2 a 


oe ‘with the character of the laud herein applied. for. and with. each. and. every. . = ee 
_ legal subdivision theréof, having personally examined the same; that there is. — 


not to my. knowledge within the limits. thereof any vein or ‘lode of. quartz or > = 
_. > «other rock in place. bearing gold, Silver, cinnabar, lead, tin, Or copper, nor any” Cae 
ey - deposit. of coal, placer, cement, gravel, salt spring, or deposit of. salt, nor. other 


oe ‘valuable mineral ‘deposit ; ‘that: no portion. of said land is. claimed. for. mining en: 


| "purposes “under. the. local customs. or rules of miners, or otherwise ; that ‘no as wh 3 
portion” of. said land. is worked. for mineral during any part of. ‘the: “year by. cs Be 


jo any: person or persons; that said. land is. essentially, nonmineral land, and that Le 


“my application therefor is not made. for the purpose of fraudulently. obtaining 


title to. mineral land ; that the. land is not oceupied | or impr oved nee any. other. nS 


“Indian, ond contains: no: valuable: watering: places. 


cee witness, a ef 
“Sworn | to and subscribed before me this - aoa da ay of (eames (a ay 


Haw Ee ee ee 


- (Oficial character) “(Been note below) 


“This: affidavit™ may. be ‘sworn to. before thé ‘register of the land. district in. | 


svhich the land is ‘situated, or before any. ‘United ‘States: commissioner, the... oe 
judge ‘or: clerk’ ‘of any court: of: record ;. also. before | any: agent, ‘Special. agent, eee cys 
Or ‘inspector of: the’ Indian ‘Service, : OFF beforé: any: officer authorized:to. admin- ace 


oo ister oaths. and having a seal in’ ‘the county. or land’ district where. ‘the land is: —— tes 


a Situated. | - United. States commissioners. “must attach their seal and. justices of ae = * 
ees ‘the peace. must: attach. to. each: application. at: least’ one certificate. by. the oe a es 
ft of the proper. court: that they a are > duly, qualified Lo administer oaths. oo 





-®Ipsert «, ‘inigabley" « nonirrigable- agricultural,’ sa or. “ ‘nonirrigable-grazing,” ag: the: case 


- ’ ‘may. be. 


“®Ingert 4 =e i,” o“ he,’ 1 op 6. she; ne ‘as. ae case. may ben 


_—. Give character of prior entry or allotment, it any; together with acts under whieh D Med x Be 
“Or received. : i . | oe 


. 8 Insert deseription: of lands on ‘whichi- ‘settlement: haa been mada: 


~.'@Insert manner in which: settlement. has been. bags ‘such as posting notices, marking of ma oe 


a corners, erection of. house, ete. ‘, 
7 Give: length. and. nature of use or: * occupancy. 


oe 8 Grogs. cout, “of the : Or: insert. af “Father,” iy Mother, ro “Grandfather,” ete, as. s appro- ee eG 
: priate, ee ae ee oe yee ae ae 





thee “Application are Sie oS es 


anh 


S (WG cee and ee ‘do. ‘Joteniniy’ ‘swear that Bt 


“ ... Awe'are. well acquainted with: _.--<u.--._-_ am Indian; of: the 2222-2 
ee tribe, and know that actual: bona: fide settlement has been made by. the applicant. | 

| oT the One ee ee : 
a ana that he. has. used or. occupied the land." EEE ame es ee eee 7 


and that the lands. applied for in the foregoing 
in character. ~ 


(Insert ne irri able,” ue nonirrigable-a ricultural,’ or “ nonirrigable- grazing ”"): 
8 : 
ie a - re 4 i pba tga mie 


oe ee a ey are ae eee ee 


(SES ts Se SS Se ee ee ‘ 


- a ee ee 


(Official character) 


-UNrreD Srares Lanp Orrice, es 
Me a Hap. sk pee cit a at Re Wats es AA erect Le ae pipes aa 
a ee eee, ‘register of the Land Office, do ‘hereby certify that the ~- 

. above. application 1S hOr eee ee es | ecceeteetsd lands and 
ne ‘that. there i is no prior valid adverse right | to the same, Pose 


me re rr es ee ce rr re ce se ee ey 


~ Register: 


| (The coe ‘will examine papers car refully. ne see ‘that “they a are ‘correct and: } 

a ‘properly executed. Dine . | oe 

No- application will be. accied by. fhe local officer. mle a “certificate frowi 

a the: Conimissioner - of Indian Affairs is furnished. that the person for whose 
benefit the application is made is an Indian entitled to. allotment. of public land, 


cunder. the act of February. 8, 1887, as. amended. (Departmental. order of Sep- 


~ 


: tember. 23, 1913. a “No. application for a minor child will. be accepted unless the 

parent, making the application: has. settled on: public land under the fourth. sec- 

: tion of said. act, which land must be described in the application for the. child. 

a It the land. is cunsurveyed, the same, must be: described according to. the rules 

. approved. November 3 1909. (38. i, D., 287 ); a. description of the lands. by metes- 
and. bounds with. reference to. artificial monuments Or. natural ‘objects being. 


= ~ given, as well as an approximate description; by. section, towmahip, and _TANE®, Py 
rt : as it will appear when surveyed. eae yxy i, ~~: 


| "(Extract arom the, act of ‘Congress approved February. 3 1887: oy : . 
~ SEC. “Be _ And. if any conveyance should. ‘be. made of the tanids Sate 


apart: and en as. herein provided, or any. contract made touching the same, 


= ae and void. 


| before: the: expiration. of. the time: above. mentioned: (25 - years, or. longer, in-the 7 
ne discretion of the ane), such conveyance 4 or contract. ‘shall une absolutely nah 
“(Extract from 1 the - “of ‘Congress approved: June 25, 4910: is od ee cs ; . 
~ SEo.. 5. That it: shall be. unlawful: for any.. person. to: induce any. “Indian: yh | 
execute’ any. contract, ‘deed, mortgage, or other instrument’ purporting to convey 


be, tank land or “any interest therein held. by. the United States: in trust. for’ such oo 








a 0 Give Tength aiid nature of. use. or ‘occupancy. ore a oo Pe oo: 3 
19 Tngert:.“ surveyed?” or.“ unsurveyed,” and ‘ rigable” a nonivrigable agricultural,” 7 


. Se mobinmizaple. Sens, as the case may be. 


: - f 


a eat: ov DECISIONS RELATING ‘20 ‘THE. PUBLIC LANDS es es 


4 Indian, or. to offer. any. such. éontraict, dived, iGeieanel: Or. tier instrument’ for. 


= record | in the office. of any. recorder of deeds.’ Any: person violating this -provi-: oo 
4 sion. shall” be’ deenied. guilty ‘of: a. misdemeanor, and upon. conviction. shall. ‘be: 
OS punished by. a fine not. exceeding five hundred dollars for the ‘first: ‘offense, and. 


es bog ‘convicted for: a ‘second offense may be punished: ‘by! a: fine not: exceeding five. 
| hundred dollars: or imprisonment. not. exceeding one year, or. by poth ‘such: fine- 


i and imprisonment, inthe discretion of the-court: Provided, ‘That this section - ie Aaa 
shall not: apply. t to any lease or. other. contract authorized by law to. be made. ° = - Le ige , : 


9 


INDIAN 2 ALLOTMENT. APPLICATION FOR, ‘LANDS ‘WITHIN THE NATIONAL 
“g Section 31, act oe: Sune 26, 1910, 36 ; ‘Stat. in 855. “(ro be submitted through 1 the forest 
7 a ae "supervisor.) a : 


RRO Sgt Se AP pang PL eR aS iad, a eee ae ee ee ae 19 Bet Aaa 
Application .No.:2.20 20 FM eas ee ak A es Page te aa ad 
a ‘ite eee beings an Indian: of ee ek. 
‘Tribe, do hereby. apply to: have allotted. to* gj ecrns Ane) eee) Spices tens ee Se, 
ander the provisions. of. section 31 of the ‘act. of June 25,.1910 (36 Stat. L. 855), ee 
the. following-described, lands within ‘the _-------~--------National 1 Forest: fern 


: man re ee ee a oe ee 


a (Insert description and acreage) . 

In support. of the foregoing application. I do. solemnly swear “that: Ll am. an 
Indian of the. above tribe as alleg ged 5 that: T have. ‘not heretofore received. an 
allotment ; that i have made actual bona. fide’ settlement on. the lands described. 
herein (or that I have valuable: permanent improvements. located’ thereon. con-. 


sisting’ of Satin anes heew Re ene nite Seta een ape aes a rice 


that. T.am “applying for these: lands for. my: ‘exclusive. use: and ‘benefit ; cand 
that ‘the lands: described. are more valuable for agricultural, (or. graziig) pure - 
poses than for the. timber found aon : 7 , Ape os L 


' Witnesses: ‘ 
ce eee ea TI 
_ Subscribed and. sworn to. before 1 me this . — day of ee fae ae 


“(Official desigmation) 





2 Insert | “ to: mé, as. the: head | of. a “family, aged - years, ” or co to me, ry a single. 
eo : person years, of. age;! ov “Or: £9: my: minor’ child a (giving! ‘+he’ name® ‘and*age. of" “the. 
child); : as. the: case. may: be: - The same. blank may be used in- making: application in. ‘the 








ease of an’ orphan ¢hild, the.agent’s or special agent’s name being, inserted 3 in place of the . 


"parent's, and: the phraseology; changed. to suit. the. -CABSE.. 
-2 Insert. deseription . of: ‘the. land, Af. ‘surveyed, “by. legal. subdivisions’! it. yasaeeed age 
~ metes. and. bounds, . beginning. with’ some object that. may..be .easily. identified, ora. ‘perma-.,” 


pent. artificial Monument, or. mound, set..for- the; ; purpose;. or: in. such. other: manner. as:.to- 


admit of its: being readily identified when the official, Survey: comes tobe. extended. : It. the. 
-/ application is for grazing. land, ‘it. should be stated in the application. that the lands are 
tine a valuable for grazing. purijoses.” oe 


:% -CORROBORATIVI AFFIDAVIT , oF Soh 
ents tye ae and ces do solemnly. swear “that. ae 
+ we are-well acquainted’ with * _------ --.-----+--; Who has made application 
Bere ~ for allotment, as described in. the foregoing; that she is an Indian. of the : 
We i tribe; that he was-bornin the United: States, and that ee 
oe enue AS: actually living on® (or. has. valuable Amprovements. on. ys ‘the. lands hag 
oak » described in. ‘the. foregoing, application. | pena eae tee oe 


ee ee eee ee ee ere ee ee oy Se 


(Official designation). 


| “ NormThe ‘affidavits 1 may: be made before the register of the land. district | aco 
| “a which. the land is situated,. or before the judge or clerk. of. any court of cae 
io record having a seal; also. before any Superintendent or inspector of the Indian 7 ; 
~. Department, or before any officer authorized to administer oaths and havinga - 
ie seal, in the land district where the. land is situated. ‘United. ‘States. court: com- . 
Si 7 missioners must attach their seal, and. notaries public or justices of the peace, 
m8 besides. their . seal, must: attach LO: ‘each. application: ‘at. least ..one. certificate. by . 
the clerk. of the proper court. that they are: duly: qualified. to administer oaths. 7 


Diane from: the: act. of Congress approved: February 8, 1887] : 
a “Sno. 5 ~ And aft: ally conveyance should be made of the. Jands set . 
. — apart and allotted as her ein pr ovided, or. any contract made touching the, game, 
A before the expiration of the ‘time. above. mentioned (25° years or longer, in the 
discretion of the’ ‘President ),. such. conveyance or contract shall be absolutely 
null. and void. : ee a me ee . 


: NON MINERAL AVEIDAVIT 


peer ete do. Solely swear ‘that. i am. ell | acquaitited ‘with. 

the. character. of. the: land described in this. application and ‘with ‘each and | | 

every legal subdivision. thereof, having frequently passed . over the same; ‘that = 

my present. knowledge of such lands. is sufficient. to: enable me. to testify intelli: _ 
gently with. regard. thereto; that there is not to my knowledge within the — 
~~ Jimits: thereof: any vein. or lode of quartz. or other. rock bearing. gold, Silver, ~ 
-.. ‘dine, tin, copper; or other deposit, and. there is* ‘not within the limits of said” et 
land to my knowledge any cement or any. valuable mineral. deposits; that 
. , the land contains no Salt’ springs or deposits of. salt in any form: ‘sufficient’ to. 7s 
render it ‘valuable therefor ; that no ‘part of said land is. ‘claimed for mining sues 


a : : purposes ‘under the customs and rules ‘of miners or: otherwise; ‘th at no. part of. : ae 
“eg the. land. is ‘Worked. for minerals" during any pare of the year by. any person: en ae 
. or. - persons. yee | | — aK oe 
“ Subseribed and sworn | to. before 1 me’ > this. eee - day ¢ of eee 19. 


“(Omieiat designation) 





sa 2 Insert name of beneficiary, thus: the: head oft a ‘tamily;” 0 or i : 
2 single 3 man,” or “ , minor: son Gr datighter) of - — - or, seer 
Bos of: — je as the: case may bes te me ee Whe < 
{Insert “he,” of she,” as the case: may be (meaning the  beneflelary)s: ae 


28. * Strike out: Oe Words not applicailer; ay 
































= ie . ee "DECISIONS RELATING ‘TO THE ‘PUBLIC LANDS | i ae oa 


“CERTIFICATE AS TO CHARACTER OF LAND | 


Soe - Derarraanr or ‘AGRICULTURE, mes 
“Washington, D. C. ee, co eee a 


Ge hateby. certify’ that I have caused the lands herein ‘applied. for to be. oe ee 


i Potccirs and ‘find’ the following-described. tracts’: to’ be’ more | gua Ekg 


oa for. pee ence ee meee than for the timber found: ‘thereon: 


Sa Ne ech a eS NPN a ds a ae eee 


SS Se A A SE EN ee rE ee SS SS A re ce ee eee may 


Rocpetiey Of. Agr ‘iqulture. 


“Returned ti" applicant,’ to be. presented to. the: ‘register’ of the. ‘distiict: land a es 


2 Office: ¢ - teat a ene oe a et ea 


om a OF REVESTED OREGON AND CALIFORNIA RAILROAD AND ee 
-C00S BAY WAGON ROAD GRANT LANDS FOR RECREATIONAL - oe 


_ PURPOSES—CIRCULAR. No. 1085, SUPPLEMENTED» 
"Ivsrrventons | 
-[Cireula No. 1196) 


‘Deranrupyr, OF THLE. 2 Invrenion,- ae 
a: -GbNERaL Lanp- Orricz, = s 
Washington Dd. C, Tune 38, +1928.. 


lee Recisoas ‘Unrren Snares ae OFFICES, 


 Rosepure AND Gaeray | Ondine 


ad a “The ace as ‘Apiil 13, 1928 - (45 Stat. 429), extending. the: ge Cagk 
ofthe. recreational ae of June 14,: 1926: (44 Stat: 741) ,:to: revested. 


ae -_ Oregon. and. California Railroad’ and Coos Bay. Wagon Road. eligrants mee, 


a lands, reads-as-follows: = 


_ >. That: the provisions ‘of the ‘Aet; of. Congress appr oved Jane: 44, 1926. (Por — . - a 


| : fourth! ‘Statutes ‘ at Large, ‘page: TAL) $s entitled:tAn- Act :tovauthorize’ acquisition Pee as 
> or.-use, of, public , lands’ by. States, counties, . or: municipalities. for “recreational. . 
— purposes,” are hereby extended. to former Oreg on amd. California. Railroad: ‘grant 


_ lands -revested ‘in the United. States’ ‘under | the, Act of June 9; 1916. (Thirty-. ae 
~ ninth Statutes at Large, page 218), and to former. Coos, Bay. Wagon: Road grant | = 
lands’ reconveyed. to. ‘the. United, States. ‘under’ the: “Act. of - ‘February 96, 1919 - 


ar :. (Portieth' Statutes at! ‘Large,: “page: 1179) : ‘Provided; ‘That: “any. - ‘lands: ‘leased Le, es 

: a hereunder: shall-thereafter: be. exempt’ from: any Surther’ claim bys the’ ‘county: | 

tee wherein. such: leased. lands are located. for payment. of moneys,: the equivalént. 2s Si tela 
OF taxes,” as. ‘authorized. under. the Relief. “Act. of. July. 18;. 1926. -(Forty-fourth Bh 2 te ee 


mie “Statutes. at Large, ‘page. 915) : Provided. ‘further, That only ‘such’ lands" as’ are 


_ within or contiguous to the: former limits of'said. grants” may be accepted in an 
ot exchange | hereunder for such’ former grant lands and that all lands and ‘timber ee de 
secured. by virtue of ‘any such exchanges shall be ‘disposed of~in ‘accordance ~ ae 
|... with the terms“ and provisions of said Revestment. Act. of. June 9,°1916: And. 
we “provided further,: ‘That no. sales: of. ands: classified. ‘under’ said. Act. of. June. 9 o we 3 gee 
-. -1916,-as of class 3, or agricultural lands, shall. be. made. for. less than’. $2. 5O:per, 
- acre, and of: lands’ of class 2, or timberlands, for. less than the eppralsed, value = nied : 


_ - oft the timber ‘thereon, 


oe te Be: | DECISIONS RELATING ‘TO ‘THE: PUBLIC LANDS “1V0l 


"Sno. 2. ‘That all moneys: received. Frou or: on. account, of any. lands: leased: or Pee eee 


es sold ‘hereunder Shall be applied in the manner prescribed. Py the aforesaid i : 


-. Acts of June 9, 1916, and February 26, 1918. 
The existing. regulations. approved July 23, “1996, “ Girealan ne : 


a nae (51 D.D. 505), as issued: pursuant - tO. the fe creational: act: of ad | 


oe ~ June 14, 1926, swith the following supplemental instructions. added: : . 


thereto; are hereby adopted for: the pur ra of ae into effect. the eae 


< "provisions: of said act of April 13, 1928: | Bard 
>» | Revested Oregon and California Railr a and. Coos Bay Wage 7 
; Rowd: Grant Lands —The - ‘sald. act of. April. 18, 1928, is applicable. 


rt only to such former grant.lands revested in‘ the. United States under. ' a | 
_. the acts of June 9, 1916 (89 Stat. 218), and. February. 26,1919 (40 
oe ~ Stat. 1179) anich: have. been reported. or. classified ander said Ct os) 


of 1916-as: either timber or. agricultural in character, Jands classified. ls 


a thereunder-as chiefly valuable for water-power sites and reserved for. ae 


that’ purpose being excepted from the operation. thereof. | ee 
Any of such revested lands leased for recreational ‘purposes shall. eae 
thereafter be exempt from. any further claim by the county wherein. 
such leased lands are. located. for payment of moneys, the equivalent 
of. taxes, as: > authorized under the’: act Of J Le 13, 1926. ae Stat. es 
. 915.) 


of said grants may be. accepted. in exchange for. such grant lands 

and all lands and timber secured by ° virtue of any such: exchange shall 
206 disposed. of in accordance with the. terms sand Pronons of ae : 
- revestment: act of June 9, 1916. | es 


Only wich: lands:a as. are. within’: or ic contiaucils i i oe ene o 


No sale ‘of lands. classified: vader said. sick of Ju une De 1916, as. of: is 


er cles 3. ‘agricultural: lands, shall be made for less thant. $2. 50. per = 


acre and of lands. of class 2, me lands, for less: than the: ener oe 


value. of the timber. thereon. - 


SAT: moneys. received from or on: ea ‘ofa any lands: ee or: resold: . or 
or acquired through exchange under said act of ‘April 13, 1928, shall: - 


i ~*~ be applied 1 in the - manner fre ried by. the said acts of Ju unie a 1916, e a : 


i . " and Fr ebruary ‘ 26, 1919. ; 
When application is. filed’ for any oe ae  dladsihed or. cage ue 


xe Seer as timber in. character. the district cadastral engineer. at. Port-, — 
Jand, Oregon, may also, if: necessary, be instructed to submit report. =. 
-. and recommendation heieaa: in addition ‘to the examination of: ‘such’ sw 
Ee Sand! and. ‘report. which the’ ‘division’ inspector may. ‘be instructed. eae 
ee make 1 in’ ‘accor rdance with Circular: No. 1085... oe , oe 


Wrasse i ae ae 


Approved A, ee eo 
| Be ne a eed : 
pegs e iinet: Assistant | Seonetarys. 


(Co O manissioner, tas 
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"WAKEFIELD Vi | RUSSELL 
“Deoided June 21, 1928 


or Ome “AND © Gas ‘Laxns—Proseuorene Peuicrr—AveLicarton—PEns | “AND, "Come: pa 

5 MISSIONS. ee ee Pag ea ie ee ae 

"Existing departmental practice directs that: an application: foe an ai and: bie’ | . 
“ prospecting. permit. which: as: accompanied by. an. insufficient filing. fee be. 


_ merely. suspended. until. the . applicant: has, had thirty. days. within. which ees - 
to: tender the requisite fee and, until: the: expiration. of that. period, a later ete ed 


~ prospecting permit application for. the. ‘same lands aaust” ‘be treated. as sa 
Junior application. cae Se. yee ee, aes . eee weed 


ae AND! Coxeacissions— Paton ‘Dupanrnoantan | Ranouamons ere, 


x 


"Modification directed « of. the gener al rule _doritaingd: in - Cir cular’: No. ie. (46 - ve rae 
“TE 'D. 513). 5: which. requires, that. all applications that are: accompanied. DY ae 


- insuffie: ent: filing fees, regardless of the amounts tendered, ane mary e sus- ‘ ne 
| -. pended with, segregative effect... 2 - oe aro  aneen | ae 

| | Fuvezy, First Assistant Secretary: cs ee a ee 
On August, 12, 1927, B. T. Russell filed appligetion | for a ‘peanik. os 


ee , to: “prospect: for al and ‘gas upon: all of Secs. 10, 15, 22, and’ OF. Bea Ne. ne | 


R102 W. 6th P. M, Colorado. By letter-dated the following day 
the register of the Téeal” land office held the = sppuicniint for uses ee. 
| for: the r reason that— Co | : 


Lee ne “your application was" not accompatiied by t the required fed of $2. 00. 
td for each ‘160 acres or fraction of. 160: acres. The’ acreage: ‘of. the land applied - S 
“for is 2,355.56. acres, requiring: a fee of. $30.00:  ‘Pexsonal ‘check’ by. Mrs. A. 2 See ae 
Russell, transinitted with your application, in. the amount of $5: oa ds returned ate 
aie herewith. Personal | checks: are. not. acceptable; remittances: must be made DY. 
| meney: order, certified check, or bank draft on. Denyer. —-¥ou:. are allowed a 
: thirty days. from notice hereof in which to. remit $30. 60 in pr oper form, oo *, 





Within the time allowed the applicant made. payment. as. ‘requited. oe 
. On August. 18.1997, C. Guy: ‘Wakefield. filed an. oil and’ gas. prospect-.~ oe 
. ing permit. application. for. all. ‘of, Sees. 10, 15, and 22.-N:: YY and SW. hehe 

Vat See. 27, W. 44 and NW: Uy SE. Ya. Sec. 34, said township. Dae 
i By decision of April. 3, 1928, the Commissioner of ‘the ‘Coen 


a land Office. rejected, the. application. of. ‘Wakefield. to’ the extent. of a 
ae ~ conflict with the prior application, of Mrs. Russell, stating that the sae eae 
‘ Tater. was shown. acceptable for: the isstiance ofa permits ice She 

re _ Wakefield” has. ‘appealed... ‘He states. that on the day. hs ‘applica oe 
. once was: made. the‘ “acting deputy” “informed. him. that. ceed Me 
s Russell, had sent, in. an application for, the land inclosing a. ‘personal eee 


< o check. for $5. 00; that, inasmuch. .as ‘the: amount. owas: insufficient and... ee 


-awas: not. tendered in acceptable form. the land was open. for filing; 9 | = 


ie aa he then filed his. application: and paid the. _renuired., fees San ; 


402 bo = ‘DECISIONS RELATING ‘TO. THE ‘PUBLIC LANDS | — Pe ‘TVoL ae 


ment] program on: “the ‘Skull Creek. structure: on which ‘the and - 
“involved lies. a: : bee kee ee ee 
Under. aixthority of ‘section: 38 of the. teasing act: the department ve 


: ; ‘has prescribed that’in connection’ with each. application. for a permit: — 2 
~ to prospect: for oil-and gas,“ there. shall be paid a fee of $2-for each 
| ~ 160 acres, ‘or fraction. thereof, in. such ‘application, but. such fee an ¢; 2 


: no..case. to be: Tess than $10. an 


In the case of a. Sam Friedman. + (00 L. D. 881), the departnent oe 
<< re held. (syllabus) + | er, 


“AS neither ‘the leasing act of. February 25, ‘1920, nor. the ‘ropulations ‘there: _ 


7 under: specify. the procedure to be: followed. where. applicants for prospecting per-.. 
e “jnits: tender. an insufficient: filing fee the general instructions of: August 9,.1918, 


a : Circular No. 616, relating to the keeping’ of records. and accounts, are applicable. Ue iss 


See also. Witbech: v. Hardeman. (51. be DD. 36). 


_ In its said: Circular No. 616. (46, L.D. “B18; ing < department has : . 
| issued geniral instructions. in part as follows (pe 514): ars ae Pe 


oS ae: . "Where no ‘money is tendered, the appl! cation, ete, “will: be rejected. a | 


= aoe ¥ “You will not ‘in: such cases, pending the rece: pt of the money, segr egate : * . . 
ae the ad Where’ any: form’ Of: remittance other. than those specified . 


in eee 72 hereof is tendered or where an insufficient: amount. is tendered 


> - cin. any form, you will, merely. suspend. the ‘application, ete, and. allow the party = oe 
mec days in which to tender the required. amount. j ak 


It. will be noted that Mrs. Russell’s application w was. ponbpenied sd and 7 


“that she was. given. opportunity to pay. the requisite. fee, strictly: pie ee 
ox accordance with the rules: and Pees of ‘the department now in. vee 
"g “The deste appealed: eae is: vapdoningle affiimed. ad ae sepals sie 


nds eh application’ is finally’ rejected : to the extent of conflict. with that 


-— < Mrs. Russell, ‘The papers are e returned to the General J Land Office 4 : 


ae for appropriate action. - 
“The ‘department is: of ‘the opinion, foaever ay ‘Ehave oat bee ~ 


< ae modification. of the regulations. which have been cited. It does on 


a not s seem just. that an ‘application. or. filing in corinection with. which i 
“no .money is‘ tendered, although required, must ‘be rejected without. . 


Sy ‘segregative effect; while an. application or filing i in connection with | ‘i 
'. . which a remittance of any amount and in any fons is tendered may 
wo be suspended. and given segregative effect. pending payment, of the 

oe as “required. amount. Tt would be preferable: that: a mininium ‘of: the a 
ae _ amount: which might be tendered with segregative effect. be fixed. © 
For. instance, in connection ‘with: an-oil-and ‘gas: prospecting: “permit... on 
holes - application, a fee of not Tess than $10 is: required, regardless | of area. 
 A-tender of less than the minimum fee should not be. considered suf- a 


ee: : ; | | Scien to iustity poutegation < oft the land d applied for. - 


- “oe egulations « on. 1 the subject under discussion.’ Poe as 


: ae ay < “DECISIONS ‘RELATING TO THE PUBLIC LANDS . a Ail 7 


The: Coniaione: 1s: sinatra to prepare at siumit for. consid: a | 


| ee and approval by the department. amended instructions: eer. : 


— Pek ; a "ELIZABETH + M. JONES + (ON REHEARING) 


- Decided June 22, 1928 


- -Hommsrmap ‘Byimy—Cnance OF Eytey—Unprvioep “Tynmast—Tansren— aera, 


‘Esropren. ees 


“An original entryman who, after the ‘unauthorized cancellation. of hia: eatey. eee ae 
ae ~ -acquires: from the patentee. an ‘undivided half. interest, in the land, becomes Bese sie a Piste 
>. seized. with an interest. in -the ‘whole’ of the: ‘premises. and. is, therefore, soe, Ce 

.--. estopped from invoking the relief which the. act of J anuary 27, 1922, would ae ee 


-_— have afforded. him had: the. title remained. in another. 


= = Homnsimap Try —Transrex—Dxeps—Presumprron—Evipenos—Dsrorrer.. eke, 

One who. contracts to. acquire ‘the. title to land and. subsequently conveys toa Aa, ae 
_ third party, is. estopped to. deny that. he had title at the time: of the: con- Sas mie : Z 
—-veyance where the déed | is passed. upon the assumption of title: in him. oo oe 


. purports to convey that. title.” 


ae aa Depammnvrat ‘Ducrsion ‘REsrarep J AND Avene,’ 


Case of Lars B: Haralside (5L L. D. 245), restated Land | applied. 


oe _ Fiveer, First Assistant Seoretary yee ee eee es eee 
This isa. motion on behalf of: Blizabeth M. Foe - devises: of a 
i Matthew Ie ones, for reconsideration of: departmental. décision of Feb: 


a ruary 16, 1928, rejectitig” ‘here application under--the act.of, J anuary aoe : 


git 1929, (42 Stat. 359), to change. the. homestead entry of the said — 


Matthew . Jones: from the SW. 144 NW.14, W. 14 SW- ¥Y, Sec. 29, and . eC . 
. the NW, yy NW. ty Sec. 32, T. 152: N R. 25 W., 5th P. M.. ,Minne- aa 
_. Sota (160 acres) to:160 acres of other arid. The action. ‘complained Bea 


oe _ of was based generally. ona decision by this. department i in the case) 
of Lars B. Haralside (51 L. D. 245), and: specifically on the insuffiz - oe 
—-eleney of applicant’s. relinquishment ‘of the land. above described ine ee 
_ that it contained the following qualification: ‘ * This deed : is operative. Dor 


a only. as to the title sequined ore the. above cash certificate issued - a 


ae to Matthew Jones.” es 
askew - Under the admitted facts. ‘ot this | case: era pilicabie anigne ét- eg ac 
the’ courts, : particularly, that, of the: Supreme. Court of the United 


: | : . States May: 21,1917, in: Lane v. H ‘oglund. (244 UU. S.17 4) the: entry be : | 
sof Matthew Jones was confirmed, and he was entitled to.a-patent for = 


a such land: pursuant to the provisions of section 7 of the act of. March ee 
os 1891 (26 Stat. 1095, 1098). But on 1 September G 1917, the land me See 





- — 4 See instructions of “August 1, , 1928, Cireular. 1158, PB. 498 Ha, vet | 


ae AI Fe 2 "DECISIONS ‘RELATING TO. THE ‘PUBLIC LANDS , oh eee . 


te ea: patentee on one Asdees: Tene “This it: : gyentusied © i 
. that the legal title to said land passed. from. the. United. States, leav- 

~o. ing the Land Department. without. jurisdiction to'take the further 

% steps directed by said act of March 3, 1891. This same general sit- 

ee uation, involving many. entries,. ane to. call for Congressional.“ ~ 

+ relief. But relief legislation took the form and. substance. of relief 
.... to the patentee, who was in danger of a suit by the original or first 
Ee Fe ~entryman,. to charge. a trust for his benefit under the patent. There 


ee was no purpose manifested. and none can. be gathered. from the. act: i” 


an of anuary 27, 1922, to invest the original ‘entryman. with any addi- 

_ eect etional right, hid rather’ On terms: stated: and. subject to. the. discretion ee ee 

ane cof the. Secretary of the Interior’ to. permit. him, his heirs or assigns, es 
<a “to present: a proper application, and have his entry, together. with fees. 7s 


o2.e 2M ging: commissions paid thereon, transferred. to another tract of land:: : 


- . Thi. would protect the patentee from a ‘suit. because it would be. per- i. bad 
--.guasive.on the: original entryman: not. to: bring such’ a suit. In tur- a | = fe 


o a therance of that end it was provided that an ‘applicant: for the privi- 


= eee of transferring his entry ‘should relinquish to the United States. - me 


| Government. all his right, title, and interest..in. the. land: originally — 4 


ae : entered. . The. foregoing is but a. restatment. of. the Hi ar -alside: CO8E, = . 
> supra, but.it: clarifies both. the, Jegal and, administrative situation. ae 


° "presented: by this motion. — ce 
-. It is urged in support: of the: aactair that ‘aac as. 3 Matthew” _ 


a : Se ones had, under the facts: stated, succeeded’ to the title-of Irvine to oe “aes, 
the, extent.of a-one- half. interest, or 80 acres only, in. ‘the: 160- aCTe are 


Le “tract, therefore he, Jones, had” and. his ‘devisee still. has, a cause of _ 


oie ~~ action against. Trvine for: the. remaining interest, amounting to. “80° = 
+ “acres, and that therefore. there: remains the right’ to: a transfer’ ee os 


ae : entry. to: the extent of the remaining 80-acres: 


ft seems clear that at the date’ of this. application, ae at. t all t ‘Gmes bob 


ge ee and his: devises: were. estopped by. operation of: law. ‘from. eee 


.. asserting any claim thereto. as against the. patent to Irvine. Ties: 
tee ee “appears: from an abstract: of. title filed in ‘support of the application — ie 
“that on February 2, 1916, Andrew Irvine by warranty.deed.con- 
ou veyed “an. ‘undivided Y, interest’ ” in. ‘the land to. Matthew: ‘Jones. ope. BS 
oe An undivided interest in a. tract of land isan interest in the whole 


| a of it and’ not’ a divided interest in any. part. of it. That deed cre- 
ated an'estate in common. - Although such an estate may be severed 


_ | . ae by agreement.of the parties. or by a friendly: suit, admittedly there» a ; 
«has beenrio ‘partition. - “At no. time after the delivery ofthe deed 


could Jones have maintained a suit to’ charge a: trust. under the 


| : 2 Irvine’ patent. - Any legal: title. holder: ‘nder that patent "grou oa 
“0, have been at necessary. party. to such ‘a. ‘suit, ‘and Jonés, being seized 

-. of-such title, could ‘not’ sue himself. ' Nor could. ie dispute hiss 
ae : vendor's title. Une. who. has. 3. accepted a _ deed. with covenants: ‘of 


eg oe Pee "DECISIONS: RELATING. 10 THE PUBLIC LANDS. MABE OS 


-- geizin is eteped to. allege that the: ‘covenants. were S biokan as ©: oe 
: he: himself was seized. of the: premises at the time the deed Was) 
ee executed. Corpus Juris, volume 21, page 1072, cases cited. Further, — ee 
ae ate appears. from. this abstract of title that. ‘on January” 21,:.1920;. 50 
Matthew Jones and wite, by “warranty timber” deed,” | ‘conveyed ee 
to the Larson: Brothers. Taumiber’ Company. an  Widivided one-half 
oes interest. in certain kinds of timber on said land and that. on Feb- : ae - 
-ruary 26, 1920, Andrew Irvine made a- deed. to. the: same company > . 
viea for: the: chee undivided one- -half interest. in: the same timber. . Both - 
oS Set these deeds were filed for record on the’ same: day—March 10,5000 
~ 1920. Again, it appears from said abstract that on. August 17. aS 

| 1921, the, said Andrew Irvine conveyed to Matthew J ones and. wits eeu 

: by. mortgage. deed -all of his remaining: interest in said. land for.” 


an expressed consideration, due. on: or hecoro: three years from dates. 7 - : 
~ and the: abstracter certifies that. no- instrument. had been. filed ‘in os e a 
= the office of ‘the Tegister of deeds after that. date. and particularly Soa 


: between. July 31, 1923, and September’ 12, 1927. So, in‘ so far as 4 


appears from this abstract, the legal. title to. practically the entire — — = : 
interest in this: land under the Irvine’ patent is in Jones’s ‘estate — “eee, 


or has. passed. through). him with covenants. of. title under that , ts 
: patent. “These sionificant facts also. show an. estoppel against Jones © 

to: dispute. his. vendee’ S. title. Fora vendor, no- less” than. a vendee, eae 
is estopped. to deny that. he had title at the time of the conveyance font 
where the deed is. passed. upon ‘the | assumption of title in him’ — 
and- purports to. convey: that ‘title. - Tt aire bears. on its: face: evidence 
that the grantee expected to become ‘invested | with an estate of 
a particular: description or quality and that. ‘the bargain had pro 
~ ceeded ~ upon that footing, it creates an. estoppel against the grantor, 


_ In respect to the estate thus described, although no technical ‘cove ela 
- -enants are. inserted, “at least in so. far: as to estop. him from ever 
a afterwards : denying that. he was ‘seized of the: particular estate Pe ae 
- at the time of. the conveyance.” ae Van Rensselaer Ve Kearney (i: 

~~ How. 297, 18: bs 'S. 681, 640). ~The deed from Jones ‘to the ‘Larson 


: | os Brothers Lannbér: ‘Company’. forever estops him from. asserting that ps ee 
~~ the was not. seized of the. land under the Irvine. patent: or. “that. he 


- has or had: a: superior ‘title from the United’ States. or that the title = ee 


act of J anuary 2h, 1922: 
The motion is. denied, 


is held in ttust for him: under that patent. ‘Inasmuch, therefore, = 
_ a as the. Government’s ‘patentee ‘and: ‘parties: holding. ander him. are. i aces ot 
-seeured of that. title and ‘inasmuch’ asthe dévisée:. of Jones hag now. 
_. » sufficient. title to ‘relinquish to the United States under the. original =. he 
ae entry and has not. undertaken to. make. such a relinquishment, NOW Gee oe is 
a me right to a. change. of entry in- whole ‘or in pees exists under said oe 


ee ae viioh dented: ee 
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REED v. | HEIRS oF FROST | 
“Decided June 22, 1928 


iT Coxrast—Nomice—Pracnsce. ea eae ae oe | 
» While all. notices. of. contest should bear the ‘date whe: ‘teamed, yet | the date oe 
the notice. is actually. issued is s the: governing date: within the ‘purview of . / “eae a 


Rule 8 of Practice. a 


| ‘ Contest —AnaTemENt—APPEAL—PRacricn. Ne, De oe a Saree: 

~The overruling of a motion to ‘abate. a contest is not | a. final decision on ‘the. a - 

Si a. este . contest, “and: consequently - the: plepe of. een from such “action is: not ~ 0% 
~. . aecorded by Rule 74 of Practice. aa Pe ee ee ae 


a - -Fisner, First Assistant Secretary: 


Ella H.. Frost. et al., heirs at law of Walter Gi Wise eer have 7 : 


coaee s pneiol from a decision of the Commissioner. of the General. Land_ a 


Office dated February 20, 1928, overruling their motion for abatement a 


sO Sof the contest’ of Sheldon M. Reed against. the | desert- land. entry en” 
a made. by. ‘Walter C. Frost. on. ‘October 9, 191, for. the > 8. % Sec. 28, & Se 
| T. 88 N., R. 17 W.,.N. M..M., Colorado. “ 


“Relief having bean granted. the aitegnian under the: act of March : 


“5.41915. (88 Stat, 1188, 1161), he elected on March 7, 1921, to perfect. 


+ os : the entry under the purchase provisions of the relief act... _Entryman : a - 
~~ died June 8; 1924, leaving as ‘his heirs Ella H. Frost, widow, and 


ee Hildreth. Frost and Hester Frost, adult. children. ‘Final proof was. 


— submitted by: the heirs on June 16, 1926, but final certificate was with- = Ce 


wi held at the request. of the den inspector. | one 
-.. Reed’s contest, was initiated April i, 1997, on fae as that ate 


: metho: the. entryman nor his heirs. had ed) the land. for agricul-.- - 


— tural. or. grazing purposes. for a. period. of three years. or at all... a 
“Notice of contest issued - on the date: the application. to. contest, was” 7 


a a ‘filed, and personal. service: on. all. of the heirs was. made, on May 9, ‘2 


oe - 1997. Proof of such service was filed. May. 11, 1927. creas 
fg ee ON: June 6, 1997, the defendants. appeared Specially oy attorney vee 
| a moved that the contest. be. noted. as. abated, contending that the 


Motice had not been served within the time. fixed by. the Rules of Ha 


es oe “The motion: was ee on ‘the Pack. that ihe notice was dated 1 April Cee 
ee ce 1927—the date the application. to contest was executed. ie 5 

| Rule. 8 of the: Rules of Practice (51. L. D. 547 ) ‘provid in 1 part: | 

ee “Unless notice of contest. is per sonally served within 30 days after issuance of : 
i Howe @ such. notice and proof thereof made not Jater. than 80 aays © after such 1 service, 2 ee 
fake «| ae a _ the contest shall abate. pea Tote 
oe While. all notices should bear. the. due Hen ee the date the es 
or ae po Monee, is actually issued is the 3 ‘governing date. ia fae 
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ve the conte was’ ae eniee ‘dntil, April. ER 1997, + ‘an. i Bape eee 


ms an the records of the local office would have. disclosed: ‘that’ the. sate: nie. 
Ot “of the notice: was erroneous. ae ee ; 4 
7 - The overruling’ of the deféndants’ impdonts was. ee a al ‘decigion - zone os | 
: ee the contest, and the’ commissioner erred i in- allowing ther right OF os 
a "appeal. (See Rule TA.) ee, ee aces 
. .. The: appeal » As: “without, wen the: commigsioner’s Ig  datision is! : e 
a affirmed, and the ‘case. remanded. with direction that the defendants tee Oe 
be. allowed 30 days from notice within, which: to Serve. and. file eG 
| "answer. De ee i Oe | 


i "FRITZ | HELMKE eee 


| Devided June 25, 1998 


Rk Repaynmwt—Coan Lanps—WirHprawat—SraroTas. es oa Eee 
_ Where a. ‘coal entry. had been erroneously allowed. for inne: reserved from, speias 


| Aton a and ‘remanded. ed. Ae . 


~ gale and for. that -reason canceled, application for. repayment. ofthe pur-- 0. oe 4S, 


chase money falls: within: the provisions of the act. of. Jt une: > 16, 1880, rather | 7 ‘ 2 


| than. the act of December 11, 1919. — oo ae. 
. Repay Munt—Starvres, pees end Bie 


| Section. 2 of the. act of. ‘June 16, 1880,. “which authorizes. wepaymiant of. ee 2 ae 


~ chase money where for any cause ab entry has. been erroneously’ allowed a 


and ean. not be confirmed, does not Timit the time within which. ADP cation : ae oe 


_ therefor must be filed. 


= ao : Funner, First Assistarsi nae 


This i is an appeal. by Fritz Helnke From jeden of. Ne iuher 7, ; : = 


ou : 1987, by the Commissioner of the General Land Office ‘rej jecting his lg g 


an application for. repayment of the purchase money. paid j in ‘connection oe | : : oT 


ee with his coal entry, Seattle 04578, amounting to $2,984.20. | ‘cae 
tees - The record shows. that.on December 4, 1919, Helmke. filed his noodle ct 
ee declaratory statement. for lots 8, 4, 5, eee SE, % SW. Ky See6;:-T! 25-06 
- N., BR. 12° EB. W. M., , containing 149. 21 acres, and on. November 19 
a 1920, he. filed application to. purchase the land” Upon. due. proof of ae 
1. 8 publication, posting of notice and payment. of the purchase price at... ae. 
> the rate of $20 per. acre the entry. was allowed on January 13, 1921. 


~The land is in. the. Snoqualmie National Forest, and: a: peobéat 2)” oe 


~— ; against the entry was. filed on July 11; 1921, by. fhe. Forest Service, vet. 


alleging the land to be. noncoal in character. A hearing. was, had oo } 


sand the: case: finally. reached. the department for: decision. ~The rec--.. ead 
~ vord: was. carefully reviewed by decision of April 13; 1925, wherein — pee 
At was held that the leasing act. of February 25, 1920 (41 Stat. ABT), 
Was effective to withdraw. from sale coal. lands, except.as. to valid.” eae 
oe claims existent at the date of the act and. thereafter ‘properly main: Oe Oy ee 


_ alan. Ns. i what constitutes whe opening add improving me a mine ea 
ef coal, the decision in. the case of AZ oKenna v. Fees eT Li. nD. eee 


. : 395), was cited, and j in that. connection it was said: 
The only: showitg that. ‘the ‘appellant made at or peer to the date of ihe. ee 


fling of his, application to: ‘purchase that: “has any bearing “upon: the. validity - ive 


: 9 5 
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of the: claim: ‘as of the date of the. approval of the’ leasing act was that: con- | 


> tained in his. coal. ‘declaratory. statement, whereii he’ alleged. merely that be- eo: ae 
e tween: November: 28: and December 2, 1919, he opened a valuable mine of coal. oe 
on the land. which he improved: as such. at a.cost of $50, and that the ‘improve. 


se ments: consisted: in the driving. of. a tunnel for/a distance. of more than a 


ae feet in. and. upon. an exposed coal. vein. ‘Neither the. thickness nor. the: quality ne ae 


oo of the: coal: alleged to have: ‘been. exposed. was shown. Tn his. application to 8 


mae : ; “purchase, which;- however, as “before stated, was not: filed. until nine Months : 
after the approval of the. leasing act, ‘the claimant alleged. that. he had: ‘then Hi 


A a expended the sum of $1,000 upon. the land in the discovery, opening, and devel- oie 
opment .of four veins of coal from’ 4 to 9 feet in thickness, and that at that © 


. ‘time he had. upon the land: 35 feet of tunnel and. other. openings, But. it ‘nos | 


- where appears in said application when the work in. addition to: that recited in 


the declaratory. statement “was. ‘performed, ror was it shown that even as of - 


% that. date coal, deposits : alleged to: have been opened - possessed any value. “In 


2 any. event, the showing: fell far short. of evidencing the initiation: by the’ ‘appel- | 


7 ant of. a ‘valid’ claim to the land. prior to the: approval of the leasing: act by the 


7 opening and impr oving of a mine of: coal thereon within the meaning of section . 
“2348 .as- defined in: “McKenna. v. ‘Seymour, supra; and, hence, ‘afforded’ ‘no suf-. 

' ficient: ground’ for ‘the. allowance by. the local officers | of an entry. therefor. on 
the appellant’s application filed long after the leasing act had become effective. 
The: ‘entry was. finally canceled - on. July” LB, 1925. The applica- 

oa for repayment : of the purchase : money ‘was filed on September 12; 

| 1927, and the Commissioner of the General Land Office held that it 

was: barred under the repayment, act of December 11, 1919 (41 Stat. 

366), which provides that. repayment. in ‘claims of the character. 


therein specified may not be allowed unless application therefor be .... 


filed within a period of two years after rejection of. the application, we 
- entry, or proof upon which the payment’ wasmade. = > ike 
“Under the finding of facts and the conclusion: reached ‘in: the dec 7 


~ Fon. ‘of: cancellation of this: entry, it appears. that : the entry. was | -. 


~ erroneously’ allowed by the local. officers. and ‘that it was not sus- 


ceptible of confirmation because of the reservation. of the land from : . : 
coal entry by: the leasing act of February 25, 1920. Therefore, the. 2" 3 


e application for. repayment. of the purchase price paid upon the said a 


a illegal entry comes within. the provisions of section 2 of the. repay 


“ ment act of June 16, 1880. (21 Stat. 287), which allows. repayment _ ee 


| , Of. purchase money where for: any cause the entry has been erro- <F 
- neously allowed and can not be. confirmed. Under. that act there ig: 


ie no. limit’ of time within which such application must be filed. 


Tt has heretofore been held’ that where lands have been cect 


Su . from sale and entry thereof has been’ erroneously allowed and for: that ‘ 
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B oa reason Gancled: he application fox: repayment of thie: -pirrchase” 


aes money . falls within the provisions of the act. oN Ju une. E16; 1880, rather oo 4 ey 
cn than: the actof December 11, 1919. E hee 
The decision appealed from ‘3 1s accordingly or and the ad rn. 


‘e is s remanded for further appropriate: action 1 in. harmony herewith. 


Reversed and remanded. . - 


= 7 


"MARGARET RUSSELL JUSTHEDE ET AL. on PETITION) 


"Decided Tune 26, 1928 


= 08 AND. Gas LaNps—PRosPEcriNe Peaain—Sunvey—Sonscarion Lipase, neh oe ; 
Where. oil. and gas’ prospecting ‘perniits have. been: granted for. an entire. body te Pee BOO 
of a given area, of uusurveyed, Jands. and. segregated. on the records in 3G Pe. 
~ terms of future subdivisional: survey descriptions with common ‘boundaries, Co ene 


- Freeze, First Assistant Secretary: 


_ intruding. applications: will not. ‘be: ‘allowed for narrow. ‘strips. of Jand 


"between individual claims: which, due’ to error in! ‘measurements, were. ay 
” not covered: by the metes and bounds descriptions’ of- the. prior: permits, | 
but the lands thus segregated. will be held. subject to adjustment to. ¢on-, 


on form to. the lines of the future. official . survey. ‘upon. application for lease 
be should discovery of ofl or gas be made. . oe Rue ' gee . 


4 abagug 


2 Se" above-listed applications. (Salt. Take ity. 038970, 038971, Oh. ee 
— 039061; 041029) for prospecting permits’ under’ the’ leasing: act of 

ae February 25, 1920 (41 Stat. 437 ), for unsurveyed lands were. “rejected | 
by the local: ain’ office: at. Salt: Lake City; Utah, because of conflicts. 


i with’ éxisting. permits: as identified on the records by: descriptions in. a 


agi terms of the probable and approximate: future survey subdivisions. 


af ‘pon: appeal to'the General Land Office: it was urged there were'in. ree 


fact no: conflicts according to the.metes and bounds descriptions ‘con-— 


| tained in the prior “permits: and’ the. several subsequent: applications. “ - : 
However, the Commissioner. rejected the applications on the: ground oe 
_ that it would be impracticable. to. issue permits for the narrow strips. - 


| ~ of land said to exist between certain existing permits. - Upon further — a 


appeal: to the: department the cases were : carefully considered in 


three successive decisions - wherein the ‘action below. was sustained. _ 
_A further review has-been requested especially in ‘behalf of: Margaret 


Russell: J fustheim. . ‘Present consideration . wall: be confined to the _ 


latter. case. 


The application. Calle 00 a tract’ £244, thiles oe aid 10, 95 5 chains a 


ide, and an adjoining tract. 1 mile long and 1.42-chains wide. It is- 


ae contended that these strips are vacant. ‘hecause of failure’ of: joinder J : 


eS “by: surr ‘ounding: prior permits, if the metes and bounds descriptions | ae 


/57522—27—vor 5227. 7 — me | : | ms _ oe iC Sake: De 
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“be. ‘strictly: adhéred. ie! and: followed from the respective ties to the | 


: distant survey monuments. 


The only practical ‘method fo segregating on the imaogede: ves x? 


PAL permits covering unsurveyed lands is to note them in terms of future 
survey descriptions. This, of course, can not be precise but it is 
-. sufficient for the purpose. The law provides that the land must be ~ io 
~ Jocated in-a reasonably compact form, and. if the lands are unsurveyed 
they must be located in an approximately square. or rectangular tract) 

_ > the length- -of which: shall not exceed 2% times its width. In case of 
_» -diseovery of oil or gas, and when application is made for a lease, the - a 
area to be selected by. the. permittee shall. be in compact form, and: ee 
if unsurveyed, it is'to be surveyed by the. Government at-the expense 

of the applicant for lease; and the lands so leased: shall be conformed 
: to.and taken in ‘ncsordance with the legal subdivisions of such surveys. 
It is not contemplated that irregular’ or abnormal subdivisions shall 

2 ard be. established to suit the convenience of the applicant, for lease, but 

that he shall conform. to the subdivisions established according to the 
ae surveys as extended in harmony with the regular system. ees 
In the regulations of March 11, 1920: (47 L. Dz (487, 8), 4 208 the ee BO 


administration of said act, it was ‘said— : 


aa should. be understood that under the act. the: ‘granting of a proupectine Ge 


| neni for oil and gas. ‘is discretionary with ‘the Secretary. of the: Interior, and . 


: - any application may be granted or denied, either. in. ‘part. or in.its eattrety, as a ae 

| the facts may be deemed to. warrant. | ae oe ce ene 

- The prior permittees here involved have Tecntod nee daa on. a thé 8 
oe ground and monumented the same as having common: boundaries, fo 
Bas gt and the descriptions according. to future. -surveys: were given. and ~ ; 
accepted: as covering the areas in. dispute. The fact that some dis: 


a. erepancies exist due to the extra length of the surveyed townships to. 


te as is accordingly denied: 


the north. and east from which the locations were made, affords no. 
7 ne reason. for. recognition: of: intruding applications for eae yarrow 
oe strips as. may not. ‘be: e atrilly covered _ ous the. metes and: ae : 

| deeaneone | : 


ag eid that the tracts are apes # fon further appropriation | 

| pending such: adjustments as may be- found. necessary. and proper in 
the premises. Any. application | for lease based. on the prior permits | 

- - could not be precisely located on the ground until after an official ; 
a Government survey. ‘The present descriptions will be. deemed suffi- 


cient to. segregate the lands under. ¢ existing conditions. ane petition aa 


tae Petition ae a 


~~ 
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‘SOUTHERN PACIFIC. RAILROAD COMPANY 


| Decided ines 25, 1928 


7 . RAILROAD GQrant—Mrvmar, Lanps—EvivENce—BuRDEN | OF ‘PRoor. a 
| The question. as to. whether a particular subdivision within the primary “amtts’ © ae i ee 
De is of a railroad grant, which excepted mineral lands, is: mineral or nonmineral ee ee ee 


eee ui whole. or in part, is ‘a ‘matter. for -judicial | determination | upon the record © 


before him. by. the officer before whonl the issues are ‘pending. decision, with. : % 
the burden: of. proof upon the ‘railroad. ‘grantee to establish. what, if any, Me are 


oe 7 . “specific portioris of the subdivision ae under the grant. 


“RATROAD. Grawr—Minerat, LAnps—SUaVEY, 


Tt is neither the duty. nor. is it within the: discretion of the | surveyor ae is. | as _ 
: “commissioned to. make segregation surveys “of lands within’ the primary . ee aS 
s Timits of a tailroad grant, to locate. the position of the vein in .the subdi- ue 
me vision. or’ decide. what specific area } adjacent, to. the = outcrop . of ‘the vein ao ie a Be Se 


as _ impressed with a mineral value. 


RarRoay, Grawr—Minmear, ‘Lanps—ANswsr—Hvipence. 


AN answer by a railroad. grantee toa charge’ that certain tracts. are: re mineral, = 7 | 
in chaiacter is. insufficient: where it does. not: specifically, descr ‘ibe ‘by, aliquot: . e 
parts of a ‘subdivision. or. “by” definite metes” and pounds. what: portions of. “he 


| the tracts, it admits. and what Tortions it denies. to be mineral. 


Finney, First Assistant Seoretary : eae a Ree 

This i is an appeal: filed by the Sonthiann: Pacific Recinond 1 Company 
from a decision. of the Commissioner of the: General. Land Office 
dated ‘April: 16, 1996, affirming the. local. register: in holding. upon | 
charges and answer. ‘without. submission. ‘of: testimony, that. lot 1, 
See, 25; Tk: “és N., R: cE EB, ‘Ss. B. M.,, enibraced: i in:its: ‘primary ‘list: No. 
191,. tee Angeles: 033556, “Was: ynineral. in’ character, -but: suspending 
Gaal action: ‘ ‘pending: the: outcome. of. the: court: proceedings insti- 


tuted by. the railroad company, to” determine whether it may owe ae 


less than a 40-acre subdivision.” 


~ Adverse: ‘proceedings | were ‘directed abet ‘the list as ora, : 


7 char ging that the land was mineral i in character. ‘The oe in — 
: far. as material, ‘in response, was as follows: . ae nS 


oo “Affiant further says that. the. said. Mauri ice P. ‘Hayes ‘aiid: T. WwW. “Mack ha event 


: ae personally. examined. lot. 1 of See: 25, TT 7 N., Re 1. By 8: B.. M., and reported’. ee 


that the following-described ‘ ‘tract: is uot, nor -is: any. portion: of said tract ake 
| mineral. Jand.; that. portion. ‘of. said. lot'1 not: included. within ‘an. ‘area. erossed’) 9-005) 
by a strong ell defined. quartz vein, which tr averses. the entire lot. in. a. northerly Lo ae 


. © and. southerly direction and its. exposed width varies from. six to: thirty feet. 8 
_. (This vein crosses the south boundary of lot l’at a ‘point’ approximately nine ie 

_ hundred feet west of the southeast corner of said lot and extends ina’ northerly: wens es = 
_-... direction crossing the. north line of the lot approximately : 750° feet. west of the ae 


. northeast: corner of the. section), and that he (affiant). believes. said report: to be Sie. 
ae true. and in this behalf refers to the attached seas of said Maurice: P. ‘Hayes a 
Bees one: T. Ww. ‘Mack. ce a“ : 
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. And ihe: company. ‘applied: for: a hese and | a. survey. to. segregate ot oe 


_ the mineral from the nonmineral land. 


The decision appealed from followed a cae and then pang ty 


4 ing rule in the administration. of. railroad grants, which was to the . 


| —/ effect that as a legal subdivision could not be divided if any part _ 


oo thereof was.mineral, all the subdivision. was impressed with amineral = 


character and: ‘excepted: from the. grant. This rule, however, has a. 
been reversed by the department in view of the decision j in Workyvy. 
Central. Pacific Railway Company y (12 Fed., 2d series, 884), holding - eae 


that under the acts making a grant of lands: to the last- named com-. _ | 
pany, the title to all nonmineral lands in the: odd-numbered sections 


"2 7) ywithin the primary limits: of the grant vested in the company, no we 
~~ other objection. appearing, _ irrespective | of: the fact that. ‘said non- | 


| ~ mineral. land. constituted only. a part of a quarter. quarter of a section’ — 


: . or of a lot. See instructions oF Suly:: 9, 1926, Circular: Noe 1077 . 
nea Gl L. D: 487). 


_ te The: answer. of the. company, however: is. “insufficient: “Tt eves - 
“aneertain and indefinite just what specific area, within the lot it — 


_ admits to be mineral by Treason. of the’ quartz vein ‘passing through . 
it, and a like uncertainty. and indefiniteness. as to what. specific area. 
- it denies is mineral.. If the allegations. of the. answer were. estab: - 

: lished, “no basis. for the: rendition of a judgment. would appear. Ina 


a. recent. ‘unreported : decision in: the case of Central Pacific Railway, 

decided September 24, 1927, (A. 10630), where there. was also indefi- 

_ niteness .as to the. precise papas of. the land conceded. to. be 
mineral, the: department. sald: Pe en ee 

“Tt is a: cardinal rule as to judgments of : the couits; ‘which would seem 1 to apply | 

: 7 with: equal: force: to. judgments ‘of. the. department: that where. they. affect. real . 


ae or; personal pr. operty, the description thereof must be specific and certain, or. can 
be made certain by reference to the pleadings. ox record in. the. case or even An. “> 

: ‘some cases by extrinsic. documentary, evidence ; that, an. uncertain ‘description a 
% oF no description at all, renders the judgment. erroneous and void.. | ~ 


Tt is not the duty nor. within the. discretion of the surveyor aie 7 


fay is commissioned to make segregation surveys in cases: ‘of the. kind i in’. 


question, to locate the position of the vein in the subdivision or decide 


. what ‘specific area. adjacent to .the outcrop. of: the. vein 1s thereby aes oe 


a impressed. with a mineral: value. The: question as to whether a par- 


ticular. subdivision is mineral or nonmineral in whole or part Sa eS 


- _ matter for judicial. determination upon the record before him by. the i. 


oe z officer. before. whom the issues are pending. decision, with the burden. “ 


ae 7 ‘of. proof upon the railroad: grantee to establish what, if any, specific 


portions of. the subdivision passed under the grant. This. may, be — 
~ shown, and preferably. should be shown, in order to avoid. a segrega-. 


; | «tion survey. by:-s a ee of. aliquot. oe of a 1 subdivision - ti 


aa 


om fe are: 
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ae. (instructions ot J aly 9, 1926, supra); ‘botlis in ie pleadings aaa 1 proof. es, 7 | * 
Butt also’ may be shown, ‘particularly in: the event there are ‘con: aoe - at: 
+2  flicting: mining: ‘locations, by. métes and bounds description; and if.it — - oe 
be established thatthe mineral portion of the. subdivision. is within» a ee 
ee definite. metes and bounds;. one-half ‘the cost. of the: survey" must. a es 
oe paid by the grantee. - Departmental: decision. of December: 18, 1927, Corer See 
a in Central Pacific Railway Company (52: L.. D: 235)... et 


In the instant case the. railroad. grantee. should bey given ee 


versed. and. the ¢ case is remanded. for Proceedings: as: above directed. - 


Reversed and remanded. % _ - - : eee 


itty So 843 Poa 


| STATE oF FLORIDA (ow REHEARING) 
"Decided, Tune 25, 1928. 


. ScxtooL. Lanp—Inpmmnrry—Setecrion—Suaviy—FLonpA. oe 


A State is not. entitled to indemnity for losses of: school sections 1 in a place i ina. 
= township. made. fractional by, reason: of. a natural cause: ‘where the aggre: Bos 


gate area of the surveyed lands ‘of the township: is. Jess than. 640 ‘acres. 


‘ScHoon ‘Lanp—Inpeanirs—Surrori0n—SURVEY— COMMISSIONER oF ‘THE Gen ae 


- ERAL. LAND Orricn—REs. J UDICATA—FLORIDA. 


: Information furnished by the. Commissioner. of. ‘the: ‘General: ‘Laiid Office ‘tol 


ee tunity: to” ‘amend its. answer by alleging: therein, | in either: manner. 

> above stated, what specific portions of the tract in question it. admits oe es 

“and what portions it denies to be’ mineral: in character. Upon so. =: 
doing, hearing. should be ordered as. to. such-of the. ‘portions. upon Cee 
~ which an issue arises. regarding the character of the land. « oO ou - 

In accordance with these. views, the. commissioner’s. decision: ce ee a. 


the effect that a State is entitled to indemnity on account of the fractional «°° 
~ eondition of a township, based upon: a protraction of: the lines of stirvey;.is ... 2-28 


not. conclusive. and. does” not ‘obligate the. department to. approve selections - are ae 


to which: the, ‘State is not entitled, “under well- established ‘rulinee Bee oe 


are decisions. 


Souoor, Lanp—Lvoménsry—Sntnorion-—A acenpanuen'n—Wrretbeawa—IPxontpa. 


An. indemnity. ‘school selection, rejected because: of the tender. of fatally . sas 
_ fective base, can not. be: amended SO. as to defeat the force and: effect « of. fan aS 


_ intervening: withdr awal. 


a Favwer, First Assistant Searalary? 


By. decision. dated’ May’. 10, “1928. em aépiactiniont: ‘alfirmea ithe: : 
‘aclion of the Commissioner of the. Genwi: Land Office; holding for we | 
~-. ¢ancellation a list of: school-land. indemnity sélections of the State 
eee) Florida, filed October 14, 1924, embracing lot 2, Sec.’ 20, T. ‘BB Sie 
_ R@k, lot 1, Sec. 21, T..82 S., RB. 28 E., lot 2, See. 29, T. 18 S., ao u 
oth Re 16 E, fractional NW. Ya and fractional sw. Ye See, 30, T. 18 
: BA R 20 E 
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VAS: shban aoe ae a veribtines five | ae or. ee with ro “pe 


p ae ane area of 12.19 acres, for which the State assigned an alleged. — 
loss. or deficit of equal area in’ T. 42 8., R..34 E., which township cae 

~ dg made fractional by” Lake Okeechobee.’ In disposing of the case 8. 
‘ae the Commissioner. held that. the: State. was not: entitled to indemnity Ving 
or further indemnity. on. “account: of. the fractional condition of said ~~ 


T. 42. S., R.-84 E.; that said township. was covered by the’ waters oes 


. ~ of Lake Okeechobee; that a few: small islands had been surveyed bse Oe: 
ae tlie: township, the aggregate. area. thereof being Jess than: 640. acres, — ia 
. and- under the rule laid. down by this. department. in the case of 58 
ae. State of Colorado. (48° L..D. 138), the. area of the: township. as SUI-00 
veyed: determined the ‘quantity of: school land to which: the. State : 
ae “owas. entitled if school’ sections were: fractional or. “entirely: wanting. oe 
It was found furthermore that: the selections -were defective and in-.. a 
oe. complete i in that notice thereof bad not ‘been published as required” ae 

oS by" the: regulations’ of June 23, 1910. (39 L. D. 39),.and that said ee 

ere a selections could not be: completed as to lot 2, Sec. 20, T. 42 S., R. B45 = 
; ee ‘and lot. 2: Sec. "99, T. 18 ne pre 16. E., even. though valid: base os 

ee foo» should be tendered ‘theréfor, because: ‘said tracts were. within. the ee 
scope. of Executive: orders. of. December 8 , 1994, and July 3, 1925; 2° 

3 . —.. which. withdrew. “islands belonging to the ‘United States in Florida’ ee 

2 oe situated in the. waters off the ‘coast’ or in’ the coastal waters of the. ~~ 
at pe bate oy ‘and al lands « on the: mainland within, three miles ot the as 


= - On this ‘motion. a is ontended among other ‘things: that the ques oe 


noe tion as.to the right. of the State.to. indemnity on. account of the frac- = 
Sree tional, condition. of, said T. 42.8.,_R:. 84.E., is. res. judicata i in- that the ar 
PS ie Commissioner of the. General. Land Office, under date of March 10, oe —. 


lets an 1990, furnishe d the then State selecting agent: for school’ lands a 


: oe "written. statement, based’ upon a protraction. of the lines of survey, oe 
showing that the State was entitled ‘to: indemnity’ of 36.52 acres, >. 


2 oe exclusive of selections. theretofore approved Py. reason of the frac- Ai 
tional condition of said T. 42 8.,R.34B. 0 0 ewer 


‘It. appears that. information. of the. nature ‘aDasei + was ene : 


ae “the: State ‘selecting agent, but that: action is. not: conclusive of, the __ ee 


; _ matter. and does not: obligate this. department. to approve: selections a f ; 
- to which the State is not entitled. under well-established. rulings. and nee 
decisions. Furthermore, the. action. of the. ‘Commissioner | in this 


-s = instance: was. clearly. erroneous, and in contravention: of instructions a : 
previously. g given. because this department long ago advised. the Com- oe 
missioner in the (unreported) case..of State of Florida. (D-5877), —. 


. decided March 11, 1909, involving an application by the State for the _ a ; 
= ~-protraction of. the public surveys over the area, covered by. the. waters ak 
— of Lake Okeechobee, that: such protraction was. unauthorized. In ei 


\ 
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a an case. ‘the: department. ahoted extensively. on ite eo of i Vos 
ne February 3, 1909 OE L, D. oe in: the case. e of State ot. Idaho, 7 ae 


ce oe : follows : 





From: the Cernes ‘tk. is ‘lear. chat” for the purpose of adjusting ‘the ered oe 


. i a grant the township was taken as ‘the unit, and Congress: plainly. declared. what’ _ -, aes 
oe should. constitute for that purpose.a- full township, three-fourths of a. township, ee 
ete, and that the’area of the township.should determine the: quantity ‘Of ‘school! “000° 8." 


— land to which. the State should be entitled, if school Sections. were. fr actional: or. ee ie 
ny 2 entirely wanting. | : Sit pe Sa eo ets ee 
_ |. Where a. permanent poay: of water. ‘such as. a laké; vate: occurs, alld: the oben ee 
| ship in which..it is embraced, or. the several townships. surrounding it, as: cae eee 
"case may be, are thereby. rendered, fractional, it is evident that, only those por, 
tions of such townships. as. are susceptible of: being surveyed may. ‘properly aa 


be | regarded as: land,. and. if. in, such. - cases. ‘the. “school. sections” are not 


_ surveyed, under the rule of “adjustment. established | by Congress, ‘the area sade 


of such land as the township - is. found. to ‘contain. will. determine the | -quan- ph tt a 


“tity of school. land to, which: the: ‘State isi. entitled. pee by: Teason of. its great. ~ . = : 
area such. body of. water covers. what would. otherwise. be-an entire township: ‘or. ee 
several townships, the State: would. be entitled, to no.school land on account.of = 
such ‘alleged ‘townships, because. there’ being: no land surveyed ‘such townships . oe . 
do not. actually exist, and’ there: is S nothing ‘upon:: which the State: can base any.” a! 
claim whatever.: See ae Cte te tO See. pe a ae ae ak | 7 


3 This ailing “whieh in’ n principle - was’ “pbathittned: in the: case sat: : 
. State of Colorado. as LD. 4188), 3 is: conclusive of the ‘questiotis hero . 
presented, * 3 oe 
The. deo in. x the (unteported) cases of Folin: M. Sutton: ive 

$368): and Tames oO. ‘Webster: vy. State of Florida. (A-10082);’ ‘eited. 
"in support of the’ contention’ that-the incomplete and fatally’ defective 
-gelection here involved’ was ‘effective’ to ‘exclude the lands’ from’ the 
force of the ‘withdrawals of December 8, 1924, and ‘J uly 38, 1925; 


are not. applicable to ‘the’ ‘ase at. ‘bar. No question | ‘of - defective - 


base or invalid right. was in issue in those cases. "One of them 


involved an application to locate ‘Valentine scrip, ‘the other an appli- Lo. oe 


oe ‘cation for’ ‘soldiers’ additional entry. ‘In both cases ''a valid’ ‘right ele geae 


: 7 was tendered or: “assigned, the applications’ being’ incomplete: at the ae 
time of the withdrawal: ‘only in-slight matters of proof -t not werd cosy eS 
oe the substance of the right theretofore fairly: earned. cued 


rat tys 


- Asfootive or » aéljut ndaed: to be: bad: and the selection's can Snot be amended ay Vion oh 





“ go'as. to defeat an: intervening withdrawal or claim: 


which. is in’ harmony with the principle. announced by the Supreme 


Court. of lah United: States in. 1 Robinson vi ees ie (227 doe > ese 8 7 


“1TB)S ae 
te No. reason is seen. for cisarbing the action heretofore taken, and . 
oa the motion is accordingly. denied. os e 


ote The'dase is gov. 
~- erned by the ruling. in the case of Fred A: Kribs (43° Dy M6) ee, 


Me otion. denied. . ee | 


on ADA. “DECISIONS RELATING TO. THE PUBLIC; LANDS | ns en 


FRANCES UR, Me STEFFENSMIER 
- Decided June 80, 1928 


eed . HomusTaap Ewrry—Srocx- RAISING Houmsraap——Mabncace—Srarores'. | res 
The stock-raising homestead act of December 29, 1916, enlarged, the-rights 
-of both thé husband and. wife under the homestead law, and the act.of = 
- April | G, 1914, as amended, allowing the. intermarriage of. homesteaders, . eos 


did: not: in: any wise: ‘abridge thein rights: under the former act. | 


cre ‘Hommstmsp. Ewrry—Sto008- RAISING ‘Hostnsrmap—Avbirionat~—Manntace-Rest- ee 


— DENCE—STaTUTES. ae a ae ee ee er ee 
An entrywoman who, after hee marriage, ‘made ‘her none. ‘upon her pusband’s 
_ entry as: authorized by the homestead: law, ‘eontinues to own and: reside 


upon her original: entry within ‘the meaning of section 5 of the stock-. 5 ee 7 
‘raising. homestead’ act, ‘and is entitled to make an’ additional eeueee there- a ee 


under of land within 20 iniles of her’ original entry. 


: .. Finyzy,, First. Assistant Secretary: 


On J uly 28, 1921, ‘Frances R.M. Stafforiamiier and ante a thie. 


7 ‘shock. -raising. ‘homestead act for. (as. amended) lots 2 and 4, SW. VY 


NEL ¥, Sec. 5, T. 28'N., R.21E,, MM,, NE. Y, NE. Yj, Sec. 18, SE. 
“Y, SE. Y, Sec. 35, T. 29 N., ROLE. M.M. , lot 4. and NW. Y, SE. yy 


See. 5, T. 28 N., R. 22 B., M. M., and NE. ¥, NE. YA, Sec, 19, T. 29 N., 


: R. 22 E., M. M, (819. 15. acres), as additional to her. entry under the’. 


ae enlarged homestead: act, made July 8, 1913, for SE. WY SE. Y4 See. ae 
~ 20, Jota 1 and 2 of Sec. 28, NE A and N. Ye SE. hs. Sec, 29, ‘'T. 29 N., 7 


R. 22 E., M. M., (819.04 acres). | 
Final proof on the additional ee was Serer Movc o1, 1928, 
which the register. rejected on the ground. that it failed to. show that 
entrywoman was. residing 0 on her a entry when the. additional : 
entry’ was made. - 
An. appeal from. the action of the register has in submitted to 
the department. eat wo 2. | 
When Mrs.: ‘Steffensmier ane ne additional ata. i was resid- 


ing on her. husband’s original entry, he haying. elected on January = . 


_ ° 20, 1915, under the act of April 6, 1914 (38 Stat. 212), to make the — 
ae family home thereon, which election was accepted by the Commis- 7 
- sioner of the General Land Office. on J uly 27, 1915. re: 


5 ae Thus the question is presented. ‘whether the. ‘additional. sate, is . ae 
= governed by section 5 of the stock-raising homestead acti © os 
The act of April 6, 1914, SUPTA, aS amended ee the act of March 1, a -_— 


; te (41 Stat. 1198), reads as follows: 


That the mar riage of a: homestead ante es to: a Momesteng: ene ywoman after. 


ase each shall have fulfilled’ the. requirements. of the homes stead law for one year oe - 


Pee, : “next preceding such marriage shall not impair the right of either to a patent, = 
- but’ the husband: shall elect, under rules and regulations prescribed. by the 


- ‘Secretary of the Interior, on which of the two. entries the home shall thereafter. | 
hes re made, Cet | residence thereon by the husband and wife shall constitute, a. 


ee ee " DEcistows ‘RELATING: ‘TO THE PUBLIC ‘LANDS - pe ADB 


7 iia with the eeciaenee: requirements ‘upon each: enieee Provided; hati. tig 


| the. provisions hereof: shall. apply. to: existing. entries :, . Provided further,. That 
‘in. the administration of this ‘act the terms. Ae “entryman and & entrywoman ” 


ao te ‘shall. be construed to indlude | bona. ‘fide settlers. who have. complied with the ci a eee 


oe ‘homestead law for at: least. one year next. preceding such marriage. 


Tt was ‘apparently the intent: of Congress ‘when it sarictionsd’ the aecr 


intermarriage of homesteaders that. each of the parties should there: ae 


after be treated as residing on his or. her entry. The fact that both oe 


the entries. described in’ thie husband’s election. have been perfected ae Aes 
~ does not affect the rights o of: the parties. - “The rights of both the 
| husband and wife ‘under. the: homestead law: were enlarged by. the’: > 


= stock-raising homestead act. of December 29, 1916. (89 Stat. 862), 


~ and the act allowing the intermarriage of: homiesteaders should not. — 


be sO. interpreted as to in any way abridge their rights thereunder. Be ode 
A similar question was presented by. the appeal. of Oscar I oler : 

; (Bozeman 012480) , and the department by decision. of November. eo ee 
- 1922 (unreported), held. that the said entryman, who was tesiding ocd 
on his wife’s. entry. pursuant, to. an. accepted election under the act 

of April 6, 1914, supra, when’ he made an additional. entry under 

- section 7 of the enlarged homestead act, could perfect the additional . 

entry. by continuing to reside on his, wife's patented entry, which) 
was located within 20 miles’ of the land described | in. | his additional eae! 


: Snir. 


| entry. when. she made the entry in question, she owned and. ‘resided. : 
on her original entry within the qneaning of section: 5 of the stock- . 
i. raising homestead, act. | : ; 


Although ‘eakgwroinam Was making . har” hate’ on. her. hhusband’s SS 


As it appears. ‘that. the quired improvements had been male: oe tee 


a “final proof is approved, and the register will 3 issue final certificate ce 
apo. payment ge all s sums s due. ee , | : as 





fe ~ CONRAD BYERKE © 1 ou 


Decided Truly 3, 1928 | 


Rebavarann- -- Lm A | Repansusnastve- — ~ Assranie - — - Starurns ~ a ~Worns, AND. 


PHRASES, 


The: term - aa legal representatives” ? as. used in ‘the act of Je anuary ce 1926, 
~ which authorizes repayment of. the difference: between. the amounts. paid by | 
_ purchasers of town lots | and the. price | fixed as | result, of, Teappraisement, i 
- 7 includes. an assignee of an original purchaser. ys : 


. Der ARmagENTAL DECISION. AND INSTRUCTIONS APPLIED. 


‘Case of. Clear Water Timber Conipany (44.1 L. D. 518), and Instructions: of i io ne 


- October 25, 1916 (46 L. D. ea eppued 


— The decision appeiiled from i is. 


hk — oF "DECISIONS RELATING TO THE PUBLIC. LANDS “ ver ee 


| Poor, First ‘A aeistant Secretary: 


- This is an. appeal by Conrad Byes from scidion: of he Comins ae 
sioner of the General Land Office dated March 28, 1928, denying his 
application under the. act. of Js anuary 8, 1926 (44. ‘Stat. 7 08), for. re-. e. 
"payment, of such 1 moneys as may be ‘foond due, paid by his predeces- aoe 
“sors in interest in connection with the ag) of lot 6, block 20, ae gee 


the town. ‘site of Bowdoin, Montana... 


The act above referred to. authorized pepayment to purchasers or” — 
thei legal. representatives of the difference between. the amounts paid 
he purchasers. of the lots, and the price fixed as a. result. of ‘reap= | 


“cpraisement: May 11, 1925, by the Secretary of the Interior. : 
It appears that fe io was purchased April 6, 1918, for $17 5 by Jf 
> Freda P. Gordon, who paid the first installment. ae $35 and by deed 


» dated J ruly 1, 1919, assigned same to: Ji ames. P.. Dunn. Dunn paid the — -_ | : 
~ second: dpatallment on the purchase price and by deed dated J anuary Mie Boles 


80, 1920, assigned same to ‘Bjerke. The amounts paid. apparently : 
were in excess of the. reappraised value of the lot. “Patent issued 1 in . 
the. name of the original purchaser J anuary. 6, 1926. 
As shown. above, the law authorizes repayment. ‘to. the Seon : 
purchasers or. their legal representatives of the excess’ over’ ‘the re- 


4 appraised value of the lots. The Commissioner denied repayment 


“in the instant case on ‘the. ground that. the term “legal. representa-. 
tives” employed in the act. of J puke 8, 1926, agate saa not em- 


“brace “ assignees.” | 
Under the. peers law ‘the. department recognizes a. ' qualified , 


| assignee as the legal representative of the assignor. See Clear Water 


Timber Company (44 L. D. 516), and instructions of October 25, | 
1916, governing repayments. (45. L. ‘D. 520, 525). | a 
ie the circumstances the excess, if any, eae in. ‘eomiection ath 


the purchase of said lot 6 over the price fixed as result of rea ppraise- a 


ment, should be refunded. 





‘SAM CLARK AND ANGELINE BD CLARK 


os : Devidea Mey 1%, 1928 


ee . “Town Sime—Dzcrararory. SravemEn1—MINING ‘Cham, o 


~The acts of Congress relating to town sites recognize the possession of. mining. | : 


 @laims within. their limits and the mere. filing of a declaratory statement ee 


S by a. town-site trustee « ‘is. no var to the seanlorevion® and purchase ” of: 
mineral lands therein. : : | i. & oe 


: Reversed. Lee 


ea sh ay att "DECISIONS ‘RELATING TO THE. PUBLIC LANDS: as . ees ag Pe 


ra “Town: Srnu—-MINtNe Carm—Discovenx—Bvinex om —Hrantne—Res Tosteara. 


A finding by the department in a proceeding. between: a mining claimant ‘and a | 
eons ~town- site applicant. that. there had. been: no. discovery | of. mineral - ‘is 


- conclusive as. to the status of the mining claim. at the. time of the hearing, ne 
2 but: di finding made ins dismissing. without ‘prejudice a. mining claimant's Se, 
. protest against a townsite application is not. conclusive | on the ‘mining — . es 


me claimant. » 


‘Lown Sree hiring: Cratm—Dxcnararory StamacennDrscoveey—Paronary— be: yeh t. 58 


Finan CERTIFIcATE—VESTED Ricuts. 


"The: ‘superior right of a mining claimant eno: makes: ‘discouery: subsequent ee 
. to” the filing’ of a. town- site: declaratory. statement. by another | depends oe 
upon. whether or. not. discovery of. mineral was made. prior to final.entry ~~ 


. of the town, site or prior to. the date ‘that. the town-site clai mants. have | = 


“a done everything required. under the laws. and regulations. to entitle | them : ak 
to.a certificate of warchase's and. the issuance of. ‘it. is” ae that. Temains: Sto ee 


a be done.’ 


a Mee Cuan - — ~ Drscovmnr - — - Occupancy - -— ~ Possnss10% - — - Dirzsenor - — ~-Apvmuse ee ae 


CLAIM. 


Prior to- discovery an explorer. in' ‘-getual occupation and - diligantty: searching eer 


for. mineral is a licensee ‘Or. tenant at: will, and: ne. adverse right: can, be 


7 initiated or acquired | through a. forcible. or. fraudulent ‘jntrusion. supon. his - aes 
~ possession, but if: his” occupancy: be relaxed, or be. merely incidental to. ~ 


2 : something other. than. a diligent search for’ mineral, another may acquire iM 
ee: valid right by peaceable entry. and compliance with the law. oe 


Town: Srre_-MINERAL Lanps—Funat (Cunrrrroare—Vestep “Rigas —Woxs 
a AND PHRAsKs—STATUTES, Aas ae : eee 


In construing the. town-site laws” 1D: {heii relation ies mining ace the 
term *“ date of town- site entry” means the date when. final’ entry: of: the. 
town site is. made. and’ certificate of purchase issued, or when the right of 

-. the town-site claimants becomes vested. eres cae | 
Town. ‘Stre—Mrvina (OLAIN—Evipenca—Parenc,_ 


AS: between. mineral and town-site. claimants, the conditions with respect. to eS 


_ the, char acter of the land, as they exist. at date of. entry, or. at the. ‘time cS eee 
_ When all the necessary. requirements: of law. have: been. complied with. by 2. ae 
.. the one seeking title, determine. ‘whether. the land is subject to sale Of 
other, pee under. the law upon which ‘the. - application for. - Patent is pe oe 


based. 


S a Town Srre—Miniwe. Crarme—Discoveey_—Parmn | ae Croke a ake. 
| A ‘discovery. of. minerals after a. town-site ‘patent. has. ‘been. issued does. not ob vie 


defeat or impair the title of persons ‘elaftaing under ‘the patent. 


mote _&F INNEY, ‘First Assistant Secretary: 


- ae Sam Olark and Angeline D. Clark: in Pens as oe ae = a 
oe ‘of the Commissioner of the General Land Office dated November 10,2<= 
| 1997, rejecting their application, Phoenix 060886, filed. February. cee 


198%, for patent. to the G. & M. lode: mining claim, alleged: to have’ a na 


= © been originally. located. J. anuary 1, 1915, ‘on. account of. “deposits of ee ae 
gold, silver, and. copper. « “The claim 3 1S. wholly. within the bounds of © 


nae " Rowood: LOM, Site, for which declatatory: s statement was ; filed Feb-- 


428 3 ‘DECISIONS RELATING TO THE: PUBLIC. LANDS” - a [Vol a 


| ini 1 12, 1917, ange d to purchase May 1 19, 1921, ad ‘aionded: 2 
~~ application to. ‘purchase May 4,.1922. Final ee was made-June . ~ 


wi 12; 1929. ‘Payment. of piueehase: price was tendered. December 28, » 


. -1998,.and final entry made January 4, 1924, upon which patent. isoned oe 


| February 26, 1924. Predicated upon ‘evidence. adduced ata hearing 


~ eoncluded in. September, 1918, wherein the above-named. applicants a 


: were defendants, the department: by decision of December 20, 1919, 


| affirmed | a decision of the. Commissioner of. April. 23;. 1919, to ‘the | 


7 “other lode ioeations ers aa a eat sade a ae of. el | 


- upon any ‘of them sufficient to’ support an: application. for patent, 
- but. held that the evidence fails to show that the land was nonmineral - 
cn: character. ania re eo ee Sed, kes es 4 | 
On February. 3, 1920, anotion for ehicane. ‘and. ‘request. for sus- | 


oa — pension of the case pending further exploration was denied, it -being . 
stated in. answer to said request that :.“ The effect of the departmental. ie 


Q decision is to leave the mineral. claimant in poe ee free to con- - 
~ duct such further explor ation as: he may desire.” Further testimony 


was offered by Clark as to the mineral showings on the claims in 


‘support of his ‘protests. againt the original and amended. town-site 
applications « on July 7, 1921, and June 12, 1929.. The Commissioner 
_ by decision of September 28, 1922, sianitced: Clark’s protests. In 
| oe this action, the department in its decision of ee 4 1928, 
~The department | has, ‘hot, as a | result of any. Mevidetee presented, ‘adjudicated 
or classified the land. embraced. in . this proposed. town. site as: mineral: or as 


‘nonmineral in character, nor does, it. how in this decision do. so, but, such alter- 
_ native. determination is not essential to a decision whether or not a patent on 


‘~~ the town-site entry canbe issued at'this time. Sée decision of' the. department 
” in the case of Lalonde. et al. ve Townsite of Saltese. (32. Li. D. Pyne Further. . 
- discussion of this matter. at this time ‘appears to: be useless, although ‘possibly * | 
| mention should be made of: certain | ‘daims of discoveries, which claims were 
made by. Sam Clark in hig: deposition taken June 12, 1922,. when testimony was) 
offered in: suppor of the. ~-brotest against the allowance of ‘the: town-site appli: ae 


a cation. ne 


There follows: a Horie summary. of. the statements’ of Glatk’ oar 


. deposition to the effect that. a drill hole had been sunk on the G: & ; 


% _.M. claim to the depth of 105 feet in which gold and. copper. in rock 2 _ 7%. 


ve | . in place had: been encountered, and as to: certain mineral showings — - ; 
on other claims, after which’ recital the decision goes on to:say:.— 
/.. “Nothing appears: to indicate the. dates. of these alleged discoveries. Gi 


; These statements of Sam. Clark which’ were “ancorroborated, made : 


in: his deposition of June 12, 1922, are not deemed: sufficient to war- . 


= rant any change in the conelinions. of the department. as expressed i in) - 


ves its former decisions BpOre mentioned.” ae pursuant to. instruc- -_ 


eo 52 ee a DECISIONS ‘RELATING TO. ‘THE, PUBLIC LANDS” (420. ee 


tidtis in his déeidion: ae cs “gapplomeéntal ' survey a plat be sabe Ee ie 


: . eliminating: the. C..& A. No, 2 claim from the town-site’ area, prior — = a 7 
to the issuance of final certificate, such survey and plat were made. 
leg accepted December. 12, 1923, and thereafter the t town: site trustee ve 


eae paid the’ ‘purchase price, as. above: ‘stated. | Ads 
 -Tt-appears that: subsequent, to: the ‘issuance. ioe patent to 5 the: gee” ee ae 


a site, Sam Clark and his coclaimants instituted | in the Superior Court. ede 


a 2 of Pima County; Arizona, an action of ejectment: agains st the: town-. 


site. trustee of the town of: Rowood, to recover. the land. embraced. Im.” Gees 

es the Howard. No. 2: claim, and a: like. action was” brought. by: Sam. ~ gis 28s 

ao Clark. and Angeline D. Clark to” recover, the land-in. the Gi & Me 
-: claim, based. upon asserted | possessory. rights to the same: “ander the ~ 


— i mining laws. | The town-site trustee pleaded in bar of. the action. in 4 
each case, the decisions aforementioned of April | 93. 1919, and. Decem-. a 


as ber 29, 4919, by: the Commissioner. and: the. department, respectively, ; Se 


a - finding said. claims: invalid, for lack of discovery, and. demurrers to... ee 
the pleas. were: overruled and. judgments’ entered: for the. defendants, : 


~~ which judgments. were affirmed: en appeal by the Supreme Court: of ee 

ae Arizona. . Clark ef al. v. Jones, Town-Site Trustee, (249: Pae. SSL); Ses 

Sam. Clark. and. Angeline D2 Clark v. Gerald Jones, Trustee. of cy 

ee Rowood Town. Site (249° Pac. 555). Tn. the - first’. ‘case: cited there i. ‘ 

~. Supreme Court of. Arizona, following the. rule: in and. quoting: OR 
_. tensively.from Lockwite v. Larson (16. Utah, 275; 52 Pac. 279) held, 

_ among. other: things, ‘that: the time ‘when: the: character: of: the. tua a ee 


within a: claimed town site is to be determined i is when. application to “eh ae 


eg enter i is made “ ‘and when the town-site. patent issued,’ ‘Tight of. patent. 5 = 


- ‘became fixed and vested from the time of: entry of town. site by filing... 


: declaratory. statement pursuant to. Revised - Statutes, ‘section 2387, — Be 


7 and locators of mining property did not acquire superior right. ae 


ee premises, even. if they made discovery of minerals. thereon before the — = 


- issuance of town-site. patent.” » . (Italies supplied.) - Sia ae 
| - Speaking of the Commissioner’: 's decision holding ae Howard No. 9. ee 


¢ claim es the G. & M. as well) null and void, the court. said: 


z= oc The effect ‘of that decision was. not to oust. appellants from: ne Wades 


ooo possession of: the land, nor even. to determine that. ‘they had no further right’ to" ee 


such possession, but ou the: contrary, as stated. by. the: Séeretary of the Interior 


in affirming the Commissioner’ s decision, ‘left them “in possession, ‘free. to ‘eons 7 


as — duet such: further: explorations as they may desire,” and: such. possession. they dan 


eae  Tuay. maintain against the world, save and: except. the United States and persons = q s = Sao 
9 claiming by legal” or equitable title under it. 32 Cye.. 822. | = 


- The court, however, held that the. patent. elated: hack to: tlie a dats: ase 


3 of the filing of the declaratory statement so as to bar the acquisition . oo 


on of inter vening: ‘rights under the mining: laws, the concluding para- ee hs 
“ied etaph ¢ of the’ oper beng as follows: | ! ay ae 


aie : 


= oe oe. DECISIONS RELATING. TO. THE PUBLIC LANDS : “iva. Me 
: “Appellants 1 have seized upon the language of the , Secretary: of. the Interior : Bie 
ae if? “hereinbefore mentioned, that “ the effect of the: department. decision is toleave. 
the, mineral claimant in possession free to conduct. such further explorations ag a | 
_. he may desire,” as recognizing their ‘superior right to the premises if they: were* 
able: to make a discovery of mineral théreon before the issuance of, the town-site — 
patent. ‘Such. is not the correct construction to: be: placed. ‘upon. this’ lange. 2. 
Si jee Appellants were. in possession and had. a right to- maintain: such - possession “oe 
ee against everyone, except the United. States’ and anyone. ‘holding from. it by — 
right | or title superior, to theirs, as already shown. The town-site. patent had not ; 
: yet issued, and: it did not, as a matter of- fact, issue tor four or five years there-. a 
- | after. It. was’ quite within the range of possibility that. ity might - never be 
. issued—the. application might, have been. withdrawn or. denied.. Until the 
~~ patent. issued. upon. the original application: and declaratory. statement filed 
before ‘the hearing in September, 1918, the appellee. was, in no position to: show 
a Tig ght. to the premises superior to that. of appellants. When. the patent. did - 
oe finally issue in March, 1924, the right of the appellee’ to. the jand, theretofore _ 
.-. inchoate'and unsubstantial,; became fixed and vested, not from’ the date ofthe. 
_ patent merely, but from:its inception at the time of the entry of. the town site 


| by the filing. of the: declaratory Statement by appellee’ Ss predecessor in Office. . 


~The: Commissioner. expresses, the. view that. the conclusions of the’ — 


2 Supteee. Court ‘of ‘Arizona in: Clarke v. Jones, supra, seem. to be. 
_ Sustained | by: the authorities cited therein and. also -cites: Bonner v. 


Meikle et al. (82 Fed. 697) and: Young at al. ve Goldsteen. (97 Fed. 


308), holding that: the date of the town-site settlement: or occupation. 
cis: controlling, 'in-further ‘support: of said conclusion. Warrant for 
- the court’s holding i is: also found by: the Cominissioner in the alterna- 
tive use of the words “ entry ? and * declaratory: statement’ a im section 
9388, ‘Revised: Statirtes,, “at being stated. that in “this: statute “The. 
: entry and the. declaratory statement are placed upon an equal footing | 


as. proceedings : taken. ‘for: the protection: of the town-site: settlers.’ 
The ground, however; upon which the Commissioner bases his action 
‘ejecting the: application i 1s stated as follows: i ae ee 


colt is not: necessary to hold that the date. of the town-site . occupancy prior to 
the time .of the declaratory. statement was filed is. controlling. ‘As: Q. matter OL 


| : fact it is conclusively. established that the lands were not’ known to be mineral 
on. “June 12, 1922; the date. ofthe hearing of Clark’s protest. against. the amended. 
-~ towu- site. application, at which: oe all: the proofs eee by the town- a site : 
pce were submitted. an os a Ae eras, sae = 
oes The conclusion, just ne is predicated upon a further holding by ies 
: the Commissioner as follows: i oe ee ee ee 


‘the decision of the ‘department. ‘of. April I, 1923, rconeiceny her abe s 


ae offered in- support. of the claim. that: after. September, 1978, and before June 12, es, wsh 
‘ge oe 1922, a discovery: had been: ‘thade,: and. the department, specifically. held the tésti-° ~ . 

oe mony. insufficient to. establish the fact. of such. discovery. ‘Therefore, any claim ae 

of discovery prior to June 12,1922, comes clearly within the rule. that an. dssue!s oo) ~ 
7 _once tried. and: determined between’ the. parties will, not. be. made the subject of a - 
nef fur ther consideration. ‘In: other wor rds, the matter is res judicata. en eee 


| oo | "DECISIONS RELATING TO. THE PUBLIC LANDS | oe ot ee eee 


“The sepltcneat: is. “pial to concur. in the aire 5: 5 ich Co 


ee aoe that applicants are conclusively bound by the findings as to the — 3 


insufficiency of the mineral showings in the af sauna decision. of oo ae Wha 


| Apol 7, 1923, dismissing Clark’s protest... 7 
The last-nentioned: decision - was based: on. n the males in. Tmaade et a 


oe v. Townsite of Saltese, supra, which has been: repeatedly applied ; me oe 


Dee. ‘numerous other. departmental decisions, to the effect that the town- ~~ Cees 


me site patent does not operate to convey title to lands known to be — one 
valuable at the date of town-site entry; that its” issuance. can | not er oe 


~~ prejudice. tights under the. mining laws’ that. claimants: may. ‘have Boro e 
ae acquired: to such lands; that. upon filing an application. for mineral 
_. ‘patent subsequent to the town-site. patent they may then show that. 

i the. lands claimed were known. to: be valuable. at the date of town- site - 
entry; thatin: the absenceof such patent: proceedings. the department ee 
oa will not undertake. to determine - the mineral claimant’s rights::;; In. 


; other: words, the decision mentioned. was a ‘dismissal without: pr ejudice oe 
to be. heard’ again on’ the same matter ‘upon. filing the application. for oe 
patent. Such. a decision has not. the force-of a Gaal: adjudication on - 


‘the merits... The judgment: must be one adjudicating the rights of the 2 


oe ‘litigant i in: a:conclusive: and. ‘definite manner in order. that: the judg- wees 


ment. may. be. final: and: conclusive within the. meaning’ of the rule - 


of res judicata. See 34. C. J., ‘Judgments, Subtitle, Res, Judicata, — 

sections 1186, 1207. The applicants, after’ being. told.in said former _ 

-decision, ‘that they. had-no standing before the department. as: pro- 

testants and. that they would have’ another day.in court: upon the 

filing of a. patent application, can. not now be held to be concluded 

- by. findings upon issues that were held to be. not, properly. subject of — 
determination ‘at. that. time: es 
‘The findings of. the: oe however, in ee Gecaen of De | 


oo: fee 20,1919, that: Clark and his’ coclaimants had. made no ‘dig- 2 - 
.eovery- of. thineral. on. the. claim. at. the date of: the hearing in. Sep- 
~~ tember, 1918;.is conclusive as to the status of the. claim at. the time ~~ 
of said hearing As stated by. the Supreme. Court of Arizona in thee: .. 
a decision above referred to, the power. of the. department to. make such ae a 
inquiry and the concluciqe: effect: of its. findings | is, settled since. the =. 


‘ decision. of the Supreme Court 3 in: Cameron Vv. United: States. (252 e is 
U.S: 450.) There: being. no. discovery, the G..& M. claim was not 


valid... Acts of location in the absence of discovery confer no rights ma 
- In the land: located as against the ‘Government, both being essential ar es 
-to.a valid. claim, nor did the doing of assessment work take. the place. 


| é “2 6f discovery. The location would become. effective | only: from the oe : 
ek date: of: discovery, but in the presence of an: intervening. right. ith 0° 
must remain of no effect. Union OW Company v. Smith (249 boss a. 


887, 846-848) ; Cole : v. - Ralph (288 U. 8. 286, 296) 40 C. J Mines : 


oe “DECISIONS RELATING TO THE. PUBLIC ‘LANDS. “fot. 


ee oo and Minetals, section 181. ‘The validity. and life of thio ae aa, . 7 


we only. with: the act of. discovery. Cole.v. Ratph, swpra, Redden v. — 


“Harlan (2 Alaska, 402); Cedar Cangjon Consol. Min: Oo... Far. 
wood (Wash., 67 Pac. 749). In advance of discovery an explorer. 


in actual: occupation and diligently searching for. mineral is treated 
a licensee or tenant at will,-and. no-right can. be initiated or ac- 


ak: a quired thr ough a. forcible, fraudulent, or. clandestine intrusion. ‘upon | a 7 
we a his: possession. But if his: occupancy be relaxed, or. be merely imci- © 
“dental to something other than a. diligent search for mineral, and. 4 


sanother. entérs peaceably. and. not: fraudulently. or clandestinely. and 


- : _ makes a mineral discovery and: location; the location so: made is | % | 
cae valid and must be ‘respected: accor ‘dingly. Cote. v: Ralph, supra, and | 
Gases. there’ cited. “Applying: these well- settled principles : to the case . 


at bar, it seems’ ‘clear that, passing for. the. present: the. question 


. whether: any: tights to’ ‘the minerals could be acquired by the-Clarks Sig: 
after: September, 1918, in-the event the. town- site title was. perfected sings 


: : by patent, all the right that: they had. was to continue in actual occu- ~ 


- “pation ‘of the ground claimed in search: for. minerals, and if .a-suf- 


- ficient. discovery was made, their: rights: would: date from) the date of. 


~ such discovery provided: ino intervening right. of another. had attached 


theréto. The statement that :the: effect ‘of the department’s decision 
“48 to. leave: the mineral claimants 4 in: possession free to. conduct such 
further exploration as he may. desire,’ meant no more than: this. 
~The “ possession ” réferr ‘ed ‘to was. the actual :. possession which the 
testimony then showed Clark: had. -There being. no discovery, the 
a claimants did: not have the exclusive wight ‘of: neni of. 


It ce now bs eoandored enhek a! discovery vo aneiae: after 


ta the filing- -of the declaratory. staternent: avould give the mining claim-. — ‘ 


~ants.a. superior right and warrant.the i issuance of a mineral. patent to 


the claim upon. which ‘the discovery was ‘made, and if: SO,. at. what 4.635 %e 
7 time such. discovery must be shown to have been made.’ oe 
Yt is well settled that a discovery of minerals. after the town-site a 
ate ‘paterit : is issued does not ‘defeat-or impair. the ‘title of: ‘persons claim- - 
-. ‘dng under the- town-site patent. ‘The* lands must -be kmown to be 
| valuable for mining purposes when. the town- site patent. takes effect 


atte! except them from. the town-site patent. Miz Side Lode (89 L. eae : 
- . D, 356); Davis's Administrator v. Weibbold (189° U.S. 507, 526- oes 
, 580) ; Dower v. Richards: (151 U.S. 658, 663), and ‘see. other. cases. 


- cited under note 8, section 722, U. S.C. AL ~The: departmental rule. ee 7 
for determining whether thete 3 is such an exception is embodied in 


> the: ‘town-site. regulations, subtitle, ‘Town. Sites on Mineral Lands — < 


aie L. D. 92, Ths 2 L. aay 106, ie 1), which oe as oro omer 


ae one DECISIONS RELATING TO. THE PUBLIC LANDS. CABS 


‘The: aeaeal town-site- laws, ‘combitised. in. Sections. 2380. to. “9304 United: States. ee 


is 2 Revised: Statutes, authorize the entr y_ of town. ‘sites, or the sale of lots therein, a — ue . 
upon. public lands which may include unpatented mineral claims, but. the rights eee 
—°. of mineral. claimants upon any land entered .or sold under said. town-site. laws. 


are expressly. ‘protected by. sections 2386: and 2392), . These t two ‘sections recog- oe * 


. nize the superior rights, as against any. town-site claimant—whether corporate, 08 oe 


-community,! or individual—of' all claimants.for mineral veins possessed agree ~ ae 
ably to. local ‘custom, or for any valid. mining: claim or possession: held under. i 
- existing law. ~The ‘precedence: and. superiority. ‘SO. accorded to mineral: ‘claims, 


7% however, depend in. final analysis upon. the question | of. fact’ whether, at. ‘date — Ie ed 


of town-site entry or lot. ‘sale, the jJands claimed under the mining laws were | i 


© known to ‘contain minerals of ‘such: extent and value as to justify expendi- oe 


. tures for the purpose of extracting them. ee (39 LD. 856.) Where an. affirma- ee 
tive showing. in such. behalf. is made in ue ‘course. ‘py the mineral claimant, = 
his right. to a patent. for. the land. (subject ‘to the. distinction. hereinafter noted ace 
as. to: incorporated towns) will. not be. prejud: ced. by any. previous town- site aes — 

e entry, ‘deed, or patent. covering the same land. ee i. dD, 144; =. De D. 426; aise 


ce D. 211; 84 L. D. 276 and 596.) 


| In view of repeated édnstructions: of the town: Bie. and: 1 kindred” oa 
| laws j in pari materta with the mining: laws by the Supreme Court | ones 
and, the department the. expression “ date of. town-site entry.” must 
- evidently: be. held to refer to the date. when final entry. of the town- —, 


site 1s made and certificate of purchase i is issued, or at least. to.the 
date when ‘the town-site ‘@ldimants: have done everything required 
under the laws. and regulations. to entitle: them to such certificate’ 

and nothing remains but to issue. it. Not. until such. time does. the . 

: right of ‘the: town- -site ‘claimants become vested or ‘equitable title 
.. pass. as. against. the United States. In AS ae v. United States 
a (255, U. S. 489, 501) the’ court said: re eet ee ey = 
ae * “And. as respects. cash. entries. and. entries under. oN preemption, - 


‘homestead, desert: land,. and kindred laws’ the Land. Department always has. 
ruled that if, when tne: clai ‘ant: has done all. that: he is “required to. do to 


: é entitle him to. receive the title, the land is. not. known to be mineral’ he acquires fad 


a: vested right which no subsequent discovery. of mineral will divest: or disturb. 


= ‘and quoting from Kern Oi Comtrara* v. Clarke — L. D. : Ba): oe: 
os ieee said (p. 556): - , 


a on the disposition or the: public Tands? of the: Unitea ‘States, - under 


the laws. relating thereto, ‘it. is. settled: law: (1). ‘That when a party. has com- = 


i if plied with. all. the terms. and. conditions necessary” to the: securing: of title to. a. hare a 
<> particular tr act of land, he acquir es a ‘vested interest: therein, is regarded as the 


. ‘equitable: owner’. thereof, and. therea‘ter the Government. holds the legal. title a : 


in trust for him; (2), that the right to a. patent. once vested, is, for.most pur- 


: -speses, equivalent. TO a: -patent. issued, and. when in: ‘fact: issued, the patent relates 7 


back to the time when the right to it became fixed; and (3). that the condi-’— 


- tions with: respect - tO: the state or. character of. the land,.as they exist at. th 1 time pe 


when all the necessary: requirements have been: complied with: by a. person Seekess 5. 


ing title, | determine | the question whether the jand- is Ss subject to sale or other — Ye ae 


; Gebel: 7 : 
—8T 522—27—yor 5228 


ee 
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tn A mriraier et al. v. Goldstein (31 Le D. 87 7), ene a soit a . 


. a “between mineral and town-site claimants, it is stated (p. 94): 


“It: is well settled that the conditions: with respect: ie the char acter of Jand, as = & ae bh 


- they exist at. the. date of entry, or at the time when all the necessary. require-" 
-ments have. been ‘complied with. by the person seeking. title, must» determine 


oa oe ~ ‘whether. the land is. subject. to ‘sale. or other ea under the law upon which <7 
“path application. for’ patent. is based. | ts | | nar 


oe Tn the. Tombstone Town- Site. Cases (ase7, 16 Pac 26: WW Pe 72, ao 
ae ren writs of error ‘dismissed, 1892, 145 U. s.. 629, 647 i. the court 


see held that where a patent to a town site and a patent toa mine claim ay 
os - -confliet, the one will be sustained. which first vests the. right. a. 


~The mere filing of a declaratory. statement: by the town- site trustee 


: Would be no bar to the exploration | and purchase. of mineral: lands | 


“included therein. In Steel vs; Rmnelieg: Sommana (0s: U. Se AL, 


- ‘ mat the court said: 


. The: acts: of Congress relating: ‘to: town. sites 1 recognize ‘the possession “ot min- ‘ a 
Y ing claims. within their. limits, and forbid the. acquisition. of any mine of gold, 
8 “silver, cinnabar,. or copper within | them. under procecdings by - which title £0... 
.-other lands there situated is secur ed, thus: leaving. the: mineral: deposits within. 


ae town sites open. ‘to exploration, ‘and. the’ land. in which they. are: found. ‘to: occupa-, : 


“tion and purchase, in the.-same: manner. as: such deposits are elsewhere explored 
and: possessed and. the lands: containing them . are. > sacquired. (Rev. Stat, SECS... 


£2386, 2392.) euges es 
_ Whenever, therefore, mines ‘are found i in ands’ belonging to the United States, 


- whether within | or without town’ sites, they. may be claimed and worked, pro- : 

~vided existing rights of others, from prior occupation, are not interfer ed. with.: s 
No. right. or title under the town- site application would attach if 

-the existence of such minerals became known before the lands céased 


to. belong to the United: States; in other words, ‘before the land be-. 


~ came private property by the town: site trustees’ full compliance with | 
' call the requisites that entitled him to patent. . The town-site patent 
when issued does not. purport to. carry title to such mineral validly 
"possessed and claimed under. the | mining laws.’ In Palbott v. King 


(6 Mont. 76; 9 Pac. 434), involving a contest between parties claim- 


sing under mineral patents and others: claiming under town-site pat- 


- ents, where the mining | claim. had been located. but not. patented be- 


fore. the issuance of town-site patent, and held to be. not affected oy ; ” 
i: ~ the: town- site patent, the court said (p; 449) °3- ‘in gt eS 


The doctrine of relation. can not pe invoked in aid of” a. townsite. patent | 


an | as. against the. Smoke House. mining claim, for. that patent did not purport - vegta 
“ao Or attempt. to. convey, any ‘interest. in that. or any. other: mining claim or posses: 


_ . sion within the bounds of the town site. The town-site patent could -ouly convey can 
aoe ” title to public Jands. The grounds within the boundaries: of the Smoke arouse = 


eas es 3location ceased to” be public lands when that location was made. 


The views of the court in this case. are: apparently eer’ ise 
Davis's Administrator \ v. Wetbbold, ek (p. ome In Lockwite v. 








an oe ee "DECISIONS RELATING TO THE. PUBLIC LANDS, ee oe 





| Fenn supra, Golicgne: Shepley v. Cree (ot Ue Ss. 330), paige i 
| | ee Wright (2 L. D. 164), it-was’ held that: by. the filing of the. declara=. = ie ae 
tory statement. ‘the trustee. acquires an. inceptive right to. the. legal 
5 ee : title to: the land, however, in‘ trust for: the ‘persons. who. are at ‘the Temes 
2 es dime: of filing the occupants. and entitled to, ‘possession, and if. the.!: ) 0: 
i ae application i is accepted, the entry allowed, purchase money paid, and ee 
_ = patent issued, the title relates back to the date of the’ filing Of tha fo 
is declaratory, statement. It does not: appear | in. those: or other cases ioe. 
_ applying the same principle. that there was any issue. as to the mine =!) 0 
a ~ eral character of the lands or whether the lands:were. subject. to. ig-,. 0s) 
eae position. under the laws’ invoked. by. either. contending: claimant,: ‘the 
~ sole. question being’ who first initiated the right to land that ‘eal ee 


“might have acquired. so. far. as its disposability was concerned. ‘The: jae - i 
oD rules there stated are inapposite. in the ‘present. case, A. declaratory So ee 


ae statement. is but the initial step. for. making. town- site entry. It must a es ye 
ae ~ “be: kept. alive by following It. up within: the. proper. time: after’ Tt. has ae 
been. filed by other: steps essential under the law to the. establishment ae 


- of a town site. The scope. of it does not. extend as far-as a cash 


entry. Placer County v. Lake. Tahoe, ete., Company, A208. Pac. B00) ge, 
and departmental. decisions. there. cited: epics se 
| Ee follows from. what ‘has been: ‘said: ‘that: it ‘the. acaiteatie present. nae 
“an ‘application containing a clear’ ‘and ‘definite: prima facie showing. 





that’ ‘subsequent: to the daté of héaring’i in 1918 but prior to final entry... 


J anuary. 4,1924, they. had: discovered. on: the. G. & M.. claim. not, only. | 
mineral. in noel in ‘place or. even: valuable. ‘minerals, but that: the "3. 


claim was known. to. contain ininerals, to. such extent and value’ as: ton 
justify. expenditures for. the. purpose. of: extracting. them; the: appli- 


cation could be entertained and proceedings, could be ordered between. - 


ae the mineral applicants. and. the town- site, patentee: or “his successor a 


to. determine the, truth of the matters. so. alleged. . ‘Examination, oe 
a however, of. the application presented does not, disclose, prima FOCI E, 
—o... any rights in the applicants under the: mineral, dand. laws. eR Se 
eae _ application. merely alleges the following; 7 ea ee ‘ 


_ Practically the entire ‘claim’ is. covered with: ‘from: 18 to: 150. feet: ae Soyer Tue 


on bunien: consisting of a. conglomerate: or: cement. formation, the mineral. on this seg Re 
rae ep and adjoining ‘patented: claims: being at some: ‘depth... “In: the ‘shaft described. me at 
“ --ag.No. 2 shaft by the mineral surveyor under the head of “Expenditures,” 990. 
on. which the’ affiants: have expended about $5,000.00, there is copper, golden 
_ ..and silver to be found in every assay, beginning at a depth of about 125 feet ~~ 
and continuing: to’ the: ‘present: depth of 193. feet.” The’ walués’vary as to all. fF, 
“of the: minerals. mentioned,- but. the average is. about: 1% per cent in copper, = 
> with a gold value of an average. of: better: than $1. -per ton ‘and a like value in 2” Pagal 
~ silver. “In this shaft there ‘is mineral in place’ in rock in. ‘place’ which has ag 


z cor continued for more than 50 feet after the rock in 2 place began to show. values, | 
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The’ shatt. shown on Said: ‘report: as being 72 feet in depth and upon. which tho ae 


“i = spac have expended aboiit: $800. show. values. in gold; silver, and: copper. 


Am: the. proof of minéral character: the. allegations are: as. follows: : ie . 


“There are jaumber of shafts and diggings upon said claim,’ one of sai a: shafts : 


oS. pa . being: about 190 féeet- in’ depth; that: the rock coming from'said shaft at a. | 
; ~ considerable’ ‘depth, probably: 100. feet, ‘shows. to be. miherdlized. and. the: ‘rock qe — 
— is in place. * “The rock: carries. gold,. silver, and copper and shows by the. assays” ee 
tobe of a. fair value. ‘The adjoining claim to the south. known asthe 9. 
a -” Quarizite | is a patented: mineral claim, and ‘on the said. Quartzite. the mineral Ca, 


is in place at much less depth’ than the G. & M, and ‘it can be seen from'an © | 


es fs: examination of: the: various: shafts on ‘the: said: Quartzite that. the ore is: dipping a eo 


- ‘to. the: north,. and: one. would expect. to: encounter the’ same class of oré to: be 


-. found onthe Quartzite at. about. 100 to 150 feet'in depth.on the G. & M. claim. ~ ° | 


| z ‘The said: Gu & M. is. ‘at all: points. covered with an: overburden from the very. 


| 0 néar- by. ‘hills: of at least 75 to 125 feet. “The ore found, upon the G. & M. is. : E | 
“the same ‘as. that. encountered On. ‘the Quartzite, : “The c. & A. No. 1, just’ to. ae 


; ‘the south, which’ adjoins the Quartzite, is also a patented ‘aim and is: highly 
mineralized, and the ore: on: that.claim shows the same.to be dipping tothe 


= : -north,. - Also. the ren &. AL No 2. lode. claim, which is a. mineral segregation and - cs, 
~. which adjoins the G. &. M. “claim, is highly. mineralized. and on account ofa: 


“Jess overburden shows mineral. at.a less depth than the G. & M. ‘The main o : 
: improvements upon the said G. & M. claim consist. of two shafts. “The first: one 
_is-down to a depth of more ‘than: 190 jfeet: and ‘is déscribed above and Shows, 


| ‘ : mineral in place in ‘rock: in place: ° This shaft’ is timbered to.a. considerable depth i. 
and i is about. 4. by 8 feet... The other main. shaft is about. 4 by: 8 feet and: is, about: a 


a 0 to. 75. ‘feet in’ ‘depth and has: a fair mineral showing. . . The: amount. approxi- . 
ut mately expended by. the owners. of” this claim. is - $7, 000: Tn addition. to: the 


“two. main shafts above described, ‘there. are a _ pumber of. other workings “upon ; 
oe claim, all showing. slight mineralization. Pe ge ee : ae 
There: is nothing: in the foregoing’ allegations: ‘dieing | that ‘the ve 
ne allgped’ findings of minéral: were the’ result, of developments. subse- a 
quent to the hearing i in’ 1918. adjudging 1 no discovery, had ‘been. made, 


They are insufficient to show; prima facie, the: existence of a mine ‘or. ae 

valid claim or possession within the meaning of section 2392, Revised Ae Ye 
Statutes, at the'time of fina]. entry | of the town site and excepted from ih 
the town-site-patent. In other words, there. is no showing that there» ee. 


ne is any mineral. land within the bounds Or the patented town ‘site. oe ; 
a _ belonging to the United ‘States and over which the department. Tag oes .. 


Laierten oe For this: reason, , the decision 1 appealed: ee rejecting ‘ 


SAM CLARK AND ANGELINE D. CLARK 


id iA firm ace : 


"Motion for rehearing. cof departmental: een of 2 ‘May: 41 i oe 


i 52 L. ‘Dd. ai ‘denied ‘by. First, Assistant ‘Rectetary, Hintiey,, di my! 3, 
1928. ae 
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| SOUTHERN PACIFIC RAILROAD COMPANY 
| Devided July. 9, 1928 


i Hearine—Dyinexce—Tesrrrony—Wirwnsses—Rusrpence—Srarerss.. 


oe _ Section 4 of the act of January: 81,1908. ‘applies. only to the. taking: of: testimony i : ae 3 
ue of a witness. or: witnesses who reside: 7 outside the. county, bi which: ne me 


near ing occurs.’ 


eg Hearin¢—Hvrsnoe—Tnsrrony—W1tNEs sss —Co' STS. 


| © Fuwney,. First Assistant: ‘Reoretary:\ 


ona. When witnesses of both. parties are. asvembled “ander. authority of. the ‘act: of ge a 
ee oF anuary 81, 1903, and then in reality the hearing. ig: held, each party must oe 
-: pay the cost. of. taking the: direct examination of his own. witnesses and. the: 7 2 
cross. éxamination on. his: behalf of other. witnesses Just the same as s when cee 


2 hearing is held before the: local land officers. 


a ae BA R: I N GE VI pen cx —Testrrony—Witwsssus—Durosrrt0n—Costs—Rusi- a 


“DENCE—STATUTES. 9.5. 


Whether the entire” costs ee taking testimony: ey witnesses  Supeenaed: ‘wider Ole 4 
the act of- January: Ol, 1908,. should. be paid by: the. party: -producing. ‘such | ees es 
. "witnesses depends upon whether the. deposition is: of a witness who. resides 2608 
ee outside the country. in which’ the hearing. is. held, and whether: the. mode eu Ps 


~ prescribed in sections, ey and 5 of the act’ ‘for’ “obtaining. such | testimony i nee 
‘theretofore has been puretied.” Rae te ea eae an ee tea et 
jtviatwe--Gonetirolme: oo ees pos 
Defendants in Janda proceedings: should’ not be compelled: ‘to ‘conibat al - case 
. piecemeal because if is. brought | by: the Government, except Dy: ‘stipulation 
“or proper: showing. satisfactory. to: the: Tegister” ‘that | the. pable: paherest 
requires a continuance. gre ok Pea e Ve Baa. 28 ee Pee aa aie, oye 
MINnIne Cuarat—Rarcroap., (Gnaxn—Drscovsey—Rvmnanor—Paestriterton Bus 
~ DEW OF: Proor. Ce ae ee ee ee ee a ee ae 
“Where. in the case ‘of a ipae: mining. ‘Gaim 3 in a partial conflict + ‘with: a 1 railroad 


grant, discovery: is made. of a vein or lode on -guch - claim. without the a o 


‘boundaries. of | the grant, ‘the: presumption is. that: the vein extends to" the | 


limits - of the: location and the burden 1 is ape the: railroad grantee to over- - ces | 


- -eome the. presumption. ey ge tga y ee 
| Fininine—Lvipece—Daposr70N— Wrrnussus—Rusipanon—Srarvres. 


Where witnesses are assembled ‘in a hearing. under: ‘the act: of ‘January 31, es 
1908, and one of the: witnesses resides outside of the county in which the 
hearing occurs, his. deposition may. be taken. under section 4 of. that. act po haiee hoe 2 
‘the county where he resides Sake of. the. fact’ that, the, local. 1 land ae 3 


_ office is situated in that county. 


Gl . 
pe : 


‘The Southern. Pacific. Railroad ieee ie append 3 a oe hae 


:  s ‘docision ‘ of the Commissioner of the General Land Office dated. April js a - 
Aes iy. 1925, canceling its. ‘primary list. 169, Los. ‘Angeles 024247,. as to... 


W. Nw. iy NW. yy Sec. 25, and. holding for. cancellation: said 


——) “iat as as to Jot 1, SE. ay SE: 14; Sec. 3, E. nh NW Ys NW. MY, and:SW.:... 

a YY NW YY Sec. 25, all in’ T::10: Ny R ‘9/E:; 8. B. M,,; and. dismissing y oe 
eats, protest against paying for’ the: testimony: on its: cross-examina-- 
eae tion of certain Government y witnesses who testified i in the proceedings. ae. 
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“Pursuant to anatiee. ‘regularly’ Jesued’ by the: Wericter of thie: daca _ 


_ - : oe summoning the parties to appear, respond, and offer evidence a 8 
before a United States commissioner at San Bernardino, San Ber- — aoe 


. ~~ nardino. County, California, on January 25, 1924, touching a charge — 


that. the tracts above described were mineral: 3 in character, containing = 
. ~~ valuable deposits of gold; silver, and. copper, a representative of the 5 -* 
“ “Gov. ernment and the railroad grantee ‘appeared in ‘Tesponse toand = 
ges oe accordance - with ‘the: ‘notice, whereupon testimony of certain: + | 
a witnesses. for the Government. was taken by direct and cross-examina~ 


iz tion. ‘When the taking of such testimony was. concluded, the. rep- 


| fy yecentatie: for. the Government. announced. that he would take. the - ca 


~ testimony of. one ‘Bell, who resided. in. Los. Angeles. County,. at. the i. - a 


3 final - hearing before ay register. - The. attorney . for. the railroad ~ _ 


- grantee thereupon took the position — that there could not be two - ieee 


_ hearings j in the cause, and that’ the testimony. theretofore taken was 7 oo 


- on depositions: under: the act of Congress, which required the party _« 
= taking them to pay the entire cost’ of the testimony, and declined to | ~ 


pay” ‘for: his” eross- examination, or. tosubmit evidence to refute the. 
charge until the Government. had completed ‘its testimony. in chief, : 
The United States commissioner ruled that the cross-examination 
should. not. be transcribed. by the reporter. unless the railroad. attor- 
“neys gave assurances that the costs of taking it would be paid by the. — 
railroad company. The attorney for the company thereupon, under — 
protest, gave such assurance. The taking of testimony was com-- 
pleted on March 19; 1924, the date of final. hearing, before the register. _ 
The Con missense of the General. Land Office held that the sub- » 


~ mission of testimony, at the final hearing after the taking: Of. testis. 


mony before a. designated. Officer, is in. the. nature of a continuance ’ 


and. governed. by. the. Rules of Practice, citing M cHuen Vie Quiros (500.0 6 
? dae D. 167), and that the apportionment of costs should be in-accord- 
en ance with the ‘provisions of, Rule. 53. of Practice, which provides. that 
- in cases: other than those involving: a claim of. preference right, each: 
party must: pay the cost of taking the’direct: examination of his own 
od ~ witnesses: and the cross-examination on his behalf of other witnesses. =| 
The order ‘setting the case. for hearing before the United: States 6 
commissioner was made pursuant: to, and. by virtue of, the authority pete” 


= of Rule 28 of Practice. Rule 30 pr ovided i in. such cases that the costs oe ae 
Se should be taxed in. the same manner ‘as costs are taxed: by registers : 
- a and, receivers. Section 288, ‘Circular: 616, bapbhoxed August 9, 1918 ree 


“When the: deposition § is. taken in its trie sense , the. tees of the officer ‘anang oo re 


a os 8 4 it shall be paid- by ‘the ‘party on whose behalf it is. taken. When witnesses of : ; _ pe 
both: parties are’ assembled’. under~ authority. of the act of: January 81, 1908, 
Nee 2 Sep and then, in. reality. the peo ig held, each ‘party: must PES the cost S Boe Sr act 
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ae of taking the: direct examination of. his own witnesses and the: cross: sexamina-- ae ee 


a o : ‘tion on: his behalf - of other “witnesses, Just the same as er hearing is s held - oe - an | 
i ar before the \local land officers. . | ee | ee Ce at ee 


~ ~The contention. in the railioad company g briefs £6 the effect tha ; | a 
. any testimony taken. elsewhere. than at the local office 3 isa deposition. hE get 


under’ section 4. of the act of. January 31, 1903. (82, Stat: 790), Cio ene — 
— 2 - therefore the entire cost thereof. thust. be paid by the party taking the ee 
— . deposition, as provided therein, is clearly . untenable. - That, section. nen 2 oe cae, 
applies. only. to the taking of: testimony ofa witness or witnesses: as 
who reside ‘ “outside the county. in which: the hearing occurs.” Cer-. te . = 
tain. Tanguage, used in-an unreported. departmental decision. a J une. 


* 26, 1922, in the case of. United States Ve Central Pacifie Railway Oo... é a ‘ 
; and. cited by. appellant, appears. to resolve the question. of the tax=. 008° 8" 


: ing of costs. upon the. absence or presence of the fact that ‘subpemnag: | | : : 
“were issued under the authority. of said act: of 1903, but it is plain,. he - 
when the whole opinion in that case is ‘considered, that it only bade 2s eo. 


reference to subpoenas: issued. pursuant. to application to take depo. > ae 
sitions: under said act. ‘Section: L%of the act authorizes’ ‘the issuance: | 
of subpoenas i in-all matters: requiring a hearing before registers. and. 


receivers, and is the: authority for compelling the attendance of. wit-- i 
- nesses. in any proper proceeding before such. officers. Whether. the- 
_ entire costs of taking testimony of witnesses subpoenaed under. the act. 
of. 1903 should be. paid by the party: producing such. witness, de- 
pends. upon whether the deposition is of a witness who resides out- 
side the county. in which the hearing is held, and whether the mode | 

prescribed in sections:4 or ‘5 of the act: of. 1903, for obtaining such. | 
__ testimony theretofore has been. pursued. -The action. of the repre- 
sentative of the Government in deferring the taking of testimony: of . 


a certain Government witness until final. hearing, though it may not. 


~ have been: the proper. procedure. under the circumstances, and may — 


be just. cause of. complaint, did. not. operate. to change the. character. Doe 


sof the. proceeding, or affect. the rule, as to costs. The deposition of: ‘ 
the witness Bell should have. been. taken under section 4. of the act of ae 
1903 prior to the hearing, as: he. was not a witness that. could be: | 


. aa “compelled. to. attend in San Bernardino County. The fact assigned ae 
as the cause for postponement, that he was a ‘resident: of Los. Angeles. es 


7 County, the county: in which the local land. office 1 1s. situated, consti- ih, Be 


_ tuted no -bar to invoking the act of 1903. It is: sufficient, if the ee hae a 
witness: resides in any. county. other. than. where the. hearing As:tole 


ae ae “occur, | The rule between. private: parties is that where, testimony. 1s —- os 
2... authorized to be taken elsewhere than at the local office, neither party = 
eas ~~ should. be: permitted on the day of hearing to submit further:testi-. = 

- mony without: due: notice to the other, and. appropriate order there 


o, < De made = the local lees Dalia x. Cotter: ss i. De 808); 
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ek MoBuen v. Quiros, supra. Defendants should net be ‘ponpelled to | 7 


3 | combat a case ‘piecemeal because it is brought by. the Government, a me $ 
except by. stipulation or proper showing satisfactory to the register _- 


that the public interest, requires a continuance, and order’ thereon. 


ee aby: him granting the same. In the instant case, however, thé register _ se 
roe oF heard further testimony for the Government, and the appellant. | - 
co acquiesced - in that action: by submitting his ; testimony « at the e same wd 


an ne time, and no prejudice resulted.” ee 
Rcd to the land in Sec. 25, the ‘Goverbinent ai teed that ic ‘antire a 


WwW. % NW. % was: minéral’ in character. The company failed to 


sti - deny the charge as to the W. NW. NW. 1%. The charge, there- <. - 
_. fore, in so far’ as it involved that tract, should, under Rule 14 of 
, . Practice, be taken as confessed. . The eoncelisti on of the-list — ‘as 


to that tract for failure to answer -was correct. The Commissioner. oe 


held the list is to the’ remaining tracts. involved for cancellation 


-— pecause of his finding from the evidence that they were mineral 


ES in character. Tt is contended that the evidence 1s insufficient’ to a 
7 sustain: such finding. at (es 


With respect. to the E. 14 NW 4, NW Ne aa sw. YNW y Uy ‘ 


: two mineral examiners, for’ the grantee. testified. that these tracts: a 


were ‘decidedly. nonminer al in character, and that there was no: evi- 
dence of mineralization thereon. The evidends for the Government 
fails to show any specific disclosure of rock showing mineralization’ 
to refute it. As to the entire W. 14 NW. 14, there is no: dispute 
that the. mineral showings consist of a fairly well- defined’ vein run- 
ning. northerly and southerly and actually. disclosed. from an incline 
3 shatt or an open cut near the dividing line between the W..14 NW. YY 

NW. 4 and SW. 14 SW. b/s and running thence northerly through | 
said W. 144 NW. 144, NW. 4. The railroad examiners only seem to 
have taken the pains to fix’ by. course and distance the location of — 
pon shaft or cut-and found it-100 feet. within. said W. ly NW. Se 

NW. 4. It was established that said vein is within the boundaries oe: 


a : ee the ‘Liberty No. 2: lode mining « claim located i in 1918. and. running | aa, 

mor northerly and southerly with the: course. of the vein, ‘and occupying » | > 8 

a portion of said W..144 NW. yt NW. ¥y, and. projected approxi; 
~ mately half of its length from. the discovery monument into the — 
SW. yy NW. Wy. -The testimony is In agreement that this vein ‘is 


ca es about. 18 inches thick i in the southernmost cut across the vein. One ae 

ce of the mineral examiners characterized the vein as altered granite. oo 
"The. Government inspector described it. as a mineralized quartz = 
> vein showing copper stain,» the main. formation ‘being granite and : 
et quartzite; he also. said that, he did: not make. enough study of ite 

ee eo determine ‘whether. the. vein was on a contact between * granite. 


: : ; os ‘and schist. The. assay from the sample he. took ; returned. are 
= trace of gold and. silver. : | 


Pas 
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ms Lean ithe a the: Goverment atid. manager; rey: and eee 
“treagtiren: ‘of the Mojave United: Mining. and 1 Milling’ Company, ee 


~ owners of: the Liberty No. 2; testified that. he had traced the vein’ ~ 


| “northerly. for about: 1,800 or 2. ,000 feet from the discovery shaft,. ‘and re 


‘ had taken about. 20: samples therefrom: which: ran from a. trace to. ss | 
~ $12 (per ton). in gold: and silver; that the vein system ‘shows. quartz 


- "and silica on the contact between granite. and quartzite. The uncon- 


7 ‘tradicted testimony of the railroad examiners was to the effect th lat 7 ee 
_.. they had Lietzow. select a. sample from the most. southerly: shaft on. oe 
~ this vein, which: they had. assayed, and. which returned only a. total: Mais 


: value of. $1. 17 in gold and silver, and that Lietzow, who accompanied - me ae 
_ them, was. unable: to show. them ‘any ‘evidence of niineralization other: a 
than on the W. Wy NW. 4, NW. YY, and: i said he: had showed us’. ° 


all the ore there was to his knowledge.” The vein is exposed on both: ee a 


“ the north and south sides of the cut, but'it is admitted by the Gov- a see 
ernment witnesses that not. enough: work has been done to demonstr ate a 
that it persists: into the. SW. NW. 4. “The railroad grantee, how- + 


ever, offered’ no. ‘evidence’ to: destroy. the. “presumption | that. the vein os 
continued thr oughout the length of the claim. The examiners appear 


to haye classified the said W. 14. NW. 14 NW NW. as. mineral, based’ 
upon the showings upon. this. claim and: the. evidence as to the show= 


-ings..on the vein north of the exposure, which ig. admitted. by the 
‘said examiners to be a well- defined. vein. The testimony as to this’ 
vein is considered sufficient to. conclude ‘that. a valid discovery has... 
been made upon. the claim. In United. States ve Central Pacifie Rail» 


Way Conny on Denis’ ice L. dD 588, 50: the Sn seaterae * i 
said: . 


‘The ‘true rule: is, as. has ‘heen held by-4 the aeparnmeht: ‘that proof, in. a. proper - 


proceeding of the inclusion within the limits of a lode mining claim, made 


—in’ good faith, ‘and ‘based - upon. a sufficient discovery, Of: an. area ‘comprising Be 


“part of an odd-numbered section within the primary limits of a railroad. a8 


7 _ grant, which area, ‘it mineral. in. character, would be subject to- appropriation — - a 


- under the mining’ laws. of: the’ United: States, establishes. ‘prima ‘facie or pres. 
- sumptively the mineral character of such area, and that unless’ that presump- 
- tion: be overcome “by satisfactory evidence that: the. conflict area is not mineral. 
. in character, it must be held to. ‘be excepted. from: the operation. of the ‘grant, he ae 


“There - is no suggestion in he: case that either of the claims y was not. laid oo oo area. 


the discovery vein, or that there was: any fault or other disturbance or change. in 


formations that would break or terminate the vein at any point to the south of | a 


_ the north end of the claim, or otherwise preclude its extension. throughout the. a, : , 7 a 
: entire length of the claim. It must, therefore, be held that the entire area in os 
question is ‘shown by the: record: to be mineral in: chatacter, and. that for that be cee 


. Teason. is ‘excepted from. the operation. -of :the grant to the company. 


- The land within the Liberty No. 2-claim must be held to be raiieral oe | 


| % . : in character. But, as all the. evidence as to mineralization. relates to. ce : 
ae the jand within the > Taberty No. 2 claim, there i is no basis for finding oe. 
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2 NW. % ae maid. ae ad not: ‘pass ‘ander’ the: grant: “United. co 


| "States v Central. Pacific Railway Company. (49: Le D. 308). A geg- 


A ~ regation survey, 1s: necessary to separate. said: claim ‘from. the. re- 


_ mainder of the Sw. YY 2B NW. nA and to lot said. remainder.. Upon Se ah 


oe application by. the company. and deposit. by: it of one-half the esti- _ oor 


- -mated_cost, such survey should be made, and. the company should. be. — ae 


ne 2 allowed to, mead: its list: by substituting the E. 144 NW. 14, NW. yee ae 
and the fractional lots | in. | the: SW. mS NW. 3 in ples © of the Ww. % oe 


es We 2 a 
eA hog ‘respect to ot] 1. oa ‘the. SE. % SE. Ya Sea. oe a. cee : 
ars examiner: for the Government testified. that: he made an ‘examination : 


ee {these tracts in February, 1920, and on the line between the two 3 


So ‘tracts, 600, feet from. the northeast, corner of the SE. 1, SE. 14, he 


ae fon und. a cut and rhonument: with a notice of the location of the:Hermit os : 


NT, 3 lode claim, February. 5, 1908; that the cut was. 18 feet long, 


a ead feet wide, and: 6..feet. on ane. faice, exposing a-vein 1 to'2 feet | 


ae . - wide with. str ike norther ly and southerly, underlain by granite. schist; ~ 
ys that the seam. showed quartz and copper:in the form. of. malachite. ” 
-. . ‘Ale found one. wall, the foot wall of granite schist, but did not notice — 


a the dip of the vein. or whether it was on.a contact, or take any samples, Seas 


or trace. the vein, or’search. for. croppings.at other points. -This cut. - pe 


. was the. only: development work he saw. and. he did not: search for. On Ss 


find. any. monuments.-of -the Hermit claim, which. he: stated. on in- © 


Bot o formation: had. been relocated. On cross- eed he. admitted to 
” that. a. small quantity of copper disseminated. through that region 


| a would be sufficient to make the stain of the character he Saw 3. that. 
are ‘whether. it would pay to develop. or .not: could. only. be. ‘determined 


| me after more extensive and. deeper workings; that. they. were sufficient = 
~ for an. ordinary pr ospector to go. ahead and do- more work, -but from, ic 


os what was disclosed in: one cut it would-be 'a broad statement ‘to say = 


be there was a reasonable prospect. of developing” ‘a. paying mine; that. . 


ye great mines had been developed: from showings much less. than. on’ 


a a7 this claim, and others had: been. failures; that the showing warrants. i Me 
=~ the expenditure of. some ‘money in extending: the: workings: and. gain-— 


+ ing: more depth to ascertain the extent ana, value of the showings — 
- exposed. on the’ surface; that the showings he saw were not. sufficient a 


- -to’support an application. for patent. 


Lietzow testified. that, the mineral Gpikeoncas were. Solan: to ie - 


| seen: that there were exposures of.ore.. In the cut mentioned by the 
os inspector he: stated that*he saw red hematite, i iron oxide, ‘copper. mala- — 


on chite, and the vein which strikes northerly and southerly is exposed by 


aoe croppings for a ;200- feet to the. south. but not to the north; ‘that. the - : 
; ae eln: gangue is’ S-quarta: silica on Be . granite - schist on. - the foot wall: 
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Oo hat it, was. not a eontack exactly; that: thiete. are’ wotkings » a » Mttlant? a 
hee ‘southeasterly on adjoining claims,. one: of. which: ig ia: tunnel. which. 2. 
s shows: red- stained. quartzite, very. silicious, containing ‘gold values, 9. eos 
oe presumably the samé vein as on the land in’ “question ; that héthad: 3. 
taken no samples from. the land adjoining: but: panned ° and got. gold. 
. edlors; that whether: the :vein.on the land-i Is. per sistent could. only’ beseech 
oa deterrnined by Ww orking; that: he had..seen: mines made on less: ‘show- oe 
oe Sings, the last Statanent: being. the aye reason. for his ope mE ae 


So the land was.valuable for mineral. Bente Pe ae 
‘The’ testimony of Bell, a “witness: for the. Gorreenmant; was in: aia oo 


a “Sy etahes. as follows: He: has: been: prospecting - ‘and. mining since: 1886.00 ee 

gan d: located. the. Hermit, now. Lucky. ‘Boy; group: of three claims m7 

1908. “He did not: know’ whether: the claims. were in 2-or 3; or: any a ee 

-. * other section, but the claims:lie end toend in’an‘easterly and: aster sa et one 
ae direction) the Hermit. ‘No. 8 being» the: most: westerly. + ‘He: “hase.” 

Cees copper and’ gold: ledge. on: that: claim: and. did: assessment work: on it eS | 
odo the: year: after he located. -Since-then he: has’ done. tunnel: work on ‘the © ae 


: . central claim as group’ development work... In a cut on: Hermit: No. Ce ete, 


| there. is a ledge 18: inches wide: with: 2 feet: of: ‘ron: bélow: that. dip: ie | 


ping to the north and. striking east: and west: - He had learne ed to-assay ae : ee 
from: books. and by. assisting assayers, and: obtained from samples. Of: : os 
_ this ‘vein. from. $4. to $15. in. gold: and.from'5 to 6per ‘cent copper... 


His tunnel where the vein is 27-feet wide’ is 2,200 feét: from ‘this outs. 


“From: this vein he: obtained assaysi of: from $95 to $80 in gold’ and. $1 


ean silver and-no: copper, and from 8 to: 10) )'crosscuts he could tra ace’ ee | 


~ vein. 500° feet: west’ of the ‘Hermit: No. Bu 
On cross-examination’ he ‘ould. epoity 





oe “iit: tour’ nits 5 bobijean’ the: fe 


| Z tinnel: and the discovery: cut on: ‘Wermit No: 3+ the: nearest: ‘of ‘these Pee 


oe being, according to: ‘his figures, over 41 400: feet’ fed the Gus: on Hermit — ne . | 
No. 3: He further testified on ‘cross-examination’ that he had assayed 


over 100° samples, from. his workings, ‘of which: he kept no record; the cee 


| ~. Tast being 6 years ago; that the average. of assays ‘In, the tunnel was . - = 
. $5.40-in gold and no. copper, and his samples ran from. $5 to $128.0 °° 


ane gold, and the sample from the discovery cut on Hermit. No. 3 Tat - 


7 : $6 ora little over in gold. and. about 6° per cent copper. 


i ~The company’ Ss. examiners: testified. that. they examined he tracts + : 
- in question. in: October, 1923. -They are’ positive. in- their statements. ae eee 
that. there is no. connection between. the: ‘mineral | ‘indications: in: the. 


tunnel and other: excavations to the west’ thereof, ‘and which’ they Pe aa 
on identify. as” ‘being within. the SW. Vy Sw. ae of ‘Sec. ae with. the Ca. 
| “ wnineralization i in the discovery. cut on. Hermit No. 3; that, the former oye 
-. .. is a mass of mineralized quartz, without, defined wall and withno 
ae - definite strike, the: mineral Merging: into > the: conintty, + rook; that ca ee 
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erisvad watrike’ of hen mass s appeared to ba: southwesterly. and nortlic 
westerly, and: ‘the quartz was an entirely different: nature than. that 
exposed on Hermit. ‘No. 8, and much more: mineralized ; that-a line 
drawn from the tunnel: through the.cuts would‘run shout N. 35° W. 
and pass east of the: cut. ‘on Hermit No. 3.. ~The: showing i in the sole 
cut. on. Hermit No. ‘8.is.. described by. one ‘mineral examiner for the 
company” as an isolated. exposure in’ altered granite. that could not: 
be. ‘traced in. any. direction and not worth. sampling. and. by the other 
examiner as a small quartz. stringer: “with slight. malachite stain, 
probably. a small: gash vein, “pesulting: from a secondary deposition 
of mineral in a ‘Tegion: without intrusive dikes and : eee could, not 
be expected. to attain. any depth. 

The: testimony of Bell shows a dane Of inaccuracies. er change: 
of. statement. on. material: points and ‘disagrees with all. other wit- 
nesses. as to the. course. of the vein on: Hermit Now 3. The ‘company, 
by. a preponderance. of evidence, | overcame his’ testimony that the 
mineralization « on adj acent: land. could be: traced to the Hermit claim. 
Considering , the: testimony . ‘of. competent. expert: opinion on both 
sides, it is. believed that: the: showing in the small cut on the line: 
between ‘lot: 1. and: SE: Yy SE. Y% is insufficient to. induce. the belief 
that the land i is valuable for. its mineral content. ‘Bell. held the claim 
for about 16 years prior to: the: hearing, a and | made no further effort 
to demonstrate. the contrary. | 

- There: is no sufficient. Sar thine < a ‘mining 7 lea existe in. seoniiek 
with these tracts; but should there be such, the: showings are insuffi-. 
cient to. constitute: a discovery thereon: within the: meaning of: the 
law, and. likewise. insufficient to. segregate the lands within the 
boundaries. thereof: as. public’ ‘mineral Jands.. The. decision. of. the 
Commissioner. holding: the: list. for. cancellation as to these tracts. is 
therefore. reversed, and the case remanded for procendings: as. to > the 
other tracts ¢ as: s hereinabove directed... 


vd. 





| Reversed and re 





a M. BEARD: 
_ Desiaed May n, 1928" 


Sunvew—Resunvey—Pustio LANDS. 

In making. resurveys of public Jands he “township . is to be congidered : as a 
unit, and the "purpose: to be. subserved by such. resury reys can, as a° general 
rule, ‘be. properly accomplished: only by” ‘the process which will lay, as* .the 
- foundation therefor, the. same “character. of control, as that a in’ _ the 
_ original survey.” 


— 





— 


1 ‘dee décision” on motion for rehearing, p. 451: 
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: ‘Sunvex—Rusuever—Punri0 Lanns—Bounpsnres-~Evspenon, 





_ Where it. becomes. necessary, in: the: absence. of: original corners, io: denne: ae S ee 
Tegal subdivision. included in any claim to public. land, items. of topography. 

- which were noted merely, as incidental in their relation to the lines of the 
"public survey. and performed no. ‘function in ‘the establishment of the Poe te oe a 


tion of the corners thereof will not control. : 


a ‘sonnn—tasemmr— Pom ‘Lanps—Lanp- ‘Dapantacaer—Counns — Onrigmns— ae os 


_ Fraup—JurisbIcrion. | Bf aghe ee x “< eve : sae wh a 
“The power of making surveys. of the public inde ‘Wotan. is vested in the. ete” aes toe 

_-Depar tment. can not be, divested. by. the: fraudulent action: ofa. subordinate i, eS a3 

Officer, nor. can. its exercise of jurisdiction. in determining what are. ‘public co ae 


lands. subject. to. survey and disposal under the public. land laws be. @ UES Fe, 


. tioned by’ the courts before. iC has: taken final action. 


| : “Goose Decision Crrep. AND: APPLIED. | ih gtete oe Re Par ee ree 
4 Case of Kirwan v. Murphy (189: v. s. 88) cited. and applies. Se oY 


| Finny, First Assistant Secretary: | : oe 
J. M. Beard has appealed from'a ‘decision’ ‘ot he Cie of 


the: General. Land Q Office dated: December. 14; 1927, diemiasinig his oe eee 


test: against. the. acceptarice of the resurvey of. T OoN:, R. Ab Way 
 §. B. M., California. A brief in support: of the appeal, covering gal | 

typewritten pages, has been supplemented by” oral’ argument. — oe 
- > The. north half of said township was surveyed by W. H. ‘Non way, | 

| wader contract,.in 1875, and the plat. was. -approved April. 8, 1876. 


The remainder. of the township, except the: SW:.-14 Sec. 30. ancl With : 


and SE. 14 Sec. 31, was surveyed ‘by G: Ww. Pearson i in’ 1 1884, ‘the "plat oe 
a being approved on. ‘September 15, 1884. rey aired 
| “All of the township ; is within. the gees National ee bg 


It appears that on. June 4, 1925, a-suit In. ejectment. was ei ee 
: by said Beard in. the. Superior: Coat: of. Los; ‘Angeles. County, Cali- het 


fornia, against. George. H: Cecil, forest’ supervisor, ‘who. was occupy- ei 


- ing the West Fork Ranger Station, the’ Pane alleging that’ the. - aaa 


“track ‘occupied as a ranger ‘station is ie S.Y%8. 4, Sec. 16, T. Q Nye 


oe “RA W.,.S. B.M. which was: purchased. from. the State of Calfomin <a 


by: AL G Strain i in 1905; and by. the latter. transferred: to Beard on 
oo, anuary 20, 1922.. In support of the suit, a“ map showing the ‘loca-" 2 es 
tion of the S. by S . Wy See. 16, LT. 2°N.; R mel wW., S.B. M.,” was ‘prea . 
pared by LeGrand I Friel, a licensed’ surveyor. ‘By. deeision ‘rendered tee gee 
Moreh 31, 1926, the court held. that Friel. had correctly. relocated. the >. 


sae S.%S yy | See. 16, and that. ‘Beard: was: ‘entitled: to fo judgment a 
| against defendant for possession: of the: tract. " oS oe 
Thereafter the Secretary of Agriculture. requested tht this departs “oe 


be 2 ment. « cause a resurvey to be made of the. entire township « or of so. much. : i : 7 : 
ae thereof : as. might be necesary. to establish the Precise location: of. the: one 


oon A West 3 Fork. cael Station.. 
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“The supervisor ‘of surveys was thereupon divecesd. ores ato. is 


: $8 vont gation as to the correctness ‘of the Norway and Pearson. sur- ~ 


; —veys and to execute. a resurvey ‘if the existing: conditions. demanded ite. 


~The: resurvey of the township was begun on November 10; 1926, . 


= ee was. completed September. 24, 1927. The plat: of resurvey was. 
cae “approved. by. the supervisor. of. surveys on ‘November 28, 1927, and 
fae a the. survey was accepted. by: the Commissioner of. the General Land 
f “5, Ofice- on. December: 14, 1997, . Be : eee oe es a 
O22 The United. States surveyor who executed the resurvey reported as ee 
oe follows: re ee te eo ae 
‘Field retracements. covering all of ‘ihe: exterior boundaries and twenty. ‘miles : 2 


os a subdivisional lines in T.:2 N., R. pal W., Ss. B. M., California, failed. to reveal. ae _ 
any evidence of subdivisional survey by either Norway or Pearson, the deputies © : 


reporting this work.’ Five corners only were found on the township exteriors; 
the. point. for the. quarter- -section corner. on. the -west boundary of Sec. 7 has. been: 


- - identified from the one remaining bearing tree, which is standing and in sound: : 
ea condition. ‘Deputy Sickler’s restoration’ of. the: ‘west. boundary of Sec. 6. was. Cae . 
found: properly: monumented : in’ the: field. ° ‘On. the ‘north boundary of the. town- 


-ship the corner for Secs. 2, 8, 34, and: 85, and the corner for Ts. 2 and 3.N.,’. 


Rs. 10 and 11 W., were found. and. positively identified. No evidence of Norway. . 


| work on the’ east. boundary could be found, nor any of the subdivisional surveys 


ve reported by. him. ‘Nothing in the Pearson survey was found in the field. . ager | 


: may be reasonably concluded - that Norway did: not attempt any subdivisional 
‘surveys, nor fully: ‘and: properly monument the exterior’ boundaries. ae 
‘From a consideration -of. Norway’ Ss. topographical: data. it is. readily | seen - that E 
his returns. were. based upon B, every. superficial investigation or the territory . 
. involved; the major item varying’ in. position. from. moderate. amounts to, in the: 
greatest: instance, a mile and a quarter. . ‘The Tujunga Wash, noted at T4. chains 


south: of the: corner. for. Sees. 2: Oy ‘B4, and 85, ‘is, “iD fact; 88 chains south of. this” 


-.-gorner § thé southwest ‘ ‘eornér of See. 4 will: ‘fallin: the: canyon—is reported as sit- 


uate 53 chains. south. of. the draw ; the: line. between Secs, & aud 9 w.ll lie inthe 
canyon | bottom—is:. noted : as. occupying: a position about. midway- between the 


: a wash ‘and the dividing ridge between. the ‘Tujunga: and the San.Gabriel Canyons, 
an error. of ‘nearly. half a mile. Through. the center of the township, along the -s 


San Gabriel | Canyon, the. returns are. even more ‘greatly in error.. The San . 
tad Gabriel’ Wash lies. about 22. chains ‘south: of the. point for the corner of. ‘Secs. Apo 


“1g 13. 10" and 20, and-is noted as occupying a position 5 chains north of this’ 


“> eorner.- ‘The. river flows easterly through ‘the township, crossing the east _ 


a boundary. at a point. 115 chains: -south . of: where. ‘Norway. ‘notes the stream in | 
i lds: survey, ‘The Pearson returiis. are as” flagrantly erroneous as. the ‘Norway 
a “record. His’ ‘greatest. departure: from: fact, save, in the noted. ties to. “Norway | 
aca sitbdivisional ° ‘surveys, isin the location ‘of the dividing ridge: between. fhe 


o. San Gabriel and'the Santa Anita, Canyons. ‘This prominent ridge swings north. _ | 
- west from. Monrovia peak, near the southeast. corner: of the township; for oe 
distance’ of two and a half miles, then west and south to Mount. Wilson, near 


: ‘the. corner: position for Secs. 29, 30, 38d, and 32, which latter point is given by ~ erm 


a Pearson as being nearly 40 chains too far to the north. The south boundary of — 


- Sec. 36 is noted as lying to the north of this divide, and in continuing, west. Tats 


_erosses. the ridge and | lies along the south slope of the mountain. . ‘No notation. 


oo . is made. of the main canyonof the Santa Anita, a deep and precipitous. draw _ : 7 
| extending. to the south through the eastern portion -of | Sec. 84. While the | 


- - topographic calls. are in Many instances. very explicit, one can ‘not reconcile the _ 
eo in. Any, instance to actual features encountered. a 
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Pr -evious sear rch ore evidences of original surveys in. this ‘township. by: the Rte Se a 7 _ | 
: _ Forest Service. conducted : intermittently since the: designation of this area as: af pcre ie 
-. national forest has failed to reveal any. trace of subdivisional survey. None of 


. oe the Pearson work has. ever been found, either boundary or subdivision.. Several — 


ig attempts by local engineers to establish the boundaries of alienated lands. have Ee 
tang ~ resulted,. due to lack. of tangible: evidence’ upon which to: ‘base a return,.in- am Le 
— approximation of the lines intended—and so. repor ‘ted: by them. In. Mr. Li. Friel’s 1 ese eee 


| Survey; purporting to depict the S. 44 of the. 8. 14 of. Sec. 16 an attempt was an ae 
| . made to base the location upon specific calls in the Norway notes. _ (During eae 


telephone conversation. Mr. Friel advised. me that no monuments or corners of | ; ie 
the original. survey were found; but. that. his basis: of: location was entirely gove. Si 


.~ erned by topogr aphic calls in the Nor way returns. ) The plat covering the: Briek Saal 

- survey. is appended hereto.. ‘This.a area has. beeu monumented in the field. and ere 

~~ in direct. conflict with the ae 8. Forest Service. administrative: site, known asthe 0. 0:; 
West Fork Ranger Station. ‘The question of position and title has.been in dig... 


pute for many years, and although Beard’s claim io title has been sustained in... =. 
_ the local courts there is no valid contention for his basis of claim. The position = 
of the S. %4 of.the 8S. 14 of Sec. 16, based upon original. legal. subdivisions of sec ae 
. tion determined by a dependent. restorati on of. the outboundaries. of Sec. 16. will « Meee 


; occupy a position about. half a mile. to. the north. and. east of. its: present. definition, ee 


as-is shown upon the accompanying plat. Other field work within. the township ” om 
was carried : by 2. ‘series of. triangulation. and. traverse from: known. extant. COr- 
ners. to the: south, and in: lack of: ‘local: evidence of. the original survey. is. consid- ie 


ered as an: approximate location. only. This. work covers ‘a half.a mile’ of. line 
along: the west. boundary of Sec. 29, and a fragmentary. subdivision, noting the 


SW. \% of the SW. 14 of Sec. 36, and is marked by wooden stakes, without | 


| symbol. or letter ing, and is held as sati stactory, pending an official resurvey. 


As to the proper type of  Fesuirvey, and oe method to be. followed, 
the surveyor reported: aoe 


The corner. ‘for Ts. 41 and 2. N, Rs. 10 and: ore Ws will: be. established by ‘shigle . 
proportion. between the corners: for Secs. T,, 12; 13: and. 18, TT. 1 ‘Ny Rs. 10 and. 
11 W:, and: the original northeast corner of Sec. 1D. 2 ‘Ne R. T1” W., and: at 


‘record: distance: west of the original. corner. for Secs. 5, 6, 21. and. 32, Ts) 1 and. yes 


Ny R.9°W. Corners onthe west boundary. of T. 2°N:, R. 10-W.-will be set at 


proportionate distances, those referri ing to. R. 11 Ww. at 40. and. 80 chains from. the. 


; southeast. corner of T’. 2. N5 AR. 11. we The north. boundary: of the township. will. 
be restored. by. single proportion between known extant corners, and the corners 


a thereon marked to refer to sections in T. 3 .N, ohiy. Original corners. upon the 


: east. boundary. of. R. AQ Ww. will be. marked. to: refer: to that range. only—the Te-- 


oy mainder. of this line, from ‘the present: quarter- -section: corner: for. Secs. ‘TF and 12 ao 


_.. Will be. projected. south, establishing. corners thereon. at: recor a distances ‘pana 


including the quarter-section corner for Sec. 25, thence south’ to'an intersection ee. 


_ with the south boundary of the township, where. a cornell’ for-T, 2.N.,, R. 11-W. 
only will be established. The: south boundary of. the township. will be: projected ais 


7 _ west, setting corners at record di stances ‘of 80. 18 for sections in. both townships. —— 


 to-and including the corner for Secs. 5, 6, 31; and: 32, thence: west: establishing — 


he ‘the quarter-section corner for Sec. 31 only. at 40° chains to the’ ‘point of intersec- x 


~ tion with the west. boundary. projected. south... Corner's on the west, boundary.” ae ne 
, thus established will be placed at =o and 80. chains in latitude, ft om the e south. a en 






west corner of: Sie. "S1. 


_- Subdivisional surveys will 1 proceed reauilaely ihi‘oughout the township, closing ae : 2 ae 
corners 5 to be: established upon intersection: with. ae north boundary..; Quarter GP aie Pe i 


; pop Re 
27. 
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| i section: corners will be 5 estapiienea alaweg en closing corners save on nthe i 
3 ie north boundary: of: See, 6; which will be placed 40 chains, west. al, | 


7 By the ‘vesurvey it is found that: the Friel survey of the s. 4S S. va 
os Sec. 16 is approximately half a mile south and more than a quarter of 


a mile west. of the true position of the S YS. Sec. 16 as determined a ; 7 


‘ . by reference to the corners of the original survey. 


In dismissing: Beard’s protest, the Commissioner of the | General co = 


Land Office stated : 


ATE appears that the Friel survey is esed sorely upon a . single ite: of oben. 


ely saphy, the west. fork of San Gabriel: River and its: tributaries, without regard ; 


tothe present existing corners of. the original. survey. of the township, andi. with- a 


: "out regard to other items: of topography equally, as prominent. and equally. as = 
_ -permanent:as the west fork of the San Gabriel River. It is alsoapparent that) = 
_.. the positions of the items of topography noted in the. field notes of the original. ~~ 


> surveys and shown’ upon. the original plats. of T.2N,, R11 W.., are generally - 


_. - $0 erroneous with relation to each other and to existing corners’ of the. original: © - 


Ae survey as ‘to- pr ‘eclude: the satisfactory identification of the boundaries of a . 


7 ‘section or. legal: subdivision in the: ‘township. by reference to. topography alone, 


- For example, if: the Friel survey of the S. % S.-% Sec. 16: based solely upon we 


2 te repor ted position of the -west. fork. of the San Gabriel. River is competent, -_ 


>the location of. the boundaries of Sec: 38 by. reference in depari cure. to the prom- | | 


: inent- ridge (of. which Mount. Wilson ‘is the. highest point). shown upon tbe origi- 
nal plat.to lie-in'a general north and: south direction through Secs. 20, 29, and -. 


= tae 82; and: by referencé in latitude to the equally prominent and well- defined. divide | 
aoe between: the: San. Gabriel. River and Santa Anita Creek. is: equally acceptable. - ae ee 


| ‘This, divide is shown by the returns of the. original survey of T. 2 .N., R. 11 W., 
- to have Deen: crossed on. the west. boundary of. Sec. oo. at a point appr roximately : 

a quarter of.a mile south of the northwest corner of the section. In the returns - 
of ‘the original SUI ey. of: the east: ‘boundary. of Sec.- 33 the divide is repor ted as 


eat being nearly a halt: a. nile south. of the northeast: corner of See, 33. 7 
Ss By the present resurvey. it has. been found. that in the area, in: ‘question. the ao 
a divide between the: west: fork of: the. San Gabriel River and Santa. Anita Creek _ 


7 is approximately: one mile nor ‘th of its. reported | position and. that. the west fork. 


“of the San Gabriel: River is: approximately. one- -half mile south of its reported 


position, the distance from the divide to-the:river being in fact approximately 
one. mile instead. of approximately 28 miles,. as shown. upon the oe of the. 


“ original survey. © | 
Tf the Friel location af dis: Ss. ve ae dak: 16, ‘were permitted to and: ‘aud 


- See. 88 were. located by.. reference ee topographic features ‘as above. outlined, — 
‘all of Secs. 21 and. 28, each of which is shown upon the. original plat as: being - 


-. one mile ‘square: and. containing 640. acres, would. be- elim: nated except. as toa.) 
: strip: of land. approximately a half a mile wide fr om north to south and con-- 
: taining. approximately. 320° acres.. Obviously this. office cam ‘not sanction any. | 


! resurvey procedure which. would result in such an incongru: ty, nor cau it recog: ats 


nize claims. to land located by such procedure: as. bona nee! rights: s Subject to oo 
Paes as’ such:. “BS Lee oe a es ot a eee ne 
Looking to. the purpose, to ‘be accomplished by tha resurvey, whe 


. % dertaken as an administrative. measure at the request. of the Depart- a, 
“ment of: Agriculture, it seems apparent that no procedure ‘short of a. 


- : : retracement and reestablishment of the Hines. of the. e original survey as o 


ee. Bay te DECISIONS ‘RELATING. TO. THE PUBLIC. LANDS: i 49° es 


. ee on: “the plats. appr oved ‘Apr: 3 187 6, Par Seaieabor® 15, 1884, : i : oo 
in their true. original positions,’ according: to the best. available i ee 


. a dence of the position, of the oe corners, would. give ‘the needed : aati y 
peas information. _ oe | a 
: In the: absence: of cuemle corners: to  défine ‘the legal area ag 


ws © netinded 3 in any claim, ‘the question arose as to the. manner in. which . ; a oe 
_. this could be consistently and: legally accomplished. As in cases Se 


similar. nature, where the corners of the original survey. are missing 


ee the General Land. Office: followed the. authority . and direction. conse — oe 
ees tained i im the act. of. March 3, 1909 (85: Stat. 845), providing: for the. Et one 
eae necessary resurvey’ ‘of. public lands. ‘The. method for the making of. ©. 
/- . these: necessary resur'veys is defined by said act— under the. rectangu- 
-. larsystem now: ‘provided, by law.” “The regulations. issued under said. ae 
+ act, contained in Circular. No: 520. (45 L.D. 603:) , are. based upon the - ee 
23 assumption that; the: foinniship 4 is. to be. > considered as. the: unit. for. ee 


: | Ecpemais ee ot that this purpose to, be ered. by gesurveys e., 
- of public: lands can not, as a general’ rule,. be. properly accomplished 


— s bys any. other pe than that which: ‘wall Jay, as the foundation theré: : a 


we the township houadanics defininigs an area: six. trifle square, into: beter : 7 
| which’ there’ are: to' be’ ‘subdivided: thirty- six ‘sections, an. rectangular. eerie: 


-form, each: containing, as!’ nearly: as-may- be; 640 acres. This ‘was the 
fundamental ordinance adopted by the Continental, Congress. on May 

| 20; 1785, and has since been followed 3 in surveying ‘the public: lands. > 
an the instant case this purpose was: followed—first, ‘by: the’ defini- 


4 ‘don: of the exterior: bouridaries: ofthe township, not with’ teference a 


HS any’ particular tract: therein’ but: with rélation to’ the: ‘township: as a 


~~. Whole, whereby: was established, the same character: of. foundation. upon so : 2 


i which ‘the: original survey: of the: ‘township ' ‘was based: ‘second, ‘upon rs 
this: foundation, following the approved méthods of dependent: resurs 
.-Vvey,all’ necessary lines for the ‘fixation ‘of: the: interior corners wete 


. determined in their proper’ ‘relation’ tothe corners: on the’ exterior — ee eye 
eee _ boundaries, and thus the corners necessary for the identification: Of ot Oe 
—-*s  the Tands'i ini’ ‘Sees: 16; ‘20, ‘OI. 29, 30, 31, and’ 82 were: established with 2 te 

oat data. developed for a Tike: determination: of the position | of all. ithe oe 

ee other: corners ‘in the’ township. necessary: ‘to define not only’oné but 
oe any; tract of Jand- described. by” reference ‘thereto. © Thus} there was 2 
as _ Provided, in: orderly’ steps, the: means: ‘by which. any’ tract of: ‘public aoe 
2°. Jands‘in the’ township: might: be: ‘identified. ‘by: the same method bye ee 
oo - which’ such lands‘could have’ been: defined’ if the corners of the origi- 6 
oe mad survey | had ‘not been found wanting. . By. the: resurvey. there has ae 
_ + been ‘réestablished ‘the same ‘character of relationship: between the’ 9° 

ae —— of the township that existed i in 1 the. original, Surv vey and the oe. 


Upeee » . » 51522—27—vou 52—29 
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| on means: to be! a aitgpted for fis i déntifiestion of any: and in . the stom rs 
ae ship, by’ relation to, its description, have: been. supplied. - ‘These'are, 


- primar ‘ily, the corners’ of the. public-land: survey, to which the atten. i. 7 
tion of one secking: to identity any tract of land in: a. township is” on 


eas necessarily « directed..’ In the instant case, inquiry was directed: toward: 
ees a ‘the: identification of the. public lands: occupied. by: the: Forest. Service 
=: asa ranger station,’ ‘alleged‘to have: been: established: many years’ ago’ ae 
ooee  ab the! junction: of: the west. fork ofthe San’ Gabriel. River and whatiis’ ~ 
au known’ as Short Cut Canyon. By the: resurvey. “of the public. lands... 
Oe vain the’ township, | built up-in:the nianner_ provided: by-the act of March 
Be By 1909, supra—“ under ‘the: rectangular system now provided by 
oo law” the location of the topographic features by relation to: which: — > 
ue ete the ranger station was established—at the junction of Short Cut Gan- 
-".  -yonswith the San Gabriel ‘River—were developed:as lying. in the NE.) 

| > dy See; 20; which land:is: shown. by the records:to be public lands, and ree 


oe ; therefore subj ect to administrative control by: the Forest, Service. : | 7 
The: west fork. of the ‘San. Gabriel River 3 is shown. to enter: the ce ee 


ae ship’ on the west. boundary. of See: 18; to. flow southeasterly . into and 


through Secs. 19; 20, 21, 22, 23, and. 24, and. to:pass out. of: the town- i 


oe ie : ship. about: ‘one. mile ‘southerly. o£: thie: location: of its entrance. ° Thus me 
Seto there: has: been’ ‘developed: the: fact! that the San Gabriel River is: ee 
aoe - fotind at-no point to invade See.'16, but: that its course lies. generally — 


ee about. one- -half mile south, of the: southern -bonndary 0 of See. 16, aes . - 
ee aoe ing Sec. 21 from west: to east. Ep rie 
- The identification. of theS. ws Vy Sei: 163 is Dice carta a the ae 


See evidence established in the: resurvey of the: position.of the reestablished ee 
see met ee corners: of. the: publi¢: survey: with such. certainty, that. there: can: not... ees 
"©. be. any reasonable doubt as to its ‘proper. location. Sec. 16isshownin= 
_ dts proper: relation. to the. adj oining: sections, and the rights. thereto. dor sis: 

i quired: by the: State | are, referable to.the lands shown on the. plat of 


oe : resurvey.. There® can. be. no uncertainty as: ‘to. the. identification : of. ee 7 


| ” these lands. “They occupy. their normal . relation to: the: remainder : 
eS of. the township, and. no. valid. rights. have: been impaired: My. the ener 


It follow that. the tights of the a of the State # are: srktans: ate 


Pe os, . oo able to thedands in Sec.'16, lying north of Sec. 21, and with relation a 
| 9 the’ corners of said. Sec. 16: that: the, attempt. on the pert. of Surry. 


-veyor: Friel: to identify. the Se %S8 Ye Sec. 16 failed. of its. ‘purpose, 





of oP amd? departed widely, from the legal: mmanner of. defining the: bound- 
..- aries of the section... These. boundaries. were not. established’ by. 
eel reference to items of topography. « “The latter were noted. aS. incidental. oo 
“-4n their relation to the.lines of the public: survey, and: performed: noe 
. » -". funetion in the establishment.of the position of the corners thereof. 
eo ga Uo > - To ca oe to locate e legal: subdivisions by reference to items of ' topog- ; 7 ie . 


Senay re 
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" , : diliy & in: “th he 2 dabdivigion of thie public. jatids 7 is one reverse the regular _ 

; -.. procedure: and: to. clothe these items with an importance to which they ee 

en are not entitled and which they did not. Possess at. any. stage of ieee eee 

ee proceedings To recognize them. as of major. importance in ‘the. oo 

definition of the ‘public-land surveys. would be productive of. results a 

-. repugnant to the whole system « of reétangularity—the undeniable and es. 

oes fundamental principle. governing the structure. ih ee 
Counsel: for Beard. relied on, and: quoted at, Jength: from. the elie oe 
| on of the. United. States. Circuit Court:of Appeals: in Kirwan Vi 


- Murphy (109 F Fed. 354), overlooking the fact that said: decision had = os 


a ‘which held. (pe ‘Bayt 


The administr ation of. the public lands’ is: s vested] in the, lana department, and eo eas 


a Sint reversed by the — Court. of the United States. 5 (189.1 U. S. Bs i 


: s its power in that regard: can: pot be. divested. by. the fraudulent: action: of a. stb se mae 


ordinate officer, outside: of his authority, and. in ‘violation of the statute. Be fee Gad 
Boe ‘The courts” can neither. correct nor ‘make - surveys. The’ power to: do’ $0." ges Bre 
. oe eposed- in: the political department: of. ‘the. Government, ‘and the Land’ Depart- am 
, oe ment; charged | with the. duty. of surveying “the public domain, “must: primarily. eee a 
determine: what: are. -public Jands subject” i to” survey” and ‘disposal ‘under the. a os 
> public land. laws. Possessed. of the power, in. general, its-exércise ‘of ‘jutisdic- See 


. tion. ean: not. be. questioned by the courts before it: has: taken. final. ‘action: 


. The Land. Department: has not. issued a ‘patent for any. portion * of : Se 
: “aid Sec, 16, which was granted by. Congress. to. the State of Cali- 
* fornia for. the. support of its. common’ schools;. and when. Beard, in. 


“4929, purchased the §S S.%8 LY Sec. 16. from. the. State’s- grantee, 


aa the tract.shown. by.t the: Friel surney:s was 8 oeeupied by 4 the } Forest, BEY _ 


ice as a ranger ‘station. 


The protestant: has not £ alleged” that: the plat of restirvey is errone- os ae 
. -ous, but he, contends. that the Land Department. was without, enthority. ae 





to make the resurvey.° The contention. is. without 2 merit. 
The decision. appealed 1 from is. Hea Ds Sethe Ee : 





- Mt “BEARD (on REHEARING) 


“Decided b duly 25, 1928 








dn the resurvey of £ public 1 lands two ‘distinct: ty pes, have. been. ‘adopted: namely _ es @ - ‘ 
the’ ‘dependent. resurvey, and the: independent, esurvey,, each ‘of, which, ae ee 


aan .- dissimilar from the other. i 
; os . " Sunvey—Resunver—Bounpamies. : 


ae oA ‘dependent resurvey. ‘consists of. a. . retracement ‘and reestablishment of ‘the a af ae 
eas lines? of. the’ original survey. in: ‘their true: ‘original positions, Ret ording tO .g fA 


| o a » the best available evidence of the positions of the original’ corners. without - oo | 
|. 1 reference to tract. segregations. of: alienated. lands. entered - or. punted by. " ast As ° 


One Ie legal subdivisions: of the > original survey: kh 


were 
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| "sear atrme | ae ee ee a ee 
In legal. ‘contemplation, and in . fact, lands eontained” in a: “eettain:§ en of 


the original survey and those’ contained. i in the corresponding. section Of dH 


dependent. resurvey are identical. 


ae SuRvEy'—RusUnvey—Bounpariss. | , ee ee eS ere | 
An independent resurvey ‘consists of the: running “OF. what are in- “fact new. ro, - . 
: section or: township lines. without reference to the. ‘corners: of the original aon. 


a“ : - survey and of the designating by. metes and. bounds of. the lands entered: or 


| | | ~ patented by legal subdivisions. of’ the sections of the original survey which os te 
ate: not: identical. with ‘the. seorrespencny Tegal: subdivisions. es the | inde" 2 


| _--pendent. survey. 


ee Surver- —Resunvey—Bounparres, taal Se ate a ee ie 
“The fact that in the. resurvey Of s a township ine boundaries of all the , original ee oe 
sections were not remonumented in nowise affects the position of the. section ao 


: - Courr Deciston Crimp AND ‘Appbiin : ERE) ellos 


“lines: which were resurveyed and the. cor ners which were reestablished. 


a "Sunyer—Risurver—Naturar Monummnrs—Bounpaniis. ee enee ar, a pa Shae be 


“Ttems of topography. in the interior. of sections. are pased upon ‘estimates bye = 
the: surveyor: rather than, upon: actual. measurements, and represent only. ane * 7 
_ approximation of, the actual. positions of natural- monuments. and are: not. 


ec prevail over: courses, and, distances, . 
Sunray Rusunvey--Bounpsntes—Pagpyn. 


In a: ‘township: wheré:the interior ‘section’ corner monuments: can: aot be. found: 7s 


the ‘proper | method of determining what , Jand: passed, from. the. Government 
by ‘patent: or “grant. is ‘by proportionate measurement’ between. existing and: 
vate restored. corners: ‘on the’ township: Boundaries: without teen ie ee 





Where’ “ands * in a. grant’ or . patent 3 ‘pret: thie . United: States 4 ‘are. , Hesoribed ia o 
terms: of: the rectangular surveying system the: only: ‘yight, title, or interest: 
gequired ther eby. is. that, defined by: the. corners: of, the. original, Government ; 
. Survey. upon ; which. the: description, Js based. ne eee ae et ep fle 


op ee 


Sunvex—Rusopy ax—Bona. Fypes; ee poe 





tn the execution of. resurveys thie. Government is . bound. te » protect « on: y bona oe 
., fide: rights. acquired through the. exercise of. good faith, ‘and: a claimant who’ ; . 
fails to exercise that degr ee. of e008 faith tognizable’ in. Law or. ius is: 0n ae 


entitled to. protection. hee)" fen aa 





oe ; 


Case: ‘of Secur ity Land and. Bapioration Company v. Burns + (98. U. Es 167 Dy ae 


-cited and applied. eae ce WAS ue Se 


pate ‘Winsé Asitstantt 5 Beoretarys ety, oe ee 
A tnotion for rehearing has’ ‘been’ filed on behalf of in Me Beard | Se os 


the’ matter of ‘his’ protest. against the acceptance, of the. dependent Begs 


: -resurvey of TON. Re pel W., 5. B. M., California, wherein the de- .. 


72 ~ partment, by~ decision of. May 17; 1998 (52 L. D. 444), affirmed a a 


ee ven decision _ of ‘the. Commissioner OF the. General Land Office ited os 
Se December 14, 1927, dismissing the protest... ee xe 
~» Counsel’ contends: that: the decision sommplemed: of was based on, na eos 


= “misapprehension ¢ as to the facts and on: errors of law. Y oe 


oa os DECISIONS. RELATING £0: tHE PUBLIC. LANDS! ~~ 453 ee 


ae Tt appears thet d in’ 1905 AY ee Strain { pur chased the ie: 48 ay Sec. - . os - 
Fe 16, said township, from. the State. of Califortiia, and. that on Ji anuary ae 


: YO, 1999, Strain. transferred. the said tract to Beard; who, on J une 4, a ae 
i i 1925, Jastitinted: a: ‘suit’ in’ ejectment in. the. Superior Court. of Tos te . 
oo Angeles County; California, against’ George. H. Cecil, a forest. ‘sapere ee 


, visor, Who. was “occupying: the West Fork. Ranger Station, alleging 


oy -. that the tract oceupied as a ranger statioti is the S. 14'S. 4 said Sec. ee * : a. 
oe oe Ge ye support: of the suit a’ map “prepared by LeGrand Friel. was. ee 
ce — and the court held that Friel had correctly relocated the S14 °°. 0 


ae, 8.4% said. Sec. 16, and. that. Beard was s efititled to ) judgment against i o _ ; 
oe defendant for. possession of the: tract. | es 
The: plat of dependent. resurvey. shows the: ‘tialet. surveyed by Friel Ree pee 


: . oie located approximately. half-a mile south and more than ; a quar ter oe ae | 
oy of a mile, west of the true position of the S. 1% S. % Sec. 16 as s deter- ee 


ee by: refer ‘ence. to the corner of the otiginal survey. Seat ae 
~ Phere appears” tobe a: tmisapprehetision. ont the part: of canaiset as. Be cee NE 


oe to) the nomenclature. commonly uséd by: the General Land € Office j Bileaeat ea . 
2 eon connection’ with. resurveys. “There: are in genéral two’ types of réesttit=. eo 
oo us veys used? ‘The. dependent resutvey aiid thé independént resurvey. ©... 
~The procedure followed in the exectition of the two types‘of tesutveys 
is entirely dissimilar, and ‘it: appears . that counsel has confused thee 
= deperiderit- resurvey procedure. adopted i in’ the réestablishmetit. of ther ast>s 
lost section’ corners in T. 2: N.; Ro it W:, Ss. B.. M.,, with the: inde- | te eh 
pendent resurvey - procedure. used: ih the restirvey_ ot. the township ae 


“under: consideration i in the case: of Coa v. Hart (260 VU. S. AQT). oe 
| pe dependent restirvéy . consists of a. ‘retracément and reestablish: a 


oe. ment of the lines of the origitial stirvey. in 1 thei true. original ‘ork ee 


: os “ > opiginal & corners. oe statement to this affect appears: in 1 the form ot a : i | a 
oo... marginal. notation on: the plats of all dependent resurveys ‘péeently ae 


- execiited. by. the General Land. Office. Ne 6 tract segrégations of: alien- Lie, 


>. ated lands enter éd or patented by legal siibdivigions of the ofigifal © > 
oe survey are niade in a dependently ¥esurveyéd township, for the ae 
- peason - that: the’ section. lines and: lines. of legal subdivision. ‘of the. ae vee 

dependent resurvey. in. themselves représent. the bést. possible identi- ee 


- fication: of the true. legal boundaries Of the. Jandg patented. on: the - ae 


: - basis: of: the plat: ‘of ‘the original survéy. In ‘the. vast. majority. eee . 
cases no: new areas’ ‘are shown on. the plat. of. the dependently fesur-. 


veyed. sections, or subdivisions of: se¢tions, and where disposals ate. - eaeee 


= | “afterwards ides in a: dependently resurveyed: township reference - js - at e., : - 
made to the plat of the original survey for areas and more detailed 


- descriptions of the lands resurveyed, In legal contemplation, and bike oto ue 


wee. fact; the lands contained in a certain section of the. original . survey fae 


: and the. lands contained i in: t the corresponding s section of the dependent: oo - | : 


"ae ee, are ‘identical. eee 


. Se aa “ DEEISIONS: RELATING TO THE PUBLIC ‘LANDS. “(ot L ma 


he independent, resurvey - 1sy as: are name ohn plies ‘a: ‘running. af ee 


| oe = what are in fact’ new section. or ‘township. lines. independent. ‘of and © : = 
without reference to: the: corners of the original sur vey... In an. inde- 


. pendent resurvey' it is, of ‘course; necessary. to. preserve | the bounda- 9 


vies of the:lands. patented. by legal subdivisions of. the -sections of 
the original survey, whi ch are not’ identical withthe. corresponding — a 
a legal | subdivisions of the sections of. the independent. resurvey, and: 3 
; ~ this is accomplished by | surveying. out. by: metes- and bounds and ve mi 
oe “designating ; as. tracts the lands: entered or: patented. on, the basis. Of. 
- # the original. survey. These tracts represent. the position and form | Coe, 
ae of the. lands alienated on the basis of the original. survey, located on. - 
Boon a the. ground. according to. the. est. available. evidence ‘of their: true, 


nos original positions. oe. 
“At the General Land Office v were dio ae a tract survey. “of the innde’ lee 


s : - . of the appellant, the boundaries of that tract would be coincident. and : 
~ identical with: the boundaries of. the Ss. ws .Y% of the dependently : 


a . resurveyed . Sec. 16, as shown. upon ‘the, plat of T; ONL Re 1b We 


4 “'S. B. M. , accepted. December 14, 1927, and. would not. bei in: the posi : 


- ‘tion sndicated “by, the private survey. executed. for’ the appellant. by - s 


ae ieGran d Friel, ii censed. surveyor of. California. ‘Haying: ‘by. the de- - 


. . pendent, resurvey identified the position. of: the Ss. oA S.. Ye, of original ee 
Sec. 16 according to its true. original: position, as: shown. by. the. corners 


of the, original survey, it makes: no differ ence whether the lands thus’. | 


-. identified are designated i in ‘the returns. of: the resurvey: as: legal. sub- — 


oe divisions, by: a tract. number, or, what not... Their: position on the — 
: ae surface 1 is: the same, and‘a second. identification: of, the-S: Ap: 


Lo S.14 Sec. 16. as, a tract would not change. its ‘position, wath: regard ‘to oe 
aw the corners. of. the original survey. in. the least. . A | 


S The i impression also seems to exist that, ieamuch as alll: of. the: inte- - 


es rior. section | and. quarter- -section: corners. of the township cwere not ree. 
ve monumented, the retracement of. subdivisional’ lines.in the township .. 
was confined to. the boundaries of those. sections: shown as: ‘résurveyed Ak 
“upon. the, plat. accepted. December. 14,. 19275, and. that. no search was. oo 


ee made for corners of the. original’ survey throughout the. remainder of. _ 


the township... This. impression is erroneous. _ Every: ‘subdivisional.. ee 


~. section line I in: ‘the: ‘township® was, retraced i in connection. with the. Te Coos 
oes Se BUrVeys. but after. careful and. diligent: search no. original | corners in 
the interior of the: township. could be: found, and: the reestablished ~ ee 

ne ‘subdivisional section’ and: quarter- section corners are, therefore,. NEG. 


i ee a essarily referred to and based upon the identified « or properly restored Bes 
original corners on the boundaries of the township. ‘Inasmuch as‘the — 


oe | ‘ Jands in the sections not:shown as-resurveyed’ upon the plat. accepted he 
oP ew _. December. 14, 1927, are all reserved: public lands within. the Angeles 0" 
oe National: Forest, and. are. not saat to deel no: present ecessity ee 


a 


ee 7. "DECISIONS. RELATING. TO: THE. PUBLIC, LANDS | : ne ae 2 


i a 


aes toes other than. fice shown as resirveyed upon, be plats ree ae : 
| fact. that. the boundaries of, all. of the original. sections. in. the: town-, oe a 


Pe ship were not: remonumented. in no wise affects the position. of the-seé. eon SS 


On « HON: lines. which were S resurveyed: and the corners. which \ were e-veeta ou eee 
vi “» Lished. - i 7 7 ee 
phe “Counsel contends that ee ‘éf Goede: notee in ie eerurns of Ue 
| ns original. survey: constitute natural'-monuments, which, in the abet Bes 
sence. of: original corners, govern the: section. lines, and subdivision, of ou 
“. -se¢tion lines in. the. township. ‘Undoubtedly: this.contention. finds some: ear 


oe apport in the decisions of the Supreme, Court of California... ie ay 
oy An: analysis. of the survey. ‘question’ involved . in the case. of: G hap eae 


ae onan. v. Polack (70 Cal. 487;3.11.-Pac. 764),. one. of the California den ater ®. 
“ gisions cited in’ the appeal: ‘brief; reveals. the following. conditions: ee 

|. A portion of T.11 N., BR. 9.W., MD. M., including Sec. 13,,was.sur- 

re veyed i in: 1867, the: plat being approved December. 2, 1867, , ‘The north-* ey oe 


“west. and: southwest: corners of Sec...13;: as. well as ‘the ‘quarter-section — Bea hs 
corners on. the south: and: west: ‘boundaries. thereof, were. pr ‘operly ae 
are monumented i in: accordance with’ the provisions of the. Manual of Sur- i 
veying | Instructions... . The positions: of the northeast. and. southeast _ 7 
‘corners of the section. were fixed, by witness corners. thereto. properly 


van established. “The “quarter- -section:. ‘corners: ,.on:. the. east and: north 


boundaries ; of. the. section’. were. Not monumented, - ‘nor: the points 
therefor fixed: by ‘witness corners, ; An. the: general, description t m: uns 


Re feld notes of the survey. is the. following statement >: 


% here: is a hotel for the. accommodation’ of visitors on. the: south bank of the Oe 
-eréek in the NE. Ye Sec. AB. RR ae gh | Lath a ate in Aad itey ie5h a RB aR ese en oe 


There is no ‘measured’ tie to. ‘this’ ‘Hotel of seebtd in: 1 the! field note. 


+ Tis position. as: ‘shown upon’ the: plat: therefore’ apparently: Is” “based - ee 
ac. entirely upon” Sits.) estimated: ‘position, as’ ‘set: forth in the: general — a ae 
~-deseription in‘ the: field notes’ of ‘the’ survey. In 1854 defendants'lo- 

— cated school-land | warratits: on the: NE. Ye ‘Sec. 13; then ‘cunsur'veyed, cs 


. and: subsequently received patent. ‘The defendant’: acquired Bitle 
in the. belief: that. ‘the: hotel: was. located on’ ‘the: NE. YS but: without a Pee bole 
having. the: subdivisional: lines ‘of. the: Section» surveyed in order to. 5 8s 
og " determine the:exact: position. thereof, The’ grantor ‘of the plaintiff. a 
“ “peceived. patent to the SE. 14 of Sec. 13 in 1877 under the preemption — Lee as 


laws, also: ‘without’: having: the: subdivisional lines: of the section: sur- << 


Ae eyed: ; “Subsequently, the ‘point: ‘for the. quarter: -section corner on’ the. ee 
so east: boundary: of Sec. 13, not marked: inthe: original’ ‘survey, ‘was, ee 
established: by a private. survey at. midpoint and on. a direct: Jline be-. So 
‘tween: the ‘northeast and*southeast. corners of the section, as fixed: bys ee 
the established: witness corner thereto, in accordance with the pro- 0.) 
ore ae of the act, of — 11, 1805. — Stat. 313; ‘section. a .. 


= (ABB ne DECISIONS RELATING: TO. THE PUBLIC. LANDS oes [Vol eee 


sm U. Ss. R. s. yi The alist al geet eeniter line of he’ section n thet appears ee 
eae to have beeh run as-a straight lite between the quarter- -section: corner 
on the éast boundary: of the section, as thus established, and: the origi ©. 
ie nal quartér-section corner: on the West. boundary of the section, as pro- 2” 


vided by the. act ‘of February 11, 1805, supra, and it was found that... ; 


~~. the hotel was. not located in fie NE.. yy of the section. as estimated ae 
—— by. the: deputy surveyor, ‘but: was actually in the SE. 14 theteof.. ain’ oo 
oS rendering its decision in: the case, the court held that the position OF. as 
ae the east, and’ west: cénter: line of ‘Sec. 13;"as thus established ‘accord. wet 

ane ~ ing to ‘the’ plain. provisions: of law as. ‘above. stated, owas incom- 
Oe 2 -petent, and that the pesition of the: east and west: center. line of the... - 
_. section would be. governed by. the position of the‘hotel as shown upon 


a : the plat of the. original survey, and cited section 2396 of: the Revised = os 


bas Statutes as: authority _ for its décision. It thus. ‘appears: ‘that, in: the as 
oe - opinion of the court, the position of the subdivisional center line, Of a... 
~ -s géetion is to be. governed not by the opposité corresponding quarters 

. “ geetien corners: properly established i in: accordance with the plain: pro- 

-.. visions of the act of February. 11; 1805, btit. in. accordance with the | 
Ns. position of an incidental item of topography: shown tipon the of ‘iginal 
ey plat, the position. of which is derived: by tio direct measurement Dies. 


7 - is based solely” upon ati estimated’ location’ thentionéd in the: general 


ae ee 7 description im the. field notes of. survey, as a matter of infértiiation: : : oe 
cg © only. Needless: to” say, no ‘stich’ proimiiscuous: ‘survey procediire Kags 
Sever bec. sanctioned by the Federal courts, vee depantarent, or the ee 


aa General Land. Office.” 


Tt should: be femenibered: ag thé ‘position of He oe ‘ecunaiiee : 


: in the interior of, sections, as ‘shown. upon. the plats. of the public- ~ | 


land. surveys, have been: in. the: past and are in surveys. executed by — ee 


the cadastral. engineering: service. at. the present time, almost. inva- a eats 


ae riably based upon. estimates. by the. surveyor, rather. than. upon actual 
+ measurements thereto. tis ordinarily only the distances at.which 
ee *. section: lines intersect. various items of. topography. that: ‘are actually ee 

rae measured. on. the ground. | The platted position - of topography. cS 


vee the interior. of sections therefore depends entirely’ upon:the individual. a be 
skill‘and ability of. the: surveyor in. estimating. directions-and dis-.. 


tances, and at best. Tepresonts only. 8 an. : Spprowimptien: of the actual _ Sar 


ton J : position of the topography. ae 
The weight to .be given, ani iter, ‘of topography noted! 4 in tha: 5 field ipa 


oe : | Sues of an. original. survey, and shown. upon the plat. thereo f, ghoul a — 
alte be. commensurate with the importance attached thereto: in ths. exe- oo ae 
_. > .cution of such original survey... The survey of the north half of T.2 ©. 


: ON, R..11-W., S. Be M.,; by. Ww. Hi. Norway. in 1875-was ‘executed foe 


“es "under the. provisions: of. the Manual of f Surveying: Instructions for 2 oe 


. ee a "DECISIONS RELATING ‘LO THE: PUBLIC. TANDS. eee ABE 


a 3855, ae Kae “thie: act at May’ 30, 1869 (12, Stat. 409), ¢ lant ai. 
- taken’ and deemed a part, of eveny contract for ‘surveying ‘the ie DAOC ae 
Ot lands of the United States.” oS 

7 on On. Paget 3, under "Process of Chaining, the Manual of 1855, 5 pros een 


ee Wh) measuring lines with a x tworpole chain, @ every five chains are “called a cane : a = 
er eee at. that: distance the last of: the ten tally pins, with which ‘the forward Phe Saat a 
-. chainman set’ out: will have’ been: stuck. a “He. then. cries ‘“ tally,” ‘which ‘ery is-. 


oe / repeated by the other. ‘chainman, ‘and each. régisters. the. distance’ by. slipping fd see, 
_ © thimble, button,. OF. ring of leather, or. something of. the. ‘kind, on! a. ‘belt worn, ee ae ae 
for that purpose, . or by Some: other convenient. method. “The hind chainman’. - ee. 
a then | comes up,’ and having counted: in the presence. of. ‘his. fellow. the tally pins ia ho ag ai 
- which. he. has: taken’ “UD, : SO: ‘that. both. may. be. assured: that. none. of. ‘the pins’ es 
a “have. been. lost. he. then: takes’ the. forward: end of. the chain: cand, proceeds te 7 one 
set the. pins.. Thus. the. chainmen. alternately change ‘places, each. setting. they oe 
pins that he. has. taken aD; so that one: is forward in all the odd. and: the- other ‘in es: 
: all: the. even tallies. Such’ procedure, ie ‘is. believed, ‘tends: ta. insure . accuracy. SA 
- - in’measurement, ‘facilitates: the recollection: a the distances + 10:  Ohjeats On, SENG so ages 
: ~ dine, and. renders: a ‘mistally. almost. ‘impossible. ee - SE ety ye hae eed 


“And under: te OE F ield Books, » ‘on page 15, iti is s provided: 


| The field ‘notes: afford the elements ‘from. which, ‘phe plats | and ‘seal’ ae 
| in ‘relation tO" ‘the public” surveys are ‘made. They: are the source ‘wherefrom a 
the: ‘description’ ‘and’ ‘évidence: of locations. and: boundaries: are ‘officially. ‘deline-. 

ated and set. forth. They, therefore, must. be a ‘faithful, ‘distinct, and. minute: 





- ants, spursuant to instructions, in relation 1 to running, measuring, arid: 4 marking aS 
recs lines, establishing boundary. corners, &e.: ; and. present, as. far as. possible, Be ‘full a 
and complete topographical deséription. ‘of ‘the country: surveyed, as to, every. 
matter’ of ‘useful information, or likely: to gratify ‘public curiosity. : oe 
Under the circumstances there appears little justification’ ne coun-. ie 
| -gal’s. contention that. items of topography, the positions: of which in. 
oat the interior of sections. were based solely’ upon an ‘estimate: or guess oe - 
~.on the part of the surveyor, and the record distances to. which: on thes foe, 
section, lines. were ‘dependent. upon, the. ct ‘recollection of: ‘the. chain- 20s) 
... ° men,” and which were noted -as ‘ “matters: of‘ useful. information. (ON es 
ae likely to. ‘gratify public curiosity,” should thereafter be. accorded the ee 
i dignity of natural, monuments to which both courses and ‘distances © ee 
omust give way. ee ee 
2 “No. such. trpor anes. i. ‘bedi dttgehed to ftems of tengeraplty oe oo 
ee ie General Land. Office, the department, or the. Federal courts. _ In eae 
Galt. et abe ve Willingham et. al. (300° Fed. 61). the. United. States — cae 
os District Court, for the Southern District of F Florida. held. (syllabus) : i a 
ee LA Section corner: as fixed by a Government. surveyor being more important, _ ae _ ae 
ane. ae “and one in: which. he would, ordinarily take. more care,. ‘will: prevail. over, E inihor - ee 
Pan urconmceine, points i in the » lines asi fixed by. him. Pee . 








: Rods ees DECISIONS ‘RELATING TO” THR PUBLIC ‘LANDS. ae “Evo: 


Oui pel’ che. ‘decision? oe the. district’ court was: affirmed. by: the ae 


- circuit court. oe appeals: ao Fed., 2d series, O84, 4 elon in 1 which the 


Eo oT said: ees = 7 
: 3 Te is. also. ‘apparent from: ‘the. brldotice that the: ‘government ‘surveyor cpatt | : ; 
. mistaken in the call, of his field notes to cross New River’ Sound. 45 chains - 


‘ : 7 north. on his: second mile. | None of the: engineer's was. able to so run the line e: oe 


as to: leave. any considerable acreage in lot: 8 or to cross the sound as. called” as 
a for. in: the original. ‘survey. “However, these. mistakes do. ‘not impeach. the integ- - ; 
rity ‘of: the survey asa. whole, Ae surveyor ‘would naturally. be more careful 3.7 

“in establishing section corners than. in- noting minor points, especially in: terri” eee 


oe : tory that was difficult to ‘survey. at best, wheré: the primary object’ ‘of the e. — 


ee pet survey was to. ascertain the acreage: of lands which: ‘the gover nment. owned. 


- The appellant contends that his’ bona jide rights have been: im- Dees 


- - paired by the resurvey. If this contention: is well founded, the resur-. : . | : | 


“vey is undoubtedly bad. But he did not and could not acquire bon@ 


— 1 fide rights 7 in. any. lands except in. those. contained in. the 8.125 Vy a 


a ~ Sec..16,.T..2-N., R. 11 W., S. B. M., in its true original position; as < = 
os defined by the wornérs of the ovipitial: survey. The law-is well estab- ie, 
_. -.. lished that no right, title, or interest: is acquired: by grant or patent 


oe = . from the United States to: lands described i in terms of the rectangular - . a 


ae surveying ‘system, ‘except. in the. lands described’ in ‘such ‘grant, or. 


<7) patent as defined by the corners of the original Government SsUErey, oo - : 


ie neiaG : upon: which the description i is based. ae tie 
Jt. The: lands. included in the Friel. ‘identification: of. ne 8. “Ss ie se 


: : ao : Sec: 16 are located: by reference to.a ‘single’ ‘item’ ‘of topography: (the ar 
west fork of the San Gabriel. River. and. its tributaries) , without any = 


reference whatsoever to: extant corners of the original survey. of T: 2. : 7 
aNd ‘R. 12. W., S. B. M.,, or, any original corner. in’ any of the adjoining ee 


ae - townships. ‘No attempt : was made by Friel to identify the S.1%48.%. — oe 
» See. 16-in accordance with its true original position as defined by the ae Oe 
hae corners of. the: original survey. Had he made a bona fide. attempt to. fae 
_. locate the Ss.’ ‘%S8 Ye Sec. 16 by. reference to any extant corner of. the ee 
“original survey. of Te2 N., R. 11 W., S. B. M,, or by reference. to any 0 
of several’ existing original: corners, in the. adjoining townships, He. Vee 
oe would have found. that the 8. 4% S. Me Sec. 16: does not and never did A eee 


occupy ‘a’ position’ in the bottom ‘of the canyon of the San ‘Gabriel. oo 


- oe ~ River, but that it is located. on the side. of: a “mountain oy 2 ae | oe 


a cae mile north ‘of the: canyon bottom. - le Ge 
es As above stated, ‘the law ‘is that the s. 48 Lif See, 16 is. governed oe ) 
by the corners. of the original. survey. The’ position of the D> mS Ye eo 


oe ‘See. 16, or any other section or legal. subdivision, is not and never oes oe 


Pte 1 controlled : or affected by: the: erroneous. depiction of ‘topography eas See me, 
eee the plat of the township i in which the land is'located. a ae 
The bona fide rights. which ‘the General Land Offiea i 4s bound. tb ae 


ae and does é protect in the ‘execution of TemUTveye: are > those which are ae | — 


ee Da ; ee "DECISIONS ‘RELATING TO ‘THE PUBLIO LANDS: 859 eo ay 


: ipa thiowiah: thé: exercise oF: ‘obod faith.’ Tn: failiie to. ‘attempt ee 
oe to identify. the'S. ws Ye, See. 16 ‘by ‘Peference: to: the” corners, or'at’: a 
a Teast by reference to. some one corner of the’ original. Gover nment sur- 
ee the claimant failed to’ exercise that. ‘degree: of good. faith cog= 
3 a jzable i in law: or equity, atid: ‘has therefore no bona fide rights. under > z a 
\, his title to the. S. 14.8 Wy Sec. 16 in ‘the approximatély 160 acres Ob ee 
_. Jand included in the Friel survey in the bottom of the Ca of the: re oe 
a west fork of the San-Gabriel River.” : ee ee 
Bho: foregoing ‘principles: are. ‘applicable i the resetablishment on a 
- the: lines. and corners of ‘any: original. survey, | ‘the. corners ae which es 


have, by the action of the elements, by accident, or ‘otherwise, become . . 


v4 investigating surveyor states: 


_. lost or obliterated.” As a matter. ot fact, ‘the reported surveys of the 
es subdivisional lines in the’ north. half. of 7. 9g. N., Rot W., 8. B. Mi... oe 
Ea "by Deputy Surveyor Norway i in 1875, and of the. south: boundary and oe 

-.. subdivisional: lines: of the | south | helt. cou the: township. by Deputy: a 
ve Surveyor 1 Pearson. in. | 1884, are “purely: fraudulent , and Sastt ee ie 
titious. | a 
* In. the: apott: of ane field. investigation, dated October ae 1926, the . aa : 


‘From a. consideration of: Norway's S. ‘topographical. ‘data: it. is. s-Hoadily. seen that S a 


ae She returns” were’ based upon. ay very, superficial investigation: of. the territory i | 
| involved, ‘the: major items. varying in Dosition oom ‘moderate amounts: to, in .. se 
“ the: greatest instance, a mile and: a quarter oe “The Pearson’ returns are” 


as flagrantly /erroneous:. as. the- Norway. record. Bis. greatest: ‘departure. ftom ‘ 


fact,. save. in the noted ties ‘to Norway. subdivisional surveys, ig: in the location | pe oe 
oo OF. ae dividing ridge, between - the. San Gabriel and: Santa. Anita. Canyons. om 
oe While the. topographic calls are. in: “many: ‘instances very. explicit, one.' * 
can not reconcile the returns in. any. instance to the. actual features encounter ed. « 

. Previous ‘search for evidence. of or: ‘ginal. surveys jn this. township | bY. the 
U: Ss. ‘Forest. ‘Service conducted. intermittently since the’ ‘designation of this 


; area: as: a. national. forest. has: failed to: reveal: any trace: of: ‘the ‘gubdivisional = 7 


survey. - None of the, Pearson work: has. ever: "Deen found, either ‘boundary: “or ce 2 ie Rae 


ae subdivision. . 


us While the. aitbbogmaphiet ‘of she. entire. 5 township. is Unt lone ae oe 
pas the resurvey plat; the topographic maps of the area. “published by the oe 
cae Geological: Survey’ bear: out. the. statements. of: the investigating ‘sur: ae : 
e7 _veyor.. The creek. (indicated on the’ resurvey. township. plat as. flow- oe 

_- Ing in what is designated as:-Short. Cut Canyon, and- designated upon 2." 
"the Geological: Survey, topographic maps as Trail Fork, San Gabriel =. 
1) River), which. the appellant. contends is the creek shown: upon :the 808 
- township plat. apptoved- April 3} 1876; as the branch of the west fork. 
0 of the: San Gabriel River flowing: southeasterly through See: 17 and ae: eee 
wk. joining: the: west. fork of the San: Gabriel: River in the: sw. Vy. Sec. 16)... eee 
_ ~~ has a general course of slightly west’ of south: for‘ nearly: a mile: above. pom a 
its confluence with: the: river, instead of a espntheestenly course as en 
oon _ Shown! upon: the original township plat. | VRE AEE Bee: Rng Se 


~_ 


oe 


ee ee: “DECISIONS RELATING TO THE PUBLIC. LANDS. ae “Tver a 


ae The west “fork of the eon Gabriel] Rice is indicated. on a origi- ee 
ote val plat as flowing i in a direction slightly. north of east. through See. oe 
oe a Through. what the appellant, contends is the Ss. wy S.Y% Sec. oe ae 
Pa ors river. actually. flows: in a direction. nearly. 20° south: Peon oe 
Upon the: original township plat. the west. fork of the San Gabriel: "ae 
~- River in, See, 16 is shown’ to be approximately a mile. and a quarter oe 
- south. of the divide between the ‘Tujunga. and San Gabriel Asa 
me matter: of fact, the divide i is more than. two miles north of the river. 0525 
>. On the original plat of the south half of the townsh! ‘p ‘the divide — eae 
ee between the San Gabriel and the Santa. Anita is shown as approxi-. 
aon mately 2My miles south of the west, fork of. the: San’ Gabriel River 
through Sec, 16. This divide i is agtnally only 0 one, e mile south. of the a 
eas San Gabriel ; in ‘the. area in question, eo 
eee Throughout the township: generally’ the topominphy’ sadieated: a = 
i - the original township Plats is oanelly 4 as erroneous: as 10 the vicinity,“ | 


# pocorn original Sec, 16. 


—— The fact that. tha: aed: surveys. of ‘the’ aibdivisional: ‘section yo 
< lines’ of the township were fraudulent. does’ not, render inappropriate e 


is "the reestablishment of original corners (or. establishment, of. corners» 


. reported to- have been set, for in. fact. no original corners were estab- a 
lished. in. the interi or of the township), by. proportionate measure- — 


“ment. based’. upon. the. recorded courses | ond distances” shown npon | 


the: original township. plats... 


. The: proper method of delninine a hat land 3 in: he tooushiy: did 


: pass: from the Government: by: patent or: ‘grant is by. determining, by 
: proporti onate meéasurement between. the identified original or restored 


corners: on. the: ‘township. boundaries, using | ‘the recorded. bearings 
and lengths. of the subdivisional lines of the township as the. basis 


_ ~~ mers would: have’ occupied | had such. lines: and’ corners in fact: been 

. “surveyed. and: monumented as reported. by Deputy, Purveyere Norwey.. ne ee 
ueee Pearson. c bE Bains Sau ee: 
oo. Stuy hes appellant. appears’ to ‘Have ancbentercd: irreat. difficulty in ‘con-- Pe oy’ 
oS riéction: with the weight. to ‘be given. the decision’ of Kirwan v. Mur ous 
SAG phy (109. Fed. 854)... Whatever may have. been: the technical. grounds — at 
for the. reversal of Kirwan v. Murphy ‘by. the. Supreme Court (189 
ae WS. BB), the: opinion. of. the: lower: court: in the case was completely. Te en 
“overruled. by the Supreme Court in’ ‘Security Land and E eploration. 
os Company v. Burns. (198 U.S. 167), 3 in which the question before thes. 
~~. court was. identical with that in. the case of Kirwan. v. Murphy, 
ae - which involved title to ‘other: portions. of. the same pelt of land lying pa, cae 

~ between Cedar. Island Lake.and its meander line: | ees 
“+ The survey questions involved in Security. Land: ae ‘Paplonation: Wer er 
a . “Company Ve Burns, supra, and those involved i in 2 the: e appeal of —— i : ae 
oo a are nearly identical 4 in that, in the former. case: ae ea, 


Pet 


cof proportion, the points. which the: interior. section lines and cor: 





- ee DECISIONS RELATING TO THE PUBLIC LANDS | SL MBL oe Os 


a ane The deported qeinal: survey: of the: subdivisional: lihes: of. ‘the ‘pomp. a 
ma * involved was fictitious and‘ fraudulent. ‘Only. one ‘onfginial's subdivisional section” oe ae 
Cees ed oF in the. township ' was. ever found: : | a . ee | ee = ” , : 

’ -(b) The depiction of topography. on the township plat 3 was é grossly inaccurate. pie tow, 
oo. .(¢) The plaintiff contended that a so-called’ natural. monument (the shore of SESE DNS 

a 2 a | Jakke), should contr ol both course. and. distance. ae : to ees 

a (8)? The ‘value’ Of the land. involved: was’ ‘to. a. great extent dependent upon, vite BOP ite. @ 
at ee position. with relation to 4. body. of water. : ee ere ae 
oe £06). The methods. employed . in the resurvey, of. T si N, Re aT. W., was’ that of a ar 


| While i in the: case at hand: 


. (a), The reported. original ‘surveys. of the: stibdivisional ‘section lines. of. ‘the 2 = ; | = 
as township are: entirely fraudulent and. fictitious, No interior ‘section eorhera yityties 


Sigua onic can’ ‘be. found. 


- (b) The: ‘depiction of. topography on he: township. eat 4 aa eraiy eas : ee 


nye 


i ¢@)- The: plaintiff. contends. ‘that: ari item of ‘topography. (in. thig instance. a. . | 
ES creck and its tributaries) constitutes a natural monument which should. eontrol at 


both: course. and distance. 


(Gd): The value of the lana! wiibowedn appeits std: depend io a great extent. on the 
: question: as. to. whether or. “not ‘it is: ‘Hoedted. in 1 the. bottom of the canyon. ot ne Rs 


west. fork of the Sar. Gabriel. River:. 
(ey The method employed’ in. the resurvey. ‘of. tis. ‘township's was. that oe pro- 


_-portionate measurement between existiig’ original or. ‘properly. Péstored corners - 
On the boundaries of the Jol tomey without siete to incidental ‘itenis Of apse 


raphy. 2 - ee 5 apd aiet ; Pe ae 


To. quot ‘thése’ Bottiols 6 of the dedision< of t Seoirity Lalit ond Bes a 
: ploration Company * ve «Baines; ee saa eeeme to: ‘the: ‘Breceit aes oe 


eee 





‘the feportad: decision “The decision: leaves tio. “pase. ‘Goube in ‘the: : 


"present case as to. the authority of the Government. to make: the restir-. om 
vey, the sufficiency, and. appropriateness: of thé: methods. employéd ir 
e ‘making: the’ resurvey; the’ rights: of the: protestant: under his title to ae. 
the S: 14S: 1% Sed. 16, and: the’ weight to be given té the” indieated _ est 
- positions of! ites of topography éfoneously cae on ‘the: es aes 


oe inal township plats of T.2N., B11 WS: B: M:* 


ae With reference to coiinsel’s: inguiry: in the moulon for tehenting on cee 
-. to-whether a- call for: the. Mississippi River woiild ‘be ignored, if way 

. be stated. that. viider- authority: of Sédrityy Land and. Exploration 
. .$.514),and 
_ . numerous. other decisions of the Stiprenie Court of the United : ‘States ee 
involving thé sutvey of larids erroneously oinitted fron. otigitial sure 
--veys, a ¢all for thé Mississippi River (or for that matter a call forthe 

Pacific Ocean): would be ignored if, dué to gross étror oF fraud in thé =~ 

. execution of thé étiginal survey, ite platted position | with tefererice 7 | 





2 Company. Vv. Biirns, ‘Supra; White, et.al. Vv. ‘Luning (98. 


ry re 


| : f ae the lities of the publi¢-land sur'véys were fouiid to be widely (ee 
oie gecd with: its actiial Paeae with reference | to 5 those Hines as de: Poe 


ne " proportionate’ Ineasurement- “between. existing. or. ‘properly. restored: corners’ a a te 
— the. township boundaries without vegard to. incidental items of f topography. oe ns 


e “adhered: to." The motion. for rehearing i is ‘therefore denied. ae 
| | | = | ae 4 “Motion n denied, eae 


462 — x “DECISIONS. RELATING TO" THE, ‘PUBLIC. LANDS | ede “Tyo. a 


es ‘fined by oie identified < or oiopedy. te tored: corners. of the ae a, ee 
ae Survey. This ‘is the underlying principle. upon which | every “omitted | 


8 Vand ® survey is founded. | Public lands. described. by the rectangular, - 


surveying system are. defined by the lines’ and corners of such sur- — a en 


yey; not by their’ erroneously indicated. positions, with reference to. — 
toe «ate Mississippi River, the Pacific Ocean, the west fork of the Ban hee 
a. Gabriel River, or-any other. item of topography. : oa 
“No reason. appears why the decision ‘of May 17, 1928, should 1 not be ae Sat 


. : o 6 8 


"CHAFFIN w ‘BOHLKE 
“Decided July 31, 1928 
ns _Connasn—Conestant-—PREanENon Rront—Lanp Dapanmuens—Sr0cK-RATSING = 


oe r donteciauk ‘does’ not gain a Poveterenoe: right iwiexs the’ entéy, under: ree ; — i 
: . is. canceled : not as the result: ofthe. contest” ‘but: ‘upon’ “adverse” ‘proceedings ee | a 


previously instituted: by the: ‘Land: ‘Department: upon ‘a charge: cease 
the same as that upon which the contest: was: atetiiented.. ee ee : 
- ‘Fewer, First Assistant Secretary: a 


On. November. 10; ‘1925;. ‘Michael: Pp “Bohlke Gide : original tou: we 


raising homestead: entry, “Phoenix 057358, for the N. ws oY Bea: - - 


+ 0, ‘and. the S. oN % and... Hi See, u, T. AGS, ‘R 15.E, Ge Go 


: ‘S. R. M., Arizona. . 


On J uly, 26: 1997, pursuant i. ‘the esouuendston, ofa an. scimapecbon, . 
bi adverse. proceedings agiinst: the entry : ‘were: ordered. we we, General ‘ 


2 ee Ee 


we aad ceed. fesdenese on, ihe ee 


4.0m; November. 23, 199%, the register. of: rs disteigt ind: ‘office t (ane 
is mitted the .papers. in- the: case; to:the. General. Land: Office, including 
* am unclaimed: Tegistered. letter. containing. a notice of the charge as. 


os : say above, directed. to. the: entryman: at: his: post- -office. address of. record. a ate 
. The. register recommended. that. the entry: be. canceled. because ete 


oe He entryman, had. failed to, deny: the charge... His EO pee: 
On J. anuary. 13, 1928, Walter. W. Chaffin, fled a ioniest: ‘aoainist tthe eae 


a oh “entty: charging: ‘that. Bohlke. had abandoned: his. entry. for. over. Six — ae 


eae, “months; and: that: he had. never, built: a, house. or: placed. any. improve: i Ne 
ments, upon. the. land. . The contest, was suspended. by. the:register. of onda. 
ie the district, land. office. because, of the adverse Proceedings. alrendy aoe ee 
ar stituted, on. behalf. of the. Government. | ek ee 
a, On. February. 3, 1928, ‘the: ‘Commissioner ot the ‘General and Office. "dee Sees 
_ conceded: Bohike’ 8. entry, and closed. the .case. This. action was taken .- 


| . — pursuant.. to, the. adverse, proceedings. instituted , on, behalf. of. cthe aoe 


oe ere “DECISIONS RELATING TO: THE PUBLIC: ‘LANDS | 463, ie 


cece The: Comtiissionsr ‘held that’ the. gaa s default — eee 


after’ proper: notice was an. Fe of the truth of the charge hay 


oe against. him. . eee 
On February 9, 1998, ts ‘pegiited sigtified Chafin that aie Coinmis: Se 


tina had canceled: Bohlke’ s entry, and that: his, Chaftin’s, contest 
meets accordingly. was: dismissed, and: that he had ‘oained: no. preference ee 


a, : right of entry.’ Chaffin appealed to. the General “Land: Office. : ede 4 
| o in. a decision dated: April 20,. 1928, the: Commissioner stated, ‘that ee 


are Bohlke’s entry: chad. been: ‘reported for cancellation 1 month: and 0 
days before Chaffin’s contest was. filed, and that the matters alleged .~ oe 
og Buble contest : affidavit were’ well leiown! to the: ‘General Lan dO fice ee 
- awhen: ‘the. contest was ‘filed, as the ‘contestant’s ‘charge: was: substan- — Saat ee 
_. ~tially the same as that: embodied ; in the adverse proceedings:instituted 9° 
by the Land Department. In view of these-facts the Commissioner 


- approved. the register’s action, dismissed. Chafin’s s contest, and. denied . ; i : 
“hima: preference. fight: of entry.» | nar | 


Chaffin has. appealed: to the: Gopartnentls ‘He: ‘ecndands, ‘that: “the. : 


‘Commissioner’ siaction is contrary: to the. action’ taken: by the. depart- oe 


ment in: another case: which involved: Jands i in | the Phoenix, ‘Arizona, 


as - land district.” 


oe » The: aepanent finds fee the (Comnjeisetoaer S.  sebion was’ comes 7 
| xe preference ‘right of entry: is: given: sonly i incase a contestant has ~ 


“procured the cancellation. of an! ‘entry. under. contest... ‘Act of: J uly: 2° 


= 96, 1892: (2% ‘Stat: BI). Tn the instant: case it’ is” plain that. Chaffin © 


7 did. not procure the cancellation. of Bohlke’s entry.’ “When: the. entry — eee | 
was cancelled: there: was. nothing left. for: Chaffin: oe contest; j and: ‘his Ree 


7 contest: against: the: ‘entry: properly-y was 8 dismissed. Be 
Ca + The: decision: Pieppemed = from ig fiir yal oO fe . 





- Afion med. 7 : . 


"FEES REQUIRED ¥ ‘WITH PERMIT APPLICATIONS--SECTION 31, CIR. a ae | 


_ CULAR Ae 672, ‘CONSTRUED—CIRCULAR ‘NO. 1s, AMENDED | 
_Lysrevortons. es a a 


BEER ee : “tone No, “1158] 





TELE aay aed he | Depaprmcenn OF. THE pion 
: a GENERAL. Lanp. Ovdion:. 
“Washington, D. Ga, August 1 1, 1928. 





es ‘Rearsens, Unzeep. Brae Laan. ‘OFFICES.! : 


‘There: appears - to'be,a. ack: of, uniformity 3 in ek on of ‘the: fae | 


i. “erent: land offices ‘in. the: matter:of fees for oil and gas. permit: appli- 3 . : se ~ 
gations: ‘Some offices collect $32 and: no-moreas:th¢é:maximum amount => 
Wile e POT: lands. included. in one oil and: gas- application,- while- others- cee eee 


- a collecting $2. additional: for any ‘excess: acreage ‘above’ 2, 560: act es. 


Fs Devel a6 ey me DECISIONS ‘RELATING: TO THE PUBLIC. ‘LANDS ee ‘Lok. 


vee a fnatter. of equitable. sdidinistration; permits are. oe. for. 7 a 


ee ae exceeding: 2,560. acres. by. invoking the. rule. of approximation ; a> mA 
»- and while ‘section 31 of: Circular No. 672 (40 L. D. 487)- provides baad 
oe that the. filing fee onan’ application. for. permit: shall. be:“ $2. for each» a ae 
+ 160-acres or ‘fraction théreof,” that provision ‘is: held to. apply only 

, re sy cases involving less than 2 5560, acres; ‘and. as the law, fixes the limit. 


ee cof 9,560 acres in any ‘one case for which a permit. may. be-issued; the 
‘a maximum - fee. of $32: only. should. be charged i in’ cases where the maxi-- = 
eo? main ncreree. is. vexceeded but ye rule of ‘apprésimetion: As. ‘Tot ae 
:  wiolated. - eee Pitas : ee, Pas 
tee Hesatior an applications for. ‘oil ‘and; gas: =e progiecnag paciiiie ail” _ 
oS a effect:-a: segregation of the land. applied for if not accompanied _ 


by: at. least the minimum fee: of $10. If less’ than. such amount.is i 


tendered, you -will give: the: application current; serial nuniber and 


- ie ‘allow the: applicant thirty: days from notice. within’ which to pay. the - ; - 
< -- required ‘amount... Should’ any application: for* ‘the. same. dand. be. i 


= - received in the meantime, accompanied: by. at. least: the minimum. fee, oe ae 
se ae latter application: willl be: given: priority. over ‘the. othert ico 


- Phe above:rule as to: ‘segregation: will also hereafter ibe. applied: to 


as ~ | agricultural and other. ‘kinds of applications or selections where: a oe 
“minimum fee:or: minimum: payment. Is specified. The: minimum fees. 


or: payments mecessary: to: gain segtegative : effect for: such: other. kinds| + ve 


oa “of. applications. or ‘selections ‘shall: be those which. are-prescribed. by’. a 
existing regulations in connection with the. one eras cc) ae 


om selection that may be:involved: z oe ee 
Provided; however, That: where: the. laws or  bopulatinay: ‘SO: seuabieg a 





ee ; " So the full amount. of: fees or other payments required * to be made. vhs 7 
eee at the time of filing: that: no mistaken;: interpretation: thereof: could. 


a “reasonably be made, the amounts tendered by the conflicting appli- 
~~ cants when filing their applications 1 may. be an element. for considera- : 
OS). “ten inthe: adjudication. of their. Tespectivé. prioritiés, neppithistananig ee. 
Pes eG tender of the minimum. fée: has.been made by all of them... aes, 

_ The minimum. \ fee, as in 1 the case of all other’ ‘foes, must. be i in nthe ree 


bie ts ek 


cs ‘approved. Me 9, 1918, and ak: amenied by che regalation® oe oe 


ae E : tained i in Circular No. 1008 of May. 20, 1925. (51 L. D, 148). 


“In the matter-of -oil and gas: prospecting permit, applications ‘filed 


- "port: the effective date of’ cancellation of an oil and gas prospecting : - 


Te _ permit, the drawing-service feeof $10 prescribed by. Circular No. 1115 

2 (62 Ty D. 59), approved March: 145 1927, must’: accompany: the’ appli- ete, 

— cation, together: with thé proper ee required: by: paragraph 31 (ayo 
of Circular No. 672. However instead: of immediately: earhing: the: 


a8 eae fee you: will ‘carry: it. in’ ‘the ‘unearned: account: wntid: 10: 0 o'clock: ge 


_ _ r 1 See, decision in 1 the. matter of Wakeneia v. _ Russell, ante, D. 409. “Hd. 


en : . _accoedingly. 


| ; . ‘Utah. * a ee 
The: eatey was: valigwed on December 16, “4919. ‘anal fioot.. was ao ee 


os oe - | DECISIONS: RELATING ‘TO roe ‘PUBLIC: LANDS a 465 es 


mo ae a ane ou no. other application. Be filed: thereby. obviating the Re 
ae necessity. of a. drawing, | you will return: such. fos to the applicant. Dy” a 
—_ your: official check. - If. more than one’ application. is: ‘filed, thus’ ‘Pe 
. quiring : a drawing , the: service fee will’ be: earned as: instructed: ay Ae 
Circular No. Vib. “Where only one: ‘application is filed; thé words = 


eo a “neither returnable nor. repayable” will be lined | out of the Rotation , - ee 
a ies required by Circular No: 1115 to be made upon such applications. — ap ae 
had oe ‘regultions not. in ny Hanihony- herewith are. $melte fre 





“Pus. Cc ‘Havin, te 





| Approned: ee es 4 = ea : Pa eu wae” 


"CLAUDE. uM. “ALBRECHT 





- Bevided August, 8, 1928 

“Taararton:: ees EEA ae Oe hana eee gee, Means a) Pawnee ie ee 
“Where. a ‘déscrt, Lena: entiyman!! witlidrew. hig: ‘final: pidoty ‘bat pointed! the a | 
-.. Thoney, paid, for the. Jaud. to. remain | in. the ‘Dosséssion of the: United: States. 


Acting Cmeniine, ee 


Pata to his | evedit. pending’ tHe. submission. of. new. proof, ‘and. thereafter: “Te- ie 


_Tingtigned his entry. before the expiration of the period. of extension granted | 
oh Por anette: purpose, ‘the limithtion fixed by séction 1 of the act of December. 


Can “EG: 1919? began? to" Fun’ ‘frori “tH6 daté of the: velifiquishment,_ not: ‘from: whe | 


a date, when. the, ‘br ‘oof: was. withdrawn... 





= Finney, Pipst. J sistant Secretary: 


2 “ Chiude M: Albrecht. has appealed. fom ‘the. Gan ei the @ Gomi: # eee 
~~ missioner of the General Land Office. dated: ‘April 5, 1928, denying . a 

~ his” réqiest. for. fepayment' “of x thoney paid by: him at, ne time of. sub- ar ae 
~ mitting. fihal” ‘proof: pon: ‘his desert-land entry, ‘Salt. Lake. Citys 
010801, embracing 120: 8 acres, in 1 Sec. 10, ,T. ca By R. 3B E, SS. le M, | ee 


. - gubimitted: on. February. 20, 1918. On ‘February: 23, 1918, eT 
~ paid: ‘$120. as ‘the Dutehise te of the land, evidenced by: receiver aoe eo 


| : Teceipt No. 2219189." 


~The proof - was ‘sispénded by ihe. egistan and 3 receiver pene os ae 


P 7 ait right was not. shown. On. March 11, 1918, Albrecht asked oo 


additional time within which to supply. the. ‘ovidatica. required: by. the aed 


oe Total officers. On March: 13, 1918, the. iager granted his s Request - 


| “os and d suspended, the proof for 60. days. 


8 522-27 vor 5280 | 


- Oe DECISIONS, RELATING TO THE PUBLIO ‘LANDS _ “bok fobs: os 


On Ju une. 25, 4918, “Albrecht padicccod a a ietier } mn - the. district ea | ae 


vibe, tect! be oftiger in which. he. stated that the Freemont. Irrigation. Company, se 
a ae from which he. was to. obtain his water rights, was. unable’ at that. ©2000." 
oe ea ~~ time: to: issue a. certificate. evidencing such. rights, as. their. Forsyth faa 
a ~ Reservoir. was. then. being completed. ‘He: stated, however, that: he a 
oo os had.over $1,000: worth. of stock in the enterprise which would 3 insur ee - 
ES eg oe ia sufficient. water for the purposes of irrigation. In the last para- tee, 
Sere ee graph of. his letter he said: “I will not be able to make. the proof me 
cor on’ the. water’ but. will ask that the time be extended: 12 months, SO0e" ce 
es the irrigation company: can issue a certificate on that water. nN few « 


. days, prior, to: the date of this letter ‘Albrecht: had filed . an affidavit of oe or 


nce he. secretary” of the Freemont ‘Irrigation. Company setting: forth. 


as that, the: ‘company’ s reservoir: was not completed. and approved by thee). 

.. State engineer and ‘that for that reason Albrecht could. not. have 
“the water. right: represented. by his stock apportioned to him. Pur- mn 

-.. ssuant-to this. request, apparently, the General Land Office extended eae 


the: time for making final proof, to December 16, 1920. es 
The register ae receiver considered. Albrecht’s letter of Ju une » 25, © 


“1918, asa withdr awal of his’ proof, and closed the case. on. . une. 29, ae 


- "1918, so far ‘as the proof ‘was concerned. - 


Ser - Thereafter. successive extensions of time. fon submitting proof were is | 
| ‘daanted, to- Albrecht, the last’ one being to. December 16; 1928." | 
Qn: Jia anuary. 14: 1997, ‘Albrecht filed “a- paper. in. the district: land? 


ce ‘ohio: in ‘which’ he’ ‘stated’ that because of the breaking of the reser- 


_ ‘voirs ‘intended to supply: water: for his entry, and the washing away 
of” ‘ditches, constructed. for. the. same. purpose, he was ‘unable to 


2 ‘obtain. sufficient’ water, and that.he desired. to. relinquish‘ ‘his: entry.’ 


~The. register, in reply, forvanded a blank form. of relinquishment. to. 


Ce ‘ithe entryman, but. advised. him that. he still. had until December 16, a ee 
a 88, within which to. submit proof. . is me 
4On: ‘December 9A, 1997,. Albrecht ‘palingutehed | his ante, ‘and 1 the a 


ie relingtishment, v was s received 5 in. 1 the district, jand. office OD. J AAUARY get 


a 29. following. | aa 
On March. 40, j9p8, an’ : applicatiol For epee was s filed ‘by ay eo 


: os c  plbretht in. the district land. office, in which he requested. repayment aoe a 
ee : of the’ amount evidenced. neve receiver o receipt No. 2212182, which, aa. ee 


ee as, 


ms - Oflce with: she favorable. récdtaniendation: of: ‘the regen: Poy fens 
- The: ‘Comniissioner’ ‘in: ‘his ‘decision of April 5. 1928, denied the. oe ayo 


ats he plication: for ‘repayment because it. had not. a ‘filed: within. ‘two 0. La 

. “years from the date of the. withdrawal of Albrecht?s proof, pursuant eo oe 

ooo... to this’ letter’ of Tune 95,°1918. The. Commissioner. cited the.act.of = 
tae December 11, 1919 (41. Stat. 366), as ‘authority. for, his. suireroe, 


eae a action... “Albrecht, as stated, has z appealed to the’ department. 


‘The aspaitinent oo not’ agree. , with. thé ene ones Ss Peoncluaions y 7 we ae 





cies ee Bel "DECISIONS: RELATING TO. THE: PUBLIC. LANDS a AO 


| When. Albrecht’s, final proof was. withdrawn, :the. money. paid by 


“him: as the purchase price. of. the land was: permitted: to remain: ns 
ee els ‘possession: of the. United. States, to. his eredit, ‘as’ a. prepayment a ee 
ae incident: to the new proof’ which | both. he and the. officials. of the eee 
_ Land” ‘Department | then ‘understood was. ‘to: be” “submitted. Min the: eee! 
_ future. At all events this is the. proper . construction ‘to. be placed a 
ve ‘upon. ‘the. transaction, whether. or not there was. any. express. agree- oe oe 
| + ment between Albrecht and the. officials, of the Land Popertment ge ae 


with: respect. to:the matter.. 


_ Albrecht’s” right. to submit ‘pools never: © lapsed ‘but: -was 3 extended: ie % 


: from time to time by the General: Land ‘Office, and at the date of hisses 
2 oo relinguishment his right’ in that. respect. still was good. for some time:~ 


‘to come: It hardly: will be said that: had ‘Albrecht’ submitted : satis: a a 
factory. proof within: the. additional: time: granted. to. him; the. Land* ae 


_ Department: would. have. refused to'i issue.a. patent] because the purchase a. - ae ee 
price of-the land'had been paid as far back as February 23,1918,and 
~ because the proof i in connection with: which the payment. was. made had ee 
~ been’ withdrawn more than two’ ‘years. prior to. the: submission: of the 28 a 
- supplementary proof. In the: opinion of the department, as ‘Albrecht « aka 
always. was entitled: to: have: the money: paid by: him. applied. to. the ibs i 
_ purchase price of the land; he’ also. was;entitled to it. for every ¢ other oe a 


~ legitimate purpose, including its repayment: to hits yikes 1h 


This i is not ‘a case: coming: within. the. proviso: to" sectién: alg on fhe: St — 7 
“of December. ‘11,. 1919, SUPT Oy, which requires. that a: request: forthe? oy 
_ repayment: of purchase money . shall be made: within: two years: frome? 2 
‘the rejection’ of proof. In the opinion ‘of the. department. the: period: as 
oe of limitation. fixed. by: that act didnot. begin’ to: run H against “Aire . 

Fee, until the. date of. the. — of his sng. oe ee oes 





_ The > decision. n appealed t on is’ ee we hate iS 






FRED. Be “ORTMAN See | 
. Decided: August. 10, 1928. 


Minin Cratn-Lope Cae —Pratcm. CésitePrat_NomGn vabanct 





The fact that a. mining claim. was located in’ the shape | ‘and ‘had’ ‘the’ ‘astal o ae 


: a. dimensions: ‘of. a ‘lode: and ‘that the mitieral: ‘surveyor. characterized: it; as a Be 


ce Nisha Cy 5 Lae . 7 ‘ ae aes oe ie eee pre ts ty ; as =e roe 
ear soar . re . gees ‘ Poa ae fi anit eat =a L 2 Ftres 2 2 
Zz: 





-Mintne Orda ops Quam PLagen, (rar —-A expen, 





re 


UF or the. ‘purpose,.of curing, imperfections. in, the: ‘original ] logatton.. cor nrecting oe a ee 
“errors, or ‘supplying omissions, the same latitude: of, amendment, should, be i aero 


ae “allowed 3 in the: case Of placers as in lodes. ad 





| a lode on an official plat. is not: conclusive: that<it: wasithe intention! to make:a oo 
"js! lode location where. the propriety; of locating ‘the.land ag-;placer,grommdis. 
le Ae ee questioned and: i the, Tecorded. Rotice Of, location, described. iti AS; a, . placer: ye ee 


: ? ‘ide predate OF os ae es 
a aw TAs: os Ps ane onan? ? 








ing the WW. 4 NW 





; a Mint, Chai -Bracii Obata 2A linn, 


placer location’ which’ was ‘dbfective: and. not subject to ‘entry lid patent : . | 
_ in its original. form because. of. nonconformity with the United States system > ae 


en ABB | pwOISIONS: RELATING ae THE: PUBLIO LANDS | re () 


. ie of: public-land.. survéys. as. required by. séction: 2331, Revised. Statutes, is not. 


oo void, but.the defect;. in. the-absence ofan. adver’ se claim to the added’ Jand,. S oe 
a is curable either by ‘suitable amendment or. by relocation, provided that the - 2 


eae acreage, limitation. of the statute be observed. 


TUNNEL—-GROOP DevlorManvt. oa oe ey 


wed Swed or se 


Se of the. sole deposit covered bya a single ‘finibg. lo édtion which “aie: eee 
ee ~ @fFoneous: or: faulty” -déseription: Ag: ‘subsequently amended: or rélucated . and : a 
. +. included in two daims may’ “beaecepted-as: a cotimon improvement and its ae 


ae cost. accredited to. the development. of both: claims. 


oe Finney, First: Assistant Storétany: ee eee Ore & 
ee » Déceniber: 90), 41927; ‘Fied?B: Ontiaitll fade snare entry. Sasi: os 
> gente’ 022011; for the White. Olay Deposit No.1 placer élaizn embrac 
ee NW ty SW. Uy See.29, Ev hy SE. Ya ‘NE; 14 and a 
NEL NE.) SE. 14, Set, 80/7 2) S., RB. 38°. -M. DM. ‘On March 

ao OD, 1921, oe jovation’ swags mad: é styled: the White: “Clay Deposit} Now = 

ey en > placer mining: claim: by: ‘Alée ‘Ax Moross' and Frank. H.. Forbis. as 
3 placer-mining: grounds.: The» location is. describéd ‘by metes‘and — ~ 
—., bounds and, according to the description theredf in the location notice 
ee and: upon a plat of.ia mineral survey. filed: with: the: application, Was 





in: thé shape: of a-lode location’ with. énd: lines not: ‘parallel, 1,500 feet 


eae See Crang—LproyeMents—ANNUAL. Assessment Worx —Bxemyorroums— Bee Ses 


as long: and. 600: feet wide, running northwesterly. and: southeasterly and 
eet overlapping parts: of. each: ‘ot the above: described: tracts and | outside Fete 
land, thé ‘all surveyed. ABIES a 
baits 0 November, 23, 1921; the beats conveyed: the san to: the: fos ia 
ee Shae geles Press Brick Company. _'Fhaticoimpany on December'7, 1926, 
“-. Jocated the said NW. 14 NW. %4.SW. 14Sec. 29 and NE. % } NE. Aa 
SE: 14 See. 80 as the White. Clay: Deposit No. 2. placer. On April 20,0 
o. 1997, the. said, ‘company and Géorgée HH. Morton ‘and. George J. Ar oo 
ne ~- blaster made an amended. location of said: White Clay Deposit No.1. 
placer. deseribing it as E. 14 SE. Y. NE: Yy of said Sec. 30 and ‘on 
the same day. the parties last natied: filéd another: amended location ae 
on notice: of said White. Clay: Deposit, Bue 1 - Placer, including. all the | 
eee tracts, first herein described. © | ate oe ot 
a By decision. of. April. 25: 1996, ae ‘Chtuniaionion of. thee Corea ae 
: Rania Office: held that the: original: location madé upon ‘surveyed land"... 
did not confortii. to legal. subdivisions and Was evidently intehded ~ -. 
gs a lode. location, and no valid: loéation of the White Clay Deposit 


. No. 1 was made until “April : 20, 1927.” That the consolidation of April a oe 


= _ 20, 1927" (meaning thereby the inclusion of the lands in claims Nos. ve 


“1 atid 2 in the Tast-anierided: location) i is invalid it accordance with the oe, 
fe decision itt Garden Gulch, Bar Placer fo. LL 2», ) wh hich held d Sha Pade 





Pub eaten 





se The « owner SOE two or more ‘contiguats placer mining. -Jeeations. can an eee 
not. under. the guise. ‘of amending ore of them. substitute. therefor. Be 


ee single: location,” therefore the White. Clay. Deposits. Nos. ‘1 and Qe 


_ placers must each be considered. as separate and distinct: claims; th Teas 
a tunnel 144 feet long situate in. ‘the southeastern | ‘portion of the origi- oo 


bs ~ nal location: and almost. entir ely. in the NE. 44 NE.14 SE. 14 anda _ . 8 
ae “small por tion’ in} Nw. yy SW. Yj ‘SW. My and within, the White Clay Se 


_ Deposit No. 2 was built: prior. to the. location: of the said claim and. at ee ae 
prior to valid. location. of. the. White Clay: Deposit: No. L and could ee 


ae not. be applied” to either as. an: applicable improvement. ve further rae o ae 


_reason being given for the inapplicability of the tunnel impr ovement 9 
to the No. 1 claim being that it. was not. within the claim. In: conse 
- quence: of these. conclusions the: Commissioner: required applicants (Oo) a 
show that. since the. locations of December’ 7, 1926, and April: Q0519097 8 
~ $500 was. expended upon. or for the benelit. or ‘otich: of the. claims ee : 


oto show cause why. the entry should. not be canceled. 


The. applicant: has appealed, and: ‘filed a. ‘suppleméntal showing. an ne ee 
“the form of corr obor ated affidayits. “Among other things, it is ‘stated cee 
that the original . location: conforms very: closely. with the. outlines. Obs es 
the clay deposit i in the. Red. Rock mining: ‘district: and: ean. not be made oe 
to conform to. the public. surveys : so far.as the northerly. and southerly - ee 
: lines-are. concerned. without’ ‘the: inclusion: of. large: areas. nonmineral:: , 


in character ; that applicant’ and his grantors. have, expended. more 
than $1, 000: for improvements and have erected: a tunnel - more than 
144 feet long which’ willbe. used. to. mine clay: in. the. southern portion 7 


of the White Clay Deposit. No. 1; _that. they: do: not desire. to-include- ©. 
-additional-land merely. to. enlarge the: claim, but on: the: contrary. the 2 
amendments. were made in good. faith on. the advice of counsel for the a 
-‘gole-purpose. of conforming the locations: to legal subdivisions and. Oo 
~obtain: patent to the Jand. containing the: deposit 5: and. applicant. Cee 
mead and, willing to make. such! relinquishments. and ‘amendments. as ey a 
may: be: necessary. SO: long as s the a area. im ‘the original | location 1 remains oe 


intact in his: application. 


“The fact that the or ad alta’ was 5 lotnted in: the: haps and! ange or 
- the ‘usual: dimensions of a lode: and. ‘that ‘the ‘mineral - surveyor. Char 
acterized. iti: as a. lode. onan official plat does. not under the. eirewn-. ca ey a 


stances warr ant: the conclusion: that. it. was" the’ intention. to! make a 


lode location. ~The recorded notice of location is headed“ Notice of on =. 
~ Location*—Placer’ Claim.” It: states: that* 7 the: ‘following-described ari 
ee mining gr ounds ” 0 are. ‘located, and ‘the elaim 1 1s. ‘denominated. . 


- a a place: claim.: The deposit has been. examined. by: a ‘Government . 


_ inspector, ‘who reports that the land is “underlain by ‘a thick seam — : ee 
of colloidal clay, which has value for different, purposes, principally 
the. filtering of oils in’ the process 6f refining.” The: a eee me ee 


- locating t the land as B places ee is. not: t questioned.» 








ee a 


ee aN. ae ee DECISIONS RELATING ‘TO THE PUBLIC: ‘LANDS | 8 “Evol 


~ Seetion 2331 of the Revised Statutes @. s. 6, 5 title 30, , section. 28) ie 


“however provides that— : 


oe ee “all. placer-mining ‘dais: Gon - shall ‘conform as ‘near. a g prac. = 


“ ticable. with the United’ States system of Sabie land sur veys, and. the rectangular a . - 
~ subdivisions: of such | “Surveys, and “no such location: shall include more: foeg nce 


“eratity acres for each: individual claimant. 


Whether: placer claims conform sufficiently i is a “question a faict t6 a 
“be determined by the’ ‘department. Snow Flake Fraction Placer (37 oie. 
LL.D. 250, 257 ye Citing the cases of William Rablin (2. D..764)3. 
Pearsall and. Freeman: (6, L. D, 227); u itchell et. cal; Vv. Hutchinson eG 
ef a. (16 Pac. 55), where the placer locations not. conformable to ee 
“survey. ‘were upheld « on the grounds that they. need conform to: regu- a 
dar’ subdivisions of. survey. only | so” far as. reasonably. practicable and. 
“that such conformity: need not be. made where it: would require’ claim-. oN 
ant to take in land ‘unfit: for mining and not placer g pround, the appel- _ 
“ant contends that the original location conforms. as near -as is rea~ | 
“soably practicable. with’ the: public- land : surveys, ‘supporting the sug- 


gestion made i in’ his brief: that the department : may disr egard his’ later : 
- Jocations: and issue. “patent. for: the original as. laid on ‘the pround. 
_ Later decisions of the department, however, recognized that the cases. 


above cited though. sound in’ principle led to: prave abuses in practice -: 


in the making of. long, shoe-string ‘or fantastic-shaped claims, splitting 
the public’ domain. “up into’ fragmentary. tracts. See Snow Hake 
Fraction, supra, “and cases cited. : 
It: appears, however, that. the northerly 20: ‘acre: tact a the: two. o 
“southerly ten-acre tracts. ‘each contain: valuable placer ground. | Yi eee 
Hogan. and Idaho Placer Mining: Claims: AB. L. re 2, Bat ‘the 
ees lanes held—' ete Ss 


“In, ‘the. ‘first ‘place, assuming that. ‘the: land ‘embraced. in. "the: “Hoga rand” en 
Idaho: locations are: Of: sufficient, placer. value. to. be: patentable. under the’ placer. Sf dm ee 
law, and ‘that: the: “adjacent : lands. are: ‘nonplacer” in’ character, as: stated; Bes oes 
"rearrangement. of: the: lines of: the: locations. to meet; ‘the requi ‘rements. ‘of ‘the | ear 
- law ine respect to. conformity. to. the system of public-land: ‘surveys, ‘considering. | 
~ that tracts - as’ small, as: ten. acres in. area, in square form, are: ‘Tecoghized | as: : ig 
legal subdivisions. under: the mining. laws (see.., 2330, Revised. Statutes), would. . oF 
not. necessitate ‘the inclusion of thé. adjacent. nonplacer’ lands: ‘to such an extent > 
: as’ ‘to: affect. the validity of: the locations on that account, Pile not’ infrequently : 
occuts that’ tracts.6f land’ small’portions. of which are not. valuable for placer: + 
mining are. embraced: within placer: locations where ‘the. lands: as 2 whole: are. 4 Ls 
in fact. more valuable‘for placer,mining than for agricultural purposes. a nie wee 


is, ther efore, ‘nothing in this. phase. of thercompany’ S coutention. ' 


‘Tt is. the. eoncliision of the ‘department that when the original, coe : 


2 tion: was made i in this case it: could have been made as. later attempted _ se oS 
by including” the: deposit. ‘In’ a claim. or. claims: by. aliquot: portions on ae 
of legal subdivisions DO ‘smaller than: ten- -acre tracts, The location. 
-_ Rey ‘therefore, defective and not. subject to. entry and. q. patent, ID; oe es 








Se ao bah "DECISIONS RELATING 0: THE ‘PUBLIC LANDS a aE: La 


< if apaetaiat? firs ‘but: ‘wothing ‘is. obbervedl in ‘the: placa -mining. ‘\dwe Migs yee? 
JS nortis: the’. department: aware of any. authority. that impels: the, cones 2c: 
. + clusion: that the locators. gained no: rights by their. location. and that’ See 
it was absolutely void for want of conformity to the subdivisions of eae 
the ‘public-land. surveys. ~The: defect, : “In. the: -absence- of adverse a S 2 
= “claim: tothe added land, was curable either: by suitable ‘amendinent - es. 
-. or by relocation, provided: the acreage’ limitation of the. statute was ¢2 0 
observed.” “The privilege of changing boundaries of ‘a mining. elaine 
ee She: absence of adverse tights. has been. generally’ recognized. inde- oe 
eae - pendent of State statutes according: such rights.. (Lindley: on. Mines, oo gs 

section’ 397. ye For the. purpose of curing imperfections in. ‘the ‘original. es 


. location, correcting errors, or’ supplying. omissions the same latitude’. 


| ied amendment should be allowed i in the case of placers | asin. lodes, no Ber a 
oe legal. impediment. existing” to.an amendment to include. ‘contiguous, ee 
eS “unappropriated, ‘unreserved: land’ valuable for placer. deposits, ‘pro- Pe 

Ce ak “vided. the: statutory. limit: a as 3 to. 7 aerenge 3 is 5 not exceeded, | clindley« on. Ce De, 
» © Mines, section 460.) - ABRs cnrks 
The White. Clay. Deposit No: 2 was.a new and inidaperident isdation, ae 
an “See: Centerville: Mine: and Milling Company. (49- a. De. 508). The oe), | ce 
“e ghana White Clay: Deposit: No. 1, as. amended. to: inelude only the 


BE. SE. Ye NE. yy Sec. 80 for. the purpose of conforming { to: survey, fe | 


Was a permissible amendment and not a- relocation, and ‘there being. 


no: adverse intervening rights related: back’ to the date of location by 2 
ae ‘virtue of the prerequisite. discovery: and attempted compliance. with oe 


oe law. “(Lindley on Mines,-section 398, and cases there cited. oe 


“There is, however, no’ authority for an owner of two or. more , con- oo 








ee tiguous placer Slaimng. to. substitute: therefor BQ. single location, “under: ee 
ae" the: ee of amending one: of them: (Gordon. Gulch. Bar Placer, BB ee 
fe Brel 8, . 28), as ‘was attempted’ to. ‘be done by the second. amendment. OL 
os phe: ‘White Clay. Deposit No.1. What had theretofore. been done) ae 
toe - sufficiently met the requirements as. to. conformity to the public- -land.. Peres 
Joe. surveys, “and under, the circumstances preserved’ the tights of the: 
~-.* - owners to the deposit i ‘in the original | location. The depar tment, how- - ae 
7. ever, does not feel’ constrained to follow the: ‘Commissioner’ srulein 90 
a ed the. present. case: that, the. value of: ‘the tunnel: improvement: can: not. ee ae 
. a be applied t to both the White Cay Deposit No os. aa and ae Alena ee 


oo tion, or ‘upon. a groaad enibraeod in a aabseqtesit: TbcabiGks: can “not ‘be Sea : 
ae credited to such subsequent location (Charles H. Head:et al: 40... De 
eed L853. Tough Nut No.2 and Other Lode. Mining Claims, 36: TE D. 9), ee 
eo eb, the reasons. for. the: application. of such rule do: not ‘exist in they! .* 
“» + * present’ case... The tunnel was. constructed at..the ‘expense, of thee bee 
“... grantors of: the claimant: for the purpose. of developing and. facili. ee 

tating the extraction. of the. sole deposit..covered. by. the. subsisting ©’ ee 


ee . eu Clay, Deposit No. 1 as amended and the | _ Ba ite: 2 Chay. Dapostt eae 








_ TQ — DECISIONS: ‘RELATING TO THE PUBLIO. TANDS. “ [VoL ee 


oe - No: CF Land: ‘the. tunnels is. oe the. Jim: ts of the: Ral, sation, 





ee “The declared. value-i is” $1, 000,..which is sufficient in. value to: “support. a ~ 
eee sie improvement, for the benefit of. two claims.. There is no attempt. = 
: Oto" evade: the- ‘provisions: of the min‘ng. law as. “to. requisite. expendi- . os 
 tures:by attempting to apply an. ‘expenditure, sufficient only: for one, 
io to:two claims. “There are no adverse claims. The tunnel Was er ected a 
vee 1m ‘good. faith for the development. of the’ deposit. included. in. ‘both. eyes 
ene a locations. - Th is alleged. that the. clay. depos’ t for.a distance of. several. a. 
ae ~ hundred, feet. north. of: said: tunnel” may be mined advantageously od 
- through. the. development. and extensions of the present: tunnel, ame? 
a cluding a. large portion of the White Clay: Deposit: No: 1, as. amended oa 
teak and J is. calculated to facilitate the. extraction. of ‘clay. from said. cla} bee ee 
= 2 i to a depth: of several hundred. feet. Ih Clark v. Taylor (20 L. ‘AD. 455). ues 
it was held’ that. the. fact that.a. part, of the work required by law.on 


ae placer: claim i is. performed prior to the ‘location of the claim, and ae 


vo} while said. cla: ‘m.is_held:.as- agricultural land. does not eall for: thee. 
: -_. cancellation of the entry, where the full amount; of pork. required a 
a “by: law_is: performed prior to, entry. and. good: faith is: apparent, and - ao 

 no-adverse claim. exists 5 that the application of the rule. under: sacle, oe 


a circumstances. was more technical than. is: -warranted. : Ms 
_ The & ebjertion that the tunnel. does: not extend, into any pare of fe 


See ery 


“4 fT 


purpose ot ‘developing. a. “certain Glaiai: or: -group. of. cldima and 4h! labor ie 


_ improvements: cake such. as tend. to develop the claims. and. facilitate. the extrac. a 
~. tion of mineral ‘therefrom, ‘such. labor and’ ‘improvements - ‘are available. ‘for’ |. 
holding the claims, although. they are. per ‘formed entir ely’ outside ‘the’ boundaries. = digs : 


| ‘thereof, such: as: on adjacent patented: land, or on’ adjacent: publ! c ‘Jand.- 


“Tt is the. view of the. department. that the tunnel ee ane ray a 


ae abe accepted asa common. improvement. for the White Clay Deposit oe 

ae No. 1, as amended December 20, 1927; ‘to include the: EL Dy SB Uys: oe: 

ie NE: y Sec. 30, ‘and’ for’ the White Clay Deposit. No. 2. En: accord- oe 
tae “aneé. with. the views expressed, the order to show cause is reversed, 
‘but the holding thatthe White’ Clay Deposit Nos. Land 2 must each oe 


ee be considered « as B seintal>. 8 and distinct claims is ‘affirmed. 








CARL A ‘WILLIAMS 


-Deciilea “August 10, 192 ee . 


a | Hrosesiman Bwrer—Apsornine Fame ‘nny —Apertoamon—Restoesoe—Count- Cee ae 


One. who! makes an -dajeinmag: faa: homestead: entry: may: be ‘allowed. dereait as 
_for residence’ on. the. original farm from the date of: the filing of the applica Bae) 





tion: therefor; ; provided. That the law as. to cultivation is met. 


y Anfiemed 4 m v part ¢ and reversed m » pat oe 


One - DECISIONS. RELATING. TO: THE PUBLIC LANDS PAT oe Oe 


"treed. ‘Homestimap ‘ENTRY—Rustoivo—Mscrrary ‘SmRvICH, 


; An entryman who ‘enlisted’ ‘and served. 90° ‘days: during the war with Germany ee : ~ Sones 

and her-allies ‘is entitled, “under: section 2305, Revised Statutes, as amendéd, 9 
- -se*. to eredit for the full period of. his service under that enlistment, although: Gee 
a ve such term. did not expire. until after the war ceased. eer ats 


:  Duparrmvran | ‘DECISIONS. OverRuLep—DrPaRrrMenrat, “Rmuzasions: o Monae poe ; 
7 Cases. gf William C. Field (1 L. D. 68), and John W. Farrill (48.L.D. 718), 0 


“overruled $0 far as in. conflict’; ‘paragraph. 1533 “Suggestions ¢ fo" » Homestead ee oe oS 


ers,” Circular No. 541 (48 L. D. 889), modified.” ae 
| ‘Finney, First: Assistant: Secretary: kee aie 


* Garl AS ‘Williams has filed. an infovnial or Eccimn a decision of : oy 


- . = : “the: Commissioner of. the ‘Géneral Land Office dated af une 8, 1928, oe s 
eas rejecting the final proof submitted Anenst. 38,1927, on his adjoining ee ie. 
Pane homestead entry, embracing NW v te NE. cA and, lot 1 of See. ‘ = ens 


oe ie a4 be 14.N., R. 44, La. M., ‘Louisiana. pie oe, 
The application. to: make ‘said entry was filed ‘April 9 20, 1995. Te oe 


| _ ‘allowance was. eines, Shrough 2 no » fault of the. applicant, until De- ; 2 :. oe 


= i -cember 27, 1926. - a 
Pope Phe final proof ° Was, reje fected: on ‘the. S eand that’ no *ehedie ood i bé: > ee! 


| 2 alinwed for residence maintained « on the, original farm. Prior: to the: ae . - ms 


- . -.date of the. entry. => : a tet 
ce fs appears that. ehiryiia: gerveds in n the Uhited. ‘States re Ficinne ee 


ies ” Oitaber 15, 1920, until October 14, 1921, when he was Sa 


} - discharged, by reason of | expire ation. of term of enlistment. eo ae aes 
According to the final- -proof testimony, entryman. and his. family ee 


7 a resided continuously | on the: original farm ‘since ‘February: 1g ee 
1998, except. for an absence. caused. by the flood, commencing about ar 
he. -. May ‘10, 1927. Three acres were cultivated in 1925, and 20 acres 
. during 1926. None of the Jand was cultivated during 1927, 5 because Poca 


~ * flooded by- the waters of the Mississippi River. eae 
Soe the case of William C: Field. (i L. D. 68). ity was “Held dhat resi- ee ek 


le sale ‘dence’ or. ‘settlement’ on an. ‘original faim will not be computed. as tee oy ce 
ao . residence « on an adj oining | tract prior to entry. ‘However, in the case 
eee OL Patrick. Lynch (7 L. DO 33), wherein | no reference was made: tee ES 
tthe: decision i in the Field ease, supra, it was held that final proof S00 ae 

- mitted, July 8, 1884, on an adjoining farm. homestead: entry made? eh) 2. 


‘2 S. ‘February 19, 1883, ‘ahould: be. accepted, it appeaning that Sateen ee a 
Sree. had. resided on. the or iginal farm since 1875; - ee 
On December. QT: 1891, in: the case of Tout: We F aoioill (13. L D. ae Soe 


aa EB); the ‘department. overruled: the decision. in ‘the: case of: Patrick oe oe 

| Eyneh, ‘supra, and held that residence on. the. original. farm: ‘prior _ Lis 
oe. to, the: date the adjoining farm entry was allowed’ could not: be come 
vis puted as: forming apart of the period of residence required under 5 
: eo the latter. entry. — Te the same. effect. is “paragraph. 15. of: mes Sugges- a ee 
ioe ee to » Honiesteaders ” ie a Obreular No. 541, 38 L. -D, - B89). “This se He 


ogee ee oe 
Tnasiuch: as” Fall rights andet an ofdithiany: Homesead: entity relate aes 


eae DECISIONS: RELATING TO.THE PUBLIC. ‘LANDS aoe [Vo 


ee «hota i is snot in Ae with the: Ean (Cireutar Ne e 70) is 
of August:-6, 1921. (48 L. D. “A%4),. under: the. act: of July 3, 1916 (39 - Bal 
se See Stat. 344), adding a seventh section to the enlarged homectand: acts 
.. owherein it is stated that “residence and cultivation for the requisite © . 
eo period, after -the date of the application and until the submission of 
: proof will be. accepted ”; my ‘por with the regulations. (paragraph: AT ( fy - . 
ofS ‘ Suggestions to Homesteaders ») ‘eoverning entries: under section: . 


es Sor the. enlarged homestead act made after final, proof. on the original oo 


a eck és the as 6° f z ettlement: on the land. or the date of filing of an. 


a. a : _ allowable application therefor, no. reason appears why. a person who. . Me 
.. makes an adjoining farm. homestead : entry should not be allowed... 


_ “credit: for’ residence on the original’ farm from the: date of the filing’ 9. 


a | f of the application, provided. the requirements of law as.to cultivation : i a 
are met: ~The ‘decisions’ in the cases of Field. ‘and Farrill, “Supra, are 


overruled i in so far as they conflict with the foregoing, and paragr aph — ; 


a ve of “ ‘Suggestions to Homesteaders » will be modified. accordingly. ne 


~The: ‘entryman enlisted’ and served 90 days. during the -war ‘with ~ a 


: Germany and'her allies. “He is therefore’ entitled under section 2305, 


Revised Statutes, as amended, to credit. for. the ‘full term. of his serv-. 1 


2 Hee ‘under. that’ enlistment, although’ s such term did 3 not — until” | 


ne. : after the war ‘ceased. | 


| = ile final et is accepted, the decision appealed from being ieee 
pat ge ca as Re eek ce acer ae:  fieversed.. os 





- stoocR RAISING ‘HOMESTEADS—DRIVEWAYS: FOR ‘STOCK —PARA. ie 
| a GRAPH 15. OF CIRCULAR. NO. 528, “AMENDED 7 


“Ins STRUCTIONS 





“[Cireular No. 1160] 


“Deparnaniger oF THE ‘ Tavimiron | 
ee | GENERAL Lanp Oeics, 


Washington, 2 D. e. = augue 4 40, 1988. : ae 


? 2 "On. ‘Ationst 8. 1998, ‘the esac éf: ihe Tuenioe ahended: ‘paras! 


ae ve snap 15, ie the: Pegulations contained in Circular No. 523° (St. L. D. a 4 : 
2 ee eye under the: stock raising’ ‘homestead & act ou December : 28, 1916 (ae ae 
ee ‘Stat Bee), to read as ‘follows: Pa sar, ee oe 


_ DRIVEWAYS FOR STOCK: 


a "1p. iy: ‘Upon’ the: receipt | in the. proper: district: jana’ ‘oittee ‘of a jaale yescocnited’ i : 
: : x sipplication, in duplicate, for the withdrawals ‘of. public. lands for a stock drive-. 9 > 


co ay ° way, ‘by: Tesponsible. parties in interest, the lands. described therein. ‘Shall be nee 





ego Mal ge, DECISIONS: RELATING TO" THE PUBLIC: LANDS | 7 m5 oe PG 





ae ‘goereated from disposition, temporarily, wonaiig field: investigation. and. iaepor woe a 
cand. ‘final: action thereon by the Secretary. of the Interior. The. register: Will 2 oe, 
‘assign ‘a. current. serial. number: to. the application, and: at onee. ‘forward one) + a 

_ > copy to. the ‘division: inspector and the other ’ ‘copy. ‘to: the’ General Land ‘Office, oo. 

“accompanying each copy’ with a report, as. to the status of tthe: affected Jand’ ee ee 

eae "shown: by the. records: of. his office. eae eae Eee ee ee ieee 

ioe CB). Pending and. during such ‘temporary. sosvegatlon;, applications. to ‘enter ee ee ar 
| oe select any affected. lands. may be received, and. suspended. Af: -thestock 2°07: 

oe driveway: be not created as to thé lands .covered by suspended applications, Th a 

2 the’ same will be- allowed, if otherwise’ regular.’ If*ttie’ application. to make: the”: ee 

ae -stock-driveway: withdrawal ‘be’ pers all “ anpelidea. ‘applications: will: be a ee 

.) mefected. ne ed Se ace rk 

fae (6). Lands: pithdrawn. for: ‘driveways. for. stock ‘or, in Eeounestion ° with “apt a ee 
" holed. can not thereafter. be: entered or. ‘filed Upon, and all. applications, affecting 
. . 7 Dae so. withdrawn will be rejected. : . : : eae “— 


| | Xou: will give: ‘special’ attention to uch: 1 Suulicatiens, ore immedi- | ES 
= help “hirnish’ the division. inspector’ a. duplicate. Copy... thereof. and 22S 
report. without delay to this. office, with the other. copy, ‘the status of. ee 
each of the tracts. involved, and carry” out. strictly. the instructions oe 
contained - an v the amended. egulétions | | ean ee 





Pxos Cc. Haver, | foe 
i Asting Ge ommissioner.. 


a 





* ae : #3 232 : 


| RICHARDSON We  SEAFOAM, ‘MINES CORPORATION 


< pe fit wy Se “Dee! ded Auigust 4, "1928" 





: oe? : 


Se MiniNG ‘Crare—Anvensn, Cuain—Possessi0x-Counrs—J uursprorroN-—Norrcx,,. 


Pe : “When: a suit: to determine. the right. of, possession to: a mining. claim. in, ‘alleged ae oe an 

aie _ Seonfliet | is. ‘instituted. within. the time ‘prescribed. by. section. 2326, ‘Revised ee Se 

= Statutes: ‘exclusive. jur isdiction. thereover. is vested in: ‘the’ court, and all ‘pro- oe 

- «= geedings upon 'the*patent application ‘inthe land: office! ‘except’ in'reference. 
te the publication and: ‘proof. of notice, are. stayed until ‘the controver sy shall Lic 

oe have ‘been settled, or. the adverse claim waived: yest? See Naik be ee hates: iret a 





| Faery, First Assistant Secretary: Re eee. oe ee Bers 
ean, }y Pbis 1s: a ‘appeal: from’ the dec on. oe the’ Commissioner of ‘the ts ) 
eae “General Land Office. denying’ the motion. of the: applicant! for patent pe 
wee to dismiss the adverse claim‘of' J ohn AS ‘Richardson. ee eae: 

- Seafoam. Mines. Corporation. filed mineral entry. 041168. “Publien!” Vee 
ogee Son of notice was had, and, within the’ publication: period. of: 60. days, eee 
oe John AL ‘Richardson filed adverse claim 042662, -and, within 80. days: =. eo Us 
ee. from the date: of filing, “brought suit-in a’ “court. of ‘competent juris: Moe 
ae _ diction. to determine the question « of the right of possession. == 

_.. The adverse claim is based upon an alleged conflict. botiesr ‘thee fe es 
Eh ye eu : Sampson lode; owned by’ the adverse claimant, and the Stanton. a eae 

is —— by the corporation... e ee : ek. 
_ Within 30. hee from: the date of fing the adverse cai, the cor- — oar 


oe, 








te, ; 


oe 476 ae "DECISIONS cRELATING TO THE PUBLIC LANDS . (VoL 


fue “that ‘it: is: Ret: 48a te any. “hatter al’ ‘obijeut x or : Patinanehit sition a 
ee which would identify the élaim or ‘furnish information as toitslocus;. 
| + second, that the adverse élaim does, not show. the. nature, ‘boundaries, ~ es 
: and extent. ‘of ‘the ‘Sampson. claim, and that no survey or map oe as 
| ahee filed showing the location and extent: of the: Sampson elaine S23 
Se The motion was ‘submitted. to the. register who denied the same and Se 
So "appeal was: taken. to. the ‘Commissioner. | : 7 oe a 
ee ames bi his. decision. the Commissioner found that nn map. or r plat fled 
aoe ah the adverse claim. did not, as required bythe regulations, show 
we 2 the? ‘boundaries. or extent of the’ claim, a finding i in which.the depar teh 
-. ment concurs; but'the department agreés with the Commissioner that 
' > ginee suit has beeti instituted by the adverse claimant, exclusive juris: | 
— ~ diction. to determine the questions raised by the motion. as to suf 
on ficiency” of location’ and. alleged failure to: show by map or plat Ore. 
et - otherwise the nature, Ponnaries, and extent i of the adverse claim i 1s in _ : aig 
| . the court.’ TE, 3 Ea at eee 
When an “gdverss: ‘elaim : is filed: within: thet time’ 5 bequired by ines a 
a all proceedings upon the application. in the land office, except in 
~".-" “péference to the publication and proof of notice, are. stayed until the 
ee controversy shall. have been settled or decided by ‘a -court. of com- : 
eo os petent. ecg or ‘the adverse dlaim waived. Revised Statutes hee 
Joe eS scy BORG. oo pe he OO a 
oe “Within the: meaning’ ‘of the statute, an adv claim was t Aled. and . 
at it has -not been: ‘waived, but: has been maintained by the commences oe 
ment of a suit in proper time in a court of competent, jurisdiction. a a 
oe ~The land office and the department, therefore, have no. jurisdiction 
es _ of a motion to. dismiss on the ground that the adversé. claim: as made — | . 
_ does not in some. respects. comply with the law and. beau ea 
= That as well-as other questions, is for determination byt the: court. 


“The decision of the > Comuhissioner | is 





_ LEASING oF PUBLIC ¢ LANDS FOR’ AIRPORTS AND. | AVIATION 
_ DE ACT OF MAY. 24, , 1928 


ee Reouramions: 





“[enteoran No. 11601 


» Durarrnent OF. THE oa er 
Pe _ GENERAL Lanp. Orme ee: 
2S eh ee : _ Washington, D. C.. y August & 22, 1928. 

~ Rectonens, Uscres” ‘Sires: Lanp Orrices : : : 
The following regulations | are issued tihder: the. act. ee Congres 

+ approved May 24,1928 (45. Stat.. 728). entitled. “An ‘act. to. authorize | 


the easing: of publie 1 lands for ‘use..as ; publica aviation: fields.” 


oA Armes. 2 ‘ : : : ! 


BES. "DECISIONS, RELATING TO THE PUBLIC. LANDS ie. eae as 


~ 2 arava or aR eped, ‘Wot’ exceeding: 640 acres. in area, may be oe << : 


oe leased under the provisions ofthis act. eae 

QAM] leases. will be. subject. to valid. existing ‘rights i initiated prior ee 

eee to the date the application for lease is filed. . aoe oo 
pe Applications for lease. should be in. iviplieate: iddpaeded’ te: the poe ee 


eS applicant through your: ‘office and a copy forwarded’ t 
ae ment of: Commerce. : 


" a a Commissioner. of the. General: Land: ‘Office, and: filed. in: the: proper oe ; : 
district land’ office... - Applications will ‘be limited. to citizens. Of the 2. 00E 
Unie States, or associations of. -such. citizens, to. _fotporations ee ae 


nes Territory thereat, ana. Faundeigesigaas ‘No: odie: on of ‘applica: . ae : 
~~ tion is required, and. no blanks. will be furnished, but: the application Reenter cer 








ele include:i in substance. the following: points a and be under: oath: ae ee 


(a) Applicant’s name and post -office address. 


SO), If: a ers a. certified: ‘Copy. of the articles of 3 ineompo. oe 
Oyation: ie ; ao ee na ga ee 
ene Ifa a a city. or toms, evades ot authority. oft thes mayor: or r other as 

ae officer who may be authorized: tovexecute such. lease, =. ae ate 

dy Description: of the: land for whith: the lease -is -desiied a ‘egal os 


ie subdivisions, Ait: surveyed, ‘and: by: metes: and: ‘bounds, if. ‘unsurveyed: - 


2A, After assignment | of. a current, ‘serial number and due’ notations — : gest 
“on your records, you will forward. all. papers: to: the ‘General! gad ee 
Office.” A. status. report, of all the: land —: for should: ‘be. cae re ae 

i “nished with each application. » re thas 

St Be ‘Upon. receipt’ of: the: aipliition' in’ ‘thee ‘General: Tend! ‘Office no 

one: “copy. will: be’ referred to the: Secretary: of ‘Commerce: for: eonsid- * 


| eration as to: ‘what: fuel facilities, lights, ’ ‘and: othér furnishings are =. 
| necessary. to meet, ‘the: rating ‘Set: by that’ ‘department. 





After’ ‘the = ‘ 

>. Secretary’ of: Cominerce has. reported, a léase in’ ‘quadruplicate will be ee 

bee prepared and. sent: ‘you’ for’ execution by» the: applicant: ” When’ ‘ee a 
~~ euted and returned: by: you’ ‘the lease. will be: subinitted: to: the Sesree oF ety 


tary of the: Interior, and, if ‘approved, ‘a copy will: be: sent, ou the: Ge 





ne 6. The lessee: shall; Witla Six: gone ‘fron oe ot the’ ease} a ee 
oe equip’ ‘the: “eamports. as. gua bys the Secretary: of ‘Commerce, — re pines 





- or iy any - time. during ¢ the tévma! ae ‘the’ ‘lense: | ae Shopetary of ee 
‘Commerce may: have: ‘an’ inspection | ‘made: of: the. airport; and. GENES ee 


. : does not: comply with: the: ratings | Set: by ‘the: Department’ ore Com-: ; oo 
merce; “that: fact, with: ‘a statement’ as "to -wherein. it: fails, will, be eae 


ee referred to the General Land Office’ for: appropriate action. oo eee 
Bc The: Secretary. of the Interior may, in’ his discretion, cancel: gen tae 


Ze Tease issued under this act: for any of the » Hollowiig: Teasons + Tf the Be a 








~ 


un AT DECISIONS: RELATING TO TH’ PUBLIC: LANDS - “EVoR. 


oe. Hesse fails to: ‘use’ the: leased’ premises’ or. any’ 7 pan: ‘thereat: or i tae 
it-or any part: thereof: for a purpose foreign. tothe proper use, ores ne 
oe shall fail to pay the annual: rental or any: part. thereof, -or shall fail 3 2 

_ ° to:maintain: the premises. according: to the ratings set: By” the Depart- Pees 
ae eae ment of Commerce, or shall fail’ . comply, with. these regula ations or: ae 
hs the terms of the lease. | : a4 ae 


0s, Leases under. this act: t shall bé foi a’ ‘period's not 46. exceed 20 Cae : ba 


A gag) may be. renewed for like periods aes agreement: of the Secre- : ie | 
: aes of the Interior and the: lessee: | | oe 


:10.: ‘Every: lessee: under: this: act: bal to the: lécsor an: nice ete 


ee ental, of ten: dollars’ per-year. . The fir st payment « of ten dollars ‘shalk . ° 
| : : ie Be: made: ‘when’ the. application i is. filed. in your: office: “AIL subsequent Sig 

ee payments shall. be epelda in advance on or before the: a, ce ee 
af OF. the. lease. | ee ie aera s 


Ade ‘The. ‘{pabees shall. agree Shen ball 1 dapartmitts nds agencies Sof ae = 


cee United ‘States operating aircraft’ shall have free and unrestricted. o/ 

“3 a use of: the: airport. and,, with. the: approval of. the Secretary of the < | 

| Interior, any departments or. agencies’ shall: have: the right: to: ‘erect: a - 
~~ and: install. therein.such structures and improvements: as. are: ‘deemed 


advisable... Whenever the President . may deem it-necessary for mili-. 


_. tary! Dumpores, the, Secretary. of War: ey assume: full, control: of the eo 


~ airports. . 


12, The: ioe. alts submit to “the Sociotaryc of Commere, for. his -. - 


Ti 2 approval, regulations. to govern the use of the airport. 


-18.>The. lessor. ‘is; authorized; to: cancel any: lease. for. “publie’ inva cere 


ve “for: public. aviation. fields. made. under, any law in. ‘force : ‘on thedate- 


- of :this:act with the: consent of: the: ‘lessee. and: to. lease: such, Jands: = e 


> the lessee: under the: conditions prescribed herein: a | 
14, ‘Government: departments, and agencies’ openiting ainda tt. may. : 


| granted permission. to, establish beacon. lights and other. navigation 


ets s 
pen oe ‘ tn PE oR Aten EI EEO adi Sea tly 

. Wk rots, 2 Ree Se eed aire ee Pan 
Boe git acai < Ghe aL Peni aets Dat ee 


a ~~ facilities, except. terminal -airports,: on tracts, of. unreserved and. un- oe 
eo appropriated public lands. of the, United. States of. appropriate. SIZ6, ek 
on application. therefor; under. the same rules and: regulations pre- | 
-* geribed above, except-no rental will be charged. They. will be with-. ©. 

ee _ drawn. by. the, Secretary. of the Interior. for. that: purpose; ona. suf- oo 

‘ Ae oe _ ficient. showing of. the. necessity of. a withdrawal for ‘such: purpose. a 
‘However, to insure: uniformity. and centralized control. over “such: 

_... facilities; all such. applications. will be referred to the Sooetaty of a 
oe Commerce: for consideration and. comment. ee as ce 

feo 818 While an: application. for: a lease: of. nee exceeding 640. acres. cote ae 

ee 2 pablie lands for.a public. aviation field under’ sections. 1, 2, and 3. OLS oie 
wees, the act: will. operate. asa! segregation. of the lands described therein ae 

“.. from the.time such’ application is filed in the: proper district land. 

vy offiee, the Seeretary. of the. Interior 3 1s given no author a to withdraw es 


oe Re of terminal airports, 0 or r the’ applicants for such, leases. 


a Soke the Interior, and» 





nop hae’ COR _ DECISIONS: RELATING ‘to: ‘tHE BUBLIC LANDS | ko ee 


ve ead ide for terminal’ airports. He ray, however, witha stich a 


: a lands: for beacon lights. or other. air navigation. purposes, including — : Ki 
ae. -émergency or intermediate, landing. fields between terminal airports. 


os ae “Such withdrawals may be made.on his own motion or at: the. instance eo 


of the. Department of Commerce. or other Federal. se eee or. Le we 





Shere 


oe nee subgest to ‘withdrawal by the President tor’ publieg purposes; pe a 


. | i‘ the: authority. of the President. to. make «such: withdrawals: ig:in. no oe 
 aanner’ restricted: by such ‘act. “Where, therefore, sanappropriated par. 


public. lands are desired by the. Departinent. of Cormierce: cr ohn | 


3  Federal’s agencies for. airport: terminals, requests for their ‘withdrawal’ 20: * 


ie may be submitted to. the Secretary of. the: Tnterior. for: consideration — ee c 
2 by. the. President. “All ‘requests for withdrawal: should ‘specifically co 
fas ‘state * “whether the area is desited” for béacon : Tights, corey oF a 
a intermediate landing fields, “Or terminal airports. - | ee ae. on 
& wave ~All the conditions contained j in. the prescribed. donne (4-485) “Of os naa 
lene attached. hereto; but not. mentioned In n these: > regulations, wall: I be ee 


a considered « as a. } part 1 hereof. : ye aes 
ee oly TE “phe “Talos. C ‘Havatn, eae 
| Acting: Co ommissioner. my! eae 





| Approved: aoe an oe ie - : a 
| Roy O: Wasi, ee ee 
eee Seoretary of the! hh nterion. 

oe “Approved: ee aS ee a ei 
= 2 Wannraae Pp ‘MaoCidciien: ii 0 ee 

 Aaeing, Secretary oF ¢ Goi omamerce.. ae oe ee 





ae August, 1928) 








“Act May. 24, 1928. 45 Stat. 728) 


(0.1 be executed ‘in, | quadruplicate). 








Se “pis indenture of Lease, entered: into this’. pees “aay: ‘of: ee apse : a 
ge ‘and between the: United States: of ‘nierica, party of. ‘the first’ part, herein- : a 
' after called the- lessor, acting in: this ‘behalf ‘by: the First, Assistant, Secretary tg 


Fe epee te es SE a es a ee eer 


earl Rigen eer caSEEENEpaPas nReoeiatecietcineieieeiteceeeeeeiee ee ee 


eo party of ‘thé second. part, hereinafter called the: lesseé, under, pursuant, and > ee 
ae “Subject to the terms and conditions of the act: of. Congress’ of May: 24;: 1928 (45 


ee SLED 728), entitled" “An: ‘act: to" ‘authorize’ ‘the. leasing: of. publte: lands for. ruse re 
ee as public | aviation fields, ae and the: regula tions. thereunder: . 3 








yee. ice : we "DECISIONS. RELATING TO THE PUBLIC ‘LANDS | (Bolas Pe 


> Wrmnge sur: 


- SECTION 4. That ‘the Jessor, in donaiaeration- of. rents. ‘to: ‘te: pata’ and ‘tha. 
= ‘covenants: to. be observed as herein: Set forth, does hereby. grant. and lease. to the i ew 


pk lessee the exclusive . right ‘and. privilege of maintaining an airport on the ~ _ 2 
ce -following-deseribed tract of. and; a wit: Ee ere Ree erent ans ead a Las 


oor cso: soe oer ee --- ++: — ee a er ee ert 


: af _ containing, ‘approximately pee acres,. together. with the right. to construct. and. oF | 
Ee Jnaintain | thereon: all buildings or other. improvements necessary as. an. airport Bh 


7 ae ‘for the. accommodation’ of the public for a period. of. as years, ‘with the ane 
of -preferential right: in. the lessee to renew this. lease fora like period. upon. such. — 
if terms and conditions as: may. be: agreed upon between the lessor. and | the. lessee, ap 


— -anless otherwise. provided Oy law or t regulations, at. the time of the. eave ton a é 


; ie such period... | en 
| SEcTron 2; For’ ‘and: in consideration’ of the foregoing, the ‘ieee héreby agrees : | te : 
(a). To ‘establish. a public. airjort-< on said tract and to maintain same dhetng. a 


e the life’ ‘of ‘this: lease. 


CBYe ‘To. pay. the lessor a yaa revital: of. teri dollars. oe, a ne — 


gs 3 (@). To complete the construction. of. facilities for: service, fuel, ‘and ‘other: ae és < 
ec ‘plies necessary to make the land available for public 1 use as. an airport: within 
eo 2 six months’ from, the execution. of this’ lease. . a 


(dy. ‘That. he’ ‘will at all’ times. keep the airport equipped : and: maintained ain * 


. accor dance with. the. ratings. ‘set by the: Department of: Commerce. | 
_(é) That. all. departments. and agencies of the: Government. epee airer raft vee: 


ma ; ghall have: free and’ unrestricted use of the. airport. and | with the approval of , ee 


the. lessor shall. haye the right to erect and. install thereon such. structures and ; 


ft improvements as the heads. of such. departments and agencies: deem advisable a 
7 including’ facilities for majataining Seales of: ‘fuel, oil, and other materials, 


| “for operating aircraft. 


EY ‘That. whenever. ie: President’ may. “deem: it: tiecessary. for. military pur 


oe “poses, the Secretary of. War may assume full: control’ of ‘the: airport. 


“¢ 9) Not to allow. the. use. of the premises included: in. this lease.. ‘for. unlawful 


| 7 ; “pUXpOSes,, “Or: for: any purpose not in harmony with: the proper. use as an airport. | 
(hy). That authorized representatives. Of the. lessor. or. ‘of the. ‘Department’ Of.» 


_ Commerce shall. at any. time have the. right to. enter. the. leased premises. for: - 
‘the’ purpose of inspection and shall have free access to’ the books. oo a 


oe ~ records of. ‘operations under authority of, this, lease.. 


(4) Not:.to: assign this lease. without. the. “consent of the - Seoretary 0 f the — 
Aietoe first had: and; obtained. ; ee ona aes. ages 


_ SzcTIoN: 8. Tt is further: understood and | agreed | that ates and prices for. a 


oe a ever it’ is ; deemed necessary. - ee ees 
Gi) That if, the lessee shall fail’ to ‘use the premises’ ‘or. any. oat theieot, Mage oa 


ee eg ‘shall use it or any part thereof foreign to the proper use, ‘or shall fail to pay | 


ioe ‘the. anual. rental or. any. part. thereof or. shall fail to comply. with the provi- 


ace : sions. of this: ‘Tease or shall. fail’ to Inaintain- the... premises . according to- the... be 3 
ratings set., by. the Department of. f. Oomimeree,. the lessor. mays) in’ Shas: -diseretion, a 


rere ee os terminate and cancel. this’ lease. . oe : so 
ae ™(B): That: ‘upe a the. termination: of this. lease: es expiration: it may. ‘be “renewed : : 
oe for a like period. upon aereement. of, the lessor. and me lessee, under. such rules. » fe 8 

tee and: regulations. as then exist... ee as pei es os 
. (¢). "That. upon the . termination: “Of. “this: ease: Sor expiration or forfeiture Deine oe 


= ehlaneat or. ‘whenever the, United..States may. claim. the right of: possession : ‘as aon. 
ee herein Bre ovided, the lessee, ag rees. ‘to surr ender Possession of, the pr emises sto 0 the. eae 


ae) ee aoe "DECISIONS RELATING ‘TO. THE PUBLIO : LANDS | “ASL 


i “United Sintas. and. +0’ Pecan with such ‘provisions and, ‘conditions pane oe ne a 
the removal-of: the improvements and equipment on the. Broperty. as. may. be sree e 
; “made by the Secretary of the Interior. _ ae a se 
ibaa witness whereof, et ea Seen party of Hie: ee Bp ene? Rega 


oe part, have hereto affixed my signature ‘and official seal this _.-. day. of ae ee a 


- [etaz.] ee a ee BY: eee ee ee es 


eas a a aca lem Aer gale ica 


- Tn. iiticas whereof, and as . yepresentative’ of ‘the. United States. of. ‘America, 7 . en case : 2 
. party. ofthe. first: part, ne have. hereunto affixed. my. signature « and official aoe ea 


| ot. this: departnent this Bese day: SS pucks | ee eae ae ted 

[sean] ee ae ae ler ae i oer UNITED. STATES | OF > AMERIOA, 
. eS ae Oe By ee te Albee ae BS Sams 
fe st. Assistant | Beoretary, of the Taterior. | 





| WESTMINSTER PETROLEUM CORPORATION AND JOHN ed 
oe . FREDERICKSEN v. KLINE ce 


r _ Decided: August 29, 1928 


i on AND | Gas’ ‘Lanps—Prosrsorine Pamin—Serrtement—Hounsreap Ewrer— om Lo 
~ PAveNT—-PREFERENCE Riawt—Norice—Warver—RELATION, . ov 


“Where ‘in: accordance with ‘then. existing: ‘regulations: a ‘permit. had been - 2. 
granted to prospect: lands embraced within. a. settlement. claim, : and the. agri- 


2-@ ultural claimant, having. been. duly notified. thereof. when; called. upon. to | 
| waive rights: to: ‘the oil and gas contents,’ failed to. give notice. of a prefer- ) 
ence right by virtue of his: ‘settlement, regulations ‘subsequently. promul- : 

pes gated will not be retroactively applied to: enable him to defeat the ‘permit, 

after issuance to him of'a restricted. patent. | a ee 


‘ DEPARTMENTAL: DEcIsION. DISTINGUISHED. wee 


Case of. Voelizel Ve. Wr ight. (51. L. D. 3): sua 


» ‘Finney, First Assistant ‘Secretary: 


‘The Westminster Petroleum. ‘Comparation! and: J hi Tp : Brederieke, e 
sen have appealed: from that: portion. of the decision of March 24, . 


1928, by the: Commissioner. of the General Land Office: ‘whereby their eee Ae 
~oik and: gas prospecting permits are held: for cancellation ‘in: part’ on. SN et 
~. the: ground of conflict with: the: preference’ right: of Marion J. Kline arr 
~to-a permit.. The facts i in the case are’ ‘briefly ‘as follows?) 60sec 09 08 
Be Ts. 7 and 8.N., R. 86. W., ‘6th P: M., Colorado, were withdrawn ee 
302 for. resurvey on Ta anuary 380, 1918, and: plats of ey were. e filed i in aoa 
ae the. loeal. land office on J anuary. 95, 1923, ae ee 
On: ‘September 30, 1922, an oil and: gas. prospécting “pertnit. was). 


ee granted to. W. PY ‘Carstarphen and. C. C.. ‘Irwin. for certain: lands, ee 
including lots 5 and°8, Sec. 4, T. 7 N., RB. 86 W., lots 9, 10, 11, and ae 
oo 18) Sec: 38, T'S: N;, R. 86 W., as. described on. resurvey. “This. per-2 6 
ao ae was. “eonveyed to. the Westminster. ‘Petroleum | ‘Corporation. Dy Cee c. 
ok — approved: oe 6, 1925. VAD G ppneeen ford further. a + 


8 7522—27-—voL 5 5231 


os AS2 DECISIONS ‘RELATING TO: THE _PUBLIC. ‘LANDS ” Soe 1VoL. a 


es, Satisietost of time: within which to ‘comply with paragraph 2 : of the a 


| oe is now pending. 7 ae 
. On April 11, 1924, J ohn. T. ‘Fredaticksed’ fled application. fe fo oe 


: aa permit to. ‘prospect. for oil and gas upon certain. lands, including lots 
6 and 7, Sec. 4, T. 7 N., R. 86 W., and a permit was granted to him 


aA uo 


Be 2 x OM. Fane 2. 1925, which included. said: lots. “Extension of time until’... 
Pees ee September de 1998, within which to. comply with paragraph 2 of thes | 
“permit was gr -anted on August 92.1997.- Pa 
On June-4, 1924, Marion J. King’ filed eonbeauon: to ral. en- 
ee larged. homestead: entry of: lots 5, 6, 7, and 8, Sec. 4, T.7N., R. 86 
W., lots 2; 7,9, 10, and. 13, ‘Sec. 33, T. 8N, R. 86 W.. ‘together with 
petition a designation. “The applicant, was required to. consent; to Bie 
take the land subject to the provisions, reservations, and limitations 
~ of the act.of July 17, 1914. (38. Stat. 509), and to waive his. right to : 
_... compensation. for damages. under. section 29 of the leasing acts’. He...".. 
-°. filed such consent and waiver. on ‘February 94, 1925, and on. May 1 aes 
1925, entry was allowed © on: his application. He submitted - fate. i 
7 proof. on October 14, 1926, final certificate. was issued four days later, 
~ and on January 14, 1927, patent was issued with reservation of oil = 
and‘ gas:to: the United: States::. In the final proof it was. shown that => 
~. «"-. Kiineestablished residence: on the land in June, 1914, was-in the 
ots) Army from: October 3, 1917, to July 9, 1919, and took vocational. 
training from May, 1920, ‘until July, 1993, On April 4, 1927, he 
_ filed. application for a permit, to prospect. ‘for oil and gas ‘upon the, 
Rear ete land. embraced in his. patented . entry, slaiming a. ‘preference right ree 
-. under section 20 of the leasing act. ae a ee ee 


In the decision appealed from, the Commissioner ae 


“In view: of: the. circumstances at. appears: applicant, Kline’s peeterense right ae 


under section 20 of; the leasing act to. a prospecting permit. is substantiated, : 


a “When. the permit. which. the Westminster Petroleum ‘Corporation oe: 
~~ now holds. was. granted. and: when Fredericksen’s: ‘permit. application 
was: filed’ the interpretation.g civen to section 20 of the leasing act was 

. that a settlement claim could not be made the basis.for a preference oo 
right to an oil and gas prospecting, permit. Ada Fletcher (49 L.D. 
— § 204); Haynes v. Smith (50 Li. D. 208). Prior to the instructions of aN 
April 28, 1924. (Circular. No. 932, 50 Li. D. 400), permit. applicants ee 
were not required to serve notice. upon: settlers or to show in their 

” applications whether: there: were any. ‘settlers. upon the: lands applied ee 


for. Said instructions are not retroactive. And prior. ‘to that time it 


was not: necessary for a permit. applicant: to examine the land desired. a 
~ to. be prospected before making application. for'a permit Van Howe 
ten and Dowd (48 LD. 185) 5 ‘Spindle Lon Oil. Association. ve Down: ae. 


“4 ing « et al. (48 L. D. 555) 5 Wagner v: Coffin (49 Li. D. 655). 


ae Although Kline was duly notified in November, 1924, whoa i ae - ; 
a, required to walye rights to oil and gas, and. again: in February, 1925, . oe. 
when he. was: called upon. for, an. amended » waiver, » that there were one 


3 68a oo ca DECISIONS CRELATING TO THE PUBLIC. LANDS” ea SS AGB eS 


a, ha ees nent ander the leasing act, he did hob give any vanetien Cr ae 
information of a- preference right: by virtue of settlement. At that. pene a 
time no permit had been granted to Fredericksen and the application ae 
Ae Or the latter might have been rejected, to the extent. of conflict if qf ane 


: “ Kline had made a proper. showing. . | Bo. ae 
"The two permits: involved were regularly aid properly granted. ee ee 


: ee They are still of record. and are not in. any part-or in any manner — es 


zi - invalid. The case of V oeltzel V. Wright (51.L. D. 38), which has eats 
been. cited on behalf of Kline, has no application here. . In that case 


the homestead claimant, ‘who was a settler prior to February be: le oe 


z 1920, on land’ withdrawn for resurvey but not in any petroleum. with 2. 


‘drawal; objected, and. asserted. his rights as soon as he was called P | a | 
upon to: waive his‘ right to. oil and. gas and to: compensation | under 


: _ section 29 of the leasing act. No: permit™ had been granted, and the i i 


‘department. held. that. a mere. Béper: applicant: could not defeat a ca 


Peeler, s rights. 


The deparanent: on ae ‘nd that Kline as 1 any aighe Rae | a 
to those. of the appellants: as. permit. holders. No other ee for oe 


cancellation in part of the permits involved i is stated. 
The decision appealed. orem} is” ee ae eae - i one eee 
a ‘WESTMINSTER PETROLEUM CORPORATION AND JOHN a 
te ee ae FREDERICKSEN v KLINE 7 3 a8 ae 
Motion de pe of departmental decision: of ‘Aviguie’9 29, 1998 
(52 L. D. ae denied; iby 2 First. Assistant scien Hamney, October 
é al, 1928. : ; 





DESCRIPTION ( oF LANDS IN om AND GAS PERMIT APPLICATIONS: 3 : 
| Tvsmvorions 7 
[Circular 3 No. i162) 


| - DuparrMnn? OF THE m Inventor, : 
ei -Guiver ar Lanp Orrice, | 
| : - - Washington, va) G. augue 29, 1988. 
Hey) Tsciarans ‘Oem, Gren en OFFICES: 


In connection. with applications for oil “shit ei a5 Pennie filed - in - ae tees 


your. offices it. has been found that many of the applications describe — oe 


i “linds not in conformity with the latest plat. of survey, while in others. a at 


_ the description is very uncertain. In a few instances the applicant. ee 


has described certain tracts by: lots or otherwise and. added : and. all . vias ; és 
Sg es other, vacant land within’? ” certain sections or mr parts of sections. | 


Be © edn 
Be ote BE? es 


ties ob? ae __ DECISIONS RELATING TO THE PUBLIC LANDS — ia “EVOL 


Cur order to avoid the uncertainty as. to. the ene desired and: to 7 . 


es ab riale: considerable extra correspondence _ in: relation. thereto, you — - 
i eare directed to examine each application in. connection with the plats 
‘of survey and if discrepancies or uncertainties exist. you will imme- |. * 


- diately advise the applicant thereof and allow him 15 days within — a 


"ae which to give a proper . description of the land and that upon his. 
failure to-do so the application will be considered only as to'the tracts _ 


of land described in. conformity with the: latest pets oF. sur veys oe : 
halance of the application being rejected, | 


- This matter can be attended to during ie period of 30 ae you te 


7 held the application in. your office under the regulations and upon — 


ee - submission of such application to this office you will forward a copy. ~ - 


- of all the correspondence had with | evidence of service: e and advise ¢ as - 
to o the action taken rey the ee aoe oe 
a ae a ‘Taos. C. ‘Have a. 
» Acting. iv ommissioner. 
| Approved oe, ae 
_E, C. Frnney, ee ane 
| First Assistant é Secretary. 


a FB FELTON (ON REMEARING) 
ne - Decided September 5 “1928 


“Natrowas. Forusts — Fornar Lime ‘Ssumcrion — Recinquisncest — Quiver sn 
- Deep—Tax Satm—REDEMPTION. bg, ey Se ate : x 
“The right: to a quitclaim deed accorded. i the an of wecaranher 22, (1929, for ; 
~ Jands: relinquished to the United States. that: have not been disposed of .or. 
- appropriated: to the. public. use, is. not. conditioned upon redemption of the 
lands from. a. tax Bue held: at a time when me legal title was. in. the: See 
| States. : oe gas RT we aie, Bae Len ee 
r ‘INNEY, First Assistant Secretary: ees a : 
BR F Felton has- petitioned. for rehearing in thes ‘matter ie his ie 
: application under the act of. September 22,: 1922 (42 Stat. 1017 )s for / 
~ quitclaim deed to described lands in Secs. 26 and 85, T.7S.,R. 73 W., | 
6th P. M., Colorado, wherein this department, by Aeon: dated. | 


a June 30, 1998, formally affirmed the action of the Commissioner-of 7 


the General Land - Office refusing to execute such deed unless and _ 9 
until applicant redeemed said lands from tax sales, and extended his ... 
8 abstract of title so as to show'such. redemption. | i | 


' The petitioner shows that he has been. denied the che. to Se | 
said lands from tax sales by the authorities of Park County wherein © 


| : ia the lands ; are situated, and asserts that his failure 3 in the circumstances a os 
att. ee BO pay said taxes should not. prejudice his right. to a quitclaim deed | 
Ce oe com: hs Government. It. is: contended, moreover, ‘that applicants Pa ee 


\ 


a6 eae , _ DECISIONS. RELATING: TO. THE PUBLIC LANDS” eae fe ae 


a ms right ender the fe i a : quitelain: eed fron the Coenen; is fot ae : - 
- conditioned upon redemption of the lands from tax salés or: ana aa 


7 - rances, hence. the: denial ot his: application was: ‘unauthorized. 


The material facts in the case are as follows: ae a 
The lands i in question were relinquished to the United Site ced 


- Stig provisions of the act of June 4, 1897" (30 Stat. 11,36), by deed 
_- ‘from Edwin M. Armor, executed March 25, 1902, and. recorded in 
_ © Park: County March. 26, 1902. “Forest. ‘ey: ‘selection. No. 6046 of =. . 
-. Edwin M. Armor, by James E- Tillotson, attorney in fact, based on. Len 


the lands. So relinquished, was filed: October 14, 1902, in the district ; 


~~ land office at. Minot, North Dakota. Certain: ee corrections in s “7 


_ the abstract of title. ot: the base: lands. were not made within the time a2 = | 

| allowed and the: selection was canceled December 24, 1904. : The land | 

- was not offered:as the basis of another selection or exchange. but was 

later sold by Tillotson,. attorney in. fact; for Armor, who, by. quit- 0. 
claim deed dated November 16, 1923, cénveyed: the: land to Bok 

Felton, the present applicant. The ‘deed. to: Felton “was: ‘recorded — 


: February. 4, 1924. It’ appears that in-the: meantime the land had 
been sold for. taxes by the treasurer of Park County; tax-sale. certif- 
 jeates issuing December 10,1921, to. George E. Singleton. . Tax deed 
issued June 12, 1925, to. thie holder’ of the tax certificate, and was 
recorded the same. day: i | 


The act of. September. 22, 1999, ‘supra ‘entitled. ce ‘Act J For ia - 


relief of certain persons, their: ‘heirs or: assigns, - who heretofore 
, relinquished lands dnside national, forests to the ‘United States oe 
‘provides in part: ee eee : a : | 


That where any person. or persons in . good. faith relinquished to: the United 


‘States lands. in a national: forest. as a basis for. a. lieu selection, under: the Act... | 
of June -4,. “4897 (Thirtieth | Statutes at. Large, pages. ads, 36), ‘and failed to get 


their lieu selections of record” ‘prior to: ‘the passage ‘of. the Act of March. 8, 1905 


(Thirty-third ‘Statutes at ‘Large, page 1264), or. whose lieu: selections, ‘though: 
duly’ filed, are. finally rejected, the Secretary of the Interior, ‘with the approval ae 
- of the- Secretary of Agriculture, upon application of. such | ‘person’ ‘or. ‘pérsons,. 
their heirs or: assigns, is author ized to accept: title to such: of the base lands as ek 
“are desirable for: ‘national-forest purposes, which. lands. ‘shall: thereupon ‘become a. 


Py “parts. of the nearest - natioual. forest, and, in. exchange. therefor,” may ‘issue. aS 


patent for not to exceed: an equal value of national-forest land, ‘unoccupied, ates ee 
vn surveyed, and: nonmineral in’ charactér, or the Secretary of Agriculture. may 


. authorize the grantor. to cut: and: remove. an. equal value. of timber within. the 


ieee | national forests. of: the same: State. Where. any exchange. can: ‘not be- agreed a . 


: upon. the . Commiss: oner. of. the General Tand: Office: is: hereby authorized to ores. 

 velinquish and quitelaim to. such ‘person or persons, their’ heirs: or assigns, all oe ef ae 

-.*. title: to: ‘such lands which | the respective relinguishinetits. 08 such: erent) or 2 
o persons may. hhaye vested in ‘the. ‘United States. pk Raacee ab “6 eo 


The ‘purpose of the act, where an écchadiss'c can nok “ee agree ad iipon, ae 


and when the relinquished base lands have not been disposed oforap- 


a propriated t to the ae use, as s explained 1 in section. 2 thereof, was, 3 to o a oe 


® 
=~, 


486 “DECISIONS RELATING TO. THE PUBLIC’ ‘LANDS ma VoL 


ae a. formal finch on behalf of: the United Stated: of ee a : 


Z ever. interest In. the land it. had acquired, from the party who had. at. 


relinquished the-same to the Government... The department has con- i 


strued the act as remedial in character, and held that it should be lib- : 


: a ~ serally. construed so that its benefits may be extended to all those. who — - 
 seome fairly within. its scope.’ W. J. umes ( 50 L. ‘D. ecole The de- ae 


ee ‘cision in that. case states (p. 437) — pee 


The department i is ‘of the opinion that. in a case where the daimant ot the base 


_ Jand openly announces that he. does not desire an exchange and declines to apply es 


ran for-one it must be held that an exchange can not be agreed upon and that, all. | 


- else being regular, a quitclaim deed is authorized. 


Upon further consideration the department i is. Mosiaesd that ee 
denial of a quitclaim deed in the instant case, substantially upon the © 


oe ground that the land. had been sold for taxes at a time when the legal 


title was in the United States, was erroneous. The act explicitly pro-_ 
vides that the. quitclaim - may be to the person. who. relinquished the - 
“Jand to the United States, his heirs or assigns. The Government has 
_ no equitable right or interest in the lands. and is not concerned with 
the interests ‘or claims of. third parties. The recorded deed of re-’ 
ae linquishment. to the United: States clouded the title to these lands, and 
it is the duty of the department under the law to. remove this cloud; be 
- go far as possible, by disclaiming ownership. 
The department’s decision of June 30, 1928, is -therafore recalled 
| arid vacated, and the action of the Commissioner p denying a quitclaim 


d dis ce ee, ae, 
sae ee Sg - Reversed. 


SAMUEL r ‘MEGUIRE 


- Deokited September 5, 1928 


‘Nammowan "Forsers—Fonss_ Iasv_ ‘Smponoy-“Ruxrxqursmansin—Quiorar ae 


ee ‘Deep—AssionMENT,, 3 ae 
A quitclaim deed. execitted: ‘by ‘the ‘United: States: ‘pursuant: to. the ee of dep: | 


tember. 22... 1922, conveys only. such. title: as. was: acquired. by the: deed. Of... >: 


2 . 2 relinquishment ; and. the fact that the party. who executed and recorded | 
the deed. of relinquishment. did not have: a. perfect. title to the land would — 


| Snot. be ground for denial. to. him of : a quitelaim deed, ) Provided that he had” we Hie 


. not. assigned his rights. | 


See Nationa” ‘Forssré—Foxust Lv | Sutyorton RELINQUISH MENT —QUITOLATM cae 


- Deep—Arpricatton—ApstRacr OF ‘Trrrg—ALIENATION—EWIDENCH. 


The requirement in “the. proviso to section one Of the act of September 22, ie 
» 1922, is fulfilled if the applicant for quitclaim deed under. that act furnishes. 


an. abstract, brought: down to the. date’ of his. application, showing that. = 
. the deed of. ‘relinquishment to. the. United. States had. been. recorded and." -_ 


ac - that he had: not since alienated the land. 
‘A ‘DEPARTMENTAL DEcIsIon. Crrep AND APPrIED,. a Pe eee eee 
Cane of The Collins Land Company (51 L. D. 490): citea aud: applied. 


“ 


ie a2) os “DECISIONS RELATING TO. THE ‘PUBLIC: LANDS . = age ABT re 


ae é Fixer, Pirst Assistant Seoretary :. 


Samuel F. Meguire has’ appealed frees a decision: of. the. ‘Cominia: — 


oo ; > tia of the General: Land Office dated March 12, 1928, making. cer- : oes 


- tain requirements in connection with his request ioe a quitclaim deed — Paka 
2 to blocks 1, 2, 3,.7, 8, 9, 10, and. 11, town of Acton, California, Dees | 
0 apart of Sec. 36, T. 5. N, R 13-W., S:B. M.. he 
It appears: that ‘said: Meguire, ‘bnigaitiod;, by: ‘decd: ‘erected. oa es 
- recorded: September 14, 1901, ‘conveyed to the United States a tract 

of land in the Pine: Mountain and Zaca: Lake Forest: arnt: Los: ee a 


| Angeles County, California, described : as— 


Beginning at the southeast corner of. Sec. 36-1. 5 N, R 413. W., “8. B M.; bio. ie 


; : _ thence north along the east line of said section 4; 980. feet; thence west 660 feet; as a = 
~~ thence south. 660° feet; thence’ west 1,980. feet; thence south 660 feet; thence 9 


- east 660 feet; thence: ‘south 660 feet ; thence. east along: the south line’ of said: 
section 1,980. feet: to: the ‘place of ‘beginning , containing. 80° acres ‘of land, ‘and ee - : 

being otherwise described as. blocks one, two,. three, seven, eight, nine, ten, 9) 

and eleven, as shown on the map of the town of Acton, as per: map recor ded in a A 


; book 52, page 7, miscellaneous records, of said county. 


On September 380, 1901, ‘said Meguire filed, i in thie Tacsoii; Ariba, ee 


= land office an application to select, in lieu of the tract, above described. oo 
: under. the exchange provisions. of the act of Jw une. 4, 1897 0. Stat. i: 
11, 36), a tract of 74.23 acres. . 
: By decision dated J uly 28, 1903, thé Conger of the Gandia 
_Land Office. held that. the. abstract, of title. showed that the blocks 
| described were on September: | 13, 1901, “sonyeyed to the selector, but 


me ihe Comimianoner ‘of the: Gael ‘Land :6 Office that, in view of the poe 

~ great; difficulty. of correcting: the abstract, he. had decided’ to file an 
application to. make soldiers’ additional entry for the selected tract, 00" 
| “Whereupon the forest lieu selection was canceled on December 2; 1903. ee 
 The..decision. appealed. from: required: ‘Meguire to furnish an ab-. 
2 stract of title brought. down to the date.of the recordation of the deed - oe 


| © oF conveyance to the United States. - In the appeal it is. contended Ce ks 
“that all that should be: required. isan abstract. of-title from the date 


of recordation of the feo ee down. to. the. date of the applica: ore 
woe tion for quitelaim deed. oe a 
_.. The application: for. quitclaim was filed September 15, i997, sandee see 
a the. act of September. 22, 1922 Fase Stat. b HIT) the. -Prowisg | to > section ee 
n dk of which: reads as follows: . a ane 


‘That such. person or petsons, their, heirs. or assigns, ‘shall with: five’ years 


~ ae pe the date of this act make satisfactory proof’ of the relinquishment of pee “ 
| ony lands to the United States by ‘submitting to the: Commissioner. of. the. General mithatern ee a 


Land Office an abstract of title ‘to such lands. showing. relinquishment of: the. te: = be 
_ Same to the United States, which. abstract or. abstracts shall be retained. in the” ae Case 
iba oe. of the General Land Office. | oe eee 


e 488 ai _ DECISIONS: RELATING TO. THE PUBLIC. LANDS % ie “tot Re ae 


s To sandille Meguire to a “quitelaim deed it is not necessary that he : - 
show, by abstract of title, that he had a merchantable title to the base pene? 


land, but it is necessary. that he show, that the deed of relinquishment: 


a to the. ‘United States was. recorded. and that he had since made oe : - 


va effort to alienate the land. mee oe 
... To this effect was the decision: in 1 The Collins Pand Ce (ot oe 
or D. 190), wherein it. was held that the. assignee of the selector, whose ° 


ee selection was canceled on the ground that. he aha not: have title to the ae ~ 


ak base land, was entitled to a quitclaim deed. 


While. it is. ‘necessary, as: provided .in. thé. statute wield ieee 


- . that the applicant for a quitclaim deed furnish an abstract of title 


showing relingquishment of the: land to. the United | States, such 
abstract. need not show any prior conveyances but it is essential cantar, 
that the abstract be brought: down to the date of the request for 


= ~ quitelaim déed.in order that the Land: Department: may be advised 
. as to whether the party” ‘who: relinquished” the tract had made an i vas 


oe . fo | assignment, of his rights j in. and to. the land. . 


In executing a quitclaim deed, the. Land ‘Départineit. digests the 


a : . United States of only such. title as was: acquired by the’ ‘deed of = : : 
ees relinquishment, and” the fact that the person who. executed and “ Pe 
. yecorded the deed of. relinquishment did not have perfect title to the" 3 


~~ Jand would not warrant the denial to him of a quitclaim: deed, ‘pro- 


8 vides d he had not assigned’ his rights. This was. the effect, of the 


_ ; decision i in The Collins Land Company, Supra. 


~ Meguire should. be accorded the privilege of farnichitig: an. pos : 


| . of title showing the relinquishment. of the tract to the United States, ae 
: brought. down to the current date. If such an abstract is furnished, 


and it appears that Meguire has not assigned his. rights, the > quit- ws 
~ claim deed. requestéd should: be’ executed and: delivered. | re 





~The decision Berane from 1 is 5 modified to Agree. with the fore- S - 
= M Modified E ae 


| BYERS v. STATE OF ARIZONA ue he _ - — 


oe ey st " Deoided: Septeniber 10, 1928: 


Vn a Soxt00L Lanp—Anizowa—Nanion at ‘Fonesrs—Wrrnprawat—Vasrm Ruerrs— ae 


RESTORATIONS. 


“Section. 1946, ‘Revised Statutes; aerely: reserved ‘sections 16 ‘and 36 3 in Coch. a 
= township - in the ‘Territory ‘of Arizona from disposal ‘by the United Statesin 
mee contemplation of a future’ grant, and the inclusion. of those sections within a oe 
_. national forest by a withdrawal prior to the enabling act of June 20,1910, 

a suspends the vesting of. ile thereto until their restoration. to. the public Sigs ae 


eee domain, 





a ee 7 "DECISIONS. ‘RELATING TO. THE PUBLIC LANDS | ‘2 ee 


Soxo0n Lawn — _AumoinA — “Wansowan: Fouiars « pan Veen. ‘Rigets - — - MiNERAL ai. 


~ Lanps—O1, AND. Gas ANDS——PRosPrcrine PERMIT. Sees ae 


Only nonmineral lands were granted: to the State: of JAvizgne: for. schoo ae Per a ee 
poses. by: section 24 of the: act of June: 20,1910, and. where the title: POCA ee 
| designated: school section ‘has not. vested in the: State the: Government, MS  F 
furtherance : of: ‘its. right: and ‘duty: of: investigating: ‘and. determining ee a ot 


character: ‘of’ the land; may. grant an: oil and: gas. prospecting. permit: : 


we ‘oxen. ‘Lanp—Minmnan’ Lanps—Wirripna wats-—Rusmayarions—Srarorms:” Tee cee: 

‘The act of Br anuary. 25, 1927, ‘extending the grants of school sections. in ‘iad ie ce 
to certain States to embrace’ lands. mineral in’ character, had no ‘applica- at a: 
tion to lands within. reservations existing when the: act became effective. e = ie eee 


- FrNway, First. Assistant Secretary: mee moe ec 


By decision of December. 13; 1927, tthe Goinihislonat of the Genietal ae : hee 


hee : Land. Office: rejected. the oil ‘and. gas. prospecting permit application = - ae 
fees Edward. R. Byers, filed April 1, 1927, as to Sec. 16, T. 18 N.; R a ge a 


WG. & SR. M, , Arizona, for: ‘the reason. that. the land et ee ee 
oS “school section of the State of Arizona? * to. which the State’ Ss rights had hey ae a 
‘attached. - « oa ee 
~The applicant has ‘appealed; calling attention: a othe: fact: that thor ee, 


ae awit is within the: boundaries of ‘the: ‘Tusayan National Forest, and - = ae 


: » ; citing. section. 24 of the act: of J une 20, 1910. (36 Stat. BOT, 572 ) 


as. contends that. the. Secretary” of the’ Interior’ “ should assume. waliss ae A 
(oo  diction.of oil. and: gas ‘prospecting permits and distribute. the proceeds eee ne ee 
8 to the. public. schools of. the: State of Arizona; as. done through - the as 
eee several. national: ‘forests where school: sections: are. included within. a: 
their area, in cases where same include:timber or minerals”; that == 
| ~~ such permits. should be granted by: this: department: pecause: the’ ‘State ie eo 
of. “Arizona: has. no. eSacmeien. ‘whatever’: ‘over ' school: ‘sections = eee 


Z i situated. 


2s The: appellant request an “@asty decididin Baeatibe the 5 State < of b Arie ae = 
gona, ‘refuses’ to lease ' or grant: prospecting “permits: for such: ‘school : 


‘ : i sections, and because prospecting and development: of! such: lands: far - : 
held up:since neither: the: — nor’ "the: ‘State of Axizona’ as: Ve eee a 


3 sume jurisdiction. .:, ae a peer 
Plat of. survey: of ‘said township § was. dcanceptal ‘end: filed j in: “4878; eae 


Part’ of the township, including Sec..16, was ‘withdrawn. by. the Sec- “ 
_» retary of the Interior on November: 25s. 1907, for: a, proposed, addition a. : - 
~. to the San Francisco Mountains National. Forest. The same land was 
-. ineluded in the Coconino National. Forest: by proclamation. of July Jo) 
wake 1908, and. on nd nly 1, 1910, , the n name was changed: to Most National ee 


bli Forest. 


That in. Sgidaition te eeciods. ‘dhifeen ‘and ehinty sti heretofore’ posetved ‘tor - 


-” 


ee ‘ the. e Territory: of Sons eens: two and etl in’ every, ae in said ‘ ~ a. | . 


- Section 24 4 of tthe st of Ju une 2 20, 1910 0 (8 Stat, 387, B12) reads isin ee 
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a * proposed State not’ otherwise. appropr iriatéa at. ‘the date of. the: passage ‘of f this - - 


act are hereby ¢ granted to said State for. the support. of common schools. ae a Me 


ie And provided further, That: the grants of sections. two, sixteen, ‘thirty-two, and oo ; 
.. thirty-six to said: State, within : ‘national. forests now existing or proclaimed, —e 
| ~ ‘shall. not. vest. the title to ‘said ‘sections in said: State ‘until the part of Said na- 


farts, tional: forests. embracing any of: said sections is restored to. the: public. domain ; a . 
| but. said. granted sections: shall. be administered : as a ‘part. of said: forests, - and. 


| at the close. of each. fiscal. year there shall be: paid: by. the Secretary of the ‘Treas- ee Be 


ap ury to the State, as income for its: common-school ‘fund;: such: proportion. of: the . 
: (gr oss proceeds. of all the. national, forests within Said State as the area of lands . 


_ hereby, granted to said State for. school. purposes which are. situated within: said. a 


. “.. forest reserves, ‘whether surveyed or. ‘unsurveyed, and. for which. no indemnity. . | 
core ‘has been, selected,. may bear to. the total area of said sections when “unstirveyed af an 
ie to be determined by. the Secretary of. the: Interior | ee ee ee 


. The reservation of sections 16. and 36. referred to, is andl in. “sec: a, 


: : | f tion 1946. of the Revised Statutes. - No grant. was thereby. made, no — i 
3 ~- title. was. ‘conveyed, to the. ‘Territory: of ‘Arizona. - It was. merely. Bocce, # 


aa reservation from disposal by the United: States in contemplation of. : 


= a ~The grant of échl's sections to ihe State of oe qniler section = 
> a8 of. the. act of J une 20, 1910, “was: of nonmineral. lands only. Inas- 5 | 
Oe: much: as-title to. the section in: ‘question : has not. passed, to- the. ‘State 


a future grant. Inasmuch as the withdrawal for a national forest: 


| “occurred prior to the: time that. the enabling act. of Ju une 20, 1910, ee ne 


| Supra, : was passed, title to ) said. Sec. 16. has. remained . in a the United on 


: the Government has the right: and. duty of investigating and. deter-. 


ee mining: “whether. the land. As. mineral -j in- character. - -For. the purpose. : a oe 


- of: such investigation. and determination this “department may grant as 
yh, (a oil and gas prospecting permit. In: this connection, see. instr ee = 
tons of ‘September 17, 1925 (51 L. D. 196). yee ea 


‘The act of J anuary. 25; 1927: (44. Stat. 1026), extending 1 5 gradite se 


oe Of school. sections in place. to. certain. States, to. _embrace. school , sec-. 


sl ~ tions mineral: in character, has no: application: whatever 3 in: this: case. . 7 oe 
- Subsection. (@): of section 1 of said. act. provides— i airas oo eae - a ie hes 


ied «ee ‘That any. lands i within ‘the limits of. existing. reservations: « ‘of or by oe 
oe. the. United States. Beh: Poo ane, -excludéd from: the’ provisions: of this act. 


Coan The department ie Sohstiuied: this “potion: of ‘the’ act “as follows - = 
oe (eizeulae No. 1114, 52 L. D-. 51, 5B) oe ee ee 


“School- section lands’ included within ‘the Limits “of” existing reservations of aan 


= 2 or by the United: States - “8 are-excluded from. the provisions of the act: ae 


o 20. “Phe words “ existing’ reservations » as used in subsection (e) are construed © 
oe penaenly and subject to specific. determination in particular eases. if the need — 


cout therefor shall arise, as. including. Indian. and military reservations, naval and eee cs 


- - ; ~~ petroleum | reserves, national parks, national forests, stock driveways, Teserva- , 
-. . tions established under the act of June 25, 1910 (36 Stat. 847), as amended by. 


the act of. August. 24,. 1919. (87: Stat. 497), and all forms. of. Executive with-9 sie 


Poe ca drawal recognized | and construed. ‘by: this sepantinent as: reservations existent | aa Mee 
S ee prior | to sears 25, 1927. i eS 
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: The ‘deciaion: appealed ona is erred: and: the reterd 3 is ec te 
_ to the General Land Office for consideration with a. view to issuance _ SO haa 


of a. permit. - 


ADA ‘MONIKA WILLIAMS: 


| Decided Septomber 19, 1928 


| Pavane Ctain—Boanb:< oF p Lab CosnersstoNens—Panent—Lano Depannaennnn— : as hep ae 


. SUBISDICTION. DSR ook ate 


By the. act of March 3, 1851, Congress euiiied the legal. procédiure by which a 
a corrective | was: afforded: for a. wrongful, confirmation of a Mexican- Jand ia 
grant by the Board of Land Commissioners, and the Land ‘Department ig. 
without. power to: review. a decree of. confirmation. based ‘upon the findings : ee 
of that board and, upon: the issuance of ‘patent pursuant thereto, is: de- a ae 


es prived ‘of jurisdiction in, respect to lands embraced: in such a claim. 
Coven AND DEPARTMENTAL Decrsrons CITED AND APPLIND. Roe is 


- Cases of Beard v. Federy (8 Wall. 478), Thompson. vy. Los: Angeles: Far ey - ae e 
and. Milling Co. (180 UW. 8. uvaee Whitney ve United States (181. U. 8. 104), 7 aC oe ze 
Ben McLendon. (49. Li: D: oe) and Fohn Adams ot al. CL Le D. ae “— a 


| > and applied.. | 
=, Finney, First Assistant ; Secretary: 


| - Appeal has been filed by ‘counsel: ‘fox ‘Ada Monika. Williams fori ies 
an decision of: February 14, 1927, by. the Commissioner of the General. oe 
Land Office, affirming he: action of the register of the local land = 
- office at Los Angeles, California, in rejecting Williams’ S homestead S 


_ Reversed. i, 


application for land described as fractional E. EK. Yy Sec. 33, and oe 


. _ fractional W. Wy W. % Sec. 34, T. 1 S., RY 17-W., 8. B. M., Cali- ro ae 
fornia. "Numerous other: ‘similar applications for. ands in ) the: same ee ee. 
7 general vicinity were rejected in the samedecision. - aa as ey 
- The. tract. descriptions. given: in: the applications have: no 5 étintence? 7 : 
ery fact;* ‘as ‘the’ lands have never: ‘been | ‘subdivided into’ sections: A 
— boundary survey of a private-land claim: was made in this. locality —. 
_ which meandered. the ocean, and the. descriptions contained in these © 
gee applications. are either within the confines’ of that grant, or r include at ees, 
os areas. oe eo ae a : . & ie She bs be a: io 
ay 2 ~The ground: for ‘rejection, in “all of these | cases: was: “stated. as - 
| ; "D fa as the. records. oe a. eee of. ‘the. range: applied ‘for are within: - 
the. exterior. limits | of. ‘the ‘Mexican grant known as: the. = Rancho Topanga ic 
See Malibu. Sequit, 7 which was patented. to. ‘Matthew: Keller, Aug ust - 29, 1872. (vol. 
oe 9, pages 40 to 56, inclusive), and the remainder of. the lands applied for: are: ae Z 
in the Pacific. Ocean, which borders. said grant. on thé south. Therefore; ‘the 


. lands are not subject. to homestead entry. . ‘Ben “McLendon | (49: L. D. “548° and ao 7 
49 Ty ‘D Pale and John. Adams. et al OL Le D. (591) and the cases” cited | 


: : therein, 
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a Te belielt of these Sop licants ‘it is soneended: ‘that. ‘thie, decision: = a . 
oo aeculed from ignored the requirements of the Mexican law i in regard ru 


A “to grants thereunder and the provisions of the treaty in respect. ton 2 
_ ‘Mexican claims violated the act of March 8, 1851 o Stat. 681), gov- 


-erning. the adjudication. of. private-land slain in California, and _ 

: ~~ disregarded the decisions of the Supreme Court as to the essentials Pee 
_s f or establishment of valid claims under the act. | ne GA 
It is asserted that the said grant was in legal | effect 1 no 9 giant that ae 


on 7 it never had any validity - under Spanish, or Mexican law; that. it was 7 


_* unlawfully and corruptly confirmed; that there was no proper, foun- " 
_. dation for the patent, and that-it-is Anil. and void... It is accordingly tare. 
~ contended that. this department. should: ignore and hold for ae 


2 such putative grant and patent. , 
: Concession to. these’ demands would. ial ndjidication Ge novo 


me S hepeene the merits of the grant. This untenable position so mani- 


festly conflicts with; the’ plainest. principles. of. jurisprudence, the 
letter of specific statute, ‘the repeated decisions of this department - 


He in like cases, and applicable, rulings of. the Supreme. Court, that.any: 


: elaborate demonstration of sO palpable an error would be mere . 

supererogation. | eae | | | 

“This grant. was copnied: by. the United. States District Ghar i | 
‘the Southern District of California: at its October term, 1864, acting 


under authority of the said-act of March 3, 1851. “Appeal from that 


decision was taken by the Government to the Supreme, Court of the 


3 - United States, and by decree:of March 10, 1865, the appeal was dis- 


missed on motion of the “Attorney General.. “At the October term, 
oo | 1865, the: said district: court. declared the decree of. confirmation final. 
. Section 18 of the said. act of March 3, 1851, in. part, provided: 


| oo * for all claims. ‘finally: confirmed | ‘by: the’ ‘said. ‘commissioners; or. py: i 
oe the: said. District or Supreme: Court, a patent, shall issue to the: claimant. upon a 

; his presenting to the general . land. office an. authentic certificate. of such .con-; | 
_-firmation, and a plat or survey. of the. said land, duly certified and. approved ~ | 


by the surveyor general of ‘California, whose’ ‘duty it’ shall be’ to. Cause . call aa 


a ee private claims which ghall’ be’ Laie confirmed: to. be acerrately 1 surveyed “and a“ 
84 to furnish plats of the same. . eee ee Rca dee 


Pursuant. to. that authority the t tract was s surveyed, and patent wis : 


ae issued thereon'as stated. = a ae 


Section 15 of the. said act reads 4 as tollows: 


And be at further: enacted, That the final. decrees. rendered by. ‘tha. said. com: ss a,” _ 


< heebiers or by the District or Supreme Court of the United. States, or any: 


7 ~ patent, ‘to be issued under this act, shall be conclusive between the United — | 
States: and. the said claimants only, and shall not affect: the interests of third | 
—- persons. 7 


pens, “Th the amine cases of Ban M Lal (a9. L. D. 648): and John z | 
wa Adame et ad. er L. D. Bot) the department, ss ie PS ghe 
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1 


re ‘contentions! thers ade and here tetteratad: and its ‘was ‘origi: i, | 


7 as sively, shown. that this department never did have. authority to adju-. | i | 
_. dicate such grants and has no jurisdiction to disturb: a. patent, issued nee 


oo on such confirmed: claim. | In the former case it was ‘said: (p. 556) > 


The ‘only. theory then on which an ‘entry could ‘be. allowed under the es 


= - application must be. based. on. the supposition. that. the Land Department would : - 


-. be justified in ‘either: ignoring the existence of the grant and the patent or in = 
_ suspending the application until after. it had 2 its. own act declared the grant . oes, 2a 


7 invalid and set” aside: and vacated. the patent, e 
It. seems unreasonable. to believe. that it could be: seridealy, eontendéa in any 


quarter that this department, a mere subdivision of the executive branch of ce 


the Government, has the power to inquire into, adjudicate, and vacate and ‘annul — ee: 


a decree of confirmation solemnly entered in this. ease by the ‘United, States _ 
_ District Court: after: the facts have been. ascertained and’ adjudicated by: the : 


- Board: of. Land > Commissioners to whom Congress . committed the. ‘power - to as: | ae 
| determine the validity: ‘of such grants in the first: instance. And this is: especially Wes ee © 
true since there was no: existing law. at the date. of this confirmation which . _ 
clothed any. executive. branch of the Government with any power to. inquire _ me 

-- into or judicially determine the validity of. or. any. question. affecting Mexican.» | 

_ grants or to take any. other. action whatever in. relation thereto, -except the mere = 
act of surveying the. lands: embraced within them, and the issuing of. patents. 3 


after the grants had. been ' confirmed. Such ‘a. contention is made to. appear © 
more unreasonable when it ds remembered. that the courts” in considering: the 
effect of. the decrees: of confirmation of: Mexican claims by the Board. ‘of. Land 
* Commissioners. and the district, court, have said that. vb final. decrees, touching 
the validity of such. claims, rendered by: these tribunals, are. conclusive and final 
between the. claimants and. the United States. Such. decrees are. not open to 
-_Teview in.any, court.” ) poe tee <> : 


The authorities there Sid di cadapletaly refute: in L every ers the 7 
contentions renewed in this case respecting the salty of the cons 
: firmation of the grant and the patent issued thereon. | | 
A consolidated brief recently filed in. support. of homenend: Bn ke 
don: for lands embraced i in this and other patented Mexican grants — 
| reiterates the contentions theretofore fully presented and’ insistently. 


urged. | The’ said. brief undertakes to show: that. the patents issued — ve 


- for the four. grants therein discussed’ are: utterly worthless and void, a 


* as. having been issued upon grants confir med without. legal authority. . e. 


2 It is contended. that the Government of Mexico had no authority to — 3 


ee grant. lands. except under the provisions of its general colonization ae 


act of. August 18,.1824, and the regulations thereunder, of ‘November. ae 
-Q1, 1828; that: it had- no authority: to. make a grant.in California 5 | 


ne ifier May - 13, 1846: that no Mexican. grant was entitled to, recognition 


"Fa 43 unless it: was oa of record in the archives of the Mexican Govern-. 


Bo ment; that the said grants, having been confirmed ‘and patented a ees 
In violation of these conditions and ‘restrictions, are: ‘not. now entitled 


to recognition, but should be regarded : as mere nullities’ ‘and as alford-. 


“Ing no ‘obstacle to. the homestead applications. 


‘Without. attempting to demonstrate the sien sufficiency’ of: ice 7 


grants a at the time when they. were sy gaa to the Board of aad a on 
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’ “Oaiiiasicnais fon. sondemabons it may be. well to suggest that ae _ 


. = re stated’ restrictions and.-conditions were not sO ‘inelastic. or certain as. 
~ eounsel, contends. In the case of Money Ve United States Lea U. . 8. de 


7. 104, 108, 112) it was said: 


In. reviewing questions: arising out of Mexican laws veining” to Jana titles ’ ee f 


. we recognize what an exceedingly. difficult matter it is to: determine: with any- 


oe thing like. certainty. what, laws were in: force in Mexico at any. particular time i 7 


prior to: the occupation of the. country. ‘by. the American. forces in 1846-1848. 


This difficulty exists because of the frequent political changes which took place ~ ) 


in that’ country from. the. time. the Spanish rule was first: thrown off down to 


the. American ‘occupation. . Revolutions and. counter-revolutions, empires. and 7 
a republics followed each other. with. gr eat rapidity and in bewildering confusion, nt 


and ‘emperors,: presidents, ‘generals, and : dictator S, each. for a short. period, | 
Y played: the. foremost part in.a country where. revolution: seems during that time _ 


a : to have been the natural order of things. Among the first: acts. of each govern-- 4 


ment, was generally: one Tepealing.. and  aullisy ing all. ‘those of. its: predecessors. es oe 


Ap the eaily history of these’ Mexican land titles it naa been supposed that | | 
‘the colonization law: and the regulations above mentioned were all that were | 
in force in Mexico’ after their dates. United States v. Cambuston, 20 How. 59, _ 
635 United States v. Vailelo, 1 Black. 541, 552; United States \ v. ~ Vigh, 13 Wall. a 

449, ABQ. eS ee | . 

. - Subsequently, the claim was “urged: ‘that ee law aud ‘the regulations had. | 
been repealed by virtue of the: law of: ‘April 4, 1837. ° (Reynolds, Be 229.) See. 
. also law of April pire 1837, p. 924 of Reynolds’ Compilation. . : 

The claim. was urged. by way of argument by counsel: and referred to by. Mr. 
Justice ‘Lamar ‘in hig opinion in Interstate Land Grant Company v. Maxwell 
— Lend Grant Company, 139. U. Ss. 569, 578. Again, in United. States v:°Coe, 170 
TU, 8. 681, . 696; - Air. Justice’ McKenna, . in. speaking. of: the colonization: law of ~ 

August. 18, 1824, said that “by.a law passed April: 4,. 1887, all colonization laws 
were. certainly. modified and may be: repealed. . oe ee 

In respect. to: the. contention that. the Goversment of Monee could 
not’ legally’ grant. lands in California after May 13, 1846, attention. is 
ealled to. ‘decisions of the ‘Supreme Court to the effect, that: Mexican . 
authority. to. alienate. the public domain in California. terminated. : 
with the capture of Monterey. by the United States: forces on July. 
7, 1846. See United States v. Pico (23 How. 321) and Beard v. Fed- 


ee ge i aS (8 Wall. 478.). The latter case. may.also be cited i in refutation of « 


ac: atlies contentions | here urged. ~ Among other: things, it ‘was. held 


oF. : (yllabi + 


To give: jurisdiction 6 the Board of Land iOominlssioneré to investigate ‘bad - " 


“detiimine a claim. to land alleged to have been. derived from. the Spanish. or 
_ Mexican “Governments, it is. not necessary that the petition. of: the. claimant. 
: “ghould aver. that such claim. was: supported by any grant or concession in writ- : 


Re ing}. itis ‘sufficient if the petition allege that the claim: asserted was by virtue | 


| of a. right Or. title derived from either of ‘those governments. The Pele or s 


7 title may rest i in the general law of the land. uP ERIE oe | 
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A patent of the United States issued upon a: contivmation on a ‘dain ‘to lana oe one 
: - virtue of a right. or title derived from: ‘Spain or Mexico is. to be regarded. in - 


two. aspects—as a. deed of the United States, and as a record. of the ‘action. of. _ 


the government: upon ‘the’ title of: the’ claimant. as it existed. upon the acquisi- a ae 


tion’ of California, As a°deed its operation is that of a quitclaim, or-rather'of rete 


~ a conveyance. of such interest as the United: States ‘possessed in. the: land,: and oo es 


. ittakes effect by relation at the:time when proceedings were instituted-by the = 
; » filing: of: the petition before. the Board. of: Land ‘Commissioners. . “As-a record. Of re 


oe - the > government it. Is evidence that the claim. asser ted was valid. under the. laws a 


ne of the treaty. and | might: have been located: under the’ former ‘government; “and 


is, correctly. located now so as to embrace the: premises as they are surveyed ‘and - 


aoa described. As. against. the government. and: “parties claiming under the orern ‘< gf OE 
3° ment, this record, so long as it remains cunyacated, is conclusive. ; is 


eras - The case. of Thompson. Ve Los Angeles, Farming and Milling oe ue : 
(80 U.S. 72) involved lands in‘ the Rancho “ex-Mission de San & os | 


aS Fernando, ‘one of the grants here i in question. That: claim was ‘based S : - ae 


ona deed of grant by. the. Mexican governor. of California madeon . °° 

June 17, 1846.. The claim - was: confirmed by. ee Board of Land ne 
ots _ Commissioners and. ‘was patented. ee AN 

~The above case was. an action in efectmant. Aroaght: by. ‘di iihant” 


under the. patent. . The defendant alleged that. the Governor of. 
~ California had no. authority to make the grant and that: the: décree 
of confirmation was without authority. of law, and was: absolutely | 
void and.a mere. nullity. and that the patent was. likewise null-and | 


void. In speaking of the. authority of the Board of Land Commis- - oS 


sioriers and the. effect, of the decree of confirmation and patent under 
“the: act of: March 3, 1851, ‘the court, said. (p. TI) = eee 
a ee The power. to consider. whatever’ was necessary oa the validity of ‘the 


claim—propositions of. law. or propositions. of. fact—the fact of a. grant, or the . 
power to. grant, was conferred. -If there: should: ‘be: a wr ong decision the. remedy “ 


was not: by a. collateral attack: on. the. judgment. rendered... ., The‘ statute provided. es i 

the remedy. » It: allowed an, ‘appeal, to the District. Court. of. the United: States, 

and from: thence: 40: this. court. > ‘Legal ‘procedure: could ‘not. afford any better. 
: safeguards against error. - Every. question which could arise on. the. title claimed. are es 


3 : could come’ to and receive judgment ‘from this court. | The scheme of: adjudication . on a | = 
- “was, made» complete and. all’ the purposes of: an: act to. give: repose. to titles. 2 
were accomplished, And it was certainly. the purpose of the act. of 1851 to 


- give repose to titles. It was. enacted not only to fulfil” our. treaty obligations ae 
to individuals, but to: settle and define what portion. of the ‘acquired territory ee 
was: public ‘domain, It not only. permitted put: ‘required all’ claims. tobe 'pre- 


o ~ sented. to: the board, and: ‘barred: all. from: ‘future. assertion: which. were ‘not: ‘Dre-- 60... = 


sented: within two years. after the date of the’ actz:” (See. 138. ye “The jurisdiction ee 


_. Of the board was necessarily commensurate. with the purposes. of its creation, © ss 
and it was.a jurisdiction to decide rightly or wrongly. | If wrongly, a corrective ig ee 
he Was afforded, ‘as ‘We have. said, by! ‘an appeal: by’ ‘the: claimant: or by the United eos 
States to the ‘District, Court. (See: 9.) Indeed the proceedings in: the’ District 1 
Court were really. new, and further evidence could be taken... (Sec. 10.) Upon 


fs, : the - confirmation of. the claim. by: the. commissioners: or by. the. ‘District or ‘ae - 
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 Sapremé Court, a patent was to issue and be conetisive against the! e United tae” 
- Stites.. (See. 15,): Soba here , ' 


Te should be clear. that tHiese ‘Satenited J andes are aot open. to Panther 


Pa entry and it is to be regretted that claimants should indulge the futile ue 
_» ‘hope that. this: department. will allow entry. in conflict with the ~— 
patents: The: several hundred’ such applications which have been . 
| filed involve a burden on the Government i in: disposing of them and 
can only” result in loss and. disappointment. to those who. have. been ig cree 
drawn, into this hopeless adventure: : Ci ae | 


The decision mappealed ¢ from i ie eee ae @ ee ee 





| LESTER A - PARKER . 


-Deciaea September 28, 1928. 


: Isovame Teact—ApeLication—PurcHase—Srarures.. 


"Disposition of an. application for the. sale of | an Isolated Gan of pubite. land . 
. pursuant to. section: 2455, ‘Revised Statutes,. as amended, is. to be ‘governed © 


- by. the. conditions. existing at the time the application is filed. rather than | = 


“at the time that: action thereupon. is taken. by. the. Land Department. 


‘ Year ‘TRacT—APPLicATION—-ADVERSE (Chane—Homestsap -Eyrey—Pasren. et oe 


“ENCE Rient—Lanp, DEParTMENT. Ce | | 
“Where: action. upon an application’ for. thé ‘gale oe an “inolated. tract éE publi: 


“land, allowable when filed, was not taken by the Land Department.within 

es reasonable. time,’ the: applicant acquired: equities superior. to. those of one 7 oo 

. °» ‘seeking to. include the land within an,entry of an adjoining tract which _ 

oe would. not have been subject to entry’ until after ae of the. tract in dispute acto 
had not the delay occurred. | : | | a ae ae 


a . Finney, First Assistant. Secretary: 


Tester A. Parker: has. appealed. font. the vidcigiolt of thé coain _ 


ooh, sioner* of the General Land Office dated. “April: 25, 1928, rejecting Foes 
Bo aS Taig: application, Cheyenne 042508, for. the sale of the Sw. 4, NEY 
See. 6, T. 30.N., BR. 77 W., 6th:P. M., Wyoming,.as.an isolated 1 tract, 2, aot 
a pursuant : to. section 2455. of the Revised Statutes: as. amended.’ ne, ie 
. The reason ‘for rejecting the ‘spplicetion, a as aes by the Commis- oe ae 
|  Bloner, isas ‘follows: - a ~ | -_ 


: ~The. application. ean Tok! ‘he: ‘allowed under: that pobtigth of. Section: 2455, “Re. ; eee 
ed Statutes, which. permits the offering of tracts. ey for: ‘two, ee i. 


ae . | because an adjoining tract: was: entered on Apr i121, 1927. 


om Section: 2455 of the Revised Statiites, providing for the wale of 7 . | 
= 2 se icolpted tracts, has. been amended. by three acts’ of. Congress,. to. wit, ee 
‘ s the act of February 26, 1895 (28 Stat. 687), the act of June 27, 1906 ” 


ge Stat. ET a ang thes act. tof March: 28, BOL. ar Stat, 7 7 De. 
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The a dict. of February 26, 1895, ‘supra, added the proviso té five: é Tea i _ a 


Shall: not becomie so. eolated: or disconnected: until the same have been. _ : 


_ subject’ to homestead entry for a period of three’ years after the 


-. _ surrounding: land has been. entered, filed. PO or sold; by the 
ey _ Government. “a | és ae 


The ‘proviso ‘quoted shovel was pabens Seon! the. act. or a une. of, 


‘ - 1906, supra, and does not.appear in the act of March 98, 1912, supra, ae : be 
but the circular of January 19, 1912 (40 L. D. 363), ‘with respect i 


: 2 to isolated tracts, reinstated it] In a modified form, as follows: 


| 7. No. ‘tract. of. dand will’ be deemed isolated and oidesea” into tie market oF 


unless, at the’ time application is filed, the said tract has been subject to home 
stead. entry for at least: two years after the surrounding lands. have. ‘been. ee 


entered, filed. upon, or sold. by. the. Government, except in cases. where some 


a -.extraordinary reason is advanced sufficient, in the opinion of the Commissioner. ee ee 


Lee of the General Land Office, to warrant waiving this restriction. 


| The substance of this. provision» has: been carried. through sibse. 


= quent circulars and. now appears in section. 7 of Circular No. 684 oe / 
of February 25, 1926. (51) L. D, 857)... The sections.7 of the two cir- > oe 
-culars cited are identical, except. that. in. the latter circular the words ee 


« “ filed upon, or sold by he. Government,” * donot appear... “e 
In the instant case. Parker. filed. his application. for. the. an of : 


the SW. 14 NE. 14 of the said Sec. 6 on August.31, 1926. The = 


records of the General Land Office indicate that at that date.the . 


land. had been: ‘subject. to homestead entry for two years. after. the. ee 


surrounding lands had been ‘entered. One of the surrounding entries 


] was. that of Otto L. Fluder for the 8. 4% SE. y, NE. \Y SE: %, cae 
SE. UY NE. uy of the said Sec. 6, which had been allowed : on n August, te es 


88, 1921. 


Finder's’ entry was” : dajicaled on Deceiver 18, “1996, Pohick ne ae 


eee three months and 13. days after Parker filed. his application. for. the | aes eS 


-. sale of the tract now in question.. On April 21, 1927, Grace. Wirth , ae es 


vfs “made homestead entry for. the land formerly - embed: in Fluder’ nee ne 


_— entry, and it is her enuy: to which the Commissioner refers in his ee 
| decision. | . ey oe 
While the Coinmianone: s eres which i is very brief, contains’ no ee 


statement of the points of law which’ his action involved. it would — - 


a seem. that he was of the. opinion. that: Parker’ 8. application : for the sale. : 


7 was to be judged. by the conditions existing : at the time he, the Com- : 


a. missioner, took action: upon, the same, rather than. by. the ‘conditions — aa ss 
existing at the time the application was filed. As at, the time of the eee 


| , Commissioner’ S action one of the tracts surrounding the land in: ques- ae = i ‘ 
a tion had not been included i in the entry of Grace Wirth for two OAs, toe ae es 


| BTB22—27—vor. 52-82 
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a : the Common rej jected Parker’s application Sureuant; apparently, ae 4 2 


aoe : # his construction of sections 7 and 9 of Circular No. 684, Supra... 


The department does not agree with the. Commissioner’ S onli a 


Pe sions. In the opinion of the department. the questions arising under : . 
Pa ‘section 7 of Circular No. 684 were to be determined in: accordance ae 


> with’ the. facts “existing: on. Suey bl, 1926, the: date. of Parker's 
oe tes application. — | - 
Since the rendition of the Cou mietoner: s a however, another oa 
Oe ae question has arisen in the case which must. be disposed of. In a.letter 


dated July. 13, 1928, addressed to the Commissioner, the register of 


nee the Cheyenne, ‘Wyoming, district land office stated that. Grace Wath a 


- had filed an application. to amend her homestead . entry SO: as"too . 2° 


~ include the SW. a} NE. a ot the said Sec.. 6, , the isolated tract now in : 
_ question. ES me 


While. it is ‘true fa it has ten ale that's an Fekete oo ee . ae 
o 2 wale. of land as an isolated tract. does not withhold: the land from — 
ae » entry by another person prior to the time when the order of the Com- — 


". poissioner > authorizing: such sale is noted: ‘upon the records of the 


aN ocal: land office (Jacob Schutz, 25 L. D: 146; Erikson v. “Harney, 38 | 
. L. D. 4883.section 9 of Circular: No. 684), ‘yet the department is of 
the” opinion — that the. principle underlying, those « decisions , is not 


. present. in the instant case. 
~ Parker ‘filed his application for. the sal. at. he: sw. yy, NE. vA 
Sec. 6 almost one year and eight months prior ‘to the Commissioner’s 


decision: While the application: for the sale did not segregate the - 


land from entry, it is apparent that. the application was allowable 
~ when filed, and that, as the case then stood, the Commissioner. could -. 
not have ‘rejected it unless he did so through the exercise of an arbi: 
trary discretion, which the law does not. countenance. Parker was 
entitled to reasonable diligence on the part of. the Land Department 


oe acting upon his’ application, and had action thereon been taken eS 
ae within a. reasonable time the situation with. respect to ‘Wirth’ s pro- | 
posed amendment: of her entry would not-have arisen. Under the ~ 


> eonditions existing | in this case it-is believed that Parker has equities 
_». awhich are superior to. those of Wirth’ and that her ‘application to. - 


a a8 acquire the land. embraced 1 in. Parker’ S application for its” sale. should eae 

| not prevent: favorable action upon. Parker’s application. eae a 

ie he. Commissioner’, Ss action accordingly is reversed, “with directions ve’ 
~ that the sale of the SW. 1, NE. % See. 6, T. 80 N R. 77 W., 6th- 


“P.M, , Wyoming, be. authorized in accordance with’ ‘Parker’ S appli- 


ae ue tation therefor, in default of reasons to the contrary: which are hot aoe 7 
es appurent upon: the record.” oe eee ep Se 


eer  Flereed: oe 


com 


Pe Oe ee "DECISIONS: RELATING ‘TO THE PUBLIC. LANDS 499 


J OnN F SILVER 


Z a ear n : Pos. ee | Decided. October 22, 1928 | 


ie ee Stock: Raisuid Homusrmap—APrnites r10N-—V sae I RiGHiTs—Paererenos Rien - ay e+ 


| WITHDRAWAL... 


‘. % rs stock-raising homestead - application aon andesignated land: ‘has. no ee . 
 gative effect, but. merely confers upon: the. applicant. a ‘preference right to”. 


ee - _ enter the land, as against others, when and if. designated as subject to the - aera 


provisions: of the stock raising homestead act, aud a. withdrawal prior to ee ae 


designation will. prevent attachment. or exercise of the tight.” 


eee Finney, First Assistant Secretary: _ , oo <? ae 
-. Reference is had to. your. (Consnieaonee of. he cae Lend’ aa 
. Office] communication of October 2, 1928, requesting: instructions in 
connection with the application. for: additional entry (Sacramento ee 
016959), and petition for. designation of lands under the, stock tais- | a 


ing homestead act, filed by John F. Silver. — = 
Te appears. fon the submission that. Silver. has. a sented a 
in T..19 N., R..7 W., M.D. M., California, ‘upon which he resides. : 
He filed additional application ad petition for designation May 28, 
1926, the additional application being for 160 acres in ‘Secs. 11 and 
es, TP: 20 N., R. 6 W., M. D..M.. Under. date of April. 1, 1927, the 
| Geological. Survey alee a ‘report stating that some of ake tracts : 
applied for, viz, E. 14 NE. YY, NE. Ye SE. Ye See. 15 are not subject. 
to designation under. ‘the. act. of. December. 29, 1916. (39 Stat. 862), 
because included in a: first. form. withdrawal for irrigation. works 


— (Orland pr oject), approved December 23, 1926, under authority. of: a5 


- the act of June 17, 1902 (32 Stat. 388). 


_ The submission: invites. attention. to. various ae eivculpbs’ a - : 
es instructions. of this department concerning the effect .of:an applica-— = 
z tion to enter. and petition for: designation under the stock Talsing °° _ 


act, viz, 47 L. D. 629 and 50 L. D. 580, and to other regulations ne 
- "orders respecting the disposition of. ‘applications to enter, locate, or. a 
s select, public. lands which have been. withdrawn and reserved. for. use. '6 2. 
_ in connection. with. the construction and operation. of reclamation 


on =< Ww orks, or for other t public purposes, viz, aT L. D. 624, 48 L. D, ). 9, an id: 
48 L. De 153, | te a 
The question pr pocentad is. c qhetien Bere thet ‘cir reunetaniese ae sapien 


oa closed, and in view of the rules, regulations, and instructions above 7 : ‘ | 
ee -séterred: to, the ‘action of the Geological. Survey 1 in connection. with Pas 


4 Silyer’ S petition for designation. was correct. | “a4 
For. present: ‘purposes: it is unnecessary. to. review. and. ‘disenas, a an 


~ Tength the regulations. and orders last: above referred. to, or the. prin” oa : . 
a. tiple upon , which they. are. based.;. “However, it. may be: stated that. fee 
fee anes the, decision of the United. States Supreme, Court's in the eases ee 


oe: ~ 500 ae DECISIONS ‘RELATING TO ‘THE PUBLIC LANDS ‘ “vol. oe 


eae ost v. Contral Pascifie Batibans Copan: ‘Qecided: ate eee 


"28, 1924 (255 U.S. 298), and Payne v. State of New M ewico, decided : 
aes} March 7, 1921 (255 ‘U. S8..867), the department has applied the pre. 
' ~ viously more or less well-settled rule that when a person has done all) > 

 * that the law’ requires to entitle him to an entry or to obtain a. right ae ee 


under the public- land laws, he has, in the eye of the law, obtained ae oe 
that right, even though it. has not on acknowledged or. recognized — aes 
by the Land ‘Department. | A contrary . rule was applied | by the 


Eo department i in the case of J ohn J. M aney, decided October 19,1906 ue 


2 (85 L. D. 250), but: by. order approved. May 27, 1921, referred: to in : - 7 


. = circular dated June 18, 1921 (48 L. D. 158), heehee mentioned, ee 
the department miodified the Ade aney case so far as.in conflict with the oe 


action taken in said order, the view being that the doctrine of the 


_ ie Maney case should be made to yield to the principle announced by : 


| ‘the Supreme Court, and. therétofore | ‘more or less directly applied eis o 
—. by this. department: in the case of Charles. Ce Conrad (89 TL. DL eS 


oe (482)... “In this connection see the cases of Rip y Vv. Snowden, and 


 Lowise E. Johnson (47-L. D. 821, and 48 L. D. 349) ; also instruc- 
tions dated Apr i] 23, 1921. (48 L. D. 98), under the oil leasing law of 


| February 25, 1920, “wherein. the doctrine of the Conrad case. was re- 


ferred to’ as having received the sanction of the Supreme Court: 
décisions above cited. o! 


The principle of the Conrtt-c case is not. of recent emlopuien: Tt -. 


7 found expression long ago in the case of Gédlbert v. aneens, (4 L. D. 
- 463), and was therein stated as: follows (syllabus) : a 


~ The right. OL: entry is complete, ‘and in ‘contemplation ‘of law the. land is” 


entered, from the moment when: the application, ‘affidavit, and legal fees are ee 


“placed. in the hands of the local officers, cp 5 i the. Jand is properly subject “to 
such @Ppropr: iation. a 


The idea finds meen in the decided ‘c cases ‘of. Lobhiviia Vv. i ah a . 
(16 Utah 275) ; Hasty v. Bonness- (84 Minn. 120; a XN, W. 896), ay ede 


in Ard. v. Brandon (156 U.S. 587)... 


-~ In other words mere epunictrative dalay i in 5 annliag: or ite aes aS 
a claim of record for lands. subject to entry does not in anywise affect. - 7 
the legal operation. of a valid application. ‘However, it should. be 25 . 
noted that the rule is pertinent only to cases where, upon the faceof > 
> the record, the applicant i is qualified, and the land subject to appropri- eo ae 
So Be ation by entry: at the date of the application. See. Conirad ease, Mera aes Tee 
Lewis v. Dunning (49 L. D, 440). oe 
_ The department. has consistently held that a -itoci ‘raising ne eee 


e ee “lead application. for undesignated land has no. segregative effect— — one 
does not affect the status of the land prior to its designation; that such ~ 


an application and petition for designation merely confer upon the | 


oe = eevee a aioe right to enter the: tract, as. 5 against others, 9 when - . oe 
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| es and if : designated: as echt to the provisions at the acts "instruc. ae. 7 ; ; 
| tions, 47 L. D. 250;.47 L. D. 629.) A right to be. preferred in. the (ost 


| ‘purchase . or other acquisition. of land is not such right as will, prior ~~ - 


568 to tts) attachment or exercise, except. the land from the operation ofa gfe 
withdrawal. . Clearly, therefore, the mere filing or presentation ofa 
 stock-raising homestead. application creates or. confers no such right. fe ae 

or. interest. in public lands prior to. their designation, or prior toin-  - - 


~ vestigation by the department and a determination as to their charac. + 


.-. ter, as will defeat the right. of the Government to appropriate. and! es 
-.* reserve them for public purposes. Jefferson E. Davis. (19 L. D. 489); 
eons Strader Vv. Goodhue (31 L. D. 187); Emma HH. Pike. (32. L. D. 895) a ee 
| Paylor et al. vs Graves: (36 L..D. 80); David A. Cameron (87-L.D. 
p 450); Henry Sanders. (41. L, D. 71); Emblen v: Lincoln, Land Com- Spee ta: 


= pony (184. U.S. 660) and instructions (32 1. D. 387 ie eee 
From what has been. said. it is clear that. the refusal a ie Geo- — 


logical Survey to. classify or recommend the designation’ of lands 


withdrawn for use in connection with the construction and operation. 
of the - Orland. project 1 was correct. ee mes 


"PROCEDURE RELATING TO THE ‘TAKING OF ‘DEPOSITIONS 


“Instructions, October 26, 1928 es a 


2 Wrawessus—Pracricn—Huanrne—Durosrrron—Evipanon—Sraromes, ae 


‘Section. 4. of the ‘act: of. J anuaty : 31, “1908, contains: the: authority a prez 
‘scribes. the procedure for: the: taking of: testimony of. witnesses. ‘who residé 


- outside - of. the county. in. which. the hearing. occurs, by. eae aig ee 


| orally: or by written ‘interrogatories... er ee ee 
; Pracnion-—Wrnnsses—Ivipexoe—Darosrrios—Sn1PUtAWION—Oxvioms, 


Rule 27 ‘of Practice is not restrictive of any” ‘of ‘the other. rules ‘yelating a a 


the taking of ‘depositions, but provides” a means ‘whereby the parties to the : 


~ litigation ° ‘may, by agreement and stipulation, take “depositions before ' any aes “ 


“officer. authorized to. administer: oaths. 
| Pixar, First Assistant Seoretary: | | | 
The department has. considered. your Goma sone oe ‘the Gen: = 


Ee a eral Land Office] letter, October 15, 1928, forwarding a communica-_ : . & 4 
tion received by you. on the. chief of field division at. Denver, Colo- 8 2°. 


- _ vado, relative to-a- ‘holding in the unreported decision of. July 16, y 

ee 1928, in, United States v. Charles Grandy (Blackfoot 083846, 085685). 
><" You have since forwarded a similar communication from ‘the chist: ee 

Cae. of field division at Salt Lake City; Utah. | Sha he a 
oe The. portion of the. decision of J uly: 16, 1928, which the field officers la 
es request to be. reconsidered i is as follows: 


Lf it is proposed: to. take oral depositions, it ‘must be by. stipulation, to tne | 


oe, ‘terms of which both parties shall have: agreed, and the stipulation SO. entered oe 


into must be filed with the register. Rule of Practice 27 (51 L. D. 547, 588). 
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m So foe as ie Rule of Practiée are: Peoneemnad: completa: ae oo % 
_ for the taking of depositions is made by Rules 20°to 82,inclusive. 


_ Rule 20 provides for the taking of depositions by interrogatories _ S 


- under certain specified conditions relating to the witness whose tes- 
: timony 3 is sought, and Rule 281 authorizes the. taking ot testimony, ase 
7 “upon order: of ‘the: register, ‘before an. officer’ nea the land in contro-.. . ~ 

- versy. Rule 27 is not restrictive of any of the other rules relating oS a 
tothe taking of depositions, but provides a means whereby the par- 


oo. ties to the litigation may, by stipulation, take depositions before any ee 


officer authorized to administer oaths, orally or by interrogatories: 


Tt is not only not restrictive of any other rule relating to deposit- oid 
< tions, | but on the contrary i is an ‘independent. and liberal author ization De 


of procedure where the parties are in agreement. - oo 
‘However, the decision of July 16, 1928, “failed: to take am con- i. 
sideration the fact: that the: taking of: the deposition there 3 in contro- ~ 
_-versy was authorized by section 4 of the act of January 31, 1903 (32 
Stat. 790),'as-to which the instructions of March 20, 1903 (2 L. ‘D. 
132, (184), provide in part: oe : 


Section 4 authorizes. any party to the proceedings: to take: the es of 


any witness who resides outside of the county in which the hearing occurs, by 7 
deposition, which, “upon ten. days’ ‘previous notice, may be taken before any — 


United States commissioner, “notary public, judge or clerk. of a. court of record 


‘in the county. where: the witness resides. In such: case the party desiring to take - 


the deposition will be required to file with the register" or receiver an affidavit: _ 
setting forth the name and- the address of the witness ; that he resides outside the | 
county in which. the land office is. situated, and that for such. reason he desires. — 

to take. the. testimony. of the’. witness. named, in . the. form. of a deposition: 


Whereupon it shall: be. the duty. of the register.or receiver, or either of ‘them, a | 


to enter aD order. designating. the time and place at. which. such. deposition: will 
be. taken,. and to. issue-a commission. to some officer designated. by this act:to — 
taka the same... In. such. case. either the register. or. ‘receiver or the officer before 
| whom. thie: deposition. is: to be: taken, is. authorized to issue subpena. for. the -wit- ; 


~ Ness, - using: “Substatitially « the form “hereinbefore prescribed, cand. ‘disobediénce- aes 


thereof. as defined in the act is punishable as. in case. of violation of a subpoena : 
~ to appear before the register or: receiver, | , ve 


Viewed in. this light, the chiefs. of field divisions should: Gnd: no io = 


a ~ difficulty. in taking the depositions of witnesses. Tf the ‘witness — : — 
eo resides i in the county where. the hearing occurs, he can be subpoenaed — nue 
_ to appear at the hearing, while if he resides: outside the county his . 


~ deposition, either orally or by written interrogatories, may be. taken 


ee oe by complying with the provisions. of section 4 of the act of Ja fanuary : a Ss, 
a 81, 1903, supra, ee re Rita eee 
on SO ta as in pandict an the 1 views dere cxpresed, the decision a 


: of J july 16, 1928, in the case of Grandy is overruled. 





1 See order * of October 26, 1928, D. 508, amending Rule 28° of ‘Practice, promulgated. — 


of E November 8, 3, 1928, ae the General Land Office as Circular No. 117 2 ——Hd.. 


- eee a DECISIONS RELATING TO THE PUBLIC LANDS ies DOG ahs 


_ PRACTICE—TESMMONY—RULE 28, AMENDED? | oe 


Oxon Biot 


"Deparment ¢ OF. THE Inventor, | 
“Washington, DG, October 26, (1988. 


oo The Coan soNee OF THE | Gann Lanp Ovrron:: | 


. Ruleof Practice 28 provides that testimony may be taker’ By depo. 
sition: before a United. States commissioner’ or other officer authorized | 


= bo" administer oaths" near the land in controversy, at: a time and 
= place to be: designated in a notice of. such taking of. testimony. 


To give the rule more. extended operation and remove doubt : as sto 
7 its application, | it is hereby. amended by omitting “ ‘by deposition ”. 

and “near the land i in controversy” from ‘the first sentence thereof, 
sO that the rule as. amended. will read as follows: — | 


Rule 28. ‘Testimony may, py. order’ of the register and: after: such. notice - ‘as- 


he may direct,. be taken: béfore a United. States. commissioner or other officer. ae 


authorized to administer. oaths, at a time. and place- to be. designated ina notice 
of such taking of testimony. The officer. before. whom such. testimony is. taken: 
will, at. the completion of the taking. thereof, cause the same to be certified . 
to, sealed; and transmitted ' ‘to the. register in. the’ ‘like- manner as is provided ~ 

with reference to depositions: : 


ihe oO “jpn, 
First Assistant S ecre lary. 


_ SHORES y v. STATE OF UTAH ET aL, 
Decided October 2, 1928 


oo Sotoon Lanis-—Apentearion—-Bustie Lakp—Coan LAnp—Pamemprron-—Reconps:, 
| Lands presumptively. passing’ ‘under: school-land_ ‘grants ate excluded from ap 


 propriation’ by: individuals: under. other: : public-land/ laws; : cand. the. editing > ee 
trative rule’ that: applications . for. tracts embraced in any entry of: record a | 


_ give. rise. to no Bente unless. such: entry. ‘has. been “canceled of record, is. 
"applicable thereto. ae 


| | Sonor. ‘Lanp—Apentcanton—Coar, _ LaNp—Cowmesast—Prermennon hom Re cae 


-PresuMprion—WItTH DRAWAL. 


An application. for a tract. of land. presumptively ee ‘under a -school-land ~ 
grant, in the: absence of statute or departmental regulations. to the. contrary, . Oo 


“confers the legal status: of a contestant of the State’s title without preference — a ze 
- right, and is no obstacle. to a withdrawal: of the land by the United States. - P< 


Soxoon. Lanp—Coat. LaNnp—APPLiCATION—PRESUMPTION—STATUTES. 


* coal: land application for land that. presumptively passed’ under a ‘Schoolland — A 7 


- grant is. not. Q.*. valid claim ” within the purview of: the Saving clause: of 
_ the leasing act. of Febr wary. 25; 1920. | ae 


Ps See instructions of October 26, 1928,. ‘Dp. 501 Ba. | . o*.. aoe 
“8. Promulgated By. the General Land mee November 3; 1928, ‘as Cireular No. 4172. —na, 


es 504. < % DECISIONS: ‘RELATING TO: THE PUBLIC. LANDS | ae [Vole 


ae Soro0r Lanp—Vesrm, RIGHTS—MINERAL’ Laxp=JURISDIOTION.. 


Where the title to land has passed to a State either under its original school: . % 


_.land grant or by virtue of the additional grant of January 25, 1927, the | A 


_ jurisdiction and authority of the department to etree | the issue as eee - 
: the character of the land has ceased. | , | | 
2.8 baie AND DEPARTMENTAL DECISIONS | Crrep AND Apptiep. 


Cases of Work v. Braffet. (276 U. 8. 560), and ‘State of 1 Utah, Piesine Vantey po 


Coat. Company, interveners Vv. Braet. (Ce. L. D. heard cited, and applied 


iba ‘Povey, Furst Assistant Seoretary: eer : e ie, va 
July 28, 1915, “Cyrus: W. Shores: filed appltentia 015509 to. ao _ 


oe chase under the: coal. land laws'the SE. YY Sec. 86, T. 12 NR. 9 BS Me 


~$. L. My Salt Lake City land district. September 18, 1915, ies poe 


ne | State of Utah filed a protest against the application, charging that Chee 


land was not known to be valuable for-coal on January 4, 1896, the. 


- date upon which the granting ‘provisions. of the enabling. net: of J uly 23 


16, 1894 (28 Stat. 107), became effective as to surveyed lands falling 


oe within their purview; that relying upon its title under the enabling = 
. act and the. good. faith of the United States in making the grant, it 


had sold and patented the east half ofthe tract to William 0. Wil. 


"~ Tiams,: and the west half to T. A. Ketchum... Shores. made answer — 


denying the charges. ‘Subsequently, the Ketchum Coal : ‘Company, - : 


claiming as Avaneteree of T. A. Ketchum, and the Pleasant Valley =. 


Coal Company, claiming as transferee of Williams, intervened. After . 
a number of continuances and postponements, hearing was held on the 
i protest. beginning February 2, 1920, the coal claimants and inter- 
“veners only participating. By decision: of F ‘ebruary 21,. 1923, the. 
Commissioner of the General Land Office, following the rule 3 in State 
of Utah, Pleasant Valley Coal Company, intervener v. Braff et (49 L. 
.D. 212), affirmed the local officers in re] jecting Shores’s application, but 


; after. a. lengthy review of the testimony. and recital of evidence in the 


. above- cited case, reversed the. local. officers in‘holding: that the. land ee 


was not: known: to be coal in. character on J anuary 4,.1896, and that = : 
it, therefore, ‘passed: to the State under its s grant. Both Shores and — a 


| interveners appealed. — 


- Pursuant to departmental rasehucrione ‘at May 26, 1926, “Circtilad i : 


No. 1067, action upon these. appeals Was. ‘suspended’ pending disposi- ~ 


- ~ tion of proposed. legislation to. confirm the titles of the States to a 


school ‘sections mineral in. character, and to await. final: adjudication Mae G8 


ee : o: of a pending suit by. Braffet, challenging the. correctness of the con-... - 
- clusions of the department as to the legal. status of his application. ie 


fee : The. ; passage: of the act. of January 25, 1927 (44 Stat.. -1026),-con- 
“firming in States.and Territories title to ‘lands. granted by the. United 


: hy States ; in aid of common schools, subject to certain ‘conditions, reser- _ ~ = 
ge een ° vations, and. limitations, and the final adjudication of the injunction aa oe 
ae o pees brought mY, Braffet egainet ine a Work Vv. elo oe 
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| (at 6 U. gs. 560), > eer all ipedinienis ee the: open on: of eta oo 


ae appeals, which disposition, pursuant to the instructions of. ‘March - : a. : 

fe, 15,1927, Circular. No. 1114. (52 L. D; 51), may now. be made i in the. a 

Ps light of the additional ¢ grant in a the: act: above. mentioned of J base oe ee 
8, 1927. | 7 3 . 


‘In Wor iss v. . Braff et, supra, : the Sie Court. Sad ihe rales gee 


: 2 - eppliad in State of U tah Pleasant Valley Coal C ompany, inbérvener, é ee - 
an A Braffet, supra, to, the effect that: the. administrative. rule that: appli- an 


cations for. tracts embraced in’ any entry of record give rise to noe,” 
| “rights unless such entry has been canceled: of record, applies to. svhool- ck, 7 
land grants, which. grants: are considered : as: excluding the land pre-» 
7 sumptively passing “thereunder from: other appropriation by. indi- es 
viduals under other. ‘public- land laws; that-such applications in. the 20 
- absence of statutes or. departmental cemalations to the*contrary, but. 
confer the legal status of a contestant of the State’s title without. ee 
preference right, and that such right of contest is no obstacle to a. ~ 


-wihdrawal of the land by the United States; the application. not. 


being a “ valid claim.” saved under section 37 of the leasing act. from - - 


the operation of said.act. There was no error, therefore, in the rejec- ‘ 
tion of Shores’s application. . ‘The Commissioner’ s action rejecting. it — 
was unquestionably correct: 0. 8" 
By decision of June 6, 1928, ae core in ithe ‘(cintéported): case. 


ae of Louis R. Lawyer v. ‘State of Utah, Pleasant Valley Coat Comp any. 


Le ae al took nothing: theretofore. 


_intervener, disposed of/a controversy similar to the instant case, in- 


volving identical —— of fact and law as are presented here with «2... 
respect: to the SW. 14 NW. 14 of Sec. 36, T. 12 N.,R. 9 E. In that 
case as in this, the Jand had beet: surveyed long g prior | to the grant; the ae 
surveyor general had returned the land as taineral:; mn character, ‘élas-" — 
sification and. appraisal of the land as coal land’ was made in 1907, and). 


| : again in. 1911, and the land was not subj ect to any of the: exceptions Pe ae 
~~ ‘inentioned in ‘paragraph (e) of the first’ section of the act. of Js anuary Ra ees 


~ 95, 1997... For the reasons. set forth in the décision referred’ to, it rae 


-. must be held that the tract: here i in question passed to: the State: either oe, 


under the original’ or ‘the additional ‘grant; and jurisdiction and au: 


bog: thority: by the department to adjudicate the 3 issue as to the character | es 


, of the land has ceased, but. nevertheless, as the original grant. passed . - ; oe : 
an absolute fee. and the additional grant but a conditional fee witha... 


me possibility of reverter to the United States, as set forth in gaid deci- a 


- sion, in the event the. State fails to ‘observe the conditions. of such — ae a 
~ grant, it is deemed the duty of the department. to” express its views ee 
from the evidence presented, as to. whether the State obtained title. 


under the original grant which. inured to the purchasers, or ehether os 


it passed solely by virtue of the later grant of ate land: and d the ae ss 
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“the evidince adduced: at. the héaring has bean carefully soadidered: : 


| ~ “Much of it relates-to coal exploration and development: that. has” oe 
‘occurred or become. manifest since the: date of the State’s: admission. we 


Putting such evidence aside, and with it the assignments: of errors: 
- made in considering it and evidence i in’ the. companion case of. Braffet, safe 


ve _enough clearly remains to. warrant a conclusion. as to the oe fs. 
character of the land on January 4,. 1896. . No attempt will be made — 


‘2 to review the evidence in detail. At may be ‘observed that: little Hen 


— eonflict of testimony exists as to. physical indicia disclosed at. the — oo 


. ‘time the grant took effect; the difference is largely between. opinions © 
-. of experts as to what conclusions should be drawn. from them. With . 
regard only to evidence as to known conditions at the time. the grant ~ 


oe . would have otherwise taken effect, it can be said that. ane following _— 
Bowe stated undisputed: facts appear: Boe ; a ene ae 
- From the heights on the tract: in. n question. the Sieface slopes ore aa 
oe “dipitously southwesterly to Price River and southeasterly to Willow 


ae Creek, which streams meet within a quarter of a mile south of the a 


tract AL massive bed of sandstone, 80 to 120 feet thick, known as Se 
the. Castlegate. Sandstone Floor, is exposed on both sides. of Price ~~ 


Walley, the south side of Willow Creek, and for many miles: to the 
2 orl east. along a prominent. escarpment three miles south of the land — a 
-. known as Book Cliffs. This sandstone bed is exposed. froma few 
feet to a quarter.of a mile south of the land and has a fairly uniform. 
. dip of from 6 to 10. degrees to the north, forming a steep bluff where =~ 


_ exposed. This bed is recognized as a ie fora widespread and 


Z persistent seam of coal resting immediately. upon it; which, subse- =e : 
~*~ quent. to the. disclosure of coal seams stratigraphically higher; was ie. 


termed. the “A” seam. A little less. than a half mile westerly from 


7 the southwest. corner of the tract in question a mine, known. ‘as the is Le 
; Castlegate No. 1, was opened on this seam in 1888 or 1889, and many 2s 


7 _ moillions. of tons of coal were. taken. from. it during its operation for. a a 


90 years, the operations being thereafter transferred. to.a higher seam oa 


Soe later disclosed. -There-is-not’ wpon’ the land any natural exposure _ - 


” | ‘of coal, but there was evidence of coal croppings. and. blossoms within : 2 
a few hundred feet, south and southwest of the. land, and a workable 


“ seam at the Anderson mine, upon: which some development: had been 


ot made i in 1891. in the SW. yy NW. % of. Sec. 6, T. 13-N., R. 10 E,, 


ae, and mention is made of other like-known s seams on that section and ag 


ve adjacent Sec. 1. 


There appears to be x no. disagreement, that tic Seale he ere . 


ae “meaning the coal-bearing strata disclosed at the outcrops, but not 
necessarily the coal, passes through the land in controversy, and there ty ee 
are no faults observed that would militate against such. conclusion. ~~ 
 Vhe experts for the interveners laid emphasis. on the absence of actual 
exposures on the land ‘and the possibilities. evidenced. by. certain oe 


ee indicia that they observed, that the fA” seam was erratic 2 as to 0 thick. <2 
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= oe ey aad. showeal Ge of enna ee a ‘luletiness' hint would oe a. 
be: profitable | to work as it neared the and in, question, therefore dis 
we o “played no ‘certain assur ance of developing a. coal bed. of commercial — pe i 
- size. It was admitted, however, by one of such experts that the out- = 
oo) » @rop:of the Castlegate Sandstone Floor'to the west and south of the _ ee 
ae ~ -tracts: would have warranted prospect cuts on that: coal floor to deter- ne: 


oe =: maine: the thickness of the coal existing at those points. ae 
Taking: into consideration the. evidence ‘as to workable. coal came 


oan mines ‘existing: prior to 1896 on. adjacent and neighboring lands, eas 
there: appears no good reason for the assumption at that time that 


the “A” seam on. the land in question. would be thin any more than it 


a would be to assume that it would be of commercial thickness. Noris . | 
aoe there. any. oT ound to conclude; when: the: evidence as to outcropping aie 
| ~..eeal beds, their proximity. to. ‘he. land, the quality and thickness. of 
.. the coal where. found and mined, the topographical. and structural es," 
features, the. direction and dip af the coal are considered, that any ——~ 


; -practical coal man syould have. been. deterred from. explor ation with 
the hope of opening a paying mine on the land in question because. ree 
of the uncertainty which seems incident. to. any unexplored coal area, © 


that the beds possibly would become too thin to work at a: profit. 


Furthermore, the evidence that the tract has any value for anyother . 


2 purpose than for coal amounts to nothing, and the record shows that... - 


prior. to 1896 all adjoining land south and adjoining lands. east and_ 
west and neighboring lands: to the south traversed. by Price. River 
had all been patented under coal cash: entries, the circumstances point- it 
Ing convincingly to the fact that the surrounding seas were reg arded te 


_.... as valuable coal lands prior to 1896. 


The department i is convinced that che iden 4 as. ae par fans ‘dis. | 
closures and other sur rounding external. conditions. known. atthe 
date aforesaid: were. sufficient: to. engender. the belief that the: land 


contained coal of such quality and. ‘quantity as: would render its. 


- extraction profitable. and. justify expenditures to that. end; State of _- 


ae - Utah, Pleasant. Valley Coal Company, intervener; Vs Braj rot supra, Pes . : 
ee Diamond Coal and Coke Co. v. United States. (238 U: ‘GS. 236); . agar 
«In consideration. of the. facts: and ‘for the reasons’ above: stated, it a getty 


es - is the department’s’ conelusion that the tract in question did not ‘pass. oe 


under the grant of J uly 16, 1894, but only by virtue of the act of — 


January 25, 1927, and that, therefore, the interveners. obtained noth- ie aS 

ip ing by their. purchase prior to the. last-mentioned . act, and that if 
_-. the disposal of the coal deposits thereon is not:made in accordance... 
er with the terms of. the latter act, recommendations to the Attorney ee 
-° General to institute forfeiture proceedings would be. warranted. The 
ae department. concurs in the Commissioner’s findings, but in view. of he east 
_ the provisions of the additional grant. to the puss the land age - : _ 


eee thereunder. es 


Affirmed 4 in part and. 1 rever ed in part. 
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"Decided November 19, 1928 


a _OonrmncatroN—Desmer LaND—Connest— Govan ace “Pxooueprxe—Nomoe— ae 


STATUTES. 


“An order issued by the Comimissioner of the General Land: Office dirsiine = Care 

_ proceedings against. the’ validity of an entry will ‘defeat the confirmatory, eee. 

_.- effect of the proviso to section 7 of the act of March 3 1891, even. if: nO? sys : 
ee party be named therein, and the date of the issuance and. service > of i otice ae 


. ‘upon the real party in interest is immaterial. 
DEPARTMENTAL Decision Crrep ‘AND APPLIED, | 
Case of Jacob A, H arris (42 L. D. 611) cited and applied. 


‘Finny, Furst Assistamt Secretary: - oe 7 | 
A petition for an order under. Rules of Pr er 78 and q 9 is beens 


| filed on behalf of Edward B. Landt, ron whieh. the following facts” oe 


: appear: 


On April 10, 1914, Pilts 4. ance age apa ands entry i P a 


W.%NW-Y See. 28, T.9N.,R.10 W., 8S. B. M., California. The - _ 


entry was assigned to ‘Edward 'B. Tava on J anuary 18, 1926,. which. 
assignment was recognized by the Commissioner OF the General Land 
' Office on March 4, 1926. ie | 
_. Final proof was subintted by. ‘hes assignee on os une sia 1926, but 
final. certificate was. withheld at the request of the division inspector. 
Receipt No. 2857873 for the final payment of a per acre and $2. 25 as 
testimony fees was issued on J une 8, 1926... 

Under date of June 5, 1998, the Commissioner of the Generel Land ~ 
~ Office addressed : a, , letter to ‘the eee of the local Jand office as 
| follows: a ae ee : | ee. i 
Los Angeles 023262 “<7” MDH ‘Olain- : - : Directing adverse proceedings. | 


ant: Ethel H. Cowan, one of the heirs © ~ Entry made April 10, 1014, 
and: for. the heirs of Pits ‘HB. ‘Hopkins, oe * inal proof. June %,. 1926. 


deceased. wae se ass eae | FO, By CG. not issued. 


| RecisTa, Los ‘ANenina, CaLtroRNTA. a 


Sm: Referring to the entry by the eldtrnant, whose name: and: serial riniiber Cee 


: - of the entry: appear” ‘above, . you will, ‘proceed. in accordance. with | the cireular ee sei 


of February 26, 1916, and in the notice, ‘provided for in ‘paragraphs 8,4, and 5. 
a - thereof you will state that the following charge has been filed. ee a represenita: 2, 
- tive of. the’ General Land Office: _ po. ae tad 
“That not as much as one-eighth of. the land embraced: in the entry. has péen: ce 


- reclaimed by cultivation and irrigation in ene’ manner “and to. the extent eon- 


3 templated: by the desert land hy sade 


in due time make full report of the pr oceedings had and the result thereof. 


N otice of ‘the charge was issued to Ethel 7a seat @ — oo . Late 


| a: 1998. On July. 18, 1928, Landt entered a special appearance and: ¢° > 
. moved that the proceedings abate, alleging, among other grounds, 


; that. notice of the charge had not been served on the assignee. Where- | 


. : oe the. > register. served notice of the proceedings ¢ on. ‘the = a | 


: a 


4 
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ce a and: Bike: evade a copy of tie notice on his attorney. ou protest and ah 


appeal were: then filed by the attorney for the assignee, upon con- _ 

_-gideration of which the Commissioner.of the General: Land Office, — 

| | by decision: dated August 2, 1928, denied the motion to. dismiss and. | - 
- directed the register to. proceed. The petition 1 under consideration i 
was. then filed. | 


It is ee on nebehalr® of Lande Gy that thes register had. no Oo 


~ authority to institute proceedings against. a. desert-land entryman; 


- (2) that the Commissioner of the General Land Office on June 5, 1928, 


attempted to bring adverse proceedings against Ethel H. Cénany but 


that he in nowise brought any charges against the assignee, Landt, 


‘ 2 and (3) that the action of the register in inserting the name of Landt . 
“as a party defendant was an unauthorized act, and in this ee, 
| his action was ultra vires and void. | | 


The proviso to section s of the act of March & 3, , 1891 (26 Stat. +1098 | 4 


. 1099), reads as follows: 


| ‘That after the lapse of peers years from. the date of ine: issuance ot the. — 
_ receiver’ Ss receipt upon. the final entry of. any tract. of land under the homestead, 3 


timber culture, desert land, or preemption laws, or under this act, ‘and when. — 
. there shall be no. pending contest or protest against the validity of such. entry, : 
the entryman. shall. be. entitled toa patent conveying the land by him entered, 
and the same. shall be issued to -him; but this proviso. shall not. be construed 
to require. the delay. of two years: from ae date of said entry. before the issuing 
. Of a patent: therefor. | 3 a a ak eae = 
- Counsel has miesene wed the. effect: of ae seek instituted on 
June 5, 1928. The transferee of the entry was not named in the Com- 
‘“qidesioner? s order but. the proceedings were against. the validity of 
the entry, and the.order would have stopped the. running of the statute 
even, if no party had. been. named therein, it being | incumbent on the | 
register to. ascertain from. his records who was the. real party in- 
interest and serve him with notice. Paragraph: 3 of. the regulations: ; 
of. February: 26, 1916. (44 L. D..572). See also Rule of Practice 5. 
In Jacob A. Baek (42. I... D. 611), which: was'cited with approval ae 
_. by the Supreme Court of the United States i in Lane v. He 0 Fogle a 7 
U. S. 174); it was held (p. 614): | - 


“Upon mature consideration, the Depart tment is. Jeénvineed that a =ipatest: or. | 


: protest, to defeat the. confirmatory effect. of. the proviso, must. be. a proceeding .° 


we; ‘sufficient in itself ‘to place the entryman on his defense or: to require of him a a 


showing | of. material fact, ‘when served with notice thereof ; and, in. conformity. te 


With: the. well-established practice of the Department, such a proceeding will be 


: ~. considered as ‘pending from: the moment at which the affidavit is filed, in the 
as, , “case. of a private | contest. or. protest, or. upon which the. Commissioner . of the. 
-. General Land Office, on behalf of the Government, requires something tobe 9. 
ae , done by: the entryman or directs a hearing upon. a specific charge. ‘The date... = 
= “of. the issuauce and. service of notice’ is immaterial, Af: without undue ‘delay eo 
ae and pursuant to the. orderly course of business under, the regulations. ia: oF | 


bs The i issnance by the ‘register on July 18, 1928, of a notice to. Taiidt 7 a : 
owas not the initiation i a 1 proceeding against t the latter, but. notice a 
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> of: a ila against ve “galidity, of the desert-land ane whieh oS oe 


had been commenced within two years after June 8, 1926. If the a 


ease had proceeded without notice to Landt, the cases cited by coun, ae ae 
= sel on the subject: of jurisdiction would hee been 3 in point. a pak 4 

ee ae apparent that the register. proceeded. in: ‘accordance. with. od 
paragraphs Boe and 4 of the regulations of: February 26, 1916, a. 


<. supra, quoted by counsel in his. motion. to. dismiss, and . that the oo 


notice to Landt was given without. undue delay. - ae 
_ Counsel’s contentions are devoid of merit. “The petition i is sddnted. Soap = 


Petition. denied. | 


WALTER MAnWE 
Decided November 22, 1928 


| ‘Srock-RarstNa “Hoxesman—Desen Lanp—Lawrranton AS” TO” AcREAGE—~ go 
“STATUTES. ; -_ : Se gt | a 
- The effect’ “of. the stock-raising homestead act was 6 enlarge ithe - right of od 
homestead entry. from 160 acres of land of the character. specified in the - 
| _ act to 640 acres, and the making of a desert- land entry for 160° acres does 
a - not: affect one’ S| right under that act or under any of the homestead laws. 


| FInnex, First Assistant Secretary: . 
"The Conimissioner ‘of the General Land Office fax’ submitted to 

. the department. an appeal’ by Walter Maine from the rejection by 
the register of the Carson City, 1 Nevada, land office of his application. - 
to make: wae under section 4 of the stock- -raising homestead act 
for SW. %,8 . % SE. YY, NE. Y, SE. 14 Sec. 20, and NW. % SW. A, 
Sec. ‘D1. 1 o3 N:, ‘R. 46 E., M.D. M.; Nevada. (320 acres). 

~The application’ was ‘rejected on. thé: ground thaw. applicant had : 
éxhausted his right under the homestead laws | 
It appears that on September _ 10, 1927, Maine filed three: aco 
cations: (1) To make entry under section 9989, Revised Statutes, for — 


SW.4NW V4, E. yg NW. Y, and NW. ¥,NE. V4, Sec. 29, said town fe 


Vo ship; (2). al: application to make entry under section 3 of the en- 


s : larged homestead act for: (as. amended September 26, 1927 ) NW. 1 . 


i NW. V4, Sec. 29, SE. 4 NE. Wy. and’ N. yy SE. Sec, 80, ‘said. town. Ly 


~ ship (160 acres), and (38) an application to make desert- land entry - 
for 8. 14 SW. 14 See. 21, NW. 14 Nw. ce Sec. 28, and NE. A NE. Ma a es 

See. 29, said township (160 acres) . a a 
. The register. allowed the applicnione to oes cet fee addi es ee 
ions homestead entries on September 27, 1927, and: forwarded the — 


. 7 desert-land application to the chief of field dividion, for ‘report, as, 46 : - 
= accordance with the existing regulations. No action thereon has been ae 


taken. . 


a ~The tee to hank an i additional ates “under the stock als . : 
a ing homestead act and a petition tor the designation. of the land wer e <a 
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at fied on 1 May 9, 1928. The petition for designation has not been | = — 


<a “The act of Congcess approved Nini a 1917 cc Stat. + ot), ae 
- provides: | . 


ee nation. ie 


vi th Feat That: the right to make a -desert-land entry shall not he. denied ‘to. any. dion | ag! 


- -eant. therefor. ‘who has already “nade. an. enlarged. homestead entry ‘of ‘three. . Nahe a oe 
. hundred | ‘and: twenty acres : “Pr ovided, That. said applicant. is a duly qualified == 

. entryman and the whole area to be: acquired as: an enlarged homestead entry a eee 
| and under the provisions, of. Leacaat act. does not exceed four. hundred and ae Sa ae | 
ce acres, = 3 oe | 


| , The a ae eae on. tne the’ ‘ight to Hindess a Hesetiand he oe : 
: entry after entering 320 acres under the enlarged homestead act. ‘His — eo 
right to have his desert-land application allowed must be determined eo 
as of the date when he filed the application and made payment. The... “2. 


oe application. will be allowed if the report: of the field investigation = : - 
indicates that the tract described. therein is susceptible of reclamation... 


in:the manner proposed by the applicant. ‘Whether or not the desert- . i -: 
land application | is allowed, Maine’ s right to enlarge. his. holdings Cae 


under: the: homestead: law: to. 640 acres is not affected.: 


The effect: of the stock- raising homestead act was to. ‘etlarge: ‘the | 
oht of homestead: entry from 160° acres. of Jand. of the character 
specified. in said act to..640 acres; -and the making of a desert-land ©. 


entry for 160 acres does: not ‘affect a person’s right under the stock- - | 
raising homestead act or. any of the homestead Jaws. Maine’s prior — 
homestead: entries having been: properly allowed, the only question 7 


involved is “whether the. 320 acres. embraced. therein and the 820 acres | . 


appbed for are subject to, designation as. stock-raising lands. 


The decision appealed from is, reversed, and the appligation’ see 


—* will be ‘puapendai to await action | on the hpereet tor, Beek 


a 2 | Reversed. “ 





| TAXATION ( OF ENTRIES WITHIN RECLAMATION PROJECTS PRIOR a. 


TO ISSUANCE oF FINAL CERTIFICATE—ACT OF APRIL 21, 1928 
ee | _Rrovtations a 
| [Creutar No. 1176) cs Hat. 


: | Deransacer OF THE TNainton: 
Poe Generat Lanp Orricr, oe 
Washington, dD. Cs WV ovember a7, 1928. 


or. Rnorssnis, aro ne Lanp OFFics: 


An act approved April. 21, 1928" (45 Stat. 439), reads. as s follows: 


_ That the lands of any homestead entryman under: the Act. of. June ‘17, 1902, 
Pe known’ as the Reclamation Act, ‘or any act amendatory thereof or supplementary 
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_ iierate. may, alter atlerantory proof of residence, improvements, and. eultiva: “ee BE 


tion, and: acceptance of such proof by the General Land Office, be taxed by the. 


7 State or political subdivision thereof in which such’ lands are located, in the 


"game manner and to the same extent as lands of a like character held under _ 


| - private ownership may be taxed. 7 ee 
| SEO. 2. That. the lands’ of any desert-land entryman located. within, an irriga- | 


tion. project: constructed under the Reclamation Act. and obtaining. a water 


- supply from. such project and for whose land water has been actually available 


: for a period of four years, may likewise be taxed Oy the State or political sub- 
division thereof in which. such lands are located.. . 


mk Src. 3. That: all such taxes” legally assessed. shall be a lien ‘upon. the lands oe 
ana. may be enforced upon said lands by the sale thereof in the same.manner: 
and: under the same proceeding whereby said. taxes. are enforced against. lands : 
_ held under private ownership; Provided, That. the title or interest which . the 
| State. or political subdivision thereof. may convey by tax .sale, tax. deed, ‘or. as 


a result: of any tax proceeding shall be subject: ‘to a prior lien reserved to the. 
| United States for all the unpaid charges authorized by the said: Act of June 


«1%, 1902, whether acerued or: otherwise, but the holder of such’ tax deed or tax 
~~ title resulting from: such tax shall: be entitled to all the rights and privileges 


in the land of an assignee eae the provisions of the Act of: June 23, 1910. . 
(Thivty-sixth Statutes, page 592). . | = 


The purpose of the law is to permit aeation States: or. political 


subdivisions thereof, prior to the issuance of final certificate, of lands 


- embraced in reclamation homestead entries and in desert land entries 
within irrigation. projects. constructed, under the. Reclamation Act, - 
and obtaining a water. supply from a reclamation project. a 

Reclamation homestead entries are made subject to a taxation | 
after the. submission of satisfactory final proof under the ordinary 
provisions of the homestead law, and. upon the acceptance thereof 
by’ the Commissioner of the ‘Goneal ‘Land Office, and’ desert: land 
entries located within irrigation projects, constructed: under the. Rec- oe 

lamation. Act, at any time after water from said project has been. 

~ available for the irrigation of the lands in’ the entry : for four years. __ 

_ Taxes legally so assessed constitute a lien upon the land. vabjecr 

to the prior lien of the United States for all unpaid. charges author- 


= ized by the Reclamation Act, whether accrued or Otherwise, and such. 


lien’ may be enforced by the ‘State or political subdivision thereat by — 
the sale of the lands under. eats had as in case of lands held 


— in private ownership. 3s 
No tax assessed or. levied prior to “April a, 1928, the date of the ‘+ 


_ ee is validated thereby. 


In case of the sale for taxes. of ge included. in. a  telaneony, 


| ~ homestead 3 entry, or a desert land entry. within an. irrigation project. oe 
constructed under. the Reclamation. Act: and obtaining its water sup- eo 


: “ply. from. a reclamation project, the holder of the tax deed or. tax. 


title resulting from ‘such tax-sale shall be entitled. to all the rights - _ 


and privileges of an.assignee under the provisions of the act of — 


fas Tape 2 23, 1910" ae Stat. 002), as to reclamation homestead entries, 










pe BB : 


a and sachin: 2 be the. abt: oft March 9 28, 1908 (85 Stat, 82), 0 as’ to. aaa ee 
land. entries, only: ‘when* ‘application: ‘for recognition’ as. assignee. hase, 
been, filed ‘in accordance with the: governing’ regulations: (BE Bg De oo oe ee 
~. 417, as to‘homestéad ‘entries, and:50 L: D. 443, as to desert land en-. 
tries) and. also. satisfactory proof of such: tax: title, and. showing that ee 
_ the. equity. of, redemption: ‘has. expired. After: acceptance’ by. the: 
Commissioner of the: General: Land € Office of such. evidence’ as: satis- 
~ factory,’ the. name: of such: assignee: shall be endorsed . upon: ‘the: rec-. 
. ords:of the General and local land offices. as: entitled to the rights of — ae 
: one holding : a: complete a d valid: assignment, under: said act: of oJ fune. avi te 
_ 28, 1910, or'the act.of March 28, 1908, supra, and such person may at _ 
> any: time thereafter receive patent: upon: submitting satisfactory. final 
«proof, and the. proof. of reclamation’ required: by. the act. of June 17, 
1902: (32: Stat. 888), and: ‘acts. amendatory. thereof, and’ incase Ob | oo 
> desert: land entries, ‘the. act of March,3, 1877 (19° Stat. SED) 5.: MBM es 
& amended. by the act: of. “March 3, 1891/ (26° Stat:. 1095), making the Se ae 
payments’ required’ by. said acts. In all’such’ cases the: ‘purchaser ate 
"tax. sale: must filein the local: land. office. either: the! original: or a duly ee 
certified’ copy of the tax deed, which evidence must be transmitted 9 
>to this: office-for ‘consideration the same. as. in ordinary. assignment. 
= cases, before the record may: be Placed i in a the x mame eof ‘the eens Pare 
a assignee. . i ae 
In cases: sof application for exchange of reelsmation homestead on ee : 


ee Bp "DECISIONS S RELATING ° TO TEE PUBLIC: LANDS: 















: ey May 9 25, “1926, 44 Stat, 636, and the a regulations thereunder i in eae oe 
oe De 525) 5, 30. cases. where’ application | 18. ‘made to: enter. lands ‘for- ee 
-smerly:. included” Ma: ‘reclamation. homesteaid . entry which: “was can- 
.¢eled: after: acceptance: of: “proof of residence; improvements, and cul- 
~. tivation ; ‘in ass where. application’ is: made. to enter lands’ ‘formerly 
embraced” in a. ‘desert. land entry, which’ ‘obtained its. water. from. z 
.. Federal reclamation project, and was: canceled after. four ‘years from. Dany 
pay the. date of availability. of water or where final. proof is, ‘submitted 0 0 
a Son al pending. desert: land: entry. after. four years. from. the. date. water. og se 
: : “was. available. therefor; there must: be: furnished IM. addition: to: the. ee ie 
usual: evidence, Be: ‘certificate. by” the- ‘proper. tax: officer. showing: that. es a 
; “there: aré no: unpaid taxes or tax sales: charged: against’ the. land or. cr 
‘tax deeds outstanding’ and that the accrued taxes for ‘the « current year a 
_ have ‘been provided’ for: oe ee aa 
When relinquishments: ofe entries ‘or pare ofe ences involving fis: a 
ae ‘able. lands. are. ‘filed’ ‘with. the régister of. a. ‘local’ land office, he. will a 
a transmit. the. same, to. the General: Land © Office without. noting. the... 


“oe  same- on: his. recor ds, unless | there i is. = furnished, as. set t forth. in: nthe 




































ae ‘preceditip’ pisaarabhi sidetictaey svideitée that’ ‘there’ are. no so eiik ee 
a taxes charged against,.or unredeemed sales of, the lands relinquished, oo 
"in. which case. ‘the Felingutehinent: may. be accepted or. noted: as. ink - 
an oe ordinary « cases. ee | Pe 
“< Tn-case of exchange. or - the dabitlietion. of eritetes. involving Yonids 
“which haye been-taxed or are’ ‘subject, to: taxation, the register. of. the. 
‘local land: office. will at once, upon the consummation: of the exchange: ; 
- or the notation of the: cancellation, notify: the proper taxing authori: { 
“ ties” thereof, to. the end ‘that, such, lands: may, be. relieved. from. future 
a taxation. ee a 
Se ~The. reg isten et the: Leal, ree office: will: ‘upon wr apploation thevetody ” i 
ee furnick: ‘the ‘proper: taxing authorities Tists: of reclamation home-,.) °°"! 
-.. “gtead-entries upon which finial: proof has been. submitted. and accepted. 
ee onder. the: ordinary. provisions ‘of the homestead lav, anid ‘of desert ho 
_ cage jand. entries” where water ° from: ‘a. Federal. irrigation. project: has. : 
a been: ave ilable. for four. years, as provided in instructions.of October: 
mo By 1907, (36, EeD: 194), and: of April. 16, 1910. (38: LoD. 875). _ Oir- oe 
aon - ear No. 888. of J Taye 8, 1922. a Cae Le D. . 168): is hereby revoked, eS ae 
oe J sesia a et oo WHELTAM. ‘Spry, he 
Tse Commissioner. 










































ent i itinane 







re E, Cc Hogans Sete 
he Fi inst: Assistant Secretary. 
H.C SKARIE, A as § MORTGAGEE oF FRANK F. ‘BROOKWAY 


| Decided December 1, 1088 








ice “Honessreap: Bryrey—Fivan | "Proos—Conrimcatron—Montaaomt—Standris: Cae 
Section: Toft the. act of: March: 3; 1891, presupposes: that: the: entryman: himself: oe 
shall ‘submit: proof ‘and ‘pay. the. necessary: fees and ‘commissions,: and: that. 
he t receiver's. receipt: shall "be ‘issued: to him, and: there. is rio. such. privity: OPP 
ater, between the entryman’ ‘and:a mortgagee” ag’ ‘will, permit. the latter; 
= to, full these conditions « of ‘the, ‘statute upon. ‘the failige: of the, entrymam 

Be most wiity—-Motroaer—-Mowreagne—rv ax ‘PhootEqurty—Hvipance.,. = 

, Where: an entryman fails: or: refuses’ ‘to. submit proof. ‘after mortgaging: Digs 

entry, -the mortgagee, | in ‘order to’ be. entitled’ ‘to. equitable : consideration, Poe 
must’: show: that. the. entryman . -complied: ‘with: the law: of. his. entry” and . 2 
| possessed the: necessary. ‘qualifications, to have, enabled him: to acquire the-. 
be legal. title to. the: Jand.- a ee en 

anise lin'rey— FTN AL ‘poor--Monnehone —Wourey—livinpsioe! Oars, : . 
Section. 2201. “Revised” ‘Statutes, ‘contemplates. that. Be, “homestead: entryman. oe 
v'ghall,” upon. the. ‘submission - of. final. proof; appear. personally - ‘pefore_ ‘the. ears 
“ proof- ‘taking: officer,.and,an. exception: to! ‘that: ‘requirement’ ‘for the: purpose 3 
of granting equitable. consideration to a. “mortgagee. will: ‘be: considered’ ei ae 
pauOn? a ‘showing that: the testimony of the. 2 entryman ean | Hot he: ‘obtained. 


































a pee First ‘Aseishane Seer etary: 








ae a _ DECISIONS: RELATING TO. THE PUBLIC: LANDS: ae — B1B ge oy 


on vee 


“I have to. acknowledge your communication of: ovenker 99; 1998, oe ee 


aan equesting advice whether an entry made under the- enlarged. home: ke 
“stead: act. by Frank: By Brockway, August. 81;.1928,. for ‘the. S24 She ee 
22 | See, Te 93.N., Re At E.,.M. M., Great: Falls, Montana, was under oe 
coe the. ‘facts hereinafter. stated: confirmed by the. Boy Eons of section. a es 


ol af the act of March 8, 1894.(26 Stat. 1095, 1098)... | oe 
“oo Tteappears that. on Ji anuary 13, 1926, the: Security. State: Bank of ee 





oS < Wolf Point, Montana, filed: notice that it: hada’ mortgage covering ae 
eo the’ land... We short: ‘impes thereafter, February” 18, 1926, Brockway ce 
ei oofiled a: ‘relinquishment of. the entry. and March ‘3, 1926, the mortgagee’ © 
ne company: filed a ‘protest: against the ‘acceptance of: such: ‘relinquish- » ee 
-." ment, and it was rejected by your office. letter of May 7, 1996. J PR Re 
So Mary: 94, 1997, the entryman. filed. another: ‘relinquishment and PON eh 
= - February: 10," 1997, ‘the company again: protested: but: no action: has cans 
i. been: taken. thereon. In the meantime. and ‘on “August: ty 1926, ONG FT! 


os BY CG. Skarie; receiver. for the bank, submitted. final: proof of the: eo 
sentry and the: receiver’ s: final. receipt: issued August 24, 1926, but: final oe 
aes certificate was withheld. at: Tequest. of the chief of. field, division. Se. 
| . oA Proviso to said section ie of the act: of March 3, 1891, , directs stat a, 


oe L Shall, not Fstop: to: inquire’ -siBethor. ‘the. ‘steps jecen with: redosel! to : . oe e 


: : 3 Brockway’ S. entry during: the. two- “year. period. and still pending con- : a 

| re = _ stitute. a pr otest’ Or. contest, because it is ‘obvious. that the law 3 in ques- oe ~ 

“tion has’ no application to-a: case ‘like this. This-is. ‘not a final entry oe i 
i" - within thei theaning of gaid:act. The: law, presupposes that. the. entry- eee 


man shall submit. proof and pay the necessary. fees arid. commissions, ade ae 


~~ © and that the receiver’s receipt: shall. have: ‘issued. to him. Here the 9. 
aes _entryman: submitted. no. proof, paid no money, and no. ‘receipt was pee 
ae issued’ to. him, ‘but: on the contrary, while somewhat: doubtfully stated: ee 
goin your ‘letter; informal inquiry discloses. that. such: receipt issued in... 
ae “the name. of « H. CG Skarie, mortgagee of Frank F. Brockway.” 2 The Ba 
: > entryman was. making: no claim: te the land,. was, asserting: that: he. 

chad abandoned: it, that. he could not make a living. on it, and persisted. oe Fe | 

an, -proffering. the. velinquishment: of his’ ‘claim::to. the Government:. a 
Ue ae The so- -called final proof in this case was submitted on. behalf’ of the s i oe < 
i ; bank. and to the. end that. the bank might be. secured j In its. mortgage = a e 7 
~~. debt. Whether the. equitable. powers of ‘the Land Department: ate ee ee 
: ~~ such. that. ‘eventually. the. bank. may be substituted. to the. earned. oe ee 
os sqyiablen rights of the satryman. at, the time > he abandoned. the ejJand) Pe 


a - DECISIONS ‘RELATING TO THE ‘PUBLIC LANDS “ive 


a is ae futuie: determination. Ae will is iodol ae say. ‘ab this time Coes 
ao that. there is no. such. privity of. interest between the entryman. and |. 
re ee the mortgagee as. entitled the bank’s receiver to. invoke the confirma- i 
“tory provisions of said act. After the receipt.of the field agent’s 


4 eport. it will then become. the. duty of the. Commissioner. of the Gen- — oat 


ae eral. Land. Office. to pass. on. the. sufficiency of. the proof filed by the =. 
receiver" ‘with a view: to submitting the case. to the Board. of Eiquita- 6 
ie 8 ble. Adjudication. ‘In any event it will be necessary: for the mort-. 
— gages to show that the. entryman. complied with the law of his. entry ee 
at and. that he possessed. the necessary. qualifications to have enabled him. 2. 
- to acquire the legal title to the land. Whether any person other than: 0 
me tie entryman can make: the final oath ‘required. of entrymen in such 
cases or whether in a case like this the execution of such oath. may be — ah 
-... * cwaived in the interest of. equitable administration. are questions. for os 
ae further: consideration on the merits of the-case.In.-this connection to. | _ 
entitle a mortgagee to equitable consideration. within. instructions. of 

~~ March 11,1922: (48 L. D: 582), it should-be made to appear. that a “the. eae 


4 oe . - testimony of the grime can not be obtained,’ ee Pa ee 


ae ERATION 0 OF PROSPECTING PERMITS—ACTS oF. OCTOBER 2, s . a 


1917, ‘FEBRUARY 25, 1920, AND FEBRUARY i, 1927 
. Are Bye a e ‘e ir | eo ae “ Ivermvessons 


ae i . _(Cireniar 2 No. 26, 


Rast Gna Lanp Orion: 
Washington, E D. -C, December ve 1928. 


ee eae ‘Wate: Sen Tia Orricns: et 
ee ‘The instructions of April 5, 1924, Cireular No. 926 6 (601 Li D. 364), oa 
ol are revised. to read: as follows: _, ae 
id Action: taken by. certain. district. nad ‘offices 4 on. aoplosions: for a 


ae oe e ; lands. which have. been included ‘i in prospecting permits outstanding © * Se 
_. ° < for more than two: years, indicate that not all: district land officials © 
fully understand the’status of-such permits, and in order otha thie fe 


vo. ; ; : matter may be made clear, you are instructed as. follows: eae 
Permits to. prospect for potash under the acts of October: 2, 1917 ee 


a : = . 2 ( 40 Stat. 297), and’ February 7, 1927: (44 Stat. 1057), Coculay No: a 
ee 594 ts. L. Dz 828); and. Circular No oO. 1120" (52. L. D. 84); and for. BO 95 


+ 4 i. - 699 (47 Te D. 529), are jaded. fort terme: be. two years without. oo gk 
- gion for extensions of time. “If application. for patent or lease, based 
oe os ee “6 on. claim of discovery within the eee Pefiod, is s not filed, ‘the Ie per= ae 











SS es Sroox-Rarsine Homnsrean—Or, ‘AND Gas Lanps—WirHbnawat. 





. Aas 


an 





oe be "DECISIONS | RELATING TO THE: PUBLIO LANDS. - ny ee cae 


ou mit. expires s by: limitation fixed. by both the law ‘and: ihe. ‘cm ot el 
a the ‘permit. and is no. longer a bar to the allowance. of other filings - fore 
po. & the: land which it embraced. No-formal action to terminate the. per ia es 
‘ mits is” necessary. or: will ordinarily be taken. Ss ee eee eo . : 2 - — 
os Coal’ permits may be extended, for a period. of twor years’ z puiteadint a et 
‘to. the act.of March 9, 1928 (45: Stat: 251). Therefore, a coal permit cn 

can not be cotisidered - as. ‘expired | until the full. period. for-which => 
-. granted and: for which. it. may be extended: has elapsed, except. per G2. 
ae .. mits which. expired . on or: ‘before ‘March’ 9,. 1928, and. 0. extension: re : cm 
-. .thereof. has ‘been. applied for, or permits regularly. canceled and the’ = 

se ~ cancellation. noted on your. “pecotday’ Where: application for lease has 
— not been filed, a coal permit <will, at the end of four years: from‘date’ 


de issue, be: consider ed no: longer. in force and x no ) bar. to o other: r applica~ ae 


a : Hons: for the lands described’ therein. 


As to. oil: and gas permits, the law. aiuthotizes axténsiong ‘of time > 
ee “beyond the two-year period; and such permits are to. be ‘considered in © Se tieea te 
force: until canceled and. the’ cancellation: noted. on: L your, tract. i os ee eee 


i in accordance with the evens a. ee 


"Commissioner. : 


Approved: 
Boe Cc. Fusser,: oe et 
First Assistant f Seoretary. 





HARRY FR ‘DIEMER 


- Decided December $i 1928. 


~ Lands’ within - a. peteoleum’ reserve are ‘not t subject: to. entry under the » stock 20, 


raising: homestead. act. 


si STooK-Rarsine! ‘Howthsreay—Honmstisan Bymx—On AND’ Gas LaneWisie ee 


 DRAWAL, | 


“The different. cules  ddoptes. with, 1 péspeet:: to: the! ‘allowance: of entries: ‘ander © pie ee 
Ae , the. ‘stock-raising- homestead act and the allowance of entries: under. other: 
45% «homestead Jaws, in cases where the lands. have been reserved, “involve. classi- x oe casa 
os °fieation and not discrimination, and a stock-raising homestead applicant has © 0 
Tal. ground for coniglaint) because « other. homestéad. applicants have | greater eee 


ae Penney, First Assists Secretary: | ee tee 
«Harry F. Diemer has appealed from, the deccian oft he. ee ees 
os onee | of the General Land Office dated J uly 8, 1928, holding for; 
. rejection his application to amend his additional stock-raising hhome- Cac 

aged, Ry, ‘hermes! O44 73 3, covering, certain Jands i in ) the State of. tig fhe ON eh 








! es ee "DECISIONS: RELATING “TO ivHE: PUBLIC LANDS. i ee 





“The: apidication’ to: make the additional ankey, ipahieh's was. sino eae 


et nee iginally as Lander 014459, was filed on October: 16; 1923... It-.in- a Ese 
oe eluded lots 6, EER: Nw. Vy. SE. 1, Sec. 6, lot-1, Sec. 7, T. 49 NLR. 101 ae 
| ~ OW., and. lot. ; ‘Bec: 9; T. 49 N.,R. Ae. W, th Pi M., as Swell as seven ac 


: o ae ~ other tracts in'Sec. 9.. aoe 
‘In decisions dated April 2 22, 1924, nd: i May $ 98, 1994, he: <Godnuies 


ee sioner rejected the: application. as to ‘the. tracts. situated i in Secs, 6.and. 
oe IE 49°N R: 101 W., because: they had been included ‘in Petroleum . 
Pe poe Reserve - No. 8T by. an: Executive order of May 27, 1915,: and asto lot... — 
moe, See, 9, T.49 NR: 102 W:; because that tract. had been’ included in... ~. 
ee  Stodk Dri iveway Withdr awal: No. 44 by the Secretary ofthe Interiot 
on January 1,.1919. The. Commissioner stated, however; that entry 
ae a would. be. “permitted for ‘the tonne tracts: situated in. ) the. sald ae 

. Sec..9.. ae ay 
Cae On Twn une 12, 1924, Dimes withdrew hie applisstini s as. sto the 3 lands. hts 
“Ueto! Secs. 6 and 7, and-as to the lot 7 in Sec. 9, and on. the: same day. 
“his entry. was: allowed. for. the following. tracts In. Sec. 9,.T. 49 No 


RB, 102 W., to wit: Lots 3, 5, 6, Sw. My NW. YW Ye Sw. Uy Sw. % poe 
SEL iy, and: SE. uy SW. vee i 
On October 1%, 1997, Diemer: filed : an. n applicattin’ for ‘the ‘ainend- ae 


2 Oech of his entry SO as. to. inckide lots 6, 7,8, NW. 14. SE. Ms Sec. 6,. . 


and lot 1, Sec. 7, ‘T. 49 N., R..101-W., ‘which: originally had been ee 


included. in his: wpplication: ‘Lander. (014459. - The: amendment, was. ve 


* e asked. because of the departmental. decision‘in the case of Clifion W.- - 
oe McCoy (52° L..D. 178), which holds: ‘that the clause ‘ “ * designated. AS | hots 
: ~~yaluable for oil and gas,” *asiused in Circular No. 983. (el: L. D. 65), 


refers only to areas which have been designated as within the limits a 
_ of producing’ ‘oil or gas fields. Diemer stated that the tracts sought. ~ 


. to. be included by. annendment were not: t within the limits of a. rode: fe 
| ing. oil or gas. field. | 


In his decision of 7 a 8. “1998, ‘the Come icianer oa that « as, the a : 


; oe “gene sought to be. included. by: amendment. were. within. Petroleum : as : 
ie os Reserve No. BT —as. stated in his. former: * decisions —they. were not ae 


er se 


ey Ek the M Coy. case, ‘supra. - oy 
22 TInhis. appeal to the ‘dopattinent:T Diemer pote ‘out. t that, - altiiough ae Be 


ae homestead entries are not. permitted under: the: stock- -raising act for. 
pot a ands’ within: petroleum. reserves, such. entries. are ‘permitted: under. Gos 
ee section: 2289 of. the Revised Statutes, and under the enlarged’ home- 

- . stead. act, under certain conditions. “He says, in substance, that this ae 


oo Tg ae “discrimination: against stock-raising entries. which. involves. a 


: Sgn -without. a. difference. and he: contends: that, it was not the so 3 
co intention of Congress, i in a» the: ‘respect: stated, to plate: stock-raising * at. 


‘ toe 


i ra Te 





"DECISIONS ‘RELATING « TO THE. PUBLIC LANDS. 











a "pletion to “amuand: was aight | nee ae 
‘eso Bhe. ruling of the- department. forbidding the 5 ullbwatioe ‘ot “koeke: : 
. raising entries: within petroleum. reserves is. found in ‘Circular No. 913. | 
2 0 Le D. 261), 9 






- where.it.is. said° that. ‘stock-raising entries can: be | - 
allowed. only, for: unreserved . lands.’ This. ruling: ‘has: been. approved - 

by. Congress’ in. subsequent: legislation ‘and it: accordingly’. must :be 
eS necepted : as a correct. statement: oF the legislative i intent with, respect 
ed the: ‘stock -raising. acti: Pili ie | aso oe aan 
>>") Phe different: rules: ‘adopted. with iespect to: the: allowance’ ot entries» 
oe cer the stock-raising: actand. the allowance of entries;-under- other- | 
tod “ chomestead laws in’ cases like the‘one at hand involve classification and 
not discrimination. An. applicant. to make stock-raising entry has no. 
a ground. for: “complaint, merely because. ‘homestead: i apple inet a 















. positive. and. nee ‘relitives: 


s The decision: nappedle from oak 






a GORDA GOLD: > MENT COMPANY AND. WALLACE ‘MATHERS — ae 
ERNEST BAUMAN (ON PETITION) Cee 






Decided: December 8, 1928 


























aes: Mcwmpan ‘Lanne —MaNNG:  Geatdnomeanan: Boerne rane mae 
, ING—Reg J JupicaTa—LaNp DppaRrMEent—Evipencn. oe oe 
oe “Where in a. controversy: between ’ rival. Claimants to: a ‘tract of publi and the £ ie 
‘ s — : issue ig, as. to its character: and dt. is’ ‘adjudged. upon. hearing: to ‘be’ mineral, . 
: 7 “ s-the issue as to the char acter of: the Jand as. of ‘the date of. the hearing. is: res: a 
‘ oe ten Judicata, ‘and: further: consideration of the. matter. will not. be. given. by: the ee 
Mel es dang: Department in the absence of ‘a showing that exploration and develop. 0 
= “ment subsequent to. the ‘Dearing: disclosed that the land was not. in. ‘fact Obie a 
ov) “mineral. value. eee art ae ae Ce Ne eo See 
oe Minmar Tannin Carn Assess Wore—Laxp Dean 
“Phe taxi, pe has nothing | to do with: the Guestion’ of: the potent oe eo 
of. annual. assessment. work. on: mining. locations made. ‘upon. lands’ that. con- 
tinue to be subject to location, entry; and: purchase. under. the. mining laws, 
“and an’ agricultural claimant « can. not take advantage of: defaults of. that : 
tte ~ character. * dh Pe eg IS ee Pag ec Jt 
are 4 ‘FidiemarbaD 1 Enme¥—Possusston—LaNp Duariniowr—Counrs, a 
one’ ‘Land Department has no means of. enforcing, its deciéions and ‘yestoring oS 
mente te ae toian’ -entryman in “whose favor it has decided ‘possession to the land ‘anlawe: ; a 
Ee act tally ¢ detained from him, by another, ‘but his remedy is ‘in. the local courts. : 







































520. _ DECISIONS: RELATING TO. tHE. PUBLIC LANDS” EVet. 
ee a Nomos—Hoursman ‘Eyony—Apvense. Chara Minine: Cuan. 
“country: while® decision. : was : ‘pending: without. designating | some, “proper. 


ground’ for. complaint of: action taken . ‘during his: ‘absence. a 





heen First Assistant. Secretary: 


One who puts himself out of range’ of timely notice by. sojourn in. a i distant - 





- representative ‘upon. “whom: ‘service could. be made. ‘in ‘his: behalf. has. BO: wes 


~The Commissioner: of the General Land © Office, t by: eter of ibe 


: ie 16, 1928, has. transmitted. for such. action..and instr uctions as. these. 







ee department may. consider: ‘proper ‘a number. of communications: Tes 8 
vs veeived. May. 2. 1927, and:.on. later dates. from: Ernest. Bauman. which... ae 
ee BO AN. the natiire of petitions: to. reconsider and set, aside. departmental: a 
decision .of:, Mareh. 15, , 1926, wherein was. adjudicated > certain-con- 


oe flicts between: his homestead: entry, San. Francisco 06140,. and certain. . 
_.s-otnining locations. to. which: claim .was asser ted. either: by. “Wallace: - 





-- Mathers’ orthe Gorda: Gold: ‘Mining. Company. “These communica- - 


ees tions will. be treated a as an. infornial ee for the ‘Secretary to. as 28 


eee bs exercise his ‘supervisory authority. . 


- Aside. from much irrelevant. calidon ‘the. ‘eontents: sof these coms = 


: eee munications are in ‘substance and effect: as ‘follows: 


Lye "The findings: in. said. decision: that ‘certain. portions of his : : : 


entry, ‘were mineral: in’ character. are. contrary to actual fact. , 
re (2). ‘The mining locations: held to be valid have: not: oar main- ~ 


oe ea tained: by the. doing of the mequired a assessment, work and have there- eo : 


fore been. abandoned. | a ee 


(8) Mathers, a mining ‘elaitaant, ‘continnee: to. ‘occupy. ad possess oes 


a ‘ee as a home for. himself a portion of.the land adjudged by the decision. | 
Soto. be. nonmineral and. properly: subject, to. Bauman’s s homestead: entry, 


| : : . and by. threats and acts. of trespass has. prevented, and. does prevent : a | 
him. from. exercising: his rights: as’ a 1 homesteader, and his Pieper os 


‘ oy has been. damaged in consequence. : 


7 (4): That. he ‘was. unable: to pecs timely: objections" ta: ‘the der : 
od cision: ‘rendered. and. action’ thereafter. taken ‘pursuant .. ‘thereto. byes 





ot reason. of his j journeys : ‘fr om: place to place i in South. Arr 


nerica, it being E : - 


Sgee Ss, | oad ‘that. ee fe oe depar' tmental. decisi on. “was. received abe eS 


a ao Sibundoy, Colombia, South: America, on ‘March. Li, 1927. 


Bauman in effect. requests that he be granted. patent, to. ‘the’ dante o oe 


- ae entry: and that the order to: segregate by survey the mining claims a 


ee adjudged. valid: from the remainder. of his entry. issued. pursuant. tO 


oa one the. department's decision be vacated or stayed‘and the case be re- 
co - opened, . In considering this petition brief reference. will be made tO. 
«the previous adjudications: of the department in the case- which: show pe 


as! on os against it, and his status as.a litigant at the present: time. 





oe one the present: status of Bauman’s entry, the status .of the. proceedings ee 


Upon a ‘petition for the. exercise of supervisory. authority filed ie cae 


Bauman, the record made at-a hearing in the contest ‘Proceedings ben . ee 








pros ate 












|  aideted i in 1 départahsntal d decisidn: of f August 2 ot, 1999. “Th was’ thateht 
o S adjudged. that the area’ ‘of. Bauman’s entry within’ sundry: locations 
-» of the: mining claimants was mineral i in ‘character: and in accordance 
- therewith: ‘an. order: dir ting the ‘segregation from. the entry of the 
claims: held. mineral was issued. The: decision | was. adhered. to. “on. 
othotion: by. Bauman for a rehearing: October 81; 1922: ‘THereafter, 
—apon. representations. of the: division inspector’ 16 the: effect that 1 ‘no 
part of the. entry ‘Wwas-mineral ‘in character, and: that: Bauman had 
not obtained a. fair’ trial, which: vepresehtations: ‘the’ qnineral’ elaiz 1; 
ants challenged, ‘the. department: vacated the previous” decision’ cand 
popenad ‘the’ case. ‘for. ‘further’ hearing on. the: ‘protests: and ‘for. a 
( Headjudiention ‘upon’ the: record ‘as. it ‘shall ‘then appear: vA heari ing 
was duly held between the. miner al claimants and the Government, 
* Bauman. appearing: ‘merely. as a witness’ for the: .Government,* and 
auch: additional testimony was: taken. “Upon ‘consider ation. ‘of ‘the Paes ead YE 
record made:.at the hearing, the Cominissioner reversed” ‘the: Todal one 
officers, and held the conflicting. mining claims ‘were invalid.“ Upon)... 
- appeal by the: mining claimants, the department. i in its: decision. afores 00 
said of March 15, 1996, “modified the ‘Commissioner’s decision’ and ee 
“held” (pages AT. 18, 26). that: the: Nugget, ‘Gulch, “and Lucky. Pete 
~placers: and. afiothion’ lode. claim upon. which certain mineral. showings SSS ae 
- existed were valid’ and: directed: a survey. segregating: the areas of °°. a 
such claims and the cancellation: of Bauman’s entry to the extent:of 3-0...) 
» conflict therewith, and 3 as 5 full ccompliancé 1 with. the: homestead law 0 ae 





























it was 5 directed that. the | case “he: referréd' 46: the Boaid: of ‘Equitable ee 
“Adjudication. At was” held” that: Bauman, ‘notwithstanding repre-" ; 0 ei 
_-Sentations to: the contr’ ary, had a. full opportunity to present his case at 
the first beating’: and. a fair trial; that. he had no. “tight to have. WS 












_ solely bebwesti tke auinaral ane ana the Governiieat. A ‘segre- " 

"gation. survey. has. been directed. pursuant to said. decision. ea 
ae Bauman does not: show that by. exploration and caacanea siiboe” oe 
| e ae “quent to the: last hearing, , it'has been disclosed. that. the claims held 
. mineral: are so in fact. "The. issue as to the character of the land. 
-as of the date: of that hearing i is res, judicata. and warrants no further. 
“inquiry: (Coleman: et al. v. Mackenzie. et al., 28 L. D. 848, and. ‘cases 2 
~ there, cited). Tf the mining locations Hild valid. have. beet aban-". 
“donéd they are. subject, in the absence of a ‘withdrawal, to relocation . 
~ under the mining ‘laws. The long- established rule that. the: depart- 
iment. has ‘nothing to: do: with. the question: of. the performance of ans) 
mal ‘assessment. work. on mining locations made. upon lands that con- =<) 
- ~ tinue: to o-be e subject to. Jocation; entry, 3 and. ‘purchase: under the: mining eee 




















(Enil L. Fe ralode: 52.1. D. 680). bee a ee 
With. respect: to. his complaint of unlawful Aletanbin « of ote of the ee 
premises. which » the. department held: were subject to. his. entry, the 
‘answer is that the department, has no means of. executing its decisions. Mes 
and restoring his ‘possession, ‘to the land: unlawfully possessed, Tt is. iS 
believed he has adequate, remedy i in the local courts... Grag: ee 
t al (89, Pac. 346); Haven v. Haws (63. Cal. 514); “Whitaker ae 
Pendola (78 Cal, 296, 20: Pac. 680) ; ‘Lhallmann: y. Thomas: (Tit Fede 55 
O87). Tt by. threats. or. intimidation Bauman is. prevented, from exere 
: cising: his rights and’ enjoying the privileges: conferred. upon-him by |” 
the homestead laws, and such: threats and other acts of intimidation. 
proceed. from: a conspiracy, he. may. advise’ the. division: inspector ‘ab ea 
goke OY San. Francisco’ fully. as to the. circumstances, who will make such-in- 0) 
oe : vestigation, report, and recommendations. as. to: eriminal proceedings 
“as the facts ascertained may: warrant; with a view to prosecutions. 
ee _With. respect. to Bauman’s, “failure: to get timely. notice’ ‘of..the dew. 
Sy “cision, It will be, observed that as he put, himself out‘of: range of timely. = tae 
a oh notice. by. sojourn in a ‘distant country while. decision was’ pending 9 
without. deputing to some qualified and competent person authority ~ 
“oe “to take’ care. of. his: ‘interest and without; filing ‘such. authority. and: 
| 2 a notice ‘where. service might. be. made: upon. a. proper. representative, he eee 
: oe can not complain: of action. taken. during his absence: 080s Sak 
ee The matter’ of notice, however, is.of no. importance. “The fiotion = ae 
Bernt ont dor: rehearing. filed by. Mathers” ‘was denied. ” the: grounds for-re- 
ee >. opening the case. have. now Deen. considered and: are without Merits... oe 
ee The petsiion | is b aoootdingly denied. oe | BPRS 












































; Petition dented. ed. mS e 





"STANDARD SHALES: PRODUCTS ‘COMPANY 





Decided December 12, at 98 ee 





oy a. Ori: Swany. ‘Laxbs Mining ‘Cuan As \SSESSMENT Wonk Rime—Nowten ae 

bere STATUTES. en Ge ae. is aera creak tu ee 
| “The public: resolution’ of ¢ Novembet 13; ‘4919, ‘and prior ‘resolutions containing. oe ees 
“substantially: the: sanie provisions, . ‘afforded: relief from’ the necessity of 0s 
- doing: annual, assessment, work only: to. those: claimants oe their oa 
F ret benefits ‘in the manner. therein, provided. - (ee ee a 
Ome ‘SHALE ‘Lanps—Minine - Coarne ASSESSMENT, Worx—Retbe—-Noston— : eee 
es " Recorps—Possmssony Rieu. Ce eo ies 
Whiere a an oil- shale. daimant neither performed ite, annual Asean nt: work : 
i for the. year 1919, nor caused the notice provided by. the public, resolution — IES 


















eer mining jaw: ‘coagedl and he could not: ‘théreatter bring his’ claim: Deu 
oe oye exception f in Section 37. of the. leasing: act of February 2 25, 1920, ee 
























“TURE ASSESSMENT Work—Evpence. 
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z a om: ‘SHALE: | Lanps—Minine: Gratis Guo Divatoranmt—Drscovmny—ISPEN Di ae 


Work of. a. strictly: exploratory. nature. performed on a “group. ‘of. ‘ oilahale © - 8 ae 
- daims,, such as work that. has value in determining the. oil- bearing: chars eee 
aeter: ofthe shale ona continuous group of claims is available as assess- © 
ment work: under section 2824; ‘Revised Statutes, an antecedent ‘discovery. ees a 


being shown, 


STATUTES. ke ae ree ot | ol Se a ere 
“The restriction i jn. nee act of Febru wary 7 12, 1908, yelating to oil 1 placers, Satie 





ae om SHALE, Lanps—MisiNe Crarae—Gnovr | ‘Devevoparen1—AssessMENT Wors— tee ae 


limits the. benefits’ ‘of. common improvement work to five: claims, is: not “ ee 4 
_ applicable. to. oil-shale claims... Ske ee oe ee ee ee Gg 


ae ct om SHALE LANDS—MInINe: Cusin—Gnove Dey ELOPMET— ASSESSMENT r Wore | er ae 


- EvipeNce—Lianp ‘DEPARTMENT. | 


“Where: development. work has abtiialiy. been. done ‘upon a “group. ‘of. ‘on rang ics ay 
claims: in good faith and is reasonably adapted. ‘to the purpose for which ee 
‘it was designed, although it may not have been the best possible mode:of 
~ development, the department. will not. substitute its: dudement as to. its See ea 


wisdom. or expediency: ‘for. that: of the owner. 


on, ‘SHALE: ‘LANDS = _ MNniNe Ciara — Assessaent ‘Wo ~ ee - Bxpanprrunes = ee 


-Costs—Evinexce—STATUTEs. Dine 


In determining: whether’ ‘the. amount of. ‘annual: ‘assesament: pes F performed ee : 


“Mpol :a- Mining. ‘claim. fulfills, the. requirements ‘of. section 23294, -Reyised a ws a 
“Statutes, the test is the reasonable value. of the work, not what the contract ee 
price. was, nor ‘the actual amount paid f for it. ee ee ee irae 


ae “Fowwey, F inst Assistant Seoretary: faa . o Aue ees 7 


The Commissioner of the. ‘General Land Office ree transmitted ‘For ae ; 


eke approval. a letter dated. November. 22,.1928, expressing the opinion — 
that mineral entry, Denver 038111, ‘under which the Standard Shales’ 


-” Products’ Company : seeks: to obtain: patent. to: 69. oil-shale placers he 


— ‘situate in T. 6S., BR. 99-W., and. T. 7 S., Rs. 98. and 99° W., 6th i: 


P. M., should. be cleat listed ‘and. patent should. issue, ‘except 48. to Ags ae 
tracts. ‘reported. by inspectors. of the field service as. ‘nonmineral. he Weecae a 
a character. © z Timely. discovery: being: sufficiently. shown: in the patent ee vas 

application and conceded. by. the inspectors as. to. those: claims con: ae 


- o sidered by- the Commissioner, worthy to. be’ clear- listed, ‘the-sole. ques; ee 
--.tion is. ‘whether, under section: 37 of. the act. of. February OB 1920-28 PA 


+ ( 41 Stat. 437 yy: the: claims in: question were’ valid claims: existing, oo oe 


7 : a the’ date. of the. passage of said act and have been. thereafter main; SS 
paar tained 1 in compliance with. the laws: under which initiated. ee 


The: inspectors report: as: to six of. these. claims, namely, Gad Mi. Nos. i Hoy BS 





cae 39. to 44, inclusive, that no..annual assessmeént..work: was performed‘ ar 
oe. for'the: calendar year’ 1919, nor. did the claimant. take. advantage. OL, meee 
“the benefits of public nésolution of November 13, 1919. (4 Stat.-354),. 0 oe. 
- a bye filing’ a notice of its desire to hold ‘said claims as therein provided, ne 
- erxesume work prior to February 25, 1920.- ‘The inspectors therefore 0/00" 
; oe recommend a charge: be preferred that these s six, ¢ claims: ¢ are : invalid. Poe 


Tony OBA er "DECISIONS. ‘RELATING TO THE PUBLIO LANDS “(vor rat 8, 


ee with sespect to’ this naberienon dation it is Gaee « ‘Reatiminendation es 
os B-ds not‘a ground. for protest, inasmuch as it pertains: toa period 
oo prior to. Februar "y: 25, 1920, with which the Government is not con- 
~- eerned,’ and. could. be: questioned only by’ adverse. claimant. under ee 


ee a ‘sections 2395 and 2326, United States Revised Statutes.” 7 ea 
So Be. conclusion ‘above quoted is not in. harmony. with the views sof a eS 


on the department. as:to:the effect. of the leasing act or other withdrawal. 

om coe upon: mining claims which. were in default in performance of. annual oa 
assessment work at the date’stich withdrawals became effective. See 
—  Enterstate Oil Corporation and Frank O. Chittenden. (50 L. D; 262, ee 


265) ; Emil L. Krushnie on . rehearing (52: L. D. 295, 300). 


In determining whether oil-shale ‘claims: included in an application = ee 


e Se patent fall within the. exceptions in section 87, it. is as much the. >. 

“. eoncern of the department to determine what. claims were valid and a 
oe existent: on the date of the passage of the act.as it is to determine 
~' “whether claims valid and existent on. such: date have been. ther eafter® on 
maintained. ‘The. public resolution of November 13, 1919, and that of 


| October 5, 1917 (40° Stat. 343), and prior resolitions containiiig: subi | 
| .. stantially the same provisions, by their express: terms afford “relief: a 


’ from. the necessity” of doing ailnual labor: and improvement only: tos 


of “those. claimants: who. ‘invoked. their: benefits in the manner. ‘therein 


eee provided, and if a mineral claimant, failed to invoke such. benefits the ~ i. 


resolution is of no avail to him. To hold’ a claini,. it was necessary _ 
either ‘to do the. required assessment work or cause the prescribed ae 


. notice: to be recorded i in: lieu. thereof. Nesbitt v. De Lamer’ ‘s NV evada oof 
Gold Mining Company: (Nev. 52 Pac. 609) ; Hatch v. Leighton et ab. 
e (Ariz. 209 Pac. 300). ‘The filing of such notice. is equivalent in‘all. 2) 
respects t0,- and i is attended with, the same. consequences that..result =" 


a ~ from: the actual. perfor mance of the assessment work. Field v. Fanner ra 


6b ae (Colo. 45 Pac. 917), and. conversely, the failure. to file the a 
| “notice: 1s attended with the same consequences © as result- from.the. _ 


- failure to do the work. If, as alleged, claimant neither did. the work, 

es 2 nor filed : the: notice ae the required period, its “possessory : right a 

i under the. mining laws terminated when the year 1919 ended, and as. eee 

-. no work was resumed prior to February 25, 1920, all. rights. of claim. 
sant under-the mining law. ceased and the land betams: abject: to the - 
eae operation. ‘of the leasing’ act. “Suitable charges against. these claims ae 


a . should therefore be. for ‘mulated specifying such default. fe 

‘ » The record discloses that. affidavits - in’ liew Chie aasooament nok, te 
os awere filed for the year 1919 for all the claims. except. ‘for the six 
oe Tio mentioned ; ‘that. the annual assessment work for the sueceed-_ pee 


poe ing “years ‘down: to and ending d uly 1, 1926, consisted. largely Ofc. 
open cits made. on: vertical CLOSS « eartions. of. various horizontal oil- .- 
opi “ighale: str ata, occurring throughout ‘the’ geologic column of the. ‘shale © a 
Baas deposit.” The’ ua of these’ cuts “is: -daclared to. be to. CRD OR: ao ae 


“ase 
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a broad v vein of & qowen bared oil. shale, facilitating: déiéemitiations of ae 
average oil content over extensive lateral areas and. providing ine ae 
ad formation. as to the thickness, texture, and variations of dip and = 
other struetural conditions of the shale beds existent. upon. theclaim. 
--* It is admitted that these cuts were not intended as mine. ‘openings eee 
fon hover’ as: improvements begun to facilitate the actual: extraction of the 900. 
_ oil-shale but were intended as exploratory oper ations for the ‘purpose ag eee 
of acquiring Inowledge as to structural, geologic, and: economic eons 
_- ditions” pertaining toa deposit. of great magnitude and extent. In 0°’ 
ee .~gubstance,. it is. alleged: that the various cuts made throughout the cue a os 
_- years above mentioned are all a part of a play of. progressive pros- 
ee - pecting to. obtain correlated data, each. ‘single excavation contributing eee 
some item. of information,,. which would, -be'valuable in a scheme ‘of! ana iets 





7 development: of and ‘fanefisial ‘to the entire- ‘mineral. estate con-. : oo 
sidered as a unit which. ‘underlies. the elaims asa group. | A map of pe 


" 3 the claims shows that. the 69: claims i insone eompact. body completely ; re a 


“cover a. promontory: TY, miles long. and: QV miles wide, rising from ~ - 4 ue 
its base some 2,000 feet, the shale. beds outcropping on ‘the slopes. he 
| frequent: inter vals 4 In. the stratigraphic column. ‘The two inspectors.” 


~ who: made a detailed examination of the. assessment work report that 


ae ‘the 354 cuts. measured: by. them are. placed so that there are at least - 


os three’ holes. on ceach horizon. at. some place on. the. group; a that: the | : 
} applicants have shown. good. faith as a rule in opening ‘up several ~~ 


. different. beds of oil shale on each. claim ; ” ” that.‘ a ‘they have done that =... - oe 
. to.a greater extent than. almost: any other: operator in: the field.’ ee awe ere 


Work of a strictly exploratory. nature performed on a. group: of . 


a dil-shale claims, such as work that has. value in determining 1 the oil- | 


eo ‘bearing. character of the shale on a continuous | group | of claims is con- 


sidered. available. as: ‘assessment. work ‘under. section. 9394, ‘Revised. cle a 


a » Statutes, an antecedent: discovery being. shown, and the: ‘apportion. , She 
~~ ment of the. benefits of such work is not affected by. the restrictions of 


the act of February 19} 1908 (32. Stat. 825), relating to oil placers fon oe s 
a which limit. the benefits. of common. improvement: work to. five claims. Seo 


a _Histrattone of November * 12,. 192%, and, March: 10, 1928 5 (52 L. D. ee = 


| ~ Although it seems. . that daimant, in, carrying ‘out: its: cchenie. Thee — ae 


Pe . prospecting, was under the i impression. that the five- claim. restriction ia 
“dn the act of 1903 applied to the work, and. that claimant was. gov; a Ae 
eo. ~erned i in placing such. work on the ground and ‘representing itin the 
- patent. application. by a misconception as to, the legal. necessity. Of | Be 
a conforming to the’ ‘provisions. of that. act, yet, if in fact, each: cut-was es 
ae considered by. claimant. as: furnishing some. contribution to the Imowl- on 
“edge of the oil- bearing: character of the shale deposits on the.entire “2° 0" 
group. considered as a unit, and. the nature, extent, and distr ibution.- 9 
Come pap the. work, topographic: and ‘surface difficulties. daly -¢ considered, a ae 














ee eee "DECISIONS RELATING TO THE. ‘PUBLIC LANDS. aa 


ce A 


Jo. “tend: to chow that such was: thé purpose, daimant chould: not Ge aa a 
oo ees ‘demonstration. that certain specific work on one ‘claim. diréctly = 
ae _ benefits : some other specific claim or-claims. Criticism, therefore, ass 
to. the distance’ and direction of a cut on one claim with respect: tow ne 
Se ics direet. relation to some other claim, or becatise. work was done on ae 
a Zone on _a:.certain: claim that was eroded from. another. claim it was. ene 
he assumed. to benefit, or that the identical oil-shale: bed exposed by 
a cut did not contimis: without a break to a claim it) was. assumed to. 
ss benefit, may: be disregarded. as of little moment... Whether there-was) 
ie neh more, work done on one shale bed than ‘was. necessary” ‘to obtain. infors- "2 
~.» tation: as. to. the oil- bearing - character. thereof ; ‘whether. too much. 
ae ~ ~work was done on lean‘zones and too. little on ue zones; whether 
oe there should have been a different’ distribution of the cuts: in defiance 
of steep escarpments, accessibility-to camp. ‘sites, and other: physical eect 
_ obstacles, whether’ the information obtained ‘from. one shale bed is’. 
a valuable: only with respect to that bed or: has. value as. an. element. a 
in any scheme of mining and development’ ‘of the deposit: as.a-whole, 
7 care: questions, relating to the wisdom and expediency. of. the plan pure a 
sued upon which ‘miners. of! equal. judgment and ‘experience: might nee 
honestly differ. They. do, in fact, differ in this case. Where the 
- work has actually been done j in, good faith and is reasonably: adapted ce 
to the pur pose for which it was designed, although. it may not have ee 
vo béen the best: possible mode of devélopment, the department. will not eo 
3 “substitute its judgment as to its wisdom or expediency for that of the 
owner. & neil Le Krushnic (2 L. D 282, 292-295, and ¢ cases ase oe 
: celted). Oe ee 
| “With * uapett! to. the cals of the’ ok “the veogrd shows that: biwor : 
ee inispectors’ made careful and detailed measurements: of the. open cuts oe 
-.  -on’each of the 69 claims and also the G. M. Nos. 65, and 66 not'in= = 9°. 
“eluded in’ the’ application, and appraised. thé’ values on ‘such: work 
according’ to the: years in which. it was alleged to have been done: Tne 
Pak your: letter: these. valuations are ‘totaled, and the. aggregate. amount. > ve 
- thereof for each ofthe ‘years in question, when prorated among the 
44 claims exceeds $100. for each claim.” ‘Evidence has been obtained, ee ee 
-... however; showing that in certain years, that: although. claimants paid. ae 
-. those who contracted to do-the, work $100 per claim, the work was 
ee _subcontr acted for. $70" a claim, and: ‘it is. ‘the. view: of. the: inspectors co 
. that the subcontract: price plus: certain items: of extra. work. which:are ae 
eas ‘considered applicable and done at: small cost, should. be taken as siete ee 


oe - dusive as to the value of the work. 





ee The test-is the: reasonable value of the work. notwhat. was 2 paid topes : 
. eet nor what. the contract’ ‘price was. ‘Lindley on “Mines, section 635, 

e a - od cases there cited, Bioly et al. v. Treasury Gold Mining Company oe 
ae Pac. ‘S17, ee) Engineers: + for claimant and. ‘the Government, ie 























He ee DECISIONS ELATING: fo ) THE. ‘PUBLIC LANDS 





cae experienced i in. (oneke matters, ‘ghdse ‘competency snd Hones. ‘there is: 
no reason to. question, have placed valtiations on the tota | assessment 
ase “work: for each. year which, when prorated among the 71 claims, , show 

: the: ‘required’ expenditure, of $100 for. each “lain ] There. is no: good a 
i ~-Teason to seek to impeach their combined judgments 0 on n the, asump- 
Bon that the value could not possibly exceed the cost. : 
or the: reasons stated; the mineral: entry. ‘should be clear-listed and 
ae : patent: should issue xcept. as to the G. M. claims Nos. 39 to 44 inclu- 
.- Sive, certain tracts: that: have. ‘been. heretofore’ patented, and. tracts: 
reported’ nonmineral. in character. if the record. is. otherwise . oe : 
= ~ Tegular. ‘The case. is. therefore remanded with these modifications, 

















a 3 ERVIN g: “ARMSTRONG ET AL. 





“ Deoiited a January 9. i929 









i Om ann. Gab Lanpe--Paosecine Puntrt—Assranaeoan, | eng Se 

ee A new. permit: can. ‘ot. be. ‘granted: under a. ‘partial: assignmént of : an. n oil anal! ? 
a gas: prospecting. ‘permit: where. Fpomeco the. Jand ° in: the: * Beslenment: is, in Roe 
ee: de. facto, producing structure. . ee ee ge Prey cee oe : 


mo ie AND, Gas. ‘Lanvs—Progrnoxne, PaRMaI—Asstonamwr Léa gdo—Conmevrry. “3 oe 
3 In the case of a partial. assignment: of an oil and gas prospecting permit. such 
? petmait will ‘be. Te garded, sordinarily, as. a unit, and Separate, Derintts. will. oe 
























ain pale 14 of the leasing net: if. February: 25, , 1920, relating ; 
to. the. granting 0 of a i five per: cent E lease in f eompact 3 form. as e 


= sf a : act ial asipumant ae ‘Wevin” Ss. ei 
: ee of his’ oil. me gas prospecting permit, Sacramento. 019492, to. the « 
2 Standard Oil Heurial ‘of (California, the cancellation. of Arm 


a in “your pooomitiendation: * A | ae 
: a aiattone s. permit: was issued ¢ on: ida une 0 80, 1928, 1 toe the N. 13h, N. wie 
~ Soy Boy SE. Th, SE. SW. ym Sec. Ay all.of Sec: 10, :T, 22'S... 

2 R 17-E., all-of Secs. 6 and 8, T. 22'S. R. 18 E., M D. M, California, * 
ene it: ‘has: been, extended “itil: March 1, 1999: - a oie ne 
ee - “Tt is ‘shown ‘that. Armstrong has entered into an n opemnting weitenet 
oe with: George. os Getty, Ine. covering all the. permitted Jand. in” 

~~ See. 4, T: 99; S., EE one E.. and all of Sec.. 6, T. 22 8., RB. 18 E., whereby ae 
eA Ghe operator j is piven the right to select. 320 acres in ‘said Sees. 4 and 6, fe ee 
ee, im: 1 the event of f discovery, £ for a. lease at a a royalty. of 5 per. cent. See ee 
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The designitment: to the Standard Oil Company of California — 





at “a, ‘royalty of 5. per cent. . 








Sec.” 10, ue 22 N; Ret Bs and the assignee is ‘given ‘the ‘right, to: NA 
select, 160 acres ‘in said section, in n the event tot f discovery, for a lease. oes 


y Thile the case has been ‘ander. colisider ation: nere. “there: ‘hag pee 
-recéived' an. assignment. from -Arinstrong to. George. F. Getty,’ Thee Ss 
of the land in. Sac 4, T. 22 S:, R.17 E., and all of Sec. 6) B90 S oes 
ARS 18. B., “together with | a. ‘request on behalf ‘of thes ‘assignee: that: the ee 
, “lands. assigned be severed from those in’ the original. permit: ‘andes. 2s 
. ‘that a new permit for: the lands covered by the. assignment: be issued: 





rae - “to the’ assignee. ‘In the assignment’ there. is a stipulation that. the: oe : 
- assignee | shall : ‘have. the right. to. select: 320° ‘acres - fora 5 per- cent on 
“2 lease, in. case. ‘of discovery,:in’ ‘said Secs. 4-and 6;.and in the request 







~ for sever ance. -the explanation” 18: made. that: with four: incontiguous : 


EC : sections - in the permit. and: “with. separate. interests. in different’ “par-": eS ve 
Soho se tes the: division cof st the 5 5 per. cent Senge Drenente ane _ extremely ees 








oe dificult problem. _ 


“2.5 Ordinarily, in: the ‘case. of a pation assignment: ‘of a  phompectibae eee 
Co “permit, such permit will be. regarded as aunit, and. that i is the prin-. | 
Cee Giple: sought to be cir cumvented. i in: the present case. tis. ‘true that: oe 
“the separate. permits requested. by the. two: assignees’ “would be-given: 

on the: date of the original permit, but. in all other’ respects there would ve 

he two new, ‘separate, and independent. permits | in- addition to. the: pone 

oo - original diminished one. It would appear that. the. purpose . is to 0 
avoid. the. ‘provision in section 14 of the leasing act for : ad. “Bey cent Pee 





ogg lease. In. compact, form. - 


The. Director. of ‘the: Geological Soe has. “téporied that ak Tenat ae 


° PS ree! fourths of said: See. 10 is within: the. Jmnown geologic structure. 2 


— of a producing: oil or gas" ‘field, 80. that said section would not, now, gue 7 ae 





ue 2 E subject to: application for. prospecting permit... 


eye Oe PB depar tment takes the position that ‘no ‘new ani peaaethe ae 
ee ats can be granted i in view of the Teport. that s some 2 of the jand is now. vin a 






om te * daastrong? S. “permit ‘embraces o. BAT. 40. acres, j Bele three full: See 
a ~~ S  tons and‘all but 40-acres in Sec: 4, T. 22 S.; R.17.E., SO: that j in case 
Pea discovery. of oil or gas, a5 per. cent Tease, for 640. acres could-be. 
foe demanded. But it is. clear that: ¢ a 5) “per cent. lease; or 5: ‘per cent; eases, eo a 







“eould not be: ‘granted for ‘parts. of two full sections. TE: discovery : feces 


ae ~ should: be made in See. 4, however, the approximate. 600 acres of per- ey 
> mitted. land in ‘that. section’ would not: equal the. full 5. per cent lease 





ee “right, and-at least one subdivision in Sec. 10 could be and would have a 





eee to be taken. » ‘Under: these ‘circumstances. the ‘department i is ‘inclined. ee 
Ee EGR ‘the. view. that 480. acres of a per cent leasé - aren. could’ be taken Te ee 


oF Bek 4; near rest, » See. 10, and 1603 acres in Soe. 10, es the N. aN aoe 


















8. selected.” : oe 
Dt will ‘be: iotske that: ‘the assignees ail: the: oor will: find, o 7 





i nore out of that section, 
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gem NW. hye or. PW. % w. he Ort the E. % See. 4, N. % Sec. 10 10 mgt . ai 


“necessary” to. make some readjustment to make. possible an arranges 
“ment.as sug geested.. JAs the case has: been ‘presented. the permittee reese Saat 
. tains: only Sec. 8, E. 29 S$. Re 18: By and it may be that in.caseof diss? 
covery: of oil or | gas he: would: eoply for : a ou 5 per eemty Tease for na ae aa 





signees, or. 0. approve. either’ eeamen: as. vie matter 1 now ae ee 


. The record is returued.;with instructions that: the: parties. in Ahem Sa . 
be: given. opportunity. to make, o readjustment | in. accordance. with the : Re ee 


views. s herein expressed. 








: ee oUMMINGS, IR, Led . JOHNSON- FENNER AND MURDI ON 
Cae) RERRARTI)! oo 





- ae : i eee | “Decided ‘Octoder 80, 1988. 


" Pracrtce—Arrmat—Conmasn—Sroc-Rarstwe ‘Homnernan.. 


Bes a aie by ok 


; A decision. rendered-.on. the: appeal of, one. party toa: controversy. will, not! ae 
oe ’ redound to the benefit of any other party thereto who has failed to: appeal a 
ae except ‘where. joint: interests are involved which are. s0- related’ that. “thes? oa 
= ete of all will be affected by: any, decree made with “Respect t to the ae oS 


| Paacnon—-Avresi-—Cownest—Srook- RAISING: ‘Hommsrmap—Rucoaps, roe 


_ While an: appeal, brings. up “the. whole’ ‘record, it is. only for: Ge Genoa of = 
a enabling, the. department to determine the: questions: presented: by: the errors: Teno 
assigned,’ and not. for: the: discovery: of. error which’. may. have. been: com- 


es mitted. affecting the- rights. ‘of. one: who. makes. 1 nO complaint and who is. Sot. | 
“seeking to. have it corrected. See eee a Hage. tk 7 ee 





_ Contest - — ContasTant — - Practice — — ~ apenas ine - PRererewen, ‘Brent - — - ApvEuse he ee 


- CLAIM—Srock-Ratstne HomEsteap. 


: | Where: ‘in a. contest: proceeding. a decision ° is: ‘rendered : holding” the: “ent be ee 
ek, : ¢aneéllation but: denying: a pr eference right to the contestant, an’ “appeal by res 

ne i. pe contestee: from. that part of the decision . affecting: his rights will MOte oe) Be TE 
ee entitle the. contestant, who failed. to: appeal. within: due: time,. ‘thereafter ee 
tow assert a. preference. right: in the- ‘presence of: an adverse. claim. even a aS hae 








though the, decision | as to him. may have 1 been: erroneous. 





oo | Franny, First Assistant Secretary: Pee ae 












4 * See decision’ ‘on | second motion ‘for rehearing, Be 502. 
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~ By. order of. J uly. 9, 1928, the depiniziead a ‘entertained’ a. . petition” aoe 
i: rehearing. filed. on: ‘behalf. of Nellie Almeda Johnson-Fenner and’ 
: (Gracian, Murdi- in. the matter of ‘the. contest: of. Clarence. Be Gume) ye 
aan je against, ‘the entry. under section : 1: of the. stock- -raising» ae 
| homestead | act, made: by. Mrs.. Fenner ‘ on bach 14, Age, embracing: ys 




















peer BBQe "DECISIONS RELATING ‘TO. THE ‘PUBLIC. LANDS ei Sve Saye ee! 


ee gy =z yk th Sec. 7, W.14, 8. We NE, i, N. We yy s. E Se gis 





S. 4, Ss. Ey, Sec. 8, T.8-8.,-R. 98 E., M. M, “Montana;. wherein 


ee . ihe. department, by. decision of “April 24, "1998, on a petition for the oe 





4 + exereise of supervisory authority. filed by: ‘Cummings, held that the. * 
oe intervening. entry of Murdi would: be canceled if ‘Cummings: applied ee 





ee foto make: enkry. for. the Jand and showed himself to o-be Le, to. [sa ae 


oe entry. 


Seca: answer covering: AY: typewritten pages, supported byt 7 affidavits. 


The petition: was. 5 duly: ‘gorved on Odin inmings, athe! has’ filed a fai 





. The record. has been: reconsidered. : a 
~The contest. ‘of Cummings was: ‘ynitiated Je anuary. 5, 1926. ‘ae oe 


ae Laeeed in effect, that the required improvements had not been made 


ee and that. entrywoman. had. not. resided on: the land: to the extent. Te ae 


| quired” by: the homestead. law, ‘Testimony “was: ‘submitted - June 1, oe a 


“4996, both parties appearing | with counsel. ..By decision dated Decne 
~-eember. Ti 1926,.the register recommended that. the contest. be is-2 0 


- /- missed. An appeal was: filed. by: Cummings, which the. Commissioner +. : “ 
ioe 2 “ok the. General: Land Office dismissed: by decision: dated. April 15,0. 
1927, onthe. ground that. Cummings had failed to serve and file. hig. 6 


e - appeal in- ‘accordance: with the Rules of Pr actice, but the entry. was aS 
| held’ for: cancellation | on. the oround. of insufficient. residence. -Entry- ea ron 


he i woman appealed, and’ by decision of’ September 30, 1997, ‘the depart- ae ae i. 


ment affirmed. the Commissioner’s decision. ‘The entry. was canceled 
> Om: entrywoman’ Ss: ‘telinquishment ‘filed. October. 21, 1927, “by. Gracian oe 

-Murdi, who; at: the same time.applied to make’ entry for the land o>... 

a “ander section. 1, of. the stock-raising. homestead. act. Mardi 3 appli. a 
cue cation was: allowed: October: 29, ‘1927. | ae 


“On: February 25, 1928, ‘a petition for ‘the. ‘exercise of stipe vtaors) ae 


‘giithority was” ais. on behalf: of: Cummings, which the. departinent x ace 


7 entertained by: order of March. c 1928, ait being. held therein— eee, ms 


. ST oa 1928. On: May. 18, 1928, Cummings filed an ‘application. (Billings cee 
foes “-929748)- to make entry 4 for: the land, Blowing himself to be aut 7. 
eS to make the entry. a Pee? 


Although: Cummings dia not appeal from. the decision dated April 15, 1927, The es Wes 


> : : hy 


ae ae © department, on ‘the entryivoman’ g appeal, cand that the errors in | the. decision of 
ce ee 15, 1927, would. be. corrected. BS ae ps, es 


“The: petition was granted, as heretofore, staited, i bes decaion of of April 





According: toa cor seebornted: showing’ filed by. ‘Mrs: “Fenner: and 'hol sp ‘s 


os “Murdi, after the department had affirmed the‘ commissioner’s detisi re 
2a gion of: April 15, 1927, the entrywoman ‘consulted a number of people. 
.* «(among others, a- departmental inspector and an attorney): as to-her ~ 
ook ooo Right: to. sell the. improvements on the land and relinquish the entry. 
oe ee was, advised t that. as ‘Cammings had not, appealed 1 from 1 the: e dis- 












P oo BRR "DECISIONS: RELATING TO: THE PUBLIC LANDS | eae ABBE poy 
Moe pnlscal 6 of] ‘ame ontest (hie. had forfeited the preference ‘Si i ae es 
2 1. which. otherwise. he would. have. been entitled. to: She. thereupon oer ey 
ee entered into ‘an: ‘agreement. ‘with Murdi, “who offered’ to pay her $800e.3 
lee oo for’, the’ ‘improvements, provided that when: he: appeared at the, local. Jha 
land office the records showed:that the land would be open to entry. ©. 
a upon. the filing of the relinquishment. “Murdi visited the local'office =~). 
on October 21, 1927, and learned that: the registered notice: of the: oe es 
-. Gommissioner’s. decision: of April 15, 1997, had been réceipted: for byes ees: 
—. Cummings on April 27, , 1927, and that the latter had taken:no.fur-. 9 
. —/ ther: action inthe matter: -Murdi-was advised by the. local office that =. 
~~ Cummings had no further rights in the matter, whereupon: he filed 
a Mrs. ‘Fennet’s relinquishment. and. his own: application: to make entry ye oa 
«fot the land. The $800 agreed. upon was paid to Mrs. Fenner ands oe 
i ~ Murdi’: Ss application, was allowed on October 29, 1997. . ee ee ais 
ae oa The question to. be. determined 1 is whether: the. depart tmeint’s houling! oe 

rats of, March 7, 1928, to the effect’ that: Cummings: did. not forfeit. hige ee 
rights: as a ‘contestant by: failing to. appeal. from. the: Commissioner’ a] ee 
=, Godisione of. April 15,1997, is correct. : ese: be oe 
°c Tas. well settled that where’ a party fails to" ‘jie! tro om an nee io 
8s decaon. even.if said decision was erroneous, he must be held tohave 
ee acquiesced, therein, and is not entitled to assert'any further right in. 
- the presence of an intervening adverse right: “See Pehling v. Brewer fee fae 
ee (20 L. D. 363) ‘and cases there’ cited; Macbride ve . Stockwell (Oe L. pee eo 
ed. 416), Parker v. Gray. (da L. D. 570); i ee 
| fo De department: has never departed from ihe. Settled: orale: ite thie: ee 
OTR ‘courte! governing appeals.” -The rule in the courts’ is that, “except . ae 
where. from. the: very: necessity of the case—due to joint: interests Fae oe 
~. velated ‘that. the: ‘rights of all.swill be affected: by. any. decision. made eon 
With’ respect to the: rights. of: any. one—no. decision » rendered on the: es 
os appeal of one party ¥ will | work to the benefit of any. other who has not: 

a - appealed. ee oe 

O98 See Some af this ‘States’ a o by statute: ‘Asblared: the! ‘rule: which Phas ae 

ee long: obtained: fixing the. rights of parties on appeal. Such a-statute | 

-. was discussed in Morgan v. Williams (187 Pac. 47 6). ‘There as 

-... Judgment’ was. taken. against:a. principal. and. his. surety. The surety ~ et eee 

ee only: appealed,. and the judgment: as to it: was rever sed. . The princi-" ce 

“pal then sought to claim the benefit of the ‘decree of reversal in favor.) 7° 

CMGh  gfthig codefendant, on the ground that. their interests. were joint. and - 2 

pani: phabof necessity a ‘decision | aS toe one e operated. in the.s same manner as 

se oe 0: the, other. ~The court said: Se ee Pee 
ne ag othe. necessity of the case éentemplatea ie ae statute’ ‘is an apes Loe 

a ~ Tate’ waobeclt' ‘that’ is to. say, one arising from the inherent. nature of the case: ee 

oo in that ne. judgment. rendered: could, under. any: circumstances, ‘be. valid.as to. , 
ae. one. ae Parties: and ‘not. as. to the: oer Obviously this” is not such: arco 

















a 882, i “DECISIONS RELATING | TO. ‘THE PUBLIC LANDS | “Tvok 


OS Bee. also Arnold v. Pike ot al: (143'N. W: 662), Title Ins. « Trust ane 
| 7 “Go. y. California Development Co. et al. (127 Pac. 502). ae ga 
“The fact that the. entrywoman. appealed from: that. part of ‘the gr a ae 


: = Setiaciaan’ "s decision. of. April. 15, 1927, which held. her. entry foro: : 


eS cancellation ' could in rio manner: ‘affect: ‘Cummings. ‘She -was: not | 


‘a ay complaining. of the. action. which denied: him:a. preference. right. Of. ae, 
entry. “While an. appeal. brings up the whole record, it is. only fore Ue 

the purpose: of: enabling the department. to determine’ the questions oe 

"presented by. the errors: assigned, and-not for the discovery of error 
oe which | may. have been committed. affecting the rights of: one “whoo 0.) 


makes no complaint: and. who. is not. seeking to have..it cor rected. a a 


oe =e fe Cummings’ Ss preference: was: not an issue In: the case, at’ the: time the ore e. 
. appeal of: Mrs, Fenner was considered... The only’ question, before es 
_. the department. was. whether or. not the decision below > (was. correct oo 


, im: holding the entry for cancellation: | ee 
oe After: mature consideration. the ‘depertinent | ig. or ‘opinion hae a oe 2. ee 


ae intact. 


ai Was erroneous to, hold that,. because the record was brought before 


‘the department. On. “Mrs. Fenner’s. appeal,. errors ‘not. made the: basis 


"of any: appeal and which had long's since: e become final would 1 be looked 8 
into and’ corrected, - Bo oe 


Accordingly, the ‘depustinental ‘de Geceon of April. 24, 1998, is. re- es ae 


‘eailed: and vacated, the decision: of September. 30, 1927, adhered: toe. 
‘and the  sapmcite of Cummings r rey jected, peatland the entry > Murdi 





“CUMMINGS, TR, Ww . JOHNSON-FENNER AND ‘MURDI oN 
2 | REREARING) haek : 


| Deviaea Sanmuary 18, 1929. 


a o : Coxsmsn—Conrmsrann—Prairmsnon Rrown—PRactrce. : ; 
A contestant who- allows his contest to be dismissed « can not. thereafter: élaim re ce 
the: preference balay accorded to successful contestants by. section 2 of the act on te 
a a “of May 14, 1880. ea ee ee an ee ae ge 

Finny, F inst. Assistant Secretary: SB ee ee ge 
A’ motion’ for. rehearing. has. been” filed ‘on.  bohialé. of Clazencs E. oe . 


 Catnmings jr., in the matter of his. application to: ‘make. entry for. 
EWE. Y See. 7, W. 14, SW. NEY, NW:14SE.Y,8.4SE% 
See. 8, T.8.S:, BR. 28 E., M. M., Montana, ‘wherein the department, on. 

cere ~ pehearing, hy. decision OF Oétober: 30, 4998 (52. Le D. 529), rejected Spree 


_ Application rejected. | oe a 


-* the application of Cummings, Teaving the entry. of Gracian. baie ee 
made October 29, 1927, intact. | eee 
ae tne material. facts. are as ‘gollowe: ‘On Ji anuary. 15, “1926, ‘Cine ae ee 
mings. initiated. a contest. against the entry under, the stock- raising” 





. 108 bo 
“In the | jnotion: counsel conde that ‘Gitumings: ee a ‘dea ‘right ee 


eS 52] ve "DECISIONS ‘RELATING TO: THE PUBLIC. LANDS - Spe: Pa 


oe “ odaa ‘ct: ‘nade by N ellie ‘Alnieda. J ohnson, 1 now. . Fenner, on Pe 
April 14,1921, for the tract above described. :. He charged, in‘ effect; °: 5° 
ie ~ that. entrywoman: had: not complied’ with: the. law: as. to. residence. and Tete at a 
ee es had not made the requir ed. improvements. AS hearing: was. had, ‘both. a oe a 
eee parties: submitting testimony. By decision dated December. 11, 1926, ee eg 
mies the. register. recommended that the-contest. be. dismissed. Cummings : 
fe | filed : an appeal, which’ the Commissioner‘ 6f the: ‘General. Lund € Office > eG. 

-* dismissed: on April ‘15, 1927, on the ground that. Cummings’ ade 
a failed: ‘to. serve: and. ‘Ble: his" appeal in accordance. with: the Rules’ or 
tok of Practice, but the entry. was’ held: ‘for: cancellation” on. the ground a 
Pi of. insufficient. residence. | Mrs. Fenner appealed, and: by decision of 
oe “September: 80, -1927,. the. department. affirmed : the Commissioner’ cage ek 
decision.» -Entrywoman’s relinquishment - was: filed. on. October. DT eh 

= 1927, and at the same time. Gracian, Murdi: applied. to make ejentry a 

TORR 


ie for. the: land, which: application: was “allowed. on: October. 99 





ie On. February 25, 1928, . petition ‘for the. exercise. “of: supervisory: os a ; 


” authority. was filed. on: behalf: of Cummings, which petition: owas. 


_ entertained. by departmental. order.of March.7; 1998; and was granted . - E 
by. decision of April 24, 1928... A motion for. rehearing was there-. 


after. filed on behalf of Mrs. Fenner and. Murdi,, and was. entertained 


by departmental. order” of July” 9, 1928. -The: decision now com-. a 


: plained: of followed, which. decision: was promulgated. by. the Com- 


a ‘missioner: r of the General Land Office, under date ee November b, | 


- to a preference right of entry which may not lawfully be denied him, 


The only question. disposed. of by the decision of October 30, 1928— 


9° in fact, the only: question’ then. before. the. department—was | whether Oy | 


Cummings was. entitled to a. preference right | of entry 3. and the de- 


partment. held that: his’ ‘failure to appeal from the. commissioner ag. bes 
decision: of f April . 15, 1927, ailemiseing ‘the. contest. was. fatal. to. his oe 

7 onus . tee eee ee 

@ Ttis: well! eeitied. that ‘though: a contestant, b fails to: prosonite a ne 


| rn “appeal: and. thus abandons the contest, the department. may, in. ‘the re 
- Interest, of the Government, consider’ the: evidence submitted with ne 
tod to determining whether the Ce should be canceled. W. L. nS, aoe 


| = - contestant wlio: altows figs contest. oe es dicviiased: can ast there: ae tel 


ae a claim. the preference. right. accorded : to successful: contestants | <3 ae 


oe by section 2 of the Act of. May 14, 1880: (ers Stat. 140). Py. eee 
ae 3 Every contention contained 1 im ‘the motion for. rehearing. ¥ was aes pee 





ues oo tule, considered prior to the decision of October 30, 1998. No error mv Ricca 


ao : ye . appearing, 2 that t decision is adhered to, the 1 motion n being denied. 





se dibo otion. denied. 











"SOLDIERS AND SAILORS HOMESTEAD. RIGHTS oes eo ae 


| Recvnarons 


> [Cirentar ‘No. 302) 


-[Repaine 3 and revision | of regulations of May 26, 1922. cao Le D. 118) ae ee 


pL EE Cog Rs ear St /-Derarracen or THE: SIneeniony: 
Fe econ : aol ie “op ae _ GENERAL: Lanp. Onrics:: 
a | "Washington; D.C. January 21, 989. 


faa Ay any Scat, eciiis 3 seaman, or marine whe. served for not. és | ag > | 

2 CS : 3 dhan 90: days.in the Army or Navy of the United. States. during the: 2 

ae oe Civil War and who was honorably. discharged and has remained loyal : . ca 

“to the Government,’ and who makes’ a homestead entry; is. entitled © noe 

. under section 2805 of'the Revised. Statutes and the act of June 6, 1912 

aie 2 (87 Stat. 123), to have the term of his: service in the Army: or Navy, bo se 
not exceeding . two ‘years, ‘deducted fro om. the | three Paold residence > 

te required under the: chomestead laws.’ a . 

Similar provisions. are ‘made i Uk; the acts’ of ii ine . 16, 1898 (30 Stat: he 
478), and March 1, 1901. (31 Stat. 847 ), for the Wénetit of like persons: ; 


who served inthe war with Spain, or duri ing the suppression | of the 


: “insurrection. i in the Philippines. “The. act of February 25, 1919: (40°07 
Stat. 1161), as. amended by-act of “April 6, 1922 (42 Stat. 491), , makes. ~ . 
"similar provisions. for’ the. bénefit of like persons. who ‘rendered mili-. 
7 ‘tary. or naval service in’ connection with the Mexican border opera ne 
i oe tions or. during the late war with Germany... ae fs 
"2. A soldier or. sailor of the’ classes above imentioned who saad, eee 
te entry as such must. begin his residence and cultivation of the land 
~ entered by him. within. SIX ‘months from the date of filing his “declara- is 
ao tory. statenient, but pin he: inakes’ entry without. filing | Be declaratory” 
statement he must, begin his residence within: six months. after the 
aes date of the entry. “Thereafter he must ‘continue both residence and’ _ a 
fe cultivation for such. Renu as : will, when added to. the time of his: : (ae 


ee : ie - DECISIONS RELATING. TO: THE. PUBLIC LANDS ie UROR! oo 


Ae 


ae oe | Honokably ‘disehiir weed b bint ‘gibsoquently & awar, ed compensation by. geen Sy 
“Government for, wounds received or disabilities : incurred in line of .. 
oo duty in: accordance with the act of October 6, 1917 (40° Stat. 898° 2. 
ia" 405); 2 as amended by. the. act of August: 9,. 1991 (42. Stat. 147-153); oo 
—. eredit, for the. whole term.of his enlistment may be allowed, not-. 
aS withstanding he may not have served 90 days.. “However, no ‘patent ae 
+. \ syill issue to. such soldier. or. sailor until. there. has. ee residence by yin. 
oo him. for at Teast « one year. | Peet reer ee te cones 

















DECISIONS RELATING To aE PUBLIC LANDS. ee ee 





oe. Ke soldier alte 19 fadiithso or more ‘tnilibary& service sal be i seiited. ee 
2 a ; 40: reside: on.the:land at least 7 months during the first. entry. year} See 
~~. with more ‘than 12 and less. ‘than. 19. months; he: must: reside on the . oe ne fe 
. land % months during the first: year. and such ‘part of. the second Feary ee 
as, added to his excess over 12 months’. service, will’ equal ue coma : - ae 
vand must. cultivate: one- ‘sixteenth of the. area the. second ears wither 
pe and not ‘more: ‘than: 12: months, whe ‘inaust. reside. upon. . the. land a oe 
ae nonths | during : each’ of the first: and second. years, and cultivate one-_ oe 
» >. sbrteenth ‘of the area the, second, year ;: “with.90- days. ‘andless ‘than. 00", 
-... @ months he must. reside: upon ‘the land. 7: montis. during. each Year ot 
oe “for. the first: and: second: “years, ‘and: such: part ‘of: the: third. year. AS, Se * 
- oe added. to his service, will equal 7- months, and ctltivate one- sixteenth oe 
oe of the: area the: second. year ¢ and one- eighth the third year; and with... 
Jess than, 90° days? ‘service, will’ receive no credit therefor. in lieu of) 
ee residence: and: cultivation | ‘unless: he was. discharged . ‘for: disabilities a 
oe or wounds received in ‘line of duty, in which event. he would be given: eae 
“- eredit for the term of:his enlistment, not, however, for-more than two. 
oo oyears. Tf she: delays: the: submission: of ‘proof beyond the. period: ‘of meee 3 
i "residence. required, the: ‘cultivation necessary for the ‘years: elapsing oo Gg epbee 
ee before the. submission: of. ‘proof must.be shown. He: may..apply: for EES 
and. Teceive a reduction in the area to be. cultivated; in thesame man= =. 00 
mer and’ under: the conditions required, of: other. applicants. - ‘Where. ea 
_. the entry is made under: the -stock-ra aising provisions of the homestead a 
law, the above. rule: with. respect: to residence. will be. applicable, bute or 
ee the. ‘soldier: must make. the: improvements ‘on the. Jand - ‘required of : we 
: other. persons, under that law, and ‘show j qn: liew of cultivation that: he -* oo 
oe actually. used the: land: for. ‘raising stock and. for Age. crops. ‘during the Pos 
period. that he was: required. to reside on the land. He must-show, ~~ oe 
- in any entry under the homestead: laws, that he had; a habitable house ote ae 
rei; (On. the land at the date of submitting ‘proof. eS Be Pk 
°°) 8, No credit: for: military service cee be allowed where re comma Re ae 
0 then: “proof i is submitted. : ee he PE a ee 
ee AAT party: claiming thé: penetit: ‘of his. nilitery-8 service. eee file pee 
ene the: reg ister .a: certified | copy. of his certificate of discharge, show-.' Ps 
“ing when. lie. enlisted, when. he. was: discharged, and the. organization 690 
-in’owhich he. served, ‘or the: affidavit of. two: reputable, disinterested ee 
2 ‘witnesses, corroborative of the; allegations, contained i in-his affidavit. . rae ae 
: oe these, e polite Or rif neither ¢ r can n be PH ‘ooured: his.o own. affidavit to that ae. 



































S PERIODS Oo ‘sin VICE FOR. WHIC ie “ORE eeDU M AY. BE ary EN, EN ETEU OF oe ae, ce 
M, Soe ee setee a <a eee : “RESIDENCE , * aie aoa 





ae ae Ti abtaemiitng the. siete Of panties andes deotions 9304-2309 ea _ . ve 
the Revised Statutes: the » Cava War 2 is held to have lasted from Apel ce 
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oe a 115, ‘1861, io. August 20, 1866: the ane war : and: Philippine Shao 
rection. from April: 21, 1898, to July 15,1903. The operations | an 
eae -» Mexico. or. along: ‘the: co dae thereof began ‘May. 9, 1916, and: Conta : 
So 2 tinued until the “beginning of the war with: Germany, April: 6, 1917, ae 
ace which was officially terminated Mar ch 3, 1921, phi Public: je Resolution 


2 igs oo Nort of that date (41 Stat. 1859). . 
> .No-eredit for. anilitary: service: cal be given ioe the: soldiak: Lor’ a 
Bee a! siilor served for at least 90. days betweeri the dates above mentioned, oe 
cats auiless dischar gedsfor diabilities or. wounds received i in- line of duty 
EF esis oe died. while. in the service. et eee aS ee es : woe fae 
on Dt computing the period ats service Sof a. soldier’ eho: hag oe ine ne 


oa duty. oe = Po ee oe 

oer G. * pers son a ser ved fox les than 90 0 days ir in. the aenys or :N ivy ee 
one ae the United States: during said wars is not. entitled to have credit 
-. for military service on the required period of residence upon. his. : ne 


a a Army of the United. States,” within the. meaning of that: phrase aa 
“as used in section 2304 ‘of the Revised Statutes, ‘the. entrance of the. 
os: goldier into the Army will be considered ‘ as. ‘dating from the time of (°° 

ee voluntary. entrance of. privates ‘into- the ‘Army, Navy, or: ‘Marine te 
so Corps, or. appointment, of officers (including those. ‘appointed frome." 

"the Officers’ Training Corps) ; ; in the case of a person enlisted’in the . 

Naval’ Reserve, from the time he. owas. ‘called. ‘into active ‘service; “in S oan 
| the case of adr afted man, -from. ‘the time he was mustered-into. the ae 

Be “ gervice ;. in, the: case of members of the. Federalized National. Guard, Epi ae 


_ from the time. they were ‘nustered. into. the United States service.. 









a6) An: entryman having enlisted and served 90 days during any one: — 


a of. the wars above mentioned is: entitled. under: section: 2305 of “the. 


| : Revised Statutes. as amended to credit for the. full term. of his service 


~~ under that. enlistment, although such: term did not  ORpETS: until after ee 

: the: war. ‘ceased. oi Oo een Se 
“The: period ‘oft service “Sok ‘ghich gaat’ may BS cmied under ‘sée- oe. 
os tion 2305, Revised Statutes, upon. the. submission. of proof. by. amem-) °° : 
ber of the Naval Reserve Force or of the Feder alized National. Guard, oo 


who was called: into. active: service duri ing the. ‘Mexican. border o opera- fot S 


| tions or ‘during: the war with. Germany, terminates’ ‘upon ‘the date of ” 
his discharge. and 1 not upon. the date that hex was: s order ed to inactive Be 


oe _. homestead, unless. he was discharged. because of disabilities incurred ... : 
“dir Tine: of. duty in which ‘event he/is entitled’ to. have: deducted the a 
es whole term of his enlistment without. réference to the length of time: 


[ Ee ae he may have served, but. no patent. shall issue unless the residence . 
ee cand other. Temtirements, have been. fulfilled for: ae ‘period. of at dongle 


on “one year., a oe 
ey eas person ‘ser rving i in the Army or Nagy ae the United: States may oe 


: ale a. homestead: entry. if some. member of his: “family. 3 is’ s pealine : ins 













: a ‘the: Jand applied? “toe; gnd: ‘the. applicabiaz: ‘And’ ee oes 
affidavits. may be executed ‘before: the officer: commanding’ the branch ee 





"DECISIONS: ‘RELATING TO: THE PUBLIC DANDS EB BRE Se 


OF ‘the ser vice in: which he ise engaged. : ‘The soldier’ ce family ream tig 2 









pe therefor ‘under the. thr ee-year homestead law. 


oe onnection « is. restricted. to his wife: and: minor. children: Such. fe 
. “soldier. or sailor-is. not: ‘required to reside personally upon. ‘the: dard, 

.. but may receive patent. if-his: family. maintain the necessary. Tésidatice ee ge 
4 and cultivation until the. entry. 1s. three years old or until it has beens = fo 
aes commuted. If the soldier has: shad war. service. ‘he. may claim meer eee, 


8: AC ‘soldier. is. entitled to the: same. credit, for’ military service ‘in = eee 


| ee teiihéction’ with homestead: entries ‘under the enlar ged homestead act oo 


= ae of: February 19, 1909" (85° Stat. 639), and its amendments, and the — — * 
= stock : raising: act, of December. 29. 1916. (39: Stat. 862), and:its amend: ee 


>. ments, as is: allowed in Ronmection with ordinary. homestead entries, 


| fs is but. the improvements ‘required by-the stock raising pact t must be placed Se : 


a upon the land as prescribed. by. the act. 


ae ‘The special. pr ivileges accorded soldi or + sailoks,: as ibe Gndie aes 


ee . cated: are not subject. to sale. or transfer, and can only be exercised by ae 


ne : oe the : soldiae or sailor himself; but the unmarried widow ofa soldiér ore ey, é - 
PERS sailor of the Mexican. bor der. oper ations or. of the war with Germany,. - oie The 


: ae : or r the unmarried widow ¢ or minor’ fF oxphan children of: a veter an a the ee 


ee ae tion, is: entitled’ to the: same. e piivileges, ondee “ihe. hémestead ae as 
~ the: ‘deceased. soldier or sailor if he- died ‘possessed of .a homstead. : 


ne right: . ‘The adult child of a: soldier has: no special: privileges ‘ income 
BY nection with the homestead laws on account of his ‘father’s Ss ee ae 


a service. — ae a 


‘HOMESTEAD ‘RIGHTS | OF. ‘wIDows: “AND. “MINOR | “ORPHAN. CHILDREN + OF 


DECEASED SOLDIERS AND SAILORS - 





“10. ‘Gy Tt: a. heoldae or. re cae an ‘entry « or vars a nee : a : 
ee 'Y. _ statement, and. dies before: perfecting the. same,. the right, to. ae 
ee perfect, the: claim, including: the right to‘claim. credit: for. the soldier’s =. 


a military’ service, passes to the persons named in: section 2291, Re. 


; oo vised : Statutes; that: Ny: to his is midow: OF; if there be. no. 0 widew, to a ohhee 


his heirs. or. devises. 


eat b). In case of the: deaths ok a eters of the: Civil War, this’ Span: | ty oo 


a EES igh. War, or ‘the: Philippine insurrection, “who would be entitled to a < : ; oe 
oa homestead under the. provisions of sécticni 2304 of the Revised Stat- ee 
oe ates, but: who died prior to the initiation of a. claim. thereunder, Tis: 8s A 








4 


where 


widow, or in-case.of her death or remarriage, his minor. orphan chil- 2. 
feats dreny: by. a guardian, duly: appointed and: officially accredited: at: the) ye 

oe Department. of the Interior, may make the filing and. entry'in the == 
Oe eames manner r that the soldier or. sailor might. have > done, subject. to iS 















, BBB GF _DUOISIONS RELATING TO. THE PUBLIC LANDS van 
De all ‘the: provisions sof the. Rone ree in: respect to ‘settlement and oy 
Le improvements; ‘andthe whole term of service, or in case of death. | oo 
wooo during the term of: enlistment, the entire. period. of enlistment 3 in. the | ee 
-. “military’or. naval: service all be deducted from. the time otherwise’ “ 
oy. required. to ‘perfect the title to the. same. extent-a as. s might have Bost 
_ allowed: the soldier.» (Sec. 2807, ‘Rev: Stat.) 
wows oo Where 'a®. homestead. entry is. ‘inads: under. ‘Aestion: 2307, Revised a 
Sean Statutes, by ‘the widow’ or minor: ‘orphan. children. ‘of a... deceased ne 
"soldier or sailor of the. Civil War, the- ‘Spanish. War, or ‘the Philip: » 
OS amines insurrection, compliance with ‘law: both as to. ypesidence and =<". 
oes, _ ..- improvements. 1s. required: to be shown. to. the. same extent as. would aoe 
oe _» have been required of the soldier | or sailor, in: ‘making: entry. under’. val he 
section. 2304, ‘Revised. Statutes, except, that: credit. will be given: upon, oe 
the: three- -year. period for the entire. term of the enlistment, Nob. exe 20 
ae ceeding two: years, where the, soldier « or r sailor died. during the’ term eo 
ee of his enlistment. ey oe ee ae ene 
hee ks (es In case of “iow the pr resetibed evidence of aay, ‘garvice a Shed 
oat of the" husband must be -furnished, with. affidavit of " widowhood, Pence 
aan or giving ‘the date of her husband’s: death. ae are 
| — In-ease of minor. orphan. children; in- ‘addition’ a the e prescribed’ ore 
‘#ridanos: of military service of the’ father, proof of death or.remar- 0. 
ne . riage of the mother, must. be: furnished. . - Evidence. of death may be 03. 
po. the: testimony. ‘of ‘two witnesses. Or, a! physician’ Ss certificate, duly: es 
attested. Evidence of marriage. may: be’ certified ‘copy of marriage gate 
oe ‘certificate,. or. of. record. of BANS or, testimony. of two. wibhesses, to. ee 
the marriage’ ceremony. a a 
... Minor. orphan: ehildiery niust sabe a Joint: entry through: thee en 
a ity: ‘appointed: guardian,. who- must. file ‘certified. copies» Of: the |, 305 ; 
‘powers: of guardianship,. which 3 must: be transmitted to the e General Sie 
Land Office by the register.’ oo eae ee ee 
(d) In the case of the. deuth: of. any pers son whe: Ww ould: be ‘entitled Poe 
| : to. a homestead under. the. ‘Pio ovisions sof f the’ act of ‘February 2b, 1919 a 











oe ae ‘the: Mexican ‘bordsc: ‘sperations: “tpat: eho: ‘Aiea: prior bo: having 
oS. initiated a, aim thereunder, iy pursuant: to the provisions of the act of =~. 
ae eae September. ‘21, 1922° (42 Stat. -990);. his widow, if unmarried: and oe 

otherwise: qualified, may make: entry of public Tends’ under the: pro- head 
visions of :the homestead: laws. of ‘the. United States and shall be. 00> 
- * "entitled to all the benefits’ enumeratéd in the said act of February ©. >. 
25, 1919,-subject to the: provisions and requir ements as to settlement, =.» 
= | -gesidence,. ‘and. improvements: ‘contained: in the’ said act. In ‘gueh. ee 
Wr ss @ase,.the: whole term of sérvice’ will be’ deducted: from the’ time other-. ee 
go Os ee required ‘to. ported title to: the's same extent : as, may: y have. been 
ee a allowed: ithe: soldier. nf Benge Ss BAR is gd tee PEER Civtag Te 
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ee wie ae Hemeatend entry 1s: “inade aridée ‘the inet: “of ‘Geptetiber hu 
ae a1, 1992. bythe widow of a deceased. soldier or sailor‘of the war =. 
~ with: ‘Germany: or-the ‘Mexican’ border: operations, compliance with. 3 oe 
law, both as toresidence:and improvements, is required’ to be’ shown 97800) 
ee  bO8 the. same’ extent as would: have been. ‘required of the soldier One. ee 
Cee Baller: in. making nbey under the: act of Pebmuary: 25, 1919. en 

wes aidan, of military service. Sof the. husband, with affidavit’ of sf widbee Pe 
= hood, Siving the date, of her’ busband’s. death, and that she 3 is sale a 
| is unmarried. - ae oe 
ee Where’ the widow oe a. ed soldier or: ee ‘Hale’ te a oe 
ee shank’ to the act. of: September 21,1992, and. ‘dies. prior. to: perfection Mae 
Pe of: title, leaving only: a minor child or: children, patent. shall i issue ‘to Rens 

i. the. said minor. child. or: children, ‘upon. proof. of her death and of i 
ene “the. minority - of the: child: or children, without. further showing OF 
an compliance with the: law. The, proof may consist merely of-affidavits. 
~~ -setting forth. the facts. and. duly. corrobor ated. The usual publica- Hae 
os tom. and. posting of notice of ‘intention to. male break is. seauined | ce ore 
3 such case. | 3 a oa 
eb the. widow. ot a. ae toler ‘or t aailon: anekes: aid: per tects’ Cee 
ae “the: entry pursuant to the foregoing, the final certificate will issue to. 
her, by. name,'as widow-of the deceased: soldier - or sailor... If the: - | 
~ entry is. made by. the widow. and perfected by. the minor orphan. a. 
-schildren as above set, forth, the. final certificate. will, issue to such. 
child or. children,. by name, as minor orphan child. or children of 
ae (giving the name. of the widow); widow. of  {nuaine: of deceased sol- Elta e 
_ SORE Or: sailor). | hath ae . Soe 

Cole AML homiestoad’ applicants aha are: nob. i aalire. propa: Guvene: of ae 
| “the: United States must have. declar ed: their. intention to become citi- ae a ae 
(gens: of. this. coun and “before submitting proof must ‘be fully ee 

° naturalized... ee Cee a oe ee eee area ee 
ae - SOLDERS’. DECLARATORY. STATEMENTS’ 

ae 1s a. Soldiew* ‘and: andlore i dbdlaletey s statements may 7 Be! filed» ees 
ee ee the land: office for the district. in which the lands desired. are log oe 
aoe “cated by. any per sol. entitled to-the benefit. of sections 2304: and. 2307, for 
> “Revised Statutes, as. explained. above. ‘Veterans of: the. Civil War, Pe ae, 
oe the Spanish. War, or the Philippine insurrection. may- file declaratory 
~cstatements of. this character, either in person or through an agent 
lee acting under. power. of attorney, but. the entry must be made in pet: °° 
gon and not: through. an agent. within. six.months from the. filing Of a ee 
phe the: declaratory. statement, cand. residence’ oust: also. ‘be. ‘established: _ re 
within that,time. Veter: ans of the World War may. file such, declare - 
cat # Sstory’s statements i in -persotty but. not through: agent. : Ce 





vel ate 
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: The vane. entitled: to. file a  déctaratory & ptaeroent may a se : : fone 
| in person without. filing a ‘declaratory statement: if he so desires. 
The soldier’s: declaratory. statement; if filed in person,. must be. nel aS 


ie : : “--Seompanied: by. the : prescribed : evidence’ ‘of. military: service’ ‘and “thi 2 
Site ett 3 oath. of the: person. filing the same, stating ‘his. residence. and: Posten 
office . address, and. ‘setting forth that the. claim - is made: for Ais 30 So, 


Bt ae exclusive use and. benefit. for the purpose of actual settlement and cul- 
iy : ie ° tivation, and: not, either directly or indirectly, for the use or benefit 

as aes any other: person ;.that. he has ‘not heretofore made a homestead 

: entry or filed a. declaratory statement under the homestead: law: >. 

of ae he has done so; he must show. his qualifications to ‘make - a ‘second » 
or additional homestead entry) ; that he is not the proprietor of | 


ae, a 4 more. than. 160. acres of land i in any State-¢ or. ‘Territory ; and that. ines’. = . : 
August 30, 1890, he. has. not. entered: or acquired title under: the agri- i, oe 
~~ -eultural jand: laws’ of the United ‘States, nor. is. he. now claiming a 


- under said laws a quantity of land which with the tracts applied for 


— would. make’ more than:320-acres,. or, in. the case-of. a claim under the 


* . enlarged homestead laws, 480 acres, or in case of a | claim under the. os 
| tock raising: laws, 800 acres ye ae 


(6) In case | of. filing a soldier “8 declaraitiry stateinent: i agent, : 


oe : the oath: qoust further. declare the name and authority of the agent : : 
e and the date. of the ™ power. of: attorney. or other instrument. creating 


= the: agency, adding that the name of. the agent was inserted therein 
- before its execution. It should also state 1 in terms that’ the agent has = 
no right or interest, direct « or r indirect, in the fling of such a declara- _ 
- tory statement. ee eer : iG, 
‘The agent ‘must file Gn aaikon io. hig ‘power ‘of. nitoriey) iis own 


oath: to the: effect. that he has no interest, either present or prospec- a 


oe tive, direct, or. indirect, in the claim ; “that: the same.is filed. for the 4 ated 


-> sole. benefit : of the: soldier: ‘and that no: arrangement . has been. made ee 

a whereby said agent. has been empowered at any future time.to: sell. OF. rey 
relinquish such: claim, either as. Bgene or byt filing « an: monietnal, relin- oe 
Lae /-quishment of the claimant. | eg we 
oa Ae), ‘Where : Be soldier’s declaratory statement | is. : filed in: ‘person, the ne ee 


re -affidavit, of the ‘soldier or ‘sailor must be sworn to before either the fs... 
oe “register or the. acting register of the United States land office, OF. eg 
before a. United States commissioner, or a. notary public, or before... 
ne BE judge or clerk or ‘prothonotary « of a court: of record, or the deputy 

.. of such ‘clerk or prothonotary, or before a imagistrate authorized by = 


oe ‘the laws of the State, District, or Territory of the United States to 


7 : oS ~ administer. oaths, i in the county, parish, or land district in which the. ee ae 
> land lies, or before any officer of the classes mentioned who resides 
a “he nearer ‘or: more: " accessible to the land, 1, although he may reside outside ~ So 


ey ‘ 2 








- a ment. had been. filed.” 





18."Bhe’ filing of a. -declavitory « istatomelit- will not ‘be heli 46 ba ae 
o. ‘the. admission of filings and entries by: others, but: any person’ make ct * 

ing entry or claim: during the. period. allowed by law for. the entry: Of a: 

“the soldier will do so: ‘subject, to his right; and the soldier’ Ss applica- ae 

tion, when. offered, within such. time, will be ‘allowed: as:a-matter of 

oe right, and the intervening claimant will be notified and afforded. an ; 

Pog 8 opportunity to be heard. 


we 


Nee ae coe “DECISIONS ‘RELATING TO THE PUBLIC ‘LANDS | oe Bab a 


ie toe ‘hd. aa ad Jena: ‘district in: ‘sphiioh” the’ tind: is: . itubted: ee. 
Where a declaratory’ statement. is’ filed by. an agent, the agent’s aot oe: 
- +e | affidavit. must be executed before « one of the. officers. above mentioned, Soe ze 2 
es but the soldier’ 3) affidavit may be executed before. any ‘officer having ee 
Oe seal and authorized. to administer oaths. generally, and not neces es! 
a ee tk sarily, within the. land: district in which the land i Is situated. - See 
ee The. fee: to- be. ‘paid. to the: register. of. the land office where: ‘the ne : oF 
Ph eas statement i is filed i is #2, exe in 1 the Pacific fe States where ee 
‘oe “(d) A homestead eye pee a  Aéclacaiony, statement. can n6e pee ga 
ee wande! through. an. agent, and the entry must be made and settle: © 
ee Ment on the ‘land. commenced. within. six. months after the filing’ of foe 
- the declaratory statement. _ Residence, cultivation, and improvements 
must be shown to. the same extent 2 as. cue no. » declaratory. sate: a 


14. As’ implied by. the: feqdiresente of. the Siig, a idee al oe es 


Pee tory statements for them, except under: the conditions above set. forth. 








es held to have exhausted his homestead right. by 1 the filing of his declare 
“- atory statement, it being. manifest. that. the. right to file isa. privi- ae 
ne Lege granted: to. soldiers i in. addition to the ordinary privilege only i in. * 
Seo the: matter. of. giving - them. power’ to hold. their claims for’ six months oo 
: fe vs after. selection: before entry, but. is. not: a license to. abandon. ‘such — ee 
ee selection with. the right. thereafter to make ¢ a regular. homestead entry 2 io 
a independently of. such filing. This-is clear: from the statutory lan- ie 
guage. . Section 2804 provides: I settler shall-be allowed’ six months." , 
ie. after locating. his homestead: and filing his declaratory statement Tp 
ae ~ which: to. make entry: ‘and ‘commence his. settlement. and. -improve- x a Se 
eo ment ee and. section. 9309 requires. him “in “person.” a to.‘ “make lis eehn eS 
oe aetaalk: entry, commence | ‘settlement, and. improvement on. the: same, 
eee. and: thereafter ‘fulfill all the. requirements. of-the law.” These must. aoe 
ee ohobe done on the same lands ‘selected and. located, by: the filing.” Eee 
45, Soldiers and. ‘sailors: are: cautioned against. dealing with, the 2. ee 
ee “go called soldiers’ claim agencies, or persons or ' pompanies who. repre- ee 
—o. “gent. themselves as. authorized: by the Government to make. entriesor 
es filings for soldiers, The Government. does not employ nor authorize — oe 
be particular’ individuals to’ locate. soldiers’ or sailors, or to file declara- 7 — : 





a tion, 
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“RIGHTS OF. WORLD WAR. VETERANS | 





“16. ue. Sei. ‘Resolution’ No. 30, ‘approved: Ta anuary 21, “4999 0, | ae 
us Stat. 358), a amended Joint Resolution No, 29, approved February ee 
: . 14,1920 (41 Stat. 484), ‘by extending the. provisions” of the Jast- 9 


Sete e gation resolution’ for: a period: of 10. years from and after Webs. 5 
ee “ruary 14, 1920, and ‘increased the prefere ence right. conferred thereby. 
oie Tro riot less’ than 60 to. not less than 90 days ‘from the beginning ra 
“2? wof the:pr efer ence right period. ‘Said resolution as amended is appli- = 
ia cable: to all openings of. public. or Indian. lands to. entry: or to resto— 
a ~~ pation” to: entry of public lands ‘withdrawn from entry, and. confers 
-.-- pon officers, ‘soldiers, sailors, and: marines in, ‘the: “Army or ‘Navy Ole 
othe United States during the late war, -who'were honorably separated ee. 
= pou discharged £ from such service or placed in. a. the: Regular Amy. or Ce 


of daté: of opening or “restoration in sapbioh, to inks entry for the Jand ae 


it under the homestead or. desert- land ‘laws,. except : as. against. prior — = ae 
Pe _ oexisang valid: peitlenent mie and 1 pester ence’ e Hens. conferred ie Te 


‘Said jeaoliifion’* was. further ‘ginehded. wd ‘Pablo: ‘Resolution. N o. 


oe "9, approved December 98, 1922: (49, Stat.: 1067 )5 extending its pro-: 


ye visions to. those citizens sof the United States: who. served. with the, Ie 


: ‘fehaiged" upon. ne reamaption ‘of ‘citizenship j in “lie ‘United States, ; x ; : 
provided: the service with the. allied armies was: similar: to service. 0 
with. the - Army. ofthe. United States for. which. ‘recognition. ig- oy os 


s granted. by said. Resolution No. 29° as amended. ' 


“1%. The act: of J uly 28, 1917" (40 Stat. 248), “eadts “pabsdiie whe. coe - oe 


au Bg after making entry. or. initiating claims. under the. homstead. laws: eee Hee 


| “by settlement,. application, or: entry. and ‘thereafter: enlisted. or were | cs ws 


, mustered into: ‘the. ‘military or naval service: during the World. ‘War. ee 
or. prior to March. 3, 1921, from a forfeiture of their. claims by rea- °° 
son of the failure: af the. claimant to do any. act: ‘otherwise required — 
hes ge (aby law. during the. ‘period. of his service and. credits the time. in the ees 
; service as” equivalent - to residence on. and cultivation. of. the home.) sa 
os : “stead: with’ a. maximum. credit. of two. years | in case. t6f: discharge: for 8 . 
- | disability” incurred © in line. OL duty, regardless’ ‘of actual: period. Of EE 
residence’ and, gr: ants complete exemption: from further. compliance Ses 
ae with law by: the widow, minor. ie Orphan children, or r Tegal representa~_ ad: ae 


_ ao iat any “homestead eatty. sinless Ae be. allgeéd: and. proved that. 
Bla Su the absence from the land was’ not’ due to. goloyient 8 in the mili 
ee tary ¢ or naval s service of the United States. ee 








“DECISIONS. RELATING. £0: THE. PUBLIC: LANDS. 









ag 18. Wider’ the: ‘abe ott February. On: “1919 - 0 ‘Stat: ‘nen, as co 


o amended by section 1 of the-act of April, 6, 1922 (42 Stat. 491), and — ce 
by Public. Resolution No..79; approved December 28, 1922, one who. ae 


a S ee “was-il. the: military: or naval: service of the: United: States during. the oe ; 
ae Mexican ‘bordér operations. (regarded. as having. ‘begun: May 9.1916, . 









“and | continued until ‘the declaration. of war. with. Germany), or: the ee 
late war, and ‘who ‘was* honorably. discharged. after having served’® 9000. 
at. least'.90 days during’ such: period, ‘or who served: for such. period. oe 
_- with the allied armies. during: the World War and was: honorably. ou 





ee discharged: and: resumed: citizenship 3 in: the: United. States, is. entitled ae 
EEO ‘a. ‘deduction. from’ the homestead. residence: requir ements (three ae 
Ee years) equal. to the ‘period of service but. not. to exceed two years— 6 
eae that 3 is, ‘there. must be: shown: ‘residence « on. the homestead for at: least ae 
oe one year: evel though | the. ‘military. or: naval. service. ‘exceeded: tWol eg ea 









years. Lf. the soldier: or ‘sailor: Was: discharged because of: disability ola 


he incurred - in: line: of. duty: or regularly. discharged fro om the service. 7 
~. “but-subsequently - awarded compensation. by the Government for. |; 
Bog wounds received ‘or disabilities incurred ‘in’ the: line of: duty,” he may eee 
oles Slab’ credit. for the full: ‘period of ‘his: enlistment, ‘subject: to the 0 
earn: requirement: that’ residerice on’ the: homestead: for. at least.one-year 
a onan: be shown. In either: ‘se, the credit | is in \ Tiew of the « cultiva- : oe oe 


”. ds ‘gueh hat Tebidanee for bat 6 one e year need bé e shown, 1 no aalivation inet 





is required to be shown 
homestead. laws consists of actual residence for at least'seven months. os 
aan and. allowable absence ‘of: five ‘months: in not: more’ than two. periods, ys 
es te notice. of: leaving: the. homestead. and: ‘returning | thereto to. be given :— 


» for that’ year. Ae year’s: residence: under the : a fie 


oe ue "to. the: ‘proper district: land office’. The final: proof must ‘show that” iene 
pile there. is a habitable: ‘house’ on ‘the’ land: ‘and: must ‘tiot. be submitted. eg Pe 
; until the full: period: ‘of: compliance with: ‘the: equirenients of f the. ene a 


a : ‘homestead laws has: been. ‘effected. 


Ree coriace! hose. citizens of. the. United States: who, diving: thé: eitistence: of ae oe | 
ee the: cwar’ with Germany, entered the-military or naval service of a. 
: a country: allied: with. this: country, inthe. World War and: who, by on 
ae taking. the: oath: of: allegiance to. such: foreign country. prior to: April: pa 






; 6, A9LT,: -expatriated. theniselves, miust,. before. they. may. ‘avail them-. Ayes: 





cs ‘selves. ‘of: the" benefits nh this: resolution, _Tesume. their American th oe 





ay . citizenship. © 










AS citizen’ hi entered: sali ‘service atten: Apil 6, i917, did ob oe 


: expatriate: himself, as. ‘the. last: proviso” to: section. 2. of the act, of : ee 
ee 2, 1907 (34 Stat. 1228), ‘provides that: oe ae ee ee 


o American | shall be allowed ' to 0 expatriate himsett when this country J is’ we 








ae " DEOISIONS : RELATING TO. THE. ‘PUBLIC LANDS 





~The service for. ‘debleli: credit may: elaimied: ander said. jeséhution io 


3 Soe : Sos. have. continued for a. period. ‘of at least: 90. days: during. thee 
Sok World: War and the claimant must. show. his qualifications. to: make <0. 
os, the entry. sought. IM: order to exercise the: preference Tight of: entry | Poe as 





| e conferred. thereby and i in addition thereto ; as apart. of his: application — 
bre aes or by an accompanying: statement: sworn to’ before an’ ‘officer. qualified .- 
gts PTO. verify. homestead. applications: must. show: the date: when, his: service © 





a ; e _ began, the. ‘country with .which.he: ser ved; the nature: and! length Of. ae 
Sees: suche service, , and that. he: was: honorably: separated. or: discharged ee 
_.» therefrom, ‘giving thé date: theréof, Phe. original ‘or. certified. ‘COPy ek 


ea - of the discharge: or- order of. separation from. such: military. or “naval. 





: : ° “service should be attached. to the application. to. make. entry: or. proof a ee | 
-. thereon. ~ It. the claimant has Jost his discharge. or ‘is othe rwise unable... i 
to secure a copy. thereof, he. ‘must. in. a _ verified ‘statement Sxplain fe 


ae < fully. why he can not: furnish’ the : same. 





19. The: act: of September. 29, 1919. (a Stat. 288),-0 as: amended. by | see 


as gece 2 of the act. of April 6, 1992 (42 Stat. 491 ). grants to ex- serv; cs 
Jee men: of the late war. who. made: or. may. hereafter make entry under os OS 


| oe the homestead laws. or-who initiate valid. homestead: claim by set; oe 
a _ tlement. or application, and. thereafter enter. upon. a. course of train-. ° : 
ing. under the. vocational rehabilitation. ‘act, or are’ furnished hospital face 


treatment. by: the. ‘Government for wounds received or disabilities: - a 


a incurred in line of duty, a leave of absence: from. the homestead: for . Mees . : 
the purpose of. taking such course, or to. receive hospital. treatment, by ee as 


aes, the Government, and allows the time. while so engaged to be: credited 


as constructive residence upon and cultivation of the homestead, sub- Fe oe 


ae : ject: to the condition that’ before title’ by. patent. may -be granted the 22: 


ee ‘Claimant’ shall have. resided upon, improved, and cultivated the home- . | oe 
ae stead for: a ‘Period: of : at, least one. 2 Years: AL person who! is entitled to ale 


E mauiee of his absence ‘fro the: ind ‘and of the fact that is has: ‘peor oe 


* ~ admitted to take a course’ of vocational training. under the act: of ee 


a “June 27,1918 (40 Stat. 617), or that, he is receiving: hospital treatment 


i . by the Government, together: with. a certificate to that fact by the — ae 


| — - proper: official. “He should also file. notice of his. return to the land ea oe 
oo ea that the: ‘district officer may make due notation on his records: OTS ps 





£ OO. ‘The act of March 4; 1921. (41. Stat. 1202), authorizes hime cr 


a a - steaders, applicants, or. ‘entrymen. who. initiated. their claims and 
~ thereafter enlisted. prior to November 14, 1918. in the: United: States ele 





eee, OSs 


ee Army, Navy; or Marine: Corps ‘during the ‘war with Germany, amd 
: oo a avere. honorably discharg ged or separated because of: “physical . inea- 
ee pacities’ due to. service, and for that. reason are unable, to return. to: 
. \ the land; to make proof. without. further ‘residence, improvesneatsy 
si and « cultivation at such time and place as. may. be. authorized. os 

















ene 2 ee _ os " DEQISIONS. RELATING, 0, THE PUBLIC LANDS: 


: a the usual maiiner by. posting and: publication, and. the proof should . 
ax “>. eonsist of the’affidavit of thé homesteader, executed before an official : 
ae authorized: to administer. oaths and use.an official seal, showin: @ that” 
- he-is-unable to. return to. theland on-account of ‘physical, incapacities, oe 
| oo due’ to service inthe: United States Army, Navy, or’Marine Corps - 
ae during: the war: with’ Germany,’ and: should’ describe the nature and: 

extent of the disability, which facts should be: corroborated: by: the. 

a ‘testimony. of two:-witnesses taken in ‘similar. manner, one ‘Of who! 
0 matist besa practicing physician. | 
eee "panied: by: a-copy: of the claimant’s discharge from. the Army, Navy,” 
ee or Marine Corps, or an. affidavit showing’a all the facts about his serv-" 

cee. and d discharge. Nie Sh ee ena eee Te ty. tee: 






a Approved, J amuary 2 2h, 1929, - 


fe of this. -cliapter, ‘but ‘who, ‘by. reason of actual service: in the ‘military’ or-naval Agta 























SNotiod: e intention’ te abuit prose: Ander 1s a rhtist: ae ven 
























—- Such. affidavit: should. be. accom- 







| Waar AM ‘Spry, ‘ 


ae EE ee Fiyyey,” 
hia ke First Assistant t Seorstary. 








-REVISED, STATUTES | 








"Seo, 2298. In case of any’ person 1 desirous of availing himselt of: the’ ‘pena’ oe 


service of’ the: United States, is unable to do the: personal. preliminary attssat. 240s 


‘ the. district. land Office. which. the preceding ' ‘sections’ ‘Tequire ; and: whose family, as oe AS 


or. some’ “meniber: thereof, ig. ‘Pesiding on: the: land. ‘which he’ ‘desires: to: enter, «= eae 


| and upon which a 1 bona fide inbrevernent and: settlement have Deen "made, ‘such: poe : 


“hits 


7 oS in the: ‘branch, ‘of! the “service in: “which | ‘the: ney is. Senpeged:: ‘ahieli vafidavit git HHS 

ce shall be’ as binding in law, and with. like. penalties; as. it taken: before the register’. eee 
ye or’ receiver ; and’ “Upon. such affidavit: being filed with the- ‘register: by the wife or. re 
_ other representative of the ‘party; ‘the same. shall’ ‘become ‘effective “fromthe. 


- date of such. filing, provided. the application: and affidavit 4 are e accompanied by: the 4 eo ie 


= and: commissions as: required. by. law.- 


8 ot the. United: ‘States’ during the: recent. ‘rebellion: for “ninéty days, ‘and who was” ne eee 
ee — > Ronorably- discharged - and ‘has. ‘remained: loyal ‘to the: ‘Government,’ ‘including: = es 
>.> the troops: mustered into the' service of the. United ‘States by virtue ofthe third.) 

“on esection * of. an act: approved: February ‘thirteenth, eighteen’ hundred ‘and: isixty- ae 
af ye, pee every seaman, marine, and ‘officer Who: has served in the. Bote rest aes 


Nees 





“Sec. 2304 Every” ‘private’ soldier and. ittices: he ee ‘served. in ‘the’ aay oe 





‘ oe ae every, y private ‘soldier and, officer who has: ser ved i in 1 the Army of thé: rene ee | 
oo States. during: the: Spanish’ war,’ or’ who: has served, ‘is ‘SeLy ‘ing, or: shall have. 





a ee ‘in’ the, ‘said “Army during the suppression ‘of ‘the insurrection. in’ the : ee 







ae 7, Gye: and who was or shall: be. hotiovably’ ‘discharged: a 


“9152281, 5285 








BABS “DECISIONS: “RELATING TO. THE ‘PUBLIC DANDS “Tet : 7 


and’ every seaman; ‘mar rine, ‘ane ce aus has erved: in. the. 2 Navy. of élie United oe 


Smee orin. the. ‘Marine. Cotps during the: Spanish : Wart, or who has. served, is. arn 
: ~ serving; or shall. have. ‘served. in, the. said. forces during the: “suppression” of the. 2 



















caearaas insurrection. in the Philippines for ninety. days, and who was. or. shall he Tonor-: 


“his. ‘settlement. and improvement: . (As ‘amended : by-act. Mat.: Ais 1901.) 


mee Navy, ‘or Marine Corps. ‘shall be ‘deducted. from the time: ‘heretofore Tequired - 
EST to. perfect title, or if: discharged. on. account: Of: wounds received. or disability 
a - incurred: in the line of duty, then. thé term: of enlistment’ shalf be deducted’ 


aoe i length: of ‘time: he niay have. served ; “put: ‘na. patent: shall. issue” “to: any. “home- 
a “ stead’ for a period. of ‘at. Jeast - one year after he shall’ have. ‘commenced: his 
ty ~ improvements: “Provided, ‘That in every case.in which a’ ‘settler on ‘the publie 
~ Jand of -the, United States. ‘winder the homestead. Jaws died while actually en--. 
: gaged. in. the. Army, ‘Navy,’ Or Marine. ‘Corps, ‘of. the United. States. as: private. 
cee soldier,’ officer, “seaman, O1 marine,.: during. the ‘War with: Spain or ‘the: ‘Philip= 
ae pine: insurrection, his’ widow, - if. unmarried, 208. ‘in, CASE of. her death. or. mar- 
ae riage, ‘then: his. minor. orphan: children, or. hig: Or ‘their legal: representatives, 


>: deceased..soldier and- ‘setiler, and that. the. death. of. such soldier while: so. 
oe engaged: in. the. service Or the United States shall, in the . administration. ‘of the 
“homestead - Jaws, be. construed. ‘to. be. equivalent” ‘to a performance of all ‘res . 





. “ proof produced. to. ‘the: Officers. of the proper ‘local. land ‘office: by. the widow, if ea 


: ” Hereinafter moaiieg, be entitled to’ ence ‘upon and receivé ‘patents for a: quantity oa 
me 7 of public Jands not: exceeding ‘one: hundred: dnd sixty: acres, or one: quarter. sec-~ a 

“tion ‘to, ‘be: taken in: compact . form, according» ‘to: Jegal.. subdivisions, including - ae | 
_-the: alternate reserved ‘sections. of. public: lands - along. the. dine of any railroad... 
Or: other. public work: not, otherwise. reserved. ‘or apropriated, and. other: ‘Tands:))0" 
“subject. to -entry’ under: the’ ‘homestead laws of the United States: but such |” 
. ‘homestead: settler sliall- be: allowed, Six: ‘months after locating: his homestead and. — - 
filing: his’ declaratory: statement within: ‘which: to. imake: his: entry, and. commence. : on 2 


- SEC. 2805." ‘The time which: the. homestead ‘settler’ has. served in the a : 


= from the: time: heretofore. required, ‘to. perfect. title, without. vefererice. to. ‘the » i 


os stead. ‘settler Who has- not: resi(ed: upon, “improved, - and. cultivated. ‘his home-_ _ 


oS ey procecd. forthwith. to: make ‘final proof, ‘upon. the land: go - ‘held: by: ‘the 2) 2 


oe *-quirement | as. ta. yesidence. and. cultivation. for. ‘the. full ‘period. of five years, oe 
aos and shall ‘entitle his widow,” ate unmarried, or in. cage of her death or. -Imarviage, ae 

then. his. minor orphan. children or his or ‘their legal: representatives, to: make? 3 
ae ” final’ ‘poof upon. and receive Government. patent for: ‘said: land; and that: “upon: ee a 


unmarried, ‘er: in’ casé.-of her. death or marriage,, then his minor. orphan oe 


children: or, “his - “or their egal. “representatives, ‘that, the applicant for. patent, 
ats ithe: widow; it unmarried, or in case. of. her: death: or marriage, his! orphan ou 


| a children: or. his. or. ‘their: Jegal ‘representatives,’ and. that. such . soldier, ‘sailor, ae 


| os i i or,,marine died, while . in. the service..of the. United - States..as- ‘hereinbefore. coe 
Bang described, the. ‘batent, for, ‘such. Jand. shall, issue. TAs amended. by. act. Mareb ae 





ee 1, 1901. ae 










- four, -his- widow, pis unmarried, or in case. of her death or. “marriage, then’ his - - 


a “Sug: 9307. i case. on the death’ of! any. ‘person’ “wlio: ‘would, 1 entitiea” to: Pay ene 
homestead’ under the. provisions of section two. thousand three hundred amd 


“aminor. orphan children, by-a guardian duly appointed’ and. ofticially. ‘accredited — - aa 


ae at. the: Department: of the: Interior, shall be entitled to: all. the benefits, enumer-~ : - _ 





ox veterans ‘of the. ‘World War Py act of hen 25, 1919. (40 Stat. a oe 





“athe: provisions ‘of sections. 9804. and 2305 of. the. Revised Statutes were. extended cd to ie oS 





oe Be  preisboxs RELATING ‘BO: THE ‘PUBLIC LANDS’ 









fo BE eS 


oe “ated i in. 1 this pchantet ubiset, to. call the pr ovisions as: i setilement: ‘and: a toro : “ 
7 _ ment, therein. contained; -but if ‘such. person: died, during: his term. ‘of enlistment, 





a Bo. 2309. Every y. soldiers. | “sailor. marine, ‘officer, or. other person. ‘coming eee 
ae . within the. provisions’ of. section.. two. thousand. three. hundred. and. four,. MAYS oy 
as’ well by. an. agent as in‘ person,. enter. upon. such. homestead, by. filing. a declara- ice 


: he tory. statement,: as in. preemption. eases ; but such claimant in- person. shall: within - 


a _ the. time prescribed. make his actual entry; commence. settlement and. improve-. oo 
ments on: the:s ‘Same, and | thereafter. fulfill | the requirements. of. the: law. oe ee ee 





or Pes 


Resolved be the: Senate and House of Represimiatives: of. he United States 


ws toration- shall, in the-or der: therefor, pr ovide: for: a period of not. less. than’ ‘ninety © 


therefrom or. ‘placed. in. the. Regular. Army : or. Naval. ‘Reserve, shall have a -pre- 


| by: this: ‘act shall not. extend: to: any. per son: who, ‘having b beer! drafted: for: service. 


under the provisions of ‘the ‘Selective: Serviée: Act, ‘shall have refused. to render” 


such | service ‘Or. ‘to. wear. the ‘uniform. of such. service. ‘of. the ‘United ‘States, . | chan 
oa Sc. o. That: the Secretary: of. the Interior. is her eby authorized’ to make: any ee 

se and. all: regulations, necessary, to Carry. into full force | and effect, the Provisions” 

hereof... ee ema oe ee | aw 


_ Approved, J Fanvary § 21, 1992 BS Stat. 858). 


: oe ak ce ree 





Be’ ie puictod Oe: the ‘Senaie: and. ease. of. “Representasivés, oR ‘the. ‘United 


ae Pom of. America in Congress. assembled, That any. ‘settler - upon the pohiie: 


mt ~~ lands: of the. ‘United. ‘States, or any. entryman: whose application. has been allowed, 


or any person who has made application for public lands, which thereafter, may 


| oa be. allowed’. under. the homestead. laws, who. after, such | settlement,. entry, or = 
ge application, enlists: or is. actually. engaged . in. the ‘military: or. ‘naval: service of | ae 
aa the: United. States. as a private soldier, officer, seaman, marine, national. .guards-_ a dts be tee 
man, or: member. of. any: other. organization for. offense - Or: ‘defense - authorized. 


oe by. Congress. during’ any war. in ‘which. the United: ‘States | may. ‘be. engaged, ‘shall, 


| a in: the: administration’ of the homestead laws,. have his. “Services. therein. eons, 5 ae i, 
: _ strued. to be equivalent to. all intents and | purposes: to residence and cultiva— oe a 


oe ; tion’ for. the same. ‘length. of time ‘upon the. tract’ entered or: settled: upon ; and 


ie ae hereafter. no. contest Shall be, initiated on: the ground. of abandonment, “nor alle-. 





| : . the ‘whole. term. of. his. enlistment shall be. déducted. from, ‘the time. heretofore | a fy a 
required. to ) perfect, the title. | ee ot oe a ene ee a 


a o fe oe ae eee, a A a — . “1 foot ~ pote ee 


LS 


car of America’ th Congr C88 assembled, ‘That a joint. resolution entitled.’ ae Joint: reso- ; ie are 
: hition - giving: to. discharged soldiers S,- ‘sailors, and marines, a preferred right: of” pues 
homestead entry,” approved, Bebruary. da; 1920, “ey, and the: Same’ ‘is. hereby, gue Hiss, 
og amended to: read as. follows: lise! Sah Core Rae is ek mr eae 
uae ee That hereafter, . for: the: period of ten: years: : following’ t ‘the passage. of this” 
act, on. ithe: opening :; of. publi Cy or: Ind: an: lands. to entry, “or the: restoration: to 
entry. of. public: lands: theretofore. withdrawn from’ entry, ‘such. ‘opening ; 20r. res- 


‘days before the. general opening of. such lands. to disposal in which: officers, Sole” 
_dieérs, sailors, or ‘marines’ who. have served. in. the. “Army or. Navy of the United 
Z States: in: the war with | Germany’ and. been honorably. separated or. ‘discharged © 


ferred: right’ of. entry under the homestead. or. desert land. laws,’ if qualified there- ° 
“under; except. as: against: prior existing valid settlement. rights, and as against _ ke ea 
“ Broterence: tights: conferred Da: existing: laws: ors eqrultable. claims “subject: to” 




















et BAS | > DECISIONS RELATING TO THE PUBLIC LANDS oe eT WOR: oe 


ee ts gation OL * soandonindnt: snstatned against any stich. settler, énttyinan, or. ake ceo 
~., unléss it ‘shall be alleged in the preliminary affidavit or affidavits of contest and.» 
ace - proved” at: the: hearing in’ Gases hereinafter. initiated ‘that: the: alleg ged’ absence aa 
". from the land was not due to his employment: in such military or naval serv- 
lee; ‘that. if he shall be discharged on. account’ of. ‘wounds. received or: disability 





\ deirred in ‘the line of duty, then’the term of his enlistment: shall be-deducted ae 


ye _Erori t the e required length’ of realidence, without ‘reference to. the: time of actual, cee 


Loa chas not’ resided upon, _ improved, and cultivated: his homestead for a. | period of Giles 
beste a at least one year. a phi Baa 
Ace Sac. 2. That any’ sétéler ° upon ‘the  piblic: lands of ‘the United: “States, or ae oe 
ce entryiman. whose application‘ has: been allowed, or. any. ‘person’ who. has made.) 


Gan ae application for public lands which thereafter. may be allowed ‘under the home | 


_ stead laws, who dies while actually engaged in the military. or naval sevvice 


. 2 Of: the United : States, “as. a- private soldier, , officer, seaman, inarine, national 


ee guardsman,: or ‘member: of ary: other organization | for. offense: or defense au- 9 >. 


. : thorized. ‘by Congress. during. any ‘war. in: which the: United. States may be. en- 


ue gaged, then. his. widow, if, unmarried,: or in ‘case: of. cher. death or. marriage, His. oe, 


3 _ minor “orphan ‘children, or. his. or. their’ legal” representatives, ‘may -proceed: + 
; forthwith: to make: final. proof upon. such entry. or. application. thereafter allowed, 


; and. shall. be’ entitled to. ‘receive. ‘Government patent, ‘for. such: land; ‘and that 
the. death. of such soldier! while so engaged in the service: ‘of: the. United States - 

shall, in: the administration of the homestead laws; ‘be construed: to be equivalent 

toa performance: of all re requirements as. to. residence and. cultivation mpen such | 
homestead. . pele at By oii, Pa eee ha gure ire og hee Ce gas : 
v _ Bopeores: July 28, 1917 (a0 Stat, 248). eo 





“Be. it enacted wy ‘the: Senate. ond: House ‘of Represontatives of ‘the Dndted 


os e States of America in ‘Congress assembled, “That: ‘subject to the conditions: ‘therein a 


: " expressed, as. to. Jength of. service ‘and. honorable. discharge, ‘the: provisions Of. . 
re . sections “twenty-three hundred. ‘and: four. and twenty-three hundred’ ‘and five, 


i Revised Statutes. of ‘the: United. States, shall be: applicable’ it: “all cases: of ‘nile Pe 


. tary. and: ‘naval service rendered. ‘in’ connection: with the: Mexican border: opera- ae 


tions: or. during” the’. war with ‘ Germany and: ‘its allies. as ‘defined: by. public 


one *-pésolution “numbered. “thirty-two, | approved — August. twenty-ninth, - nineteen <a : 


, hundred: and. sixteen (Thirty-ninth- Statutes. at Large,. page ‘Six’ hundred and - uA Ake 
. seventy-one) ; and: the act approved i uly twenty-eighth, mineteen hundred ae: ~ 


“ ; seventeen — (Fortieth. Statutes at: Large, page. two hundred and ae: eight). 


“Approved, ‘February | 25, 1919 (40 § Stat. M61). a 


7 Be +e enacted. Loy the ‘Sériate ‘Gad i House 6 bf Representatives ont ine: United States ae oe 

_ of America im. Congress” assembled, “That. every person. who, after discharge - oe 

>... from" the. military or naval ‘service: of the: United’ States’ during the war. against ita & 
ad Germany and its allies, is furnished any cour se: of vocational rehabilitation. under .. 


the terms of the” ‘Vocational Rehabilitation Act approved June 27, 1918, upon a 


‘the ground that he comés within article 8 of the act of October 6, 1917. (40 Stat. 


me 398), and who before entering. upon such. course shall have made entry” upon ae he 


2 OF: application for public lands of the United States ‘under the homestead laws, ve : 
or who. has’ settled or shall hereafter settle upon public lands, shall be entitled: i ae 
- to a ‘leave of absence from, his- land’ for the: purpose. of. ‘undergoing. training by...) 


ao a . the Federal Board of Vocational. ‘Edueation, and. such 1 absence, while: actually . ae e 

















oe Dene in. auch: training shall be. ‘eoutitéd as” constructive egidenee t "Provided; Ae 
oes Phat ‘no: ‘patent: shall issue to’ any homestead: settler who-has not. resided. upon, Ps 
ee a slmaproved, and cultivated his homestead for a period’ ¢ of; at: least | one: year, ee ee. 
ee Approved, ‘September 29, 1gi9 ice Stat. 288). le cet 








~ DECISIONS: RELATING: TO THE. PUBLIC: LANDS. ae BAG Oe 





Be. it t enacted by ‘thie. Senate and Me ouse. 2 of ‘Repr esentatives of. the United. i. Btites : ae oe 


ce on America, in- Congr ess assembled, “That: any. settler Or’ -entryman under the eek: 
oe “homestead: laws) of the United States, who, after. ‘settlement; application, Ole ee 

. . -entry-atid prior: to November 11, 1918,- ‘enlisted or was: actually: engaged in the. °. 0 
s United States’ “Army, Navy, or Marine Corps’ during’ ‘the War. with Germany, eh eae ee 
a. who: has been honorably. discharged: and: because. of physical. ‘incapacities. due'tos 29) a bate: 





service is:unable to: return to-the land,. may. make ‘proof, without. fur ther ‘resi: see en 


: ~ dence, “improvement, or cultivation, at such time. and: place as. may. ‘be ‘author- : : = : ae 
Se ized. by. the’ Secietary. of the Interior; and receive. patent to. the. Jand by hin ‘soe ae 





entered or settled: upon: Provided, ‘That no, ‘such | patent s shall issue. prior: ‘to 0 the wa ae 
Orrs survey, of: the land. as pl Bae Os aan Me de aa 


os Approved, March 7 1921, a Stat. 1208). 





a - Re. “i  oniaeied by ti the ‘Senate and Howse of ‘Repre esentatives io the United si lates ec . 
of, Ameriéa: in Congress. assembled, That the: provisions. ‘of section 2305, Re: -- ne ee 
~ vised Statutes of the:United States; as amended. by: the: act of. February 25, 1919- 


ae ie (Fortieth” Statutes, page: 1161), so. far as applicable: to. those discharged | from: gs 


| the ‘military or. naval. ‘service. ‘because: of: ‘wounds received or disability incurred : 
therein, be, ' and the game. are: -hereby, extended to those’ ‘regularly’ ‘discharged. 
i from. such service and subsequently awarded compensation Ae the. Government 


= i for. wounds received or disability. ineur ‘red in the ‘line of. duty. 


oe, . Sze. a That the: provisions ‘of ‘the act. of. ‘September. 29, 1919. 9 (Forty-frst’ 
~ Statutes, “page” 288), entitled. “An. “Act: to: authorize absence. by. homestead. set- 


tlers. ‘and entryman, and for: other purposes,” ge be,. and they, are: hereby, extended : a oe 
“to those wWho,: after discharge from the military. or naval. ‘service. of the United oe 


, States,” are furnished treatment bye the. Government | for. wounds Teceived ae 
| disability. incurred in line of duty. Peet: , as: | 
» Anproved, ‘April, 6, 1922, @ Stat. 401). 





 Bé ie enaéted: Pig | the senate ca “House: of ‘Representatives ‘of the S United: 7 os 


~ ao of America in Congress assembled, ‘That.in the case of the death of any 


ay. person : who. would be. entitled. to a homestead: ‘undér the. provisions: ‘of the act ie a 


of Congress approved February. 25, 1919 (Fortiethi Statutes at Large, page 
— “8 9161), entitled “An act to extend the provisions of the homestead’ laws touching - Faeries ae 


- . eredit for: ‘period of enlistment to the soldiers, nurses, and. officers: of the Army: — ee 


- and the seamen; marines, ‘nurses, and officers of the Navy. and the Marine Corps 


| i of the. United States, who haye Served or. will: have’ served with: ‘the, “Mexican. 
fe border. operations. or during: the. war between | the’ United States. and ‘Germany ies 
a and. her allies,” his. widow, AL? ‘unmarried: and: otherwise qualified, may : make ef 


_ entry of: ‘public lands under the provisions. of the. homestead. laws. of the United . : =e : aay 
_ States and shall be: entitled to’ all the. benefits enumerated in: said. act subject 9 90 0S 


| ee to: the provisions and requirements as” to. settlement, tesidence, and improve: ros. 
"ments: therein. contained : Provided, “That in. ‘the © event of ‘the. death of ‘sueh® 2°00 Te 


te! homestead eutrywoman: pr ior to Dente dom of title, leaving: only: a. minor child - 








: 550 i. "DECISIONS RELATING | ‘TO THE. PUBLIC LANDS “vol! " iM ioe : 
coe ns gies chilaten; ‘patedit: shall: issue to. ‘anid: minor - chila’ ‘or. _ehildvaie upon- - proof! “ape oe 


; oe death,. ‘and: of the minority of he child. or children, ‘without’ further’ er showing = 
a or complianee: with: the-‘law. ues de ot ee aN 


sAppro ved, Senne 21, 1922, (aa Stat. - 900): 


es o - Public ‘Resolution, No. 1 9, ‘Sixiysse seventh’ + Congress, approved Dex oa 
_ - camber 28, ‘92g (4 Stat. 1067), provides: a gg ee aot ae ee 
a “That: the provisions. of the. act. of. Congress of ‘February. 25, “‘Yo19,- Sadlowiie. ne 
eee credit for military. service during the war with Germany in homestead entries, 
[Ae amd, Of Public. Resolution. Numbered, 29,. -approved’ ‘February . 14, 1920; allowing (oe 
~ @ preferred: right, of entry” for at. least: 60 days after. the. date of. opening: in 
 « €onnection’ with lands opened or restored to entry, be, and the. same ares ° 
_. «hereby, extended. to apply to, those: citizens of. the United: ‘States’ who served. oe 
with, the allied armies during the. World War, and: who were honorably dis: 
seas char ged upon their resumption. of: citizenship in. the United States, pr ovided the oe | 
 _.gervice. with. the allied armies shall be similar to the service. owith® the Army 
- of the United. States for which 1 recognition is granted: in the: act and. resolution de 
herein referred to. on ee ane aes ae eee ace - : . oe ec 


ALASKA. Dano ‘MINES COMPANY 


“Decided January 22, 1929 


Mining Crs stat_—Possessron—Avansi. Cranc-Stirures. 


~ahe protection of possession accorded. by section 2389). og “to- the inchibers gs 
ee of an association of persons, who are. locators: of a mining ‘claim, is: against 


“all. who are not. members of the association, ‘put. the’ statute. ‘does not ¢on- . 


ue template that. possession: ‘and working of the claim by. one or mor e: locators 


peat shall be adverse. to. the interests of: a locator ‘who 3 is not in’ ‘possession and 
~~ has not worked: the claim.” ee Bt ae ered 


“Minne Chr Cownampution—Exrenprrones—Foxeerrune—Norroe—Srarures. 


The only ‘method by. which, an. owner: ‘of a mining claim: may. acqu’ re. by: for: . 


: ve feiture under: ‘the. mining laws the interest. of. his coowners: for. ‘noncontri- - cae 

3 bution to. the expenditures made. on. the claim is by. the service’ ‘of: ie a 
Pe ee upon the delinquent coowner in. the manner. pr escribed. by section 2334, RR So ae 
/< ‘Minixe CLarm—Locstton—Gier—Evipence—PREsUMPTION. a ae ee 


: "Acceptance of. al ‘gift of an. interest, in a. mining claim is presumed: where, 46 7 : ‘ : 
oe Ss evidenced. by, the naming of the. donee in. the locati on. ‘notice as one OE oy 
vx the locators and by. the. recor dation of. such notice,. cand title. can not revert 9. : 


to: the. donor on. the. testimony: of. the latter, in’ all, en . parse, proceeding that 
the gift. was: not accepted. so ee Rig eee oe ae te ee cet 


Mining ‘CLAIM—Possnsston—ABANDON MENT. 


“Where. a mining: claim. is. owned by. two. or more persons | Satie: possessi sion of 


aD fone. is: the. possession. of: all, and there can be no. abandonment a one: ow mer’ 


80, ». lobe as his, coownher continues in | possession. 


es oPhis | is an appeal: ‘fom. ihe’ ae of the Conmucionce 7 fie. 
: Lo — : General Land Office; dated October 25, 1928, holding for sremneshenes: ST ae 


ee a ‘DECISIONS: RELATING, TO THE: PUBLIC LANDS - 


: - o fo: the axtent “ot. thie. ty¥o a olainis’ Bumimuit snd Chatham, the: entry. of | 
~~ Alaska-Dano' Mines. Company, Anchorage. 06792, made. February D1. — 





— 1997, for the lode: mining claims, Wasp, Dunkle, Silent, Silent Exten- : 


es 2 gon: Strad; Lone Duck; Dano’ No. 1, Blue “Iuead, Blue. Lead No. 4, -. 
nae Alabama, Alabatan. Extension, Juneau, Boston, July. Seventeenth, 
“Frances, ‘Lake: View, : ‘Sunburst;, Happy: Days,. 0. K.,., two: Shafts, 
oS » Summit, Seattle, Chatham ‘Extension, Chatham, ‘Winona, Blue Lead. 
No.9: Dano. No. 2. Dunkle: Extension, Little Pete. and: Little Dandy, 


ee -g@ituate 4 in the Harris Mining District, ‘of ‘Alaska,. on ‘the. ground. that. 73 


| the applicant has not. f complete. title to ‘the: ‘Summit. and Chatham 
ees claims. ae 7 ee 


Tt. appoure thay t the: Summit lain 4 Was. cleeated: ‘Getaber “10; 1908, ae 


a he Thomas 8.’ Nowell, T.-H. George, Willis E. Nowell, A..D..Back, 
ae Charles, Otteson, - and Se Ww. ‘Hunter, ° ‘and. by. deed. dated. “April. 26, Ss 





© 1920; Charles: Otteson. and. Willis E. Nowell conveyed to the “appl Care 
oh cant all of: their: right, ‘title and. interest: : ae eee 
> Proof: by affidavit is. ‘submitted - -by- the. igpplicmnt that “Thomas be PS 
“Se Nowell, qT. AL George and J: W. ‘Hunter. have been dead for». °.°. 


a several years; that A. D. ‘Back left, the Ter ritory. of Alaska about’ Sonne 


ten. years. ago, and. that at, all. times. since J: anuary: ‘1s 1914, the. appli- et os 
cant -and ‘its: predecessors. in title have. been. in. adverse ‘possession 


: oof the claim as. against: Thomas Ss. Nowell, of bee HO ‘George; pe ae 


Back. and. J. W. ‘Hunter, ‘their heir ie devisees, and Tegal representa cen 
tives. ae at BES 
co Dae ‘Chiathnra ‘ite was. 5 (dented: 1. April i 12, 1910, Su by: Pp. Falk J ohne ee 

=. rel Johnson, J. W. Hunter, J ohn Br aughton. and C. Otteson.. [Otten e oe 
— son by) deeds: acquired the interests of all: of his: ‘eolocators' except — coo 


a o Hunter: and. Falk, -and, ‘subsequently, by deed. dated Ap: 26, 1920, oes ee 
| __.  Otteson: and: Falk conveyed. to the applicant. es 


The. applicant submits proof: by : afiidavit. that ‘Huntei: aged: Vance ca e 


| August, 1915; that’ for several years” prior to. his: death’ he ‘never — oe 

: asserted ¢ or ‘claimed any “interest: in the. Chatham claim; ‘and: that. at oe 

: : all times since ‘Ja anuary. ok ‘911; ‘the applicant: and. its. “predecessors. | 
in ‘title have. been in- ‘adverse ‘possession of» ‘the: claim: as. 5 against oe 
ae “Hunter, his’ ‘heirs, devisees. and. legal. representatives. - , Bath 


It thus. appears: that. ‘as to: the: Summit: claim A. D. Baek: ad ore 


a ‘the: heirs or devisees of Charles S. Nowell, T. H: George, andid. Wile 
© ~~ Eiunter. are: coowners: of the applicant, ee that as'to the. Chatham 0 
a “2 jéleim: the. heirs’ or. devisees of J. We ‘Hunter’ are. ‘coowners; -of. the Soe 

; “applicant, unless’ the. claim’ of applicant that: they. have lost: their Cea a 


» e _.. interests because of adverse possession: ob the e applenitt and its. Biee He? i. 
ee -dlecessors. jn interest is sustained. =. 9 i 


‘To: support its claim of title by adverse | possession ‘thé applies nail it tie . 





ae filed the affidavit. of ‘Charles Otteson, one’ of: the. original. locators” = ee 
ae — the. ‘Chatham claim, and ay. stockholder and Pre esident of f the. i 








4] DECISIONS. ‘RELATING to" THE PUBLIC! ‘LANDS | | “Tver. 











; [> appligant “ corporation, ‘in: ee ‘it: is’ ‘tated hat: "Hiinter’ in! ese. 





meh Nets a 22 


-fetime néver’ ‘claimed any. interest. in the Chatham: claim: and never 
did: any’ work: ‘thereon’ or contributed to'any: assessment: or other 


. aoe work done’ thereon, and: that: when: informed: that. he had been. made? 










: ment: work: on’ the claim: 


or to: contribute. to: the assessment work. thereon, and none of: ther 
nee oe in: any manner. contributed to doing any. ork upon. the claim. 


come ‘of. the: locators ‘stated’ to ‘Otteson. that Otteson: should not. have | my 
a made. him: a colocator. and t that ne: would not pay any: of: the a ee 


to ~ Otteson - in -his: affidavit states: as: a thie. ‘duimmiit’ laim: ‘of of which : 
ene was one of the original locators, that. Thomas. Ss ‘Nowell, Back, eee 
George: and Huriter refused to have anything to do. with | the: elaiyh: ce 


ame TGs: by: reason ‘of such statements: in the affidavit of: Otteson, which ae 
o are. jna measure corroborated by the affidavits of. two other stock: °°"). 
holders - of. the’ applicant, that the. applicant. asserts ‘that. for more. Sac ie 
++ than: the. ten years. provided. by the Alaska statute of: limitations, © : 
it, and- its predecessors. im. interest, held’ ‘the. two. claims involved... 


is adversely to the: interests. therein of the colocators: whose: ee ae 


wae i have: not been. acquired by it. 


To-sustain its. contention. ‘ayiplicant relies ¢ on -seotion 2332, Bevin = 


: - Statutes, which. provides that— oe 


“Where such person ‘or association, they and: their ‘gtalitors,, have ‘held ad 


fa wostiea, their claims fora: period equal. to the. time prescribed by. the. statute a 


ae | of: limitations for mining claims of the. State’ or ‘Territory. where the’ same may 
~ Des ‘situated, evidence “Of, such’ “possession and working, of - the. ‘claims ‘for. such: : 


& ee period : shall. be ‘sufficient. to. “establish — ‘a: right, toe ‘patent. thereto. under: see lo eat 


pC ee chapter, in. the absence. of: any adverse aim ae ae 


ae The. ‘words ‘ “such: ‘person. or’ Sesoulation® ” are fe: ‘ihe: pérsons: ores. ie 
ee associations mentioned 3 in the. preceding sections of the statutes, who 
are: locators. of tnining: claims, and, the oars a of ‘the: statute as ae 


= oe more of its nisms: has. onunued in posséssion anid Gorked: ite eS 
| < for .the’ period. prescribed by the. local: statute of. limitations, such ees 
“possession: and working .is adverse to all who. are not members’ Of... 


fay oe possession and have not worked. the. claim. 


othe association and. who. may. thereafter assert ownership. of. the: 0 
— claim or any part thereof. It is not’ meant. that. there: can be: posses- a 
ree sion: and working of the claim by one or more. locators. which is 
oe adverse to. the interests of the locator or. locators who are, not in ce 


Atis: provided by. section: 2824, Revised Sale ee te: oie a 


hate, 2 equired. to maintain ‘possession. of a mining. claim, that— i ce ae 





i Se ealure of ¢ coowners to. contribute their proportion | of. the ependitiiee: : : _ ; 


Upon: the ‘failure of. any. ‘one’ of several: Co- owners * to ‘contribute: ‘his pro- oe Ea + 


ee 0 ontton: of: the: expenditures . “required: héreby; the C0- ~owners: who. have per- . ~ es 
eae rae the labor. or “made the pootovemcnt) may, at the. > expiration Of ee on Ge 








a Ba DECISIONS. RELATING 0. THE PUBLIC. LANDS 








< as oyenr: vive ae \delinguent Co: -owner. can Pees in. aa or. notice. be 
oe ‘publication. in. the: newspaper. published - nearest. the’ claim,.. for at least. “once: wear 
Stace a week. for. ninety, days, and’ it: at. the: expiration. ‘of ninety. days: ‘after ‘guehi a 
ee: ‘notice: ‘in writing. or’ by. publication: such. delinquent Should: fail or ‘refuse. 10.0. 
: contribute. his” ‘proportion. of: the” expenditure. required “by? this section,” hiss: 
oe _ interest. in. the claim’. shall become the” property: of his €O- owners. who: have: te Oe 
oe may the ‘required: expenditures. ee | eee Cee a oe 
ees That. is the only method’ provided bys statute for an owner ee oe 
: re Maes. by forfeiture the interest. ‘of his. ‘coowners - who. have’ “not. e 
contributed to the expenditures. made ‘on the claim. ti is exclusive. 
es to any other action or. proceeding. “Lindley: on Mines (8d. ed. oh Bee eo 
ion wo OLB8: Elder Wo orseshoe Mining. and Milling Co. (194 U.. e248) pes 
is 255) ; Van Sice ye lben Mining Co. (G.. CLA: Colo., 173: Fed: (995). ee 


ee } eee 
to en et A oa" 

Hae weet Fae 2s Tae ties ; 

‘ wife teal Rec, ee 

ied pr te ; eiieeh : 






om” 
oye: 


Counsel for applicant urge: that’ because of the refusal of the: colo; at 


ey gata, who are.also coowners,’ ‘to do any work on ‘the claims, or to. | 
oy e3 a contribute. to the expenditures for. work. thereon, they thereby. aban-. cee 
a _doned: their ‘interest in the: claims, and because: of such: abandonment 7 





: they lost: ‘their interests, and cite. authorities. on ‘abandonment. Of ae 
claims. _ The authorities. ‘cited, have. reference. to. abandonment : By ee 


2? the: owner ‘of a claim, not to: an: abandonment. by. one: of two. OT ey aa 


“Inore owners. Where a: mining claim is: owned. by. two. or “more. ice 
"persons the possession. of one is» ‘the possession’ of: all, ‘and. there ae 
can be’ no» abandonment: ‘by: one owner. so long. as. ‘his: coowner Fae 
| continues: in’ Poseeseter Union Consolidated: ‘Mining, Co. We rs Taylor. 


(100 Uns: a7). 


Sa The doctrine. of aban donnidtit: elated is ‘ybahidonment- “ot” * poses! : : ae s 
- sion, ghereupen the. jand’ becomes restored: to the: e: public domain, ee 


ue : plied to ena the. interest ‘of an. owner. i failure to ssoutribees © ee 8 
to" expenditures : made. on the: claim: by: his: coowner,: Lindleyon:-. °° 
‘Mines (38d. ed.). ‘See: 6445. Union. Consolidated Mines. Ob? Ve Taylor fie eee : 


ene Fake steed Fanebel: Ve McFarland: (144 Calif. TNT 8 Pac: 961). fan, 
et et TB asserted by: counsel. ‘that. the: coowners. -who- ‘failed: a owe” 

z ae tribute: to. the: expenditures ; made. on the’ claims. had,. aS. Appears 

ag ot from. the affidavit: of Otteson,. stated. ‘that’ they. ‘were. named: ‘bye 
Loe ~ Otteson ‘as-colocators: without, their knowledge or: ‘consent ; that they. 
es ‘shortly: after location was made, had said. they. would not do’any:. 
work or ‘contribute to. expenditures, and that: thereby. they. had: fie ae ae aes 

ee fused to accept a gift. of the interests they acquired ‘by: being. named) 
as locators, and. by reason: of such. refusal: the gift: never became. 4 = 
ae effective. and: ‘therefore. they. ever. acquired. any. interest. din. ne Phe re 

| claims, and the record of locations by them is void. © 05) 8 











It is true. that’ a gift to. become effective. must. be: ‘ncoopied: iba 


ee the gift is, as here, ‘of an interest in a mining claim, which. ee 
= interest i is evidenced by. the. enanting ‘of the donee i in 1 the location notice aes 








ae cae "DECISIONS RELATING TO. THE PUBLIC ‘DANDS | a 


oe - as. one’ soe thé jeeatars ad causing > the notics to be recorded: the oils’ | cs é 
becomes the, owner: ‘of. record of stich’ ‘interest, ‘and acceptance” ae 
° presumed, and. title | can “not: revest in the. donor? ‘on. the testimony eet 
Sok loot? the: donor: An; an em pate ‘Brospoding | that. ‘the > gift y was | g OE. a 


oe aie eo, 7 cP ee. 
Poe he decision appealed ro om. is: o eos 
es . ee | Afton Pee 





“GUN VALD. LANDHETM 


_ Instructions, Sanivary 29, 1929 





. hee ae Warm 3 Ruenn—Supreens ANEAN ‘Warm—Puriic Laps. 


_ Subterranean percolating water. in. the: public: la ads: ig ne progeny: of ene 


ee ~ State law governing the appropriation of water. ae sa be oes 
ee i an Rigut—SUpranrannan ‘Warne —Porowasn—Lraso—Pomsro ‘Lanne. 





Federal. Government and. ‘when. artificially - developed is. not. apiece to. any nite 


re : : ‘There. is no Federal law. pr aviding for ‘the: sale, Tease, ox _ development eee | 


.subter ranean. water. in the. public: lands. 


: i Ware RicHt—SusTERRANEAN _Warm—On . AND Gas Lanps—Phospsomxe Pm 7 


- MIt—LAnd DEPARTMENT. * 


E “The: ‘Land: ‘Department. ‘has the power to permit the 1 use of: £-perdolating water. Pin, © 

m: = _. developed. by wells on public lands embraced within an oil and gas-pros-- |. 
7 os “2 peeting. permit for oil drilling. operations: and for-other domestic purposes, tse 

oe or Bhowided. that such use. does 1 not, result in. “undue waste ¢ of ‘the Government's are 





s mineral estate. : 


ne a nstructions. by Ceaiione: or Spry ¢ of ae General: ‘Eand’ 1 Office, i ods 
 eurred inby Director. Smith: of the Geological Survey, and ap- 
proved by Fost Assistant | Betretary Kinney, to Register, bleu | 


MM ontand: 


oe By! office. ‘letter of: October 22, 1998. ‘Guavala: Teche was: aia” a 
fs oS tmaoted: thro ugh: you. [register,. Billings, Montana] ho Ow to Pp rocee do 2 - : 
-. in’ ofder. to: obtain right: of way ‘to utilize the. water. from: a well. Cs. 


developed by-boring for oil and gas under a ‘permit: designated. Bill- > 
oo Ings: 022111. - With: letter of. November. 12; 1928). you transmitted: a 





for. drilling | and: oper ating purposes op. the land covered by: said 





oe sworn statement. by. Gunvald Landhein in regard: to the) matter. ~ : e : 
ae - From this statement. it appears that: the water: ‘in question. will be used) 62° 8. 


oe permit. and adje oining lands covered. by. another, permit, granted. Land- eth 


-. heim, designated: Billings 022625 where: he j is now shes cay Sy and: are ; 


pte. erating; ‘that. the water is or. will be stored— ee A 


fee. ae ‘tank, at the. well, or at the. place. where: operations. are. ‘conducted ‘and oe 
- EO ‘lL provide sufficient. supply for’ boiler use in “eonjunction with: ‘the. uses thereof ee 
ee for: domestic purposes: in cooking cand camp requirements during. said operations, i ee 
What: if,an attempt were made to build:a reservoir to save said water thatthe °° 


oe greater portion of. same would be lost and. the. manner above mentioned is the 


os only: way same.can be: ‘saved for the ‘use ‘aforesaid. on. said: ‘premises or, on ad- ae 


ce Joining i pr ee) where, this - affiant expects to. > drill and opetate.. 4 


a es - DECISIONS RELATING TO THR! ‘PUBLIC. ‘LANDS 2 BBB es: 


| Further, that j in his opinion— = : oe ee . me oe 


“It seems unnecessary to have prepared. any maps: ‘or “plats” ‘showing location 


o ag the well; that. the well is, already ‘shown ‘on the records and known. as the 


" Republic Well and. appears: on. the maps of the. United States. Geological. Survey, ee 





ote affiant is informed, and no- ‘ground being required for a reservoir, and. the a : pe, 
eg, map. or plat would. not. make it any more: definite as to. location . and would 
Meee . serve: no useful purpose in: ‘this instance, and. affiant: already having under. his” 
ie = permit: 022111, on which: same ‘is. located, the use of: the’ ground, and. can, with 
: 3 _per mission of. the. department to’ the ‘use: of said water ‘for. operating” purposes,’ ee 
ee a “enclose. said: well. ina small pbuilding ie necessary, to. proves same from, inter- ‘ bee ae 
oo ference | or protection. against. winter: weather. ae. | eae neh ee 


“No. definite. right ° of way to. conduct the water. to. any given. point can. “be. ‘ 


wn applied for. now, and. possibly not: later, as ‘this. ‘depends: upon.’ where affiant is, & - 7 


tes operating. ‘That affiant: is(now. drilling, on. a well in Sec. 29; 1p! 16 N;; R. 28 H., 
coe the’ location. of which was given to: the: ‘United States Geological. ‘Survey. when: 


: spudded in, as. required, and the water used: is being hauled in: ‘tanks to: the. 
: ‘drilling: site, ‘both: for. boiler and. domestic use. When this: well. is. ‘eomipletad 
‘it is affiant’s intention: to. oper: ate: elsewhere on. said Oiltana’ Dome, put’ ‘whether © 


3 2 = the water. will be hauled’ or. piped. to. that. location is: not: yet. determined, but. 
inasmuch as all. operations will be on affiant’s leases and permits in that vicin-— 





ea x ity. this, Seems. immaterial, but it is important to: assure a supply. of Ww ater. from — - ae 


said. source,. as. otherwise. it: will: require: hauling ‘same, considerable distance. 


and not'as; good: water,.and: this would be a. severe hardship and. considerable, : ee 


ee os ” expense; besides at times being rather ‘difficult | on. account. of. very poor ‘roads, . 
sola clay- gumbo formation, ¢ and at certain s seasons of the year, or. in wet weather 


a7 x almost impassable. 


= a ae é 





In view of this statement, Landheim requests permission— oe : e oe 


“To use the water. from said: well for. the purpose: of. operating. for: oll ana 


. ae ‘upon the lands and premises embraced. in- permits. 022111 and 022625 and. 
tht lands and leases adjacent thereto. from what is' ‘known. as ‘the Oiltana Dome’ and | 

| oat: necessary’ To. pr otect said right that he be’ given permission | and authority to. 
.. build-a well house on the inclosure to.surround’ said well-for the protection’ 
oe ‘thereof from trespassing. or ‘interference, allowing a. sufficient. area. around. said. 
— 4 - well for. that purpose, there being. no. conflict: in ownership. of the’ lands, with © 
ees ~ the. right to divert. said -water either in a pipe line to the point. of! operation. or. 





: -. operations, or tank wagon or "tank. truck: as ‘he may see fit and deem | best: and 


es ; sufficient for ‘said purposes. 


“Itis apparent from thie « foregoing # that i Landheisn: dias not; at ‘tis. 


ee one seek, axight of. way through the public. lands for: the burpose of 


piping or: otherwise transporting the water from the: so-called “Re-~ 


“public well.” His request, is merely. that the Governmént allow him 2 : : 
ie rto, continue to. use; for boiler. and: domestic purposes, the aforemen-' 2 


. tioned well: water ; permit. him: to build, a Recessary, a well house 


| around. said. well; allow: him to use, ‘through such’ permission, ne ve 
ecient land. on. which. to erect) and. maintain: said ‘well house. together 


oe -with a small. amount of land’ adjacent to and around the well house 


for the maintenance and protection of said: well and well house; to 


. ~ the ex end. that hei may y have t the free, continued and d uninterrupted 1 se . 





ae es BB. ee "DECISIONS RELATING TO. THE PUBLIC LANDS. “Vol Li oe 


oo of. ‘ia: wall water, together with the 1 use eof said well in 1 any aioe 


aoa. whilst. engaged. in said. drilling operations. oe 
Said well water is not. subject to the water right he of the State oe 


ee ok: Montana. governing the appropriation of water, it appearing, ee 
- 2. nothing else to. the: contrary having been shown, that: same is merely Pas 
: subterranean. percolating water, ‘and: ‘therefore; a part. of the SOW 
ne ee “itself, public: soil or, land: ‘The: Federal Government: as the owner Pa Dee 
--- of the land, is the owner of: said. water, thus’ artificially developed . 
oe and: will continue to. be such: owner as long as it retains unto itself 
ae te: title. to the land whereon ‘said well is: situated. Such, also, Ise er 
the view of the law of the State of Montana, on this subject. ‘See,in’ 08. 
this connection, Ryan v. Quinian (45 Mont. 5215 124 Pac. 512). See, cee 


7 os Hunt v. City of: Laramie (181. Pac: 187)... Soe et Pe 
“Buy, Aanlike: the: act sos March 3y (1925 (438 Stat. 1188) which Pro- _ 3 


ous - medical; or omer springs, ee is no ) act of: ‘Coniiess! which pro. - | 
oe vides. for. ae leasing of public lands: containing. water. wells. ‘of. the See ei: 


- char acter. of this well, or, for the sale. or lease. of subterranean waters, 7 


Be oy their development, or. their use or disposition, although’ under lL 8 


a Teases authority i is given to the lessee to maintain, water plants, etc. 


Upon the ‘other hand; there i is nothing in. any, ‘Federal. legislation 


| hich prevents. this department. from. permitting private individuals ie 


or: ‘corporations. to use, for oil, drilling and domestic purposes, per. 


colating waters - like: ‘these developed by wells: sunk on. public. land ae 
while engaged in’ prospecting - such land for oil. and. gas. under, Be. 


permit | or. lease ‘under the act. of. February. 25,. 1920 (4 Stat. 437 eee 


as was. done:i in. ‘the. case. of In ter-M ountam Water and. Power Com- iy. 
; pany (52: TD. ONT) 5 in. connection with a: right. of. way permit Oe 
pipe water from: ae well on a portion of the leased premises, “The: ‘use oe 
Of. such. a natural | ‘resource, for such. purpose, being ‘conducive to =: ok, 
the development of the aie resources of the Government, ‘may 2 
“well be recognized by the Government, even though there may not _ - 


ee beg granted, in 1 connection, therewith, a tight of way: per mit, }, privilege Boe ee a 


: tage the: use’ ot ae water F does not ele in indus oe of ‘the Gov: te a 
? _ ernment ’s mineral estate. ‘See in connection. with. this last, mene ee 


a a STE ae is 


No’ Pe reason. to the Api ae appearing, no. ea ‘will. pe fe 


a ae inter posed by” the. Government to the use by. Landheim, of ‘the: waters : . : : 2 
fo of sald ‘Republic: Well,” ” for. the purpose. indicated, : as long AS, TQ 2 
ae waste, damage. or injury results to the: Government. in consequence . 


- thereof, this consent being revocable at. any tinie within the discre- 7 


es > tion. of: ‘the’ Secretary, and: without. notice, and, in. no. event, ‘beyond. : ee 


oe the life of A pelmit, Billings o22111. 


ene as: s brovided: fon 3 in the. act: ‘ot February. 14, 1901 “GL Stat. 


ieee 790), which permits the. Secretary: to. permit: the use of rights. of 
oa is way. through the public. lands to the extent. of the. ground’ occupied cue 
S “by water plants: and not to exceed 50. feet. on each side of the margi- ° : cos a a 
oe ee ~ nal limits thereof, which act Landheim now seems unwilling to invoke, 
- OR. -at least: declines to observe the regulations thereunder, no. specific eee 
8 .--Tegislation has ‘been: enacted. whereby formally: to’ grant. Landheim | A : | oes 
.. permission to use. the ground occupied by said “ Republic Well.” and. 
“.  and-around the same. ~His right: to use: the: land inthis regard, in. 
ee the: absence. of a permit under said act, of: 1901, and. while the ground 
oe occupied by: said. well. remains public, land, is. neither’ greater. nor’. eae 
- less than his right. artificially. to. develop; and: use the subterranean ae 
nah percolating. waters. of the public . soil; conditioned, as would. be' the 
ee tie cage Of a. permit: under said: act, of 1901, of f effecting n no. waste oft the” 
im "Gover nment’s estate. ee : ee 
ooo As to the: nership. of Pe water: i ‘and: the: well or alibbere 3 
Kee “ranean: percolating | waters. developed therein. and thereby, i in the’ ab-~ a 
gence. ofa ‘permit. under said act. of 1901 and. the: protection afforded 


thereby (see i in. this: connection, Swendig et. al. v. Washington. Water: 
| Power Company, 965.U. S. 322), if and: when: the land covered by: © 
~ the legal subdivision on which said “ ‘ Republic, Well” is located shall 
“de. disposed of by the ‘Government, under: the. homestead: or other. 


- appropriate: public. land law: this. would. seem to be a: matter over : 
which the: department: would. have. no control upon the: patenting of | 


- said’ tract.” “However, ‘should any. attempt. be made. to enter: said 


__ tract: during the time a same.is covered. by an oil. and gas permit oes 7 : 


under the act of.1920, notice ‘of such’ attempt must. be, under the - 


2 opportunity. to show cause, if he can, why the application « or selection. - 
~ should-not. be: allowed. - Tfin response to said notice a satiptadinny. 


ae protest. 1S. submitted, same will receive: due’ consideration ‘and: oe 
oe action taken as may: ‘be warranted under all the. circumstances. | 


AS ‘formal application. for right. of. way to transport the. ae in. 


thea manner pr oposed by: Landheim, viZ., tank wagons: or trucks doula 
Be oe" moby, obviously, be entertained, and the infortaal: application. for Pieht 
oe 28 of way: heretofore. filed, not bane completed | in‘ the: manner required — 
ke by. the regulations: unider said act of 1901, and it. appearing’ that Land- » 
a a heim’ is: unwilling: to - -complete. ‘the same. as’ ‘by. said: Pegulations 
ae bess: is now finally rejected and the case. with regard: thereto ~ 
og closed. . ee Se Pe ee ae ee 


a a we “DECISIONS RELATING TO. THE. PUBLIC. LANDS” feos Soe ye 


a. regulations, given’ to. the holder of the. permit, thereby to afford him ‘ 3 
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0. Pp ‘PESMAN 


_ Decided Fevruary hs 1929. 


ve ae Site Phan —Stemme Rieder « OF ‘War-Lanp Dasanrumnt—JUBISDICTION. - vette 
| "Adoption by ‘the’ Government of a 'town-sité plat ‘and’ the sale ‘of. lots by ref. a 

“erence. thereto: ‘constitutes. an actual: dedication to. public: Use: of: the tracts : - ° 
a Or, strips designated ‘thereon. as: “streets and: alleys, and: the: ‘Land: Depart : ee 
ae aa _ ment: can not, .-nupseauently- vacate them. ee ev ee eG 


: “This i is an: » apeil oye 0. Pp. Paani trom: the: decision’ of the Com: a es 


jemi of. the General. Land’ Office dated. November: 3,. 1928, deny-. She ’ 
ct? ang his petition for the vacation. of parts: of: certain streets and alleys: . i # 
-_ oa: Pompey’ s Pillar town'site on Huntley irrigation. proje ject, Montana... 


The petition for the vacation of streets and alleys in question. was. 0. 


Pen i filed October 15, 1928, and was favorably r recommended ae the err : a 


oe ——intendent Of: the: Huntley. project. FM, 
~ < Jt appears: that certain lands in ‘Bed: 23, 7. 3 N, R 30 E, “Mon: ae age 


oe dvafic, 7 arene : 7 Beg aes 
ee ~The commissioner ~ dénied the pte on. ‘thie ground that the dope 
an © dion’ of the plat: by the Government and. the sale of lots: by. reference oe 
thereto resulted: in an actual dedication to’ ae use. of the tracts or. ie 


— | aa. were reserved’ for town- site purposes by: order. of this: depart- a 
-pdent. dated May 13, 1907. “The tract’ was laid off. into. blocks, lots, 


a “streets, | avenues, alleys, public reservations, etc., and the plat. thereof oe | 
. approved August 2, 1907. Numerous. jots scattered. throughout. i 


=." -town site:have: beon. sold by: reference to: said plat. AD great any 

< a lots remained unsold and. they’ were ‘reappraised’ and some of. them — ey — 
_» ‘gold at‘ the: last public sale held October 8, 1928: At that. time. age 
-. - elaimed by Mr. Pesman he. purchased lots: 1 ‘and 2, block 2; lots. 1b, 0S 
cand 6, block 3, Iots:1, 5, and 6, block-6, and lots 1 aiid: o block: uae He ee 


| “stated - in. his: petition ‘that: ‘the’ ‘streets and. alleys: he. ‘desired: closed. ae oe 
“are not: needed, never r have. been used. and can not be used. for public eae 


oo atris designated thereon as streets and. alleys. i 7 eee 
| : The action of the ¢ commissioner was. correct.: “Where the o owner of So 


: S os ‘and i loeke: aneresetad By. streets. ud ‘alleys, PGE sell any of the a 
os lots. with reference to such:plan, he’ thereby. dedicates the streets and. 


aa “alleys to the use of the public. 13 Cyc. 4554 3. Dillon. on 1 Municipal | ! : 
sae So iowa (5th Ed.), sections 1083;.1085. _ oy i ee a 


‘The decision peed fom 1s. + accordingly 
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pan aos -Insrevortons 





2 7 _Dapanrsexr OF THE is ‘Livraton, 
Leg ee ~-GeneraL Lanp Orrice, 
Washington, dD. C. ebrvary | 85 1929. 


| oe Coa aoe Tigrion a “ “ Be 
oe By- decision. {unreported], of: ae ‘anuary 80, 1929, 4 in a “he 





ago 5 galsetion, ‘Case. Gainesville: 020662. the. ‘department: directed. that: the ae 
* >. selector, be. not. requir ed to furnish corroboration: of the affidavit. as to ee : : 
oS  Springs and water: holes, because: of the: conditions existing in. oo a 


oe State of Florida. where ‘the ‘selected: lands lie. aoe ee 
at This brings: up. the question. of the necessity of e any ; affidavit as to are 
cose and water: ‘holes in: said State or-in the States of ‘Alabama, : 
a Mississippi, Louisiana, Arkansas, , Michigan, ee aie and. Minne-. ee ee 


: __ Purposes. oe ee 


fod _ public: for. watering, ‘purposes. 


a sota, where like, conditions: exist. 






“Ou LD. 457), 3 MODIFIED ey: one oe 





pea eA stated in Circular: No. 1066. (61 i D. 490), ‘the «objet of the | le 
ie Executive order. of April 17, 1926, was’ toe ae ee 


Peat e, preserve ‘for general. public ‘use. aud penefit unreserved public jands 7 cbiginige' : 7 
‘i water holes. or other bodies of water needed or used. ‘by the. ope for r watering oe ; 





Tn none of ‘the States fainedy SO ane as aa am. aware, ‘are. ihe springs ‘ a 


oF cS or water. holes,. if. Any,,, on. ‘the public lands | i needed. or used’ by. the» ae 


cree 





i Bt ; containing springs and water. holes: needed for. public watering places, Es . 


s es this: ‘office will | in the: future eliminate. said States. from the: 
Bog 3 us ment. of. Cireular No. 1066. a, an _ wie ne 













| Winase Srav eh a 
Co O mam iss ionen. ee 

| Approved February 8 8, , 19989," se 

Ee Be G Finney, 

-  Pinst, Assistant Seer eretary. 











ee ~The conditions in those States are 9 0 
fee entirely. différent: from those in. the other public land’ ‘States’ where.” es 
bay PO as grazing is. carried on. to a considerable: extent. and. not only: springs ae 
“> “and water: holes ‘but ; other. available ‘sources of. water. supply. ALOE S68 8 
i "sometimes. quite. searce. ..It* appears, therefore, to’me: that. there are’ 
"no lands-in the: States. mnentioned that. come within the pur view: of the 2 
- Executive: order. of “April 7, 1926, and” ‘a non- -water. hole: and. non- | : 
ae . spring affidavit 1 is. not. required. Th you: agrée. with this view and byven ae 
oe, the approval of this. letter. adjudge - the. lands ‘in. such. States as not: °°" 

































ope = - | JAMES E. ‘HUGHES 


‘Instructions, ‘Pevruary 18, 1929 


CHASE | Price —Consmuction CHARGES. 


as gent entry for ‘ceded. Tudian lands: is. ‘not. ‘qualified: ‘to ‘maké another onthe = 
/. vantil “he: has. paid. the full ‘Indian. price of. the entered lands, ‘and if he 9... 





SBOE See "DECISIONS. RELATING TO. THE PUBLIC. LANDS. eee 


ey Secon “Hoiiismndzn “Towrad Rec AMATION | “Honestitap —INpran ante oe 





seeks to make,a second entry under’ the reclamation law: he must: fipsr eS 


et “ - have’ paid’ all. reclamation construction. charges assessed against 1 the, le ong Os ee 
Seria As a, . entry. additional. thereto. pare a Beg Se hole, a me eh 
oe 1 nstructions by. Oc onunissioner Bp oF ihe. Benard or Office, - mae Oe 
-  eoneurred in by Commissioner Mead: LOT the Bureau of Reélama-. 0°03" 
= lan. and approved by First: Assistant. Seoreiary Fi taney! to erecta ek 
| ee Los Ange Les, California: aes ee oe 
eS 1. am. in receipt of your. [tegister, Los Angeles California} ele ae 
: tat of Ta anuary 11, 1929, and letter to you. dated Ja anuary 8; 1929, from a 
os Ae AG McClure, 845. Second. Street, Yuma, ‘Arizona, requesting to be. 
ee an advised. whether J ames E. ‘Hughes, Rotite nye Yuma,. Arizona, . who 
“has received. patent on. ‘his reclamation H. EB, '040458,. “Upon. “which © 
os all: Indian and reclamation charges have been paid to date is s erititled 








of. E cbruary 5 25, 1925 ic Stat. 981). See Circular: No. “990 GL 4 oe 





SLD. ge). 


~The sbcbrds 4 in: ite officd’ oe that the hemniStond eae was 5 thine coved ae 








“The proviso 30 to s said act’ of F siraniy 25, 1995, , reads 





oh by. James. E. ‘Hughes: October 20, 1924, for 40-acres ceded Yuma: + 
ie Ce Indian lands, upon which. $10 per. acre ‘Tdian moneys. ‘are: ‘payable | 
ee a, annual installments: for 10° years; that final ‘certificate. issued 
October. 31; 1927. and ‘patent ‘No: 1012728, ‘on ‘February 21; 1928. ao 

Pre ess Op, BO: the present. time the installments. due: are paid but. all. ‘the. 
ee “Indian i moneys: have" not been paid, that is, the entire $400"Indian > 
ee poe must be paid before it ¢ can. be. said t that all the Indian moneys ae 


Se oa ‘That - the: provisions ‘of. this. act ‘shall not. apply | to aby: person gee "hs eee 
Ee has ‘failed. to “pay. ‘the: fut price for his: former. entry. or. Whose former, any sh i 
a at canceled for fraud. “Utalies supplied.) » Sere ee Ce ae re ee ia sg aie ae 


From the above it’ appears that the.) proper interpretation 3 is: teehee OS 


“charges, secon 





ee te ‘Hughes, even. though otherwise: qualified to make.a second home- > a 
stead: entry’ including | a reclamation: homestead ‘entry, will not. be. | 

“qualified to make a second’ homestead: ‘entry until there has. been — 
“paid. the full pries 1 for this land, ‘that i iss4 ‘the full price « of the > Indian ee S 














eee (Olan—Assnssxonr Work —ALasxA—SarurEs. Seca eee 

| Section t of the act of. March 2, 1907, -spécifies. the amount: of assessment. spot saa 
that. ‘must ‘be ‘performed’ upon. Be m ‘ning claim: in: the: Territory: ‘of “Alaska, et ee 
-and -wherever: the provisions: of that act are irreconcilable with section 2824, — Peete 
Rey ised: Statutes,. the. latter, “in* 0 one as ‘Applicable: to. that: Territory, is z Pr 








oe eee “DECISIONS. RELATING 70. THE PUBLIC TANDS | 


- “Minne CLare—-SuRVEY—AssussManr Work—Araska—Sraiures. 


cote ‘Dectston Crrep ‘AND: ‘ApPLIED. eae Oe ie ae oe ee 
- Rule enunciated in. the: case. of Setting: oo. We Kemp 08 ie s 80), 








 eosr oF * OFFICIAL SURVEY OF. A | MINING. CLAIM Not ' ACUEPTABLE ue . ce 


AS ANNUAL ‘ASSESSMENT. ‘WORK 





“Opinion, ‘Pebruary 2 45, 1929 








“by implication: repealed. 


yeas door. ‘CLAIM ~ — - SURVEY — _ ASSESeMENT “Wor - — — WxPEND DITURES = — - Parant- —_ | 7 me 


- ALAsKa—STATOTES: 


An official survey ‘of a. mining claim can. not bee er ed a as annual, assessineht a 
work or. expenditure. required | as a prerequisite: to. patent: either. under ‘the 


rece of March: 2: 1907, which pertains to. mining: claims: in- ‘the ‘Territory of 7 
Alaska, or. under. section 2324, ‘Revised Statutes, relating to “mining: claims: 
ve! generally. eer Te tue eG etn ie Se at ae hee ee = Be, et aaa EO ae 


‘The act of. the. Legislature: of Alaska’ (1915, 6:10), providing that Sie ‘ests of 
- official’ sury. ey. Of, a. mining. claim: may. ‘be credited as: assessment. work. -at- 


_ tempts, to grant. more: favorable: terms ‘ ‘than, ‘the. Federal’ ‘statute, act of °° 


. March 2, 1907, permits, and to. that extent is, in: 1 the opinion of. this depart | 
~“mnent, ‘without. force and effect. ee : 





“applied. 





a sting West t to 5 Hol on, A adinbne vas Soni Ho ouse 0 “of Rephesentativea: te ee 
ee aes ~ What. here follows i is according to promise in my letter of ‘February Se 
Byles ee 1929, a ‘further. reply: to. the’ inquiry of Mr. Gordon’ Cc Smith of "0 0% 
ei sn Boise: Tdaho, ‘whether in i the’ opinion’ of. the Department of thee. 
. Interior, the cost. of the official: survey: of a mining claim.may be. 
glee yt properly’ accredited” as’ “assessment: work. ‘upon, the claim, ‘refererice © aa eee 
OSs cbeing® made by Mr. ‘Smith to a recent. decision. of the Cir euit Court. 0, 

ae On Appeals” for: the. Ninth Circuit 1 in the case of Wigand. ve Byrne’: Ree 
oo. Unknown Heirs et: al. (24 Fed., ad series, 179), upholding a Session. es 

law of ‘the Legislatire’ of. ‘Alaska (1915 oC. 2D); providing that, Ce ne 
poe fon of official ‘survey may be sO credited. : ee 


8752227 —vor 5286 | 





eee Under’ the irelomaion leas act oe ore 9, “1912. (ers Stat: aay: es 
oa Me Hughes will not be: qualified to make: another reclamation homies. 2, 
stead” entry while owning. and: holding said: patented. tract santa 2S, a 
oy there: have: been’ paid all: “thie: building and betterment. reclamation ee es 
neat . moneys: upon. ‘this land and, ‘aS ‘already. stated, ‘it must: also. appear cS 
Jeli that: there has been Paid the. full ae or entife. Indian : moneys. = on hd, 
ea pptented Te land. ° EIT eee ee eG, 8 Bee a ee eae eo 
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The: mining nae were en to pre. a the act. oe May: 1, oS ee 
1884. (23 Stat. 24); Bennett - Vy Harker aden: (158: Ue 8. 441), and sub- oe 
a antly by section’ 26; Chapter. 786, of the:act of June: 6; 19005 (8b. 


eae, He. ~~ Stat. 321, 329). ~The: applicable: statute relating to. assessment work. . _ ‘ 
a2 oan. ‘Aluska, 1s: section ‘Lact of March 2.1907: (34. Stat. 1243); which. ae 

c “provides: that “at. Teast. $100 worth: of labor shall be. performed OP ee 

is improvements made. on, or for the benefit: or development: Of Abe 

er ~ accordance. with. existing law, each mining ‘claim in. ‘Alaska ‘hereto. re 

- «fore or her eafter located.” _So-far. as ‘the: provisions of the: last cited ee 
ude o act are. irreconcilable. with. section. 2304, Revised. Statutes, the latter. tan 
Me home, a. 86 Taras, applicable to Alaska i is. by implication repealed. ‘Thatcher... ss 
we Brown (190 Fed. 708) =: ~The words “on or for: the benefit or. 9” 
on ee development of ne are ‘not. contained ‘i in. the corresponding provision 
in section 2824, but: as the court of appeals i inthe Wigand ease, recon- 
~ giled the territorial statute with the: provisions ‘of section: 93094. valid. 
eC elted: decisions as to kind, and character. of. work. required: under that. 2°" 
a ae — section in reaching its: conclusions, and. as no. point appears to have 7" Peal He 
been made that the additional words mentioned i in the Federal statute = 
$e ~ yelating solely. to. Alaska’ broadened the. scope: of section 2324, the ac 

-. +‘ decision may be regarded as holding that the costs’ of official ‘survey 


may be credited under. the. ‘provisions | of. section 2394. and would os Len 


a i 3 ; apply. in' any: ‘case. wherever arising. In the discussion’ here follow- ee 
ings therefore, it will be assumed that there is no’ difference.i an-the ses 
oo oe requirements of: the general: and: local: Federal acts as to the: kind oo 


and. character -of work and improvements. ~ ier ne 
At. the outset itis advisable to: state the: aie is 5 settled t that’ the deo 


: ; = partment has. ‘nothing to do with: the question of annual labor’ and. A a. 
: _ improvements on mining. locations: made. upon lands. containing: de- =! 
posits that: continue to. be subject. ‘to: location,. sentry and: ‘purchase: ee oe 


os ander the mining laws.. “In such cases, ‘the question. as. to. compliance | eis 


-.. with this requirement: only. arises in disputes over possessory. rights... : 

Sa : between private parties’ and 1 is justiciable. solely i in the courts. . “Iti is y Danes 
a the department’s position, however, that. itis: concerned’ with this 9... 
eo, question, where there isan. assertion Of: a. valid. mining claim for’ and : 
on account.of minerals that: have been. by later congressional: enact-. ae 
_. -ments resérved or. withdrawn - from: jhe. operation _ of the general. 
a, mining laws and made. ‘subject. to a different mode of. ‘disposition. . 
oe et ee Krushnie. (52. L. De 295) ; ‘Gorda Gold Mining Company and — 
. - ‘Wallace M athers Ve Ernest Bawman (52 L. D. B19)3 This position * : | 
oo _ has been assailed i in the courts, and. a decision: was rendered « on Janu-- 
ena Ay 1929, in the case of £, oc. Krushnic v. Unéted- States by the a 
emer Circuit Court of Appeals for the District of. Columbia: unfavorable 9 ae 
te x : to the Government's contention (80 Fed., race cone: 42), | but. the — ase 


—. 





a 3 sees Ea: ee ak 





- United States: eer Court | January: 6, 1930. See. retour Y. Krushnio ae U ‘S.: 


ek eae "DECISIONS: RELATING ro THE ‘PUBLIC LANDS» : 568. Pt 


ae iipré eme Gouri s may. 7 be ackeba to review and deere’ the quesone 8 
>... Should the conclusion of ‘the: District, Court of Appeals be accepted = 
is by: the: department. or. prevail: in the Supteme. Court: of the United. | 
a States, this. department, will have no occasion to make. the. inquiry, ee 

~ and rights of mining claimants will not. be affected: by the rulings of ee ee 
es athe, department’ relating to:the performance-of assessment work. 
-...Noamatter how. the: question « of the authority to. inquire into nso nes. 
so ‘ment: work may be resolved; ‘it-is beyond-dispute that the department Ga are 
has! jurisdiction. and. authority. to inquire and determine whether $500 
“..yworth. of: work. and. improvements, required. by section 2325, ‘Revised OME 
Statutes, asa prerequisite to the grant of a patent, has: been had, and. se 
ne: whatever 'n may be credited as. expenditure. for assessment work under PASE ace 
‘section 2824 may be credited as expenditure: under. section 2325; the = 
He -. decisions of the department. and the courts, therefore, as. to. the ids: oes 
~. and character of work creditable under’ section 2324. may be resorted 
to. to determine what: 1 may be accredited under section 2325. Zephyr 
oe and: Other Lode Mining ¢ Claims $ (80. L. D. 510, aoe SE. L. Krush pe 
2 (08, Baie 9895 999). a eee 
ee ~ Although’, neither: of ee pee eae che nd. au hace Peo 
a ae oe the work and improvements that must be shown, the department eee 
“andthe. courts ‘in: the great majority of. instances, no matter how. 
pete ‘liberal: they have been in its: ‘application, have. adheted: toand applied 
Coe the. rule formulated in: Smelting OO.¥5. ‘Kemp (104, ‘U: 1S. 636; BBY; ae 
Le that fe ‘labor and: improvement, within: ‘the. TIneaning: of. the. statute - ie ee 
(Sec, 2324, B. §.), are deemed to'have been had on a mining claim, == 
whether. it consists:.of one location or. several, when labor is’ Peres 6 es 
pn formed. or ‘improvements are made. for: its: development, that Ty tO, ee 
ee Ey facilitate the. extraction. of. the metals at. may contain, ee * ae , ahs 
oo [Ttalies: supplied.]._ See Copper. Glance Lode: (29° Le D: 542, 549); gga sy 
~. .Juindley on Mines, Section ¢ 629, and: cases. cited i in n note 246, section 28, eee oe 
(Title 80, USCA Se 
oS a official: survey” aes a: canining olan: is one. of: the: Genta pre 
7  liminaries prescribed in section 2325:to obtain patent. The obvious ws 
ac ond, principal purposes of ‘such. official . survey. are .to: accurately fix 2: 
|... the location of claim. with respect. to. ‘public land surveys: and - adja- oa 
cent and. conflicting claims, to enable parties concerned to’ definitely: oo 

» “ascertain and assert adverse rights if such are claimed and enable 
the. department to: determine the exact: limits of the ground that is 
claimed under the. patent. application. and to: convey by appropriate ree es 
ee <lescription 1 inthe patent, that part to. which. the applicant may be aes, 
- entitled. - AS marking necessarily must precede the working of the 
ee ground for mining purposes, but that: As’ s required and presumed. to oho 


oP ee 1 Decision. of. the’ Circuit. Court: of Appeals of’ ‘the Disttict of Columbia affirmed | ‘by. the ees 


: ‘relation and are those commonly performed 3 in. connection with muin- 


a ‘ing: and prospecting. In. McCulloch: ve. Murphy (125 Fed. 147), the 

: particular . work in question. was, tunnels, drifts: and trenches. Et oy 

. Wailes v. Davies (158 Fed. 667), the question ‘was whether ore. taken ee 
_. from the mine on: the claim. was: work: and improvement. that WHS. f 

: beneficial, it. being contended. that it was a depletion: and nota ‘béene- 
fit. The court:held that: as. the work was onthe claim; the. question 

eae ~ whether it was. beneficial was’ not material, but: stated “ “if: $100 worth 

of labor in: the nature of: mining: 1s performed: on ‘a ‘claim: by. the 
“log owner, - whether the. work is” beneficial or not, there’ can: be nd..for-) ~~ 
cle eo feiture”, ‘In Mount Diablo MM. M. Co. Ve Callison: (5 Sawy. 439, 456). sae 
the: mistake to which: the court: alluded was the ‘mistake of: taking: jb 
Cots, OTe: underground on. the dip of-a vein ‘that was: ‘subsequently. ascére! es 
Cee -. tained. to apex. outside. the: claim. ‘There, again, it was work of.a. 
- “mining. nature, the. question: of. its. ‘Concha: ‘character being: held Soe 
immaterial. - ei Richen v. Davis: (148, Pac. 1130), ‘the. clearing. of. * o 
_.- brush-and: trees. was to make. way for a dredge on’ a: gold: placer, (cs 
- awhich was: undoubtedly: work to facilitate prospecting and: mining, — ee 
- and-so are the services of a watchman to take care of the: ‘mining oes 
cae works: during. temporary’ suspensions to which: the: ‘court: refers. Tt 2 i 
oo. is noticed. that the court: below held. the territorial. act’ ‘unconstitu- rue 
ee tional but. held that under the circumstances there ‘was a want” oe as 
Se enue 3 in’ the, e-party that, claimed. the, forfeiture, The, court, in, nthe ao 
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es be: done oo thie Wee ions is caida. Te is: Rania obyious-b nor edly 
Se perceivable to the. department that the. official survey, has any. relation : oe : 
gt #5 eto the working of tne claim « or. facilitates the “Brospecting © or -extrac- ee 
a fe een, of minerals. oe Ch ee 
Poe na sense; an: Sct ds sur vey is-in the: nating, of: a ‘permanent, jm- cae ee 
eee provement, tends to. facilitate: development, if development. ds used. : 
<n a’ bread sense, and enhances the value of the: claim, if-it hasany 
eee ~ value as ‘such, but: SO. ib seems: would. be’ repairs. to a stamp mill used — ee 
ee in: ponnection with: mining. operations” on the claim; Golden, Giant — ae 
ec Mining Company y Vv. Hill (198° ‘Pac. 976) 5 ‘pr ocuring water-to tun, . .. 
ee Jan ore. crusher. used in: connection with the mine;’Du Prat. Ve James 
: eee : s (4 Pac. B62); laying: out. routes or transpor tation from claim: to ship-. oe 
: ping point; Kirkpatrick ve: Curtiss. (244. Pac. BTA) 5 sampling and 22 
A eda assaying to ascertain mineral. values;. Bishop: ‘y. Baisley (41 Pac... 
8 986) ball of which: have: been: held not to be labor and improyement rs 
a “lainder” section 2824, “under. the definition of Tustice. Field’ In the | es! 
oo < Sinelting Company case, supra. BS ee ee 
» so The language of the cases cited by the: court in “ine Wigand dase oe 
Sie. ehen detached from the facts in those cases, lend some: support to the: 0°: 
eae court’s conclusions, but examination. will: disclose that the ‘work and | 
ae improvement: ‘claimed’ in each: of those cited” cases. had some ‘direct: a 
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eas terest of jue ‘ouila be satarall disposed i consti’ te. , the statute. Ge 
with the. utmost. possible latitude and. liberality. Tt: is. the depart- ee 
 “" ment’s view that the territor ial act, attempts to grant more favorable) 7 + 
- terms than the Federal. act. “Such. ‘statute to that extent at. Teast; 28 oe 
. + ~ is without: force. and. effect... ‘Erhardt Ve Boaro (118 U.S. 527), BG coe teens 
oy the department would not. feel constrained to follow. the ruling: Off 
"the court in the Wigand case and éredit the expenses of an: official. eae: 
oo. “survey: of the claim toward’ ‘either: annual assessment. work or expen- Mig oe 
er .. diture required. as. & prérequisite: to. patent: in. any cases. arising: AD: tgs aE 
Alaska or. elsewhere unless’ and, until the holding was upheld: by more - Sree 
: oo  pemeribalye| 0 opnion or n by the 6 Supreme: Court: of: the: United. tates. ao a yd os 





: "PUBLICATION OF: “PROOF. ‘NOTICES IN ALASKA ‘HOMESTEAD . Ree 
Bene CASES—CIRCULAR NO. 491, AMENDED ? 


-Insrmvorions ae 
-[Cirealar No. ust} 
St ee a - Deparromnr OF THE ee 


GENERAL Lanp Orrice, - 


oo Rnorsrens 4 AND. 5 Histcrgee, | ee 
a ~ ANCHORAGE, ‘Fampanus, AND. Neate, Tee 


Wanton, dD. 6 | Pebruary, 19, 1929, 2 a 


_ “The requirements with. reference to ‘publication of pivot. Hotices i °y ue os 
aE homestead . cages: in’ Alaska, ‘where a special survey: ‘has been made, 
are set forth i in. paragraph. 25, page 33, of Circular No. 491, ‘approved - : . soe 
. February 24, 1928.1..The requirements ofthe law with. reference £0 
i "publication are contained i in. section 10 of the act: of: May | 14, 1898. ea | : 
- (80 Stat. 409, 414). These. requirements’ are. applicable. to “homes” Cee 
| ‘ ~ stead entries, ‘soldiers’ additional eons 8 and trade and manufac: Soe oe 
| "toring: sites. eee | ee a 
In ‘AinsKia in 1 the’ clade af elitrigs aneneoned, he. important: ‘fens or 


— ture. of proof notices is to inform: all interested parties of the geo-:. o ee 7 
i =er aphical location. of the: land, ‘and the: information. should be: Oven a 


~in'such a way that. the people who read the notice will be able to a 


ae - -interp pre et it pr operly. The metes and bounds description j is technical | obs oe 


and not generally. ‘understood. Hence, ‘in these cases, ‘it is not of |.» 


: - "much value to the general public: as a means of identification of. land: Soe 
(og ae he metes and. bounds: description adds to the length - of the. notice. = o 
ee ~ and to the cost. of the. notice to ‘the claimant.. The statute does. not. a. Cae 


fe pene. the inclusion. of such description i in the published. notice. 











fe ae a “FRevisidn of Chreulae No. 491, of February 24, 1928, not published in this volume. . a - ee 


a ae 





ee Snakes t. 7 “Mee, 


: : oe oe 


kl he | DECISIONS RELATING TO THE PUBLIC LANDS. | “1Vol ee 


ae dean may intone thamiselives ; as 46 the extidt: sisi : — 
- of the land by. the markings on the ground or from a copy ofa plat =. 
eae ‘survey: which. must. be filed 3 in. the district Jand office. and Doated: a 


on the land. 


Its ‘believed eee that j in rene. cases. meat ened. ae for" thes oe 
-.yeasons stated, the inélusion: of. the metes and: ‘bounds: descriptions ae ae 
‘in the published notices: is: objectionable and- unnecessary. ae a ee 


"directed, therefore, that. hereafter such. descriptions be omitted. 


In the cases - ‘poferred: to, as.a means. of identification of: the. lata oe: 
“the register will cause.each notice hereafter issued to give the sur- 
_ vey. number and area of the. claim: with a statement as: to. the general re 
location of the. land. mes the survey. is not tied to a corner of the 2" E : 
~ rectangular system of the: public land surveys, the notice should GIVE 
~ the name and number of the location monument to which some ‘core ee 
_ ner. of the survey is tied, and: the course ‘and. distance ‘from the loca- ore 
tion. monument to such. corner, with approximate latitude and longi- 


tude. If the survey is tied to-a corner of the rectangular system. of 


the public land surveys, ‘such corner should. be identified by section, 


township, and. range. - The statement as to. general. location’. will 


7 identify the land as shown « onthe. plat of ‘survey or otherwise.as'the ~_ 


register may deem best. “The statement. where possible: should refer 
to the land in ‘connection with some’ “well- known topographical point 
or natural object. or monument, river, trail, town, mining camp, etc. 

~ Circular. No. 491, Supra, : is. ase amended to. Agree with the a 
“above instructions. Pe ee ae ee re 


tae 


Wanna ‘Spits, 


Co ommisstoner: fae ee 


Approved oe 
zE CG Finney, eee 
First. Asvistant b Seorctary.. 


"MAURICE MORINO 


ae Decided ‘February, 21, 1929. 


--Honnsrean Exrry— Sprrueie1—ALAsKA~-Wirmprawar—Srarures. 


“Section. 3 of the act of. July 8,. 1916, as amended by the: act of. aT wie: 28, “to18, 25" 


which amended the homestead law. in its. application. to the ‘Territory oS 


| Alaska, excepts from. homestead settlement and entry such other Jands: ase ee 


have been, or maay be, resery ed. or withdrawn. from settlement | or entry. apt a 


| Surrumcen 1—Ho: MUSTE: AD ‘En NT RyY—R AILRO AD: ‘LaNp—ARAsK s—W IYHIDRA WAL. 


a settlement ‘upon ‘unsurveyed lands in the Territory of. Alaska’ with a. view. o.. . ; eZ 
_to entry and purchase under: the homestead. laws creates no rights. ‘ate 2 
will: defeat a ‘subsequent: resery ation in aid of the construction and opera-. eas 

tion of railroads in that: ‘Territory. as authorized by | the: act: ‘of. March 12, pe ee 


i914. 














seatt 
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eae Finney, “Ris st ‘Assistant ee sara ba. eee ee eae ee ee Ges 
es On. Ju une 29. 1920, Maurice: Morino filed. atid had. recorded in thee ae 
es - Netaat recor ding distr “ict, Alaska, a notice of claim, for agricultural fo a Neg 
eo purposes, to 160. acres: of unsurveyed lands described by- metes’ and: 22 oe 
_ bounds, and. alleged. therein the staking thereof on. April. 805 -1B20)0°8 2 
-. The plat of survey of fractional T. 14.8. R. 7 W., Fairbanks Merid- aa 
—: dan, was filed in the local office. at, F ‘airbanks January. BL 1987 On eke 
ae ‘May aie 1927, ‘Mori ino: filed: application . 01458 to- enter’ under the os a 
homestead laws the NE. 14 SW. 4, NW. 14 SE: Wy. SE. 4, NW ee 
Be Bed SWe ty: NE. Yy and S. 14 of lot 8; Sec. 4, in said. township’ and. aS 
Eee range. Pursuant: to. instructions in. ‘Tetter of, the Commissioner. of the. Be. fo 
mee General Land Office of October 6, 1927, the entry was allowed. October oe 
i 265: 1997... ‘On November 14, 1997, Morne filed. application. tovamend: 9 bees 
oo his entry, alleging in substance that: he originally. intended to. enter, oe 
ee SS the: NW. yy SE. pe. NE. VW SW. 14. SE. Yy NW. Ie and SW. Ue eS eae 
moe NES ye of: said section, n: conformity with. his: original location. ass 2 oo 
staked on the ground; that the:omission ‘of: the Ne 14 SWZ NES ye oe 
“>. and substitution of S: Wp. of lot 8 was error. A. sketch accompanying = " 
Sonia Morino’ Ss application shows the’ ‘public school ati. McKinley Park and: 0.0250 
se eee Park. Station. of the. ‘Alaska: ‘Railroad within: the said. ee eee 
= My NE.. ee By Executive order No. 3946) of J: anuary D> Paes 
: 1994, ‘the N’ WN. 1%, N.% SE. YNW. ¥Y, and N. wy Sw. YY, NE. ys oe 
~~ of said Sec: 4 ‘were. withdrawn; under the act, of March. 12, 1914. (88. : 

— Stat. 805); “ from. settlement, location, sale, entry, or: ‘other disposi- 
~~ tion and. reserved. for use in, connection with: the construction and 
ae operation. of. railroad. lines under said. act. 2, The S. Le of lot 3. e | 
a part. of the.N- IN 1% of said section. | : 7 





In accordance with instructions. in. departuental loiter: of: J aly: 9 


1928, the. commissioner, by. decision of J uly: 23, 1928, denied: Morino’ Be Pee aa 

application: to amend on the. ground. that the. act me March 12, 1914, 
supra, under. which withdrawal No. 8946. was made,. ‘makes no ex+ ae 
ceptions, not ‘ever ‘settlement claims. He also: ordered adverse pro-. aoe a. 
‘ ceedings “ against. the entry on. the. charge. that’ the. Se VY. Of lob 8. Sea 
2 ofsSee. 4.was: withdrawn. by. Executive order of. Ja anuary. ‘91, 1904. hae 
“and, was not: claimed. by, Morino: as. part of his settlement. claim, eee ee 
“that the: entry was, made and is: being: maintained for the. purpose. OF be 
trade and business.” * Morino. was advised, however, that if he. Tee aaa 
->‘Jinquished: his. entry, he. could. apply. for. ae ee the trade ange oS 
ae manufacturing. site law. to such. of the lands subject t thereto ‘as_con- ee ra as 
a ee his improvement: Cae 3 | on : oa 


or ae The diction, as. ‘above: stated ty the c commissioner, is in. hedbelial i 
ee ‘aobond with the department’s instructions of. J uly 9, 1928. No ‘merit ee: 
-.- is-found in-the contention of appellant that it is the spirit and Intent. 228°" 2, 
re on the. act of March 12, 1914, to y Erptoet prior settlement. claims Bat fs ie 
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a ae ; the witha nivel made. ae that act: chk auch 3 prior settlers" “rights : iar 
>, are vested, and. it-is ‘therefore iromiaterial that an exception of such ane 
aoe claim does not. appear in the: order ‘of withdrawal made thereunder, 


tis. élementary law that rights in. public Jands can: be initiated: vee 


oe - : a a under and in. compliance with, some act of. Congress. authorizing 
wt FS guich® Appropriation. | “In the case of a. ‘settler,: thé Government, has aes 





assumed no obligation with respect to the ultimate disposition of. the, . ae 


eee land;. no promise is. extended. to him that. when - the land -is. finally: oe 
: brought into the’ ‘market it will be disposed of under laws recogniz- te 
ing prior. settlement as a basis of right to acquire title. thereto. Lewis)... 
GL Norton, On. Rehearing. (48° L. ‘dD. 507),. and cases. there. cited; PE 
Russian: America Packing: O02N. United: States. (199: U. Se 870). oe 

is “a The act of. March 12, 1914, makes. no. ‘exception | in the reservations for. 6. 


o . the: purposes ‘of that. act. Furthermore, section’ By of the. act: of J uly. Ada 
-. 81916: (89. Stat. 352) as amended by the act of June 28, 1918. (AQ Be 

State. 682); which amended the homestead. law in its. application. tO 

Pica Alaska, excepts from homestead settlement. and entry “such other - 
~~ Jands as have been, or may. ‘be. reserved. or withdrawn from settle. Jone 


: a - ment. or entry.” ~ FUtalics supplied. LS 


ve te settlement. upon unsurveyed. lands in- “slasici with: a‘ view “t0 
s entey: and: purchase. under the homestead laws. in: force: in Alaska, > 
creates no:rights that: will defeat: ¢ a  aubseduent reser rvation. n authorized ies 


oe under t the act of March. 12, 1914. 


} The Alaskan Railroad. town- sits. Sgulations’ 001 ie D. on, 3) : 
- according: preference: rights to: settlers i in the pur chase-of- town lots; 
the instructions of March 15, 1915. (44 L. D 22), relating: to the: eS 
- _.reservation | OF: roadways. in section 10: ‘of the act of May 14,1898 
~ (30 Stat. 409) ; the instructions: of December : 22, 1921. (48 Te Dio 


: ‘ ; oo. 882), relating to-the preference’ right of settlers’ on the’ restoration oe. 
va Sf drone | withdrawals for town- site purposes; the decision in: Edward: eo 
- ke date Smith. eb ae (1 Li D. 454), ‘holding: that: neither vested: nor‘in= 
tee ~ choate rights: initiated prior to a. reclamation . cwithdr awal: could: ec, me: 
ae /.. taken away ° “without due: ‘compensation; ‘the » decision- in: o harley ae 
us lattoo (48 Li D. 435), holding an allotment:to an. Alaskan’ ‘native 9 0s 
ee under | the act: of May’ 17, 1906" (84. Stat: 197 ), was, a vested right and: a 
5, Ob" ‘affected: by. a subsequent withdrawal ‘for, the ‘common. use ofa 
oo native Alaskan village; the decision’ i in’ ‘He enry. We Pollock. (48 De 
Son ae holding ‘that a- valid ‘subsisting ‘mining location. antedating’ the oo. 
oo get of ‘October’ ae ‘1917. (40 Stat. 297 ‘), constitutes:a bar to a lease °° 
poo umder said: act: for the tract'so located; the unreported décision ‘of 
een, the. department. of February: 26, 1916: (D-30918), permitting. the 
ere allowance of homestead entry, Fairbanks: 0369, for. tracts. settled oe 
ae oo upon while included in a withdr awal made under said act of March, .~ 
Boe PDs 1914 5 but ‘subsequently revoked: as to. sucli: ‘tract; ‘all of which 3. | 
ee decisions: and instructions are cited. 1 by appellant as : supporting, So 

















es Y | = , 


a contention ‘that. ae Seley can not: be: deprived. ‘of abe and settled egies 
7. “upon: by: a. subsequent: withdrawal thereof, are inapposite, and. Bot: roe ee 
Fee in conflict with. this: rule. ley a ae i: eae 
While the rule was “recognized in. ‘the: department's instrations oe 
os sa pataotans mentioned, and | in the commissioner’ ’s “decision - that a ee 


a "DECISIONS: RELATING TO. THE PUBLIC LANDS: 389 Ae 





tes ne act in. "question, thes action ‘alee cores ‘nhilver! tent; ‘did nee eee 
z ee % ‘consistently. apply. the rule, or “hevessitate. the. proceedings ‘ot ‘the — _. f : i 
--< scope directed. ‘The:reason. for the'denial of-the amendment. to the 
ose ‘application’ by. including the N .% Sw. uy NE: Va; requires also the. ~ at - 
~o. cancellation of the entry as: to. the. N.S SE. % NW. Wy ag the en 
‘alleged. settlement on either. tract did not. defeat. the: attachment Ole 
the withdrawal. The. application of the rule also. requires the can- +. 
a -eellation | of the. entry. as'to the S, Ya: of lot 3, upon the: facts shown i 
by the record, and- requires no determination. of any issue of fact. 9 
noe Ey, ‘evidence. an, pais. The proceedings ‘directed. should. therefore be. wens 
oe = confined to. the 4 issue: ‘as to.the bona fides of the settlement: upon the - Se 
oo) entered: lands-not. within’ the withdrawal. : While that issue. remains: ey 
_ undetermined, any claim of equities, if any, that appellant. might ©. 
“ have: in the tracts. so. withdrawn that: would justify inquiry. by. the a 
nite department. as to the propriety. of a modification of the withdrawal bees 
‘ i will: not. be” entertained: - In accordance . with these views, the re- - 
ey ~ jection. of the application. for amendment. will not be disturbed ; the 
ca entry should be canceled as to Ss. Yo of lot. 3 and.N. YY: SE. 14, NW eee ie 
oe Proceedings: ‘should be’ directed against the remainder. ‘of the ent . 
“>>. on the char ‘ge only. that the entry ‘was made and.is being maintained. ore. 
a “2 for. the ‘pur ‘pose of. trade. and business and not. for. av homestead; with pou EY, 


| “the option. extended to the appellant’ to relinquish his entry. and\ ey 


| | 4 apply for title under the trade and: manufacturing site law- upon the: . a ar | 
ere conditions. ‘and restrictions stated. in the commissioner’s letter. = 
| As: ‘herein. modified, the | commissioner s. decision As:, affirmed di and ee ee 


“the & case remanded: for: action. acrerdingly. 


a ee - Afirnad and ; remanded. Se 





‘RIGHTS OF + MARRIED WOMEN ‘UNDER THE ALASKA FUR ee a 





FARMING ACT. 


“Instructions, Maren: ie 19297 ee Diya es ang ae es Sa ie cae 


- Married women are. not! excluded: from the benefits of the Alaska: fur faiming ee . 
lean oe ade of d uly. 3, 1926, but. where. both. husband and. wife. seek leases under: the ct 7 
: oe _. act.satisfactory proof should. be: required: that each is: acting, solelyon-hise 000782 
a ae or. her. ‘separate: account. and. not. under: any. agreement, on understand: Bing So, 4, 

wee eee the other for joint operation. : a ee ae & 


2 Bee instructions, of. March 19, 1928, Circular No. 1183, pi. 570. —Ed:, 


Sg aa Poe ‘FamNe—Arrricamion—Lease— MARRIED Wottas—Azasis—By IDENCE, pe Pores 3 











eee * DO! _ DECISIONS RELATING TO: THE ‘PUBLIC: ‘LANDS - 


o ne “ 7 F Finney, . Five Aisivicns Secretary)! 





a ee. department has considered your: ~(Cheascionon’ of the 16-Geneval 
ths coon Office] letter. of February. 1, 1929, requesting instructions. aso 


oe Ss fe the rights of married ‘women under the ee fur- farming, pet 


“'Bedtion: 1 of ‘said. ‘act: authors. he: ne: of £ public and in 





oe aa to be used § in ‘the production: of furs tonne Seine tet AE Bes 





(a) Corpor ations organized under the laws: oft the > United States, Or of f any . ie 


: se gee BS 


(by Citizens Of the United’ States, and 
> (¢) Associations of ‘such citizens. eee 


ts find nothing in the. act. ahi would war rant the: department!" 


| ‘ in excluding married. women from ‘its benefits. It. may happen. that. 


aay “3 : both aman and his wife will apply for leases, but her Spplication: will 
ee be tested: only i inthe same manner as that of her husband. BOM Pe 
‘However, in order toi insure against: the acquisition bya lessee of ie me 


Le duberest in a: greater acreage » than that allowed. by law, inquiry : a 
~~ sshould be. made. of. all. applicants. to determine. whether. they are. < 
| "married: ‘or single, ‘and, if. ‘married, whether the husband or wife 


_. of the applicant, as the case may be, is the holder: ofa lease,’ tandlit' sy. 

it appears. that both: husband and. wite are ‘applicants, satisfactory oe 
- proof should be. required. that each is: acting solely on his or: her =. 
separate -account. and ‘not under = agreement or. r understanding oe 


_ with the other for r joint, operation. 


3 FURY, FARMING IN ALASKA—CIRCULAR wo 1108 (52 ie D. a “AND De Bais 
. 268), AMENDED | os ae 


- Insmeverions 


“Dreamers « OF THR ie TERIOR, | 
} - GENERAL Lanp- Onion’ 
_Heshington, 2. Cs Mt arch 19, 1929. 


. “weit 8 AND. Corner or Frew Diviston, Ge a ten er ee 
os ANCHORAGE, Aisa oo ne 2 Paes om sree . pee Se 


aes 7 Recerca AND ‘Rcanvan 


7 te : 


-Farmpanxs AND N OME, ‘Auasia: 


‘The regulations. governing fur. faethe 3 in ees desea. 3 in. hou a 


oe Sy ‘suance'of the aét: of July 8, 1926 (44 Stat. 821), on January 22, 1927 : : 
Fea Circular No. 1108 (52°L. D, 27) ‘and amended J anuary 80, ce on “ 
ae - { 5g L. D. 262), as set for th on pee 17, 18, and 19 of Cireular No oO. 





- ee 3 ; Ae 1 See instructions of March 1, 1929, p. 569.: 







err saved: Febrosry 5 24, 1928, - are + hereby further amended Penns 


eG inserting after: ee, 


oo following: 








— ae _ Applications shone cover,” ‘in - substance, the follows ing: points, and | be vunder. . ear cy 


(a), Anan ms name y and 1 postoiee adaress, 7 Bee ee 





7 OD: ‘Married or: ‘single person. 


i (2): ‘If. married, “whether: the: ‘nusbena or. wife of. ‘applicant, : as the case e may ce , 
a “be, is. the holder: of: a: lease ‘under said act, or-has an. application pending. ee gs 
(8) ‘Tf. both. husband. and. wife are. applicants, proof: ‘must.be furnished that’: mk 
each ds. acting ‘solely. on his or her separate . account. and not under any mere ee fe, 
“ment, or t understanding: with the: other for joint puesta | 3 een 


| Winns Spex, 





Jos OHN ‘ tides eee 

a 4 _ Assistant Secretary ‘y 

- SOUTHERN PACIFIC RAILROAD COMPANY 
“Decided March, 2, 1929 


“Pian—Rarenosp ani  Srarton: Gnovnns—ASramorton-—Reconns—Sromensx oF ie 
THE Jxaienton—ParenT—EVIDENCE, | | . ree , 


o oe ke map: required. to be: filed by a: ‘railroad. company ‘does aot . become | a : ublie = 


grounds under the act of March 8, 1875; because the land had been patented Sy aE 


~¥ecord until. its approval by the Secretary. of the Interior. and where it ae 


is. necessary to reject _ al: selection. of: a “tract. of public. land. for. station. e 


ie. another, “a. map can not. be. accepted officially: ‘and. filed as. ‘evidence: of -_ 
he the. company’ S. use and occupancy of the i act: applied for. ie eee 


. “Frvney, First. Assistant. Secretary: A egarete 8 os ne 
Phe “The ‘Southern Pacific. Railroad Conipany. thas appealed from ‘the: Oo pupa 
ee “decision of the ‘Commissioner’ of the General Land Office dated: Oc-22.. 502: 
-- » tober 26, 1928, holding - for rejection its” application, ’ Phoenix: 
063538, for station grounds; 3 made under the act ea March 3; PLL de ae 


oe my . . (18. Stat. Sate 


i eiaen in “thé sw. 4) Ses 5 jane NE. ay a0) Yu Sec. 6 qT. 12 8. R 49S 

are oe G. & SR. M., Arizona. ~The: affidavit. of the: engineer, which oe 
Se Se, part of the pene states. that the construction of the company Se ds oe 

: station. buildings, etc., was commenced and. completed in. 1908,. but ~ a roe 
_— that the company. | had: failed to file ae ‘stewing ¢ as station n grounds ee 
aa ae to the one. im question. 3 ee 


On. J uly 95 1928, s, the 1 railroad, company ‘filed, in 1 the district ctland 


es Pe | "2 Revision ¢ of ‘Cirevlar No. 401, of February 24, 1928, sik published in this volume. 


“DECISIONS RELATING TO. THE ‘PUBLIC. LANDS | “Ba eae 





Co ommissioner. Le a 


ae BTR "DECISIONS RELATING TO. THE PUBLIC ‘LANDS 





The pisler: or the: didtyiet: land’ office rejécted: ithe: ae 


we a “ bediiiss. the. land. it: covered had. been patented, and. the commissioner «. i 


= took. like action on appeal. The commissioner said that as, title to 


i 7 ~ the land had: passed out of the Government his office had ne ‘further | 
eS _- Jurlediction: over. the matter, and that the. company’ ‘8: miaps 8 ome 





“With: ‘its, opeal’ +0. ‘the dq ‘the ‘railroad “company. Shag ce 


pe tees < peeeania a carefully. ‘prepared argument in which it states. fully 
.-jts reasons. for urging that the. ‘department consider and accept. The ee 
aren proof of. use and. occupancy ‘of the 20-acre tract’ selected. by it. for. iS 
on ~ station. purposes. The: argument closes with the. ‘réquest ' that: ‘the fee 
case “be remanded’to the General Land. Office with instructions tow. 
oe “accept the map filed by the company as evidence of the use, occupancy’ re 
-... .and improvement of the lands involved:as: granted for station- oe oe 


ee purposes under ‘said ‘act: of March’3, 1875. Se ee : ee 
ie bone The. department : ‘finds. that. the. commissioner 8 ‘action | rejecting ' oo 
: application, Phoenix. 063533, owas. ‘right. 8 oS ce 


As the railroad ‘company’s, ‘application for the station. eroun nda 


ie question is ‘rejected, the map offered by the. company. can not * . 
oe be. accepted officially: and. filed ; as evidence of the. company’ ‘SUSE and... 
occupancy of the tract applied for... The map can.become a public: — 


record .only. through: its approval by the ‘Secretary of the: Interior. oe 


~ As: the lands. shown. by the map have ceased. to be a part ‘of. the. 


hee ~~ public | domain, the Secretary: of the. Interior no longer. has" juris: “ 
ne ~~ diction: to approve it:: As the matter stands the n map has'1 0. vasa ae 
4 the official records. of the General Land Office. | eee 7 


~The decision appealed 4 from is: Me He 
Cae ere co Affirmed. ios 


“WINFRED A. . STEWART Be 


ee. ae Poste ‘Lax p— Winer aw at Survey—Pronnpa. = eee 


ae. te determine whether a ‘tract ‘of. public. land’ ‘comes. within - the: puty iew ie ses 


“the: Executive | order. of July. 3,. 1925, which: withdrew. from all forms of... ee 
| oe appropriation “all lands. on. the’ mainland within: three’ miles: ‘of -the. coast. es 
in the States, of Alabama, Movida, | and Mississippi,” a ‘jheasurement: should 


cds . ube made from. a point: on the coast. which | is: nearest to the. tract involved. Cafe ce 


a | Fixery, First Assistant Seeretary: S oom ee ee 
Winfred AY Stewart. appeals. from the os of ane. 3S -Comumigss <2 


sioner of the General Land Office, ‘dated. September 26,1928, holding - 
: mee tore rejection. his homestead. ‘application, . ‘Gainesville 021640, filed ~ ads 
ae ° Fuly 25, 1928, for the N. VY NE. V, Sec. 8; T. 18 S., BR. 34.E., T pe ee 
ae Florida, o containing 80: acres, for the reason. that parts of both, h the. = 











a Seaah "DECISIONS: RELATING ol THE. PUBLIC LANDS a BIB E  e 


ue ONE, 4, NE ye “ana tie: NW. Ve NE. ve are: on: 1 the: linindeind: said: a ace 
oe - within three miles of the coast of ‘Florida, and: therefore, under: ‘the ee 
Executive order. of July 3, 1925, withdrawing from ‘all. forms of 2s 
| appropriation. “all lands on the mainland within three miles. of the 
-. .. €oast ‘in. the States of: “Alabama, ‘Florida, and Micsiesipeis neither. ne 


a a of the subdivisions is. subject: to. entry... , en 
The. question, for. ‘determination’ 1s: ‘whether in. re parts: ne thes. ee 





sn “two subdivisions are. within the three-mile. limit. The plats of. sure ree 





we a veys:: and. accompanying field notes on: file i in the General Land C Office ae 
ao Sey that. they. are. within: such limit: | = oe = ne ora 
 Thei applicant. has filed’ two. affidavits of surveyors, one ‘ef ca Se 


was filed subsequent to the commissioner’s. decision, which state that. 


the land is more than three: miles: fre om. the coast. The sketch: which oe a 


| accompanies: the. last-named. affidavit. ‘indicates that measurement. ee 
‘the distance was. made on. a line running. directly, east from the. east- oe ee 
os “ern. boundary of: the tract. While it.is true that. such line is slightly 2 a. 





more than three, miles. in length, ‘yet. measurement. of. a line run-to :» . 


oe | » the tract. from a point, on the coast which i 1S nearest to the tract shows ; oe 
that nearly, all of the NI. % NE, % and a part of the NW. 4% 0 


3 NEL Yare within. the three- mile limit. We ae ee 


“To. determine. ‘whether a ‘tract of laud 4 is apithtar three amie of Ethe : 


ae aage measurement should. be made: from ‘a point on-the coast which — 


7 ce is. nearest: the tract, and af thereby. it is: found that. the tract. is. hare ee - 


the prescribed. Gistance. it is. not subject to pA DFODELSH GR 
- The decision appealed £ from i 1s. 7 net he so ten 








| WINERED . AL ‘STEWART. 


e Notion: for pee of dopartinéntal, Eerie of Miron 8, 1929 ee 
: a. Ee D. 2 denied: ae First. Assistant scuueahe Dixon, ny Apel - en | 


ger 1929. 


nO ee. ao wt fet, : a ee 


"CENTRAL PACIFIC ‘RAILWAY. COMPANY v “MULLIN 


“Decided Mar oh 8, 1929. 





o Mamie | Ghat Mrinmiar, ‘Lanps—Pracen, ‘exane—rscoans—Eacamos Phe g 


. | DENCE—PRESUMPTION—PATENT. 


7 oe ‘single: discovery: of mineral upon: : public! land: is : sufficient: to authorize! tie: ak coe 
.  Jocation ofa placer:claim thereon.and' may, inthe. absence. of any claim.or’ 0 | 

gh evidence, to the contr ary, be. treated. as: sufficiently. establishing the miner al a 

sae “character of the entire claim to ‘justify. patenting, but such ‘a discovery 9 _— 

|. does. not conclusively establish the mineral character ofall’ the land: ane 2 pgs 


= > eluded i in 1 the: claim: So. as ‘to preclude further inquiry 1 in \ respect thereto. 


ae 








: fea ah a) ashe o PT ee ee =e . 








- BTA rae DECISIONS RELATING 70, ‘THE PUBLIC LANDS: aye Hope 


2 Min ING, | OnAra—Minenar LAN ps—-Praces. Ovarat Maat, ‘Bsr TRY. ae 
ae Any: area amounting. to a. legal. subdivision: within’.a: placer: daim whieh. ‘does: ae. 

} ‘not contain’ or is not. valuable for. the. deposit, for which, the location. WES, 2 2 
_made, | is. not mineral Jang within’ ‘the: - contemplation, of. ‘the. statute e and’ 


gabe Tes 


=A | Moise Ouatne—Munenat, Lanne Pace: Craim—Discoveny—Rairnoan GuANT, 
A discovery of mineral: upon ‘certain ‘subdivisions of a placer aim located weit 


—within® ‘the primary. ‘limits: of. a railroad’ grant ‘can not. ‘defeat: the’ ‘grant. Aso. 


: 3 | “to the subdivisions within. such claim found. to be nonihiner ral i in. char acter. a oe 
: Oita ‘First Assistant Seoretarys ee ae 
oes : J uly . 1926 J osephine T, Mullin ‘fled. Sanoral! ‘apiplinatien, Bac- be 
et amento O17 045,. Survey No. BT 73, for ‘patent to the Golden” Rule 

a tee placer. claim. containing 155. 99. acres; ‘situated. almost entirely, ace gs 
cording to the now’ accepted. official lat of has in. the awe Hs one 
ABet. 5,T. 15 N., R. iL E,, M. D. M. ae oe 


| fhe Central: Padific: Builwey Companiy'6 on the: ground that: the. sin Bh o 
division - above mentioned: 1s nonmineral i in character: and upon ap- 


iS proval of the plat: of. -survey,, title thereto — inures, ‘to contestant. by 


- Railroad Company. 


~..-. Upon: the record ‘made: oe a  earia chet wea he: paities: ner a 
fe April ¢ 1927, the register. adjudged that the protest. be dismissed. © 
> Upon. appeal: Of contestant, the Commissioner of the General. Land - 
Office by: decision. of February 10, 1928,. after full. consideration and — 


as summary of. the evidence adduced held. the. “application for rejec- 


os, tion, except as to the W: Wy SE: 14. Sw. shes AS sw. Ms sw. Ms oe . 
a The commissioner found as. follows: oe o 


ore othe’ ground,” according ‘to. ‘the evidence, ‘has been. Jocated, -yelogatad and ce 
worked in part for many years, and with’ the exception of what would be the’ 
Wow SE. SW. and B. ye SW. 4 SW.414 when subdivided no peliecotery, of ee 
e mineral thereon of any kind. ‘appears to have been made. hae a 
Am ancient gravel channel is said. to. underlie this. ‘por tion: of thie: elaine and : 
2 considerable tunneling in: the: way of ‘development, work has: been. done. mostly a re 
ee by: claimant's predecessors: Notwithstanding: ‘the. predecessors’ failure to CONS ee, 
os tinue: with the work, the. discoveries made by them and the showing. of the. aoe 
ee present claimant. are’ ‘sufficient, in the opinion of this ‘office, to. ‘characterize 7 


virtue of the grants. in ‘the acts of: J uly 1, 1862" (12 ‘Stat. 489) and’. ~ | A 
July 2, 1864 (13 Stat. 386), to its: ‘predecessor, ‘the Central. ae Aa 


a 


oN. ae 


the’ portion of. the claim ‘upon which-the discoveries were made, as. mineral, 


ne i and to. warrant ‘its further development. for the gold ‘contained, therein, | ‘ oo 
~The contest: was, therefore, dismissed. as to the above- described oS 
ea twenty-acre tracts « ‘upon hich discoveries were: made.” * a : eat ae 
re, The coritestee: only appealed from this decision.., There | is, «theres ag 
ee fore, no question. before the department as to the character of W. cae net 
SE. SW. ¥4 and Ey 44 SW. ¥4 SW. %4; which must be presumed 
to be mineral i in. character. 7 | Pe ae 
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rg is't to ‘this fomaindar ot the ‘élaim: “the ihiesnirevertedl Cadence } is ee. 
ce ‘to: the: effect: that. the’ mineral. claiinant: and her. predecessors have Soe. 
“had. fora. period. of more than twenty years. opportunity. to-demon= 2s 2° 
- strate-that- such: area: is. valuable’ for. ‘placer. mining,. “yet. operations... ee 
eee have. been | confined tO. the. tracts. the. commissioner . found tobe. : Be 
- mineral. The evidence of mineral disclosures. on ‘such’ tracts. does 
not’ warrant: ‘the’ belief: that: ‘valuable. deposits. extend beyond: them, eee 
~ the character and ‘extent of- deposits thereon:and: surrounding: PCO 
o£ Jegic: conditions. considered. The. Angie that, ‘the: remainder » was: oo 
~- nonmaineral was, therefore, ‘correct. ba eee ee ee ee 
2 Appellant, however, | ‘contends that: one aideovery’o on a. aplcer late: a eo 
Bos ene tle applicant: to a. patent: for the full: measure’ of the area of 
. the claim. “If the whole claim ‘were all on public land and. subject 


; to. disposition. under public- land laws,. the contention. would be with: ee 
oe _ out, merit. 












sass sacenioctoicai Aenea ariel soe: SIMS Siehormetoreabis sierlioe SRS Sant “faces 
et sy the Pia . 
ssiineeseecerat 13 sea 

Batata. 





On" eae land, if any area: ‘amounting ‘to: a legal. ‘sibdivisicn: cea 
ae within. a placer dlaim: does. not. contain or is ‘not. valuable for the’ ae = 
a ited for. which the: location: was made, it: is not. mineral land. oye be 
oo | jwathin, the. contemplation’ of the. statute ‘and’ such’ pait: will: be. ex- oa 
 feluded. from: entry. A single discovery upon: such. land is: sufficient | 
to authorize the: location’ and may, in the. absence of any. claim ore ole 
‘evidence: to the. contrary, ‘be treated as sufficiently establishing ‘the 0." 
- ~{ mineral ‘character. of the’ entire claim: to justify: patenting. thereof = ane ee 
(Ferrell, a Hoge, Pye L. D. 129), but such single discovery. does not bole 
ae conclusively: establish. the mineral - character of all the land included ~ | 
nae aime the. claim: so as: to. preclude further. ineuiry. in Respect thereto. 
Ferrell. v. Hoge, On. Rehearing (29. B..D.12).. 


gat aU ETE 
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y Ae In Crystal Marble Cetin ve 0. oY, Dantceotat (TED ona “it Bennie, 
iS held that’ (PaCHe) ae. 





‘The’ ‘evidentiary we! ight. ‘to. be: attached. to: ‘the aetual aiseover yx or + distin ue eet ae eal » 
of: ‘placer: mineral» upon one. ‘portion of. a: 160-acre. ‘placer. claim: is” dependent ; ase 
upon. the. character’ of the. deposit. and. formation, the: surrounding geologic cone es By ites 6 
- ditions; and all. the facts. and circumstances of the particular: (CASe ce Niet er eae 
oe % TE (thé. mineral. claimants) | ean: conly: succeed as to. the area. shown, 608 — 
“to be ‘taineral in character. and for th: s purpose the land may be divided ' ‘into poe og 
“10-acre tracts,. It is. not: meant that. actual. disclosure ‘must be made on each. - 8 


“10-acre tract, but ‘the suggestion: is made merely to show ‘that the. contest may, ae 7 7 
be sustained as to a part. of the land only: aon 


In that case a contest. affidavit filed i a 


é mineral clamp. shat Pat 

on : caverred: the. mineral ‘character of the claiyh as a whole’and not by «9 = 
poate’ averment of. mineral character as’ to each ten- “acre. subdivie to 
S101: ‘thereof was upheld. - : i ee te Sia, = a 

In that case. was. esneidered: the: aie in. 1 Aenemoan: + Smialting ae. Rs 
Retiingt Compan yo (89. L.. D. 299) that “ In determining ‘the char’ 2). 

i‘ tee 3 acter: of land embraced 1 in a a placer location, ‘ten- “acre 2 tracts: norinally. eae 





s 
; ¢ 


ob neal 
at 
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co 


ete Oo ay square téim: are ‘the ‘units: ee: dnvestigation: ands ‘Abtéomintion; . 








a % - and.if. any isitolt area. 1s) found. to be. nonminer ral, it should: be be elim ae 
ia nated from the claim.” ‘ : ee 
Th this: case: the SW.. Yu of Se. 5 is a. aaa ae an. odd seolion: nrwithin”. oe 


oS : "the primary: limits. ofthe. grant to: the. Central. Pacific Railroad. Com: : 
os pany.: The’, plat. of. saUrNey, of the: township. covering’ Sec. DA Was 0 


accepted F ebruary , 1928. The grant. embraced’ said section, van diesg : 


under. its provision: wag ‘operative: as to all nonmineral land.within  <- 
es eaad: section: which at. the time of the. definite: location, of the line-of ." 

8 the -road’ ‘opposite the same was not. ‘sold, -reserved,. Or. claimed. for eh 
sae “preemption or: homestead. or. otherwise disposed. of by - the’ ‘United: " 
States. The. words in. the: act, * % ‘There be-and. is’ hereby. ‘granted ” eee 

a oe vested. a “present: title, . though. a. survey. of the lands: and a. location 
ee £ the road: are. necessary: to’ give “precision. to the grant: and attach « 
pl a ab to. any particular tract. - Leavenwor th ete. ht. BE CoN ‘United 0. 
ae States. (oe Us ‘S. 733, Hal); Deseret Salt Co. vy . Tarpey (a U. sia 


ae Gee Uw: s ‘BT, br); Carroll: ve “United ‘States’ (154. Fed. 245) 5 ek 
an - Northern Pac. Ry. Oo. v. Sn mith (203, ‘Pag.. 503). a The. grant then = 
a became. certain, and by: relation. has: the same ‘effect ‘upon: ‘the. ‘selected . - ee 
| ; ee parcels as if it. had specifically described them. 2, Deseret. Salt. Co. as 
eae See Larpey, SUpTA; Onited States. Ve Me. obama, Lumber and. M gnesfan: ee 


SPIN. Co., supra: 


The finding that ‘he sw. ve of See. 5 axcliiding the W. “a SE. t ¥/, os 


ee sw. VY, and. Bey Sw. YY SW. ¥y is nonmineral, established: aha 
as ed right and title thereto i is.in the railroad: grantee: as. oF the: date of. thé 23s 
“grant and that such area was, therefore, not public mineral land. and.» os 
 » subject: to disposition. under: ‘the mining’ laws: No.discoveries’ ‘upon. fee 
_-* the subdivisions found. miineral. could, hevetors? defeat. the com- 

. pany’ Ss: grant as to the subdivisions found. nonmineral. . The: railroad oe 





company haying listed the SW. Ms the Government: can not. refuse to oe 


ae Ton issue patent. for a: portion. of it held. notmineral: on ‘the ground. that 3 ce 
“the remaining ‘portion i is. found to. contain, minéral deposits. “Work v. Pe 


| 3 ¢ entral Pacific Railway. Co rompany. (12 F ed. 2d. Series, 884)... 


For the reasons. 3 above stated, ‘the. commissioner” Ss. decision: i is, 





CAMPBELL: Vv: DoDD. 


| Deviaed March 5, 1929" | ne eS 


Contast—Hoinsrean Ewrey—Norree—Aparnaen 1-Paavizen: 


~ Where the. original notice. of contest, ‘issued: by. the: register, is Herinited Cee 
oF “remain in, his. office, . and: an unsigned. copy. thereof: is: served: upon. a home-— or ee 
. stead entr yman, the purported ‘copy. is not a: ‘legal, notice, and the contest fn mas 


“due time will, abate in 1 accordance with Rule 8 of Practice, 





ee Brower, First. Assistant Secretary. SE hacen Se i ae mae 
fee DPhis is ‘the: appeal of ‘AS D. Campbell. ‘froth: a , decision: of the Com ee 
c a missioner. ‘of the. General Land Office, July: 18; 1928, affirming: Bo Se NS 
ine! . decision of the. district, land office April. 17, 1928, ‘in. the. above- styled. ot eee 
Bo @alise’ wherein it was held that: the contest. of said: Campbell against — oe 
~ » the homestead. entry, Las’ Cruces 025230, of Mrs. Emma: Dodd aot) Poe ee 
certain described: lands situated in: T;.22 S., R. 3. Ei cand. Ts 99. S:, - Pee 
: = Rez Ey, NL MM. P. M., had abated. because of ‘defective. service ‘in. ‘that L . a as 
oo _ among other. things ‘ ‘notice, of ¢ contest. y was not signed by the egister, i Ae 
~~. of theland office.” oe he 
Gee * Campbell’s | contest, affidavit - was: filed. ‘March: 10, 1928. aes Ca, 
ote a lick: of residence. and: improvements, and thatthe entrywoman held Fe 
: eae abandoned. the land... A notice of contest: issued, that. is, was signed te eae 6 
: oe bye the ‘register, which. was. not served. but. remained. in. the files.of 2 00. 
esse the: office. - AD alleged. copy thereof. ‘was. served’ on the entrywoman oe 
oe by registered mail March: 16, 1928, and due and. timely. return thereof; oe 
ce was. made. by: the contestant. Motion: to. dismiss the contest. was filed). ee 
+ by. the. contestee and. sustained as above stated. The. undisputed anid 32 Be 
controlling fact is’ that.the’ alleged Sapy: of the notice: of contest, eee onal 
- was. not. signed by the register. ts 
ees Rule 5 of. Practice provides that the peniaae ‘shall: 1 pitimptiy. jeden oe es 
~~ notice.of the: contest “ directed: to the. ‘person adversely interested ” a 
~- and. Rule 7 provides. that personal service: of ‘such notice may be ee 


Tere 


ae 


"87522~27—vor 52 — 37 em ag eee 


Se pap a "DECISIONS: RELATING TO THE PUBLIC ‘LANDS: Bune ae oo, 


5 | oxen Hom gyre —Norros—Apanhcmer —Juntspronmon—PRactioe. ee es 
| Paes of a contestee: before the. local office. after the. expiration: of: the oa te ee 
_ per iod provided. by. the Rules. ‘of Practice. for. service of notice, Of. contest erate a a 
to move the dismissal of the proceedings is: mer ‘ely: a plea. to. the e-urisdliction: es an eS 
and. is in ‘no sense an answer or soinder: of action. ae ee Se ee an 


Pa 


made by: any pérson~over-the age of 18 years or. by registered mail. © - 
ae Rule 8. provides that unless. notice. of. contest. is personally served ae 
ee i and: due return: thereof thade within 30 “age after its issuance | ig “the ; a ees 
a : ‘contest shall’ abate.” motte | . ae 2 : | : 
os ae - Conceding for a purposes of ehis: case. ‘that ‘authorized: “teller 
a “duly issued, the question remains whether service thereof was made... 
eae within 30° days or at all. Iti is. admitted that. the notice. ‘signed. by ore 

a the. register’ was not served. That: paper ‘remained i in. his office. and’: .. 0, * 
-. the Rules of Practice: do not in. terms provide for personal service oe 
= - by delivering a copy. of the notice. in such cases. But. admitting a ee ie 

a that a true. copy. Ob, the: notice would’ have answered. the. pur poses S a 
colo of the’ original, its remains to be seen. whether such | a CORY: was served. ote ee 
ee, Bee. Rule12.- oe i eye ee ee 
eae Obviously, a an taliied paper: purporting ¢ to. be a copy. ot another. ia 
re Joe which was signed, is not.a. legal paper in, any sense. No matter oo 
am what. it contains it is nothing more 2 than. a Scrap a papers: Bren: oe 
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a if ne pene may have been: able: fo: ‘surmise. From ae Pai 
ace “mous - terms thereof that a contest, had been. filed against’ her. entry 
te she was not. ound to answer; ‘on the. contrary, after: the time had. aa 
oe eee elapsed as. ‘provided by the. Rules of Practice for serving ‘notice Ota. 
a. “contest, the. entrywoman had a right to. and: did: appear before the a 
ao -. local. office and moved to dismiss the proceedings... This. ‘appearance. : a : 
seat “by the contestee was: altogether regular. Her: plea. was one to: Theo 32 
ees jurisdiction’ ‘of the. ‘local. office and-was in no sense.an' answer or... 
Sak joinder of action. | Tb: was a plea. in: abatement: ‘and’ ue the: notice 
De ee provided by the Rules of Practice had not as ‘she alleged been served, 


re she. was entitled to. an: ‘order by: that office dismissing the proceedings, - e . 


~ ‘and as has been seen, her. plea was: sustained. and: such order. was - 
ee > melden this. case by. the register. “AD statutory: notice is not binding 
ee unless given. as. the. law’ directs. Allen v. Str éckland: (100. N. G.-225; | — 
6 8)E. 780) ; O'Fallon v. Railroad Company. (45 TLL. App. BTDY,: and. eo 
ae ay in: an action. at. law the action diés. and can not: be revived. Bouvier’ Ss. ane 

Taw: Dictionary, Title, ‘Abatement, Vol. 1; page 6, cases: ‘cited. Such 
=. is. the-governing rule of this'¢ase: . The*Rules-of: Practice cited’ above. mies 
oad been: duly. promulgated by the Scoretary. ofthe Interior: and being ~ -. 
-- ‘authorized. regulations. had the’ force and effect, of: a’ statute. ° In the. ee ge 


gee a. matter of notice a. contestant seeking. a preference right. because of his 


ae .. interest: ¢ as-an: informer will. be held to. a strict’ compliance with: Rule a 


— 8 of Practice. : Cassidy. v. Hail, On n Behowtihg sak L. . D: deal 


ce “Reorsten,, 


2 es . ane twelfth: nineteen twenty nine Stop Reject. all applications for 
vee “i yortand: gas. permits: now pending in your. office and receive no more 
. s ete All orders for soneings hereby 6 revoked. i ee 


age : oe 3 Like : telegram sent to all registers, : 


“The decision appealed: from j is LER Shae 








"CONSERVATION. OF orn AND: “GAS. oN “PUBLIC ‘LANDS 
| ee _ Insmmvorons.- oe. 
+e - [Telegram] a eee 
Le Dnsenees OF THE se CeRIOR. 
i ap teee ” Genrar ae Onis 





“ Disritor: Lan’ Omnia» 
- _ Puoenrx ae 


A Armes oe 


“NO oil. a gas prospecting. Sete will: be jaded on. aaa “Stor: a a 


cee. @ " Wraane cece | 
| Approved: ae ‘S . oo a ee a ee “Commissioner. 
aes - Seoretary.. Me tae fae eh a eee ae 





“order No. aor) 





eee, cae "DECISIONS, “RELATING TO THE PUBLIC. LANDS” oe BED “Soden Oe 


ferme OF THE 5 Lyrerror, oe 


"Washington, Des March 16, 1929. 


The F édéral™ oil. ‘conservation : policy” ‘annouriced” ‘by Pe det: eee 


Pit tan oe 


ae oe will be soengetically executed by, the Interior Department. a | 


el Sone public fends pending j in ihe General ‘Land Office in n Washington 
ee -and- an. ‘unknown number -in- the field. ‘Offices. Steps ‘were taken. 
s -geveral days ago. ‘toward, the rejection. of all: such applications, And eo 
registers of local land offices have bee en 1 instructed not to. receive new ae 
“ee applications. _ S 


Probably 1 in ons: of tha’ cases on Hand has the siiplicant coxpended : oes a 


i. ‘money. for: developmental. purposes, although he. may. have gone to- ee : 
os Some » expense. in. opposing. conflicting claims: or furnishing. addi-. eee a 
» Monel: evidence:i in ‘support. of his application. . ea . ) 


Where. land covered by pending applications 4 is s likely oo i fare at e55 
pie : adj oining wells on. ‘privately- -owned. lands, the question. of grant- ae pe 
Ing permits.on. government. land will. be. considered In. the. Jight, of ge 


: facts developed, ‘by. departmental: investigation. 


With regard tor ‘the. 20,000. outstanding. ‘punlita ‘public! eae ” 
the department. will deal: fairly. with: holders. who, have. been. diligent. 


pine Maintaining their. equities... “Where actual. drilling’, operations eee 


a have been. started: and are being continued, opportunity. will be given 2 Roe 
to: carry. on. developmental work. to: finally ‘determine the character as 


of the land. Immediate. steps will ‘be taken, however, to. cancel: all ee i. : 


such permits. wae no. drilling has been. vfene or Maoney: f eat in = 


ie : development. - 





~ permits, ay Have: migned ai "committed donsistttig on the. ‘Coniinissibngr ete. 


of the General. Land Office, the Director of the Geological. Survey, oe 


> cand the Solicitor for the department. They: ‘will consider the extent. 9. 

of operations which have been: prosecuted, under outstanding permits a os 
ee to determine whether permittees have. acquired equities which shoulde e082 

be recognized and to make appropriate récommendations.. ye 
ire ‘Where permits, are now in good standing, either because of ‘hocenib ee 
os  Fssue-or- ‘previous extension of: time, no action ‘will be. taken: during ee ae 
Se! ‘the remaining period: covered. by, the permit. ‘When. that time has) 0 eos 
- expired, however, | and. the permittee has. failed to. comply - “with: 
ees: the. terms of his permit, he will. be. called. ‘Upon. immediately. to.show. 8.0 "s 
So! eange: why. the. permit: should: not: be canceled. » i This: includes: SOF aa 
“called: group: developments heretofore approved. ‘and ‘in. ‘which. x 
we tensions have. been allowed, where permittees. are. engaged ; ina joint. nae 
_.. drilling program, test wells being drilled by a responsible. Grilling 300, 
hs,  Solmpany on some > of the public. lands i in the area covered by the: eper-" Pe 











ee 580 20 “ DincrstoNs RELATING TO THE PUBLIC: LANDS” Co LW oe 


= SE oo miitay ry < tone. as Pe program. is s being diligently prosecuted, no : 


car adverse action. will. be taken. , a - 
| No leases will be issued for oil and gas prodaction antes: reqired Se 


ia ae by mandate: of. law, such: as. discovery. under existing. permits, age a6 
eee en provided by the inineral leasing act, or through the advertisement of . aaa 
a minimum of 23,000. acres ‘of Osage Indian lands ane as s di ee 


ieee a | rected aby tl the « act | of Congress S approver March. 2, 1929. 


Ray Lewitt Wracr, a ee 
Recnihetd ae the Interion.. 








[Order No. 838), 


| “ - o © pou | Tae acne OF THE Te TERtOR: | a, ek 
-Paabtigton, D.C, M arch 20, 1929. 





oie “The. tollowing ous, the. general “piogeduine in the Depait oa - 
= ae of the Interior. for. executing, the “Presidents _ land Oi. , 
a conservation policy: a ee 
ty Al oil:and gas applications’ bn ‘sabmite ponding! i in ‘aie ‘oles. g dlicres 
eee of the- First’ Assistant: Secretary of, the Interior, under the general 
eae Teasing act;. will be: returned to the: General Land Office. - oe 


2. AML oil and: gas cases pending i in: the office of the Solicitor will | 


Pe hed ‘reviewed | ‘to. determine their. present” status. “Those coming 
oe within | the new . polley. should be “returned to! ‘the: ‘General Sand - 


Office. 


73; The prep ‘aration: of. letters in “ths General ae Office calling | 
upon’ delinquent. permittees. to show cause why their permits 8 
should not be cancéled. will’be. expedited. © | . 


er ae Oil and gas. permits. now in good: sini will, Hot. be" ‘pro-. a 
ie aa ‘conded against. so. Tong: as the terms of the: permits a are e being timely. 
© ~ complied. with. Soba : 


Dee: Where. a ‘parmiliaa 4 As: ‘entitled re a ae ibeeauee of ‘discovery, : . 


Pee a it: is “mandatory. to lease: only’ one-fourth of the. ‘area, under strict 
a: ~ Gnterpretation | of the President’s oil policy, except that when the... _ 
permit covers: 160 acres: or. less, the: ‘permittee would. be: entitled to 
os Tease! the full acreage. - ~The remainder’ will not be leased oe ee 


oe stich action is required. i in the public interest. ea 
| 6. The departmental committee, once of the Soliciior, “the: ey 


ar _ + Commissioner of. the General. Land Office, and the. Director’ of the. ce 
oe Geological. Survey, will ‘consider the extent: of. operations. which | 
fe had ‘been: prosecuted. under existing oil: and gas permits, to. deter- at 
renee mine» whether ‘permittees. have acquired equities which should. be | 
= eee, recognized and. make’ ‘appropriate recommendations | to. the- Secre- | a 
a oo tarye An oe ‘permits, representative cases: may" be “recom aa 





ment, work: 


“iQ “The ‘General Land Office. will: hold: a cencellitions allowing oe 
: ati days. in which to show cause, all permits on which- ‘there: eos) oe. 
prima facie. evidence that, expenditure , of money ‘in development. Cae 
~ work has. been. made. All other ‘cases. should. be. referred. 0° the. ee 
: special committee: by: memoranda. of th. General Land € Office showing a 
the facts disclosed. by the record and of the Geological Barreya as fo. oes 


2 status of development. work. | 


“10. AU oil. and gas permits in the Géologieal: Survey eve report ee 
tio the General. ‘Land. Office will be. promptly considered:.under. ‘the 
new policy. “Where. these: cases involve. conflict. of agricultural and 

Ee ‘mineral rights, or questions of similar character, they: should be ‘com-  ~ oe 

_ pleted by. the Geological Survey. All others should. be: returned. AOE 
the General Land Office with. appropriate. report. when such ds. oe ee 
ae “quired under. the new. policy ;. otherwise without report. acre 
- 11. Supervisors of oil and gas operations in. the Geological: Suney oe 
ae “but deny. approval to. notices of intention to drill: on. permits that i202 2, 
~- are not. shown to be in: good. standing by. the . terms of the Laimaeee ae 
= itself. or-an approved extension of tims. poe ee 
Boe oh Ad The. Geological Survey will. report: to. “the: Bosi etary. on. ‘ihe: os Pek : 
ae likelsiod of oil and gas drainage of. Government lands in various os 
+ producing and wildcatting fields where a claim of. drainage 1 ig“madés. 28. 
- The special committee will consider the question of drainage. only eo. 
when. incidentally. involved. in ‘individual “Penmnite before. it force. on 
Ce consideration, ee ee oe a ee 
oa 98: Permits. ‘issued: aaa outstanding. 4 in teas: ‘Order Sudan 23 oe 
ee __ Reservations. under the. act. of March: 3, 1927. (44 Stat. 1347 will ee 
| on considered and’ apnea of j in. ‘the same | manner as is provided j in 1 Wag Co 


- foregoing 1 Paragraphs, ee 
me aoe <Wilguas: 








es ee "DECISIONS: RELATING TO THE PUBLIC. LANDS. BBR oe 5 


fee ear re pablic: hea ring before the Seereiary of the Interior to Pee ak 
os ~ determine Fines OF. policy.» } oe es 
| a ‘Registers: of local land offices will not receive applications Yor oo 


BE ag fapplieaione: tor: permits. “They: ‘will ‘forward te ‘the Gonaral: one 
es “Land. Office. all. applications, for extensions of Ainge ete., ‘relative. om orgs 
aa - outstanding permits..°20 7 es Rack: : ae ce ae 
oi Ge Applications for. veattarision: of pone on: hana ‘should: Ee ee 
ee ~~ disposed of promptly. Those not: involving expenditure OL money Pe, 
cena | development work will be denied by. the. General: Land: OMCs 
i - AMb other. cases ‘will be. referred: to. the. special. committee. by. memo- "65955, 24 
~*. randa: of the General Land Office. showing the facts disclosed by 9 
the record, and of the ° Geological Soy s as. sto the s status of, develop-” 


ict 


iBeoretary: of, the: Interion. Pe cee oe 
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eee OF THE: Tepito, ise . oe 
ee eee es ee ss. | | _Wakengions D: ¢. erase 3, 1929. a 
5 ae Melos Paria Q. Neon: ‘Ropest D. Hawizy, yee Bat 5 : ae 
| Sie iP. CG. SPENcER, Meat N. Pow, D: A. Rrowannsox, Hogs oF ue 


~ National Press Building, Washington, DEG: 


ee phis is to’ acknowledge the communication tranemitted' to. 5 the Sige oe 
ae retary of the. Interior under’ date of. April. ae 1929, by: you. as mem- a ge 
oes bers of.a. committee representing certain oil. companies interested: i oan 
Ae, Ree thiey development. of oil and gas in. public. land States. ‘Your communi-.. 
~.°' eation was placed before: the ‘special committee of the. department’ 
© thade up of Solicitor E. C ‘Finney, as chairman, Commissioner Wil- 
“liam. Spry of the General. Land Office, and Director. George Otis 
os. Smith ofthe Geological Survey. This committee has. now submitted by aime 
—... to-me.a memorandum which is incorporated 1 in, tne | letter i in 1 answer 
coe to each of the five points: ‘presented: by you. | ae 
oe “dy Applications: for permits filed prior to March 12, 4929, should. eh 
ae not be rejected: by‘a- blanket. order without right of appeal: “The oo 
ake - cumstanées surrounding each: application. should be examined into. . 
and the individual applicant, in each instance, should be-permitted tons 2). 
- show cause why | his application should be granted. Tf the applicant. . we 
oe has; sacted i in’ good faith in making or causing: to be. made. geological 


examinations: and/or improvements and/or expenditures: tending 


| mr ‘toward the: development. of ‘the property, the. ‘permit should. issue. — - 
Pos ‘Pending ‘applications. for. permits, -otherwise. allowable, should ess. 
granted where there has ‘Been’ a prolonged delay onthe. part of the - > 


2 Government i in. acting’ thereon without fault of the applicant.” 


Answer. ‘The President’s policy. clearly: contemplates the. disallow! ae | . : 


-anee ‘of. unapproved permits. This relates. to: unapproved. applica-_ | 


os onde “Presumptively. no- applicant: has: spent money. “for. ‘develop: oe 
: coe ment—it he. did,. “it was without depart tmental permission, or ‘knowl-_ ae 
eS 7 edge,” Other’ expenses such as general geological surveys, searching ee 
a ne ‘for vacant’ lands,. filing: fees, etc., do not in our opinion furnish. basis ih a 
pete fog equitable. allowance: No applicant was guaranteed the right:to 0s es 
file. In fact: priority depended on being first to file his apblicationy 
eae. Rot upon money expended i in. preparing. to do: so. 2 eS ree 
ue , 2). ‘Permits and leases, and applications for either of then: om “ce 
oS oie! Jands which apparently | are valuable only: or principally for: the. 7, 
..s production: of natural gas, should be excepted from the restrictive <<. 
2 orders, rules and regulations of the Government relating to the con- 
Se __ servat ation of oil, 1, provided there i is an economic demand for. such gas. 


pai 


aoe lots: ‘for oil.and gas prospecting: permits. - The law vests in the Sec- 
ee retary. discretion to refuse, ‘permits. The regulations adopted by the oe 


Fade 








Sia is - Aaieoer 'Whare. production of. “national; gas. is.  ghiowen: on Tan ds 3 ine. eo oe 
ae aadea3 in- existing permits in good. standing, if there be an economic: | 
demand for: such gas. the ‘particular circumstances. in‘ each case. or: 
“locality should’ govern. “Because of the public. interest involved, the — 
~~ effort should be to meet the needs of all existing contracts with mu: i: oe 
ow “ nicipalities: or: public utilities, but: the: ‘approval: ‘of. each’ program of. 
ae Bae development. for such gas supplies : should be conditioned upon meet-- ce 
ing present. demand without waste so as to. provide the: longest: pos- =. 2). 
sible life of each field for this beneficial use of. the ‘gas. “Equities. , 
"and expenditures i in development of permit areas, in development. Of cE 
groups. of permits heretofore. approved, for ‘pipe lines. under exist- 00 e 
ee ing. erences or. contracts: ee * supply: simnaeipalstaesy should be | oe aa 


_ considered... a 
(8) Permita aubiaced spithiin “s0- 5-called: « ‘group. development ® » or’. 
“ contribution ” “projects, where . permittees. are engaged in a. joint: 


3 drilling program, should. be. entitled to such further extensions of: 
(2s Me as: may: -be allowable under existing laws, so’long as said: Bros ‘ 
Hs gram or any: other approved program, is being diligently prosecuted, - eet 

oe . Answer. Group or. contributory development. should not be author-. a o Bae 
ized 4 in- any, cases in future... Where. group: Or contributory, develop- * age 


~menit, programs have" ‘been, authorized in. the past, the. ‘department. 
has. pranted specific. extensions. of time on: “permits on thé promise: 


of an operator to do, specified development work substantially. equiva- 
lent. to. the combined requirements of. the’ ‘individual permits con- - 


. cerned, and’ the. Government, has in every case lived up. to its end of. 
- the bargain. “The. operators, to. show good. faith: to. the permittees. as. 


ee well. as to the. Government, should. complete. the. promised. develop: 
.- , ment, work. at: least: 60. days : prior. to the: expiration. of the. period. Cia 
a. extension im order. that: permittees’ may, ‘if appropriate, make’ ppl - 
soe eation for leases earned. by: discovery, make timely plans for drilling 


oD. ‘individual : permits ‘substantially. proved. by. discovery, make. 


plans for further exploratory drilling, etc,. At no time has the de-. 
partment: agreed to. grant ‘successive extensions of time untila large 
_ «area should be proved up and permit the operé ator to. delay: selection. x 
ee he leasing areas until that end had. been. accomplished... On the. con- — “ nie Lae 
trary each. program has been. for: a. limited. time with: future exten- 18 [. 
ek ‘S10nS,. af any; to be. considered. on. their merits in the light of. condi-_ s 


tions existing at: or: near. the: expiration of: extensions» “granted. 








ae oe . " DECISIONS’ RELATING TO. THE PUBLIC. LANDS ae ee oe 


ee - Under present.’ ‘conditions, if the operator. has completed his: fevaion we = eee 
“ment program’ on the basis of which extensions were granted, further. | 
é action should: follow the rules applicable to individual permit. cases,’ 
oi Doe legal. OF: equitable. right to other: action’ having been, earned. ay: | 
completing, work promised 1 in payment for special:consideration pre- | 
ee ont: — Tf, with oo reason, the: Cage has s failed: to: _ . 





ee 584 se a "DECISIONS, RELATING TO THE PUBLIO LANDS” - tok. 


2, ads Gundy: completion: of thé ak he- promised. to ido: limited.e ex- ee - 


oa tensions: on permis on 1 which Promsed work. is in. “progress may be. 





made. 


(4) In he no of. ‘discovery on a pari, ‘both. A ood B i 


| . oe ‘covering all the land: in- said permit. should issue. upon ‘spplication 
~~ therefor.» The rights: of the: eS lessee. and Operator ‘would. 


‘thus'be defined. | | 3 
~ Answer. The law ‘inandaterily. requires the. ss oo one- s toutth 


oe Spon. discovery. “Leasing of. the remainder ° ‘Is: discretionary and 
should not: issue upon the’ application of the ‘petinittee; ‘unless: and 
: until such action is required 1 in the public interest. . a ee 
ee Dy. Iti is ‘recognized that true conservation. should: neither encour-— a 
ae ae nor demand the. drilling of wells on. individual permits or leases, 


ne ~ except | in: response to ‘market: requirements. (See. Federal. Oil Com:" do a - 


mittee of Nine Conservation Report: of Je anuary | 28, 1928, to the . 
‘Federal: Oil Conservation Board.) Practical’ effect. to: this: should: 
aes) Be given by extension or suspension | of drilling requirements. under © 

“both. pe and Hesse thus oe on aes. ees and: Sane, Ee 


thereunder. | 
| Answer, AS to leases when issued after discovery: of oil. or: - gasy 


oe tedtn the productién: of Oil: from existing. wally upon raqudié of! 


: the lessee, and ‘this should. be: the procedure, the relief in) ‘each case. 
being: made. subject. to- such conditions | as are justified. “As to ap-. 


proved . existing permits in: good. standing, the law. contemplates + 


. development and drilling ‘on permits with diligence to a discovery. : 
Cases may arise, however; where, because of existing or: threatened * 


_-excess production or.for other reasons in the ‘public interest, the .°* : 


: ‘Secretary. of the Interior, may, on his own ‘initiative, request ces- > 


—- sation. of development operations: in: specific. areas, such cessation to 
be meetin ‘by: lagi extension’ of fame | or jevep sas: on of 


oe permits. 


te concur in the recommendations of the committee « on the 2 answers 
ae made. ne each of the five points, i ee ee ae 


= a ee Deparment « OF THE | Emenee, ie 
_ Washington, D. C., May 3, 1929. 


ae a carrying: at. the: President's oil conservation pélicy, the. com- ee 
ee “mittee of the Department: of the Interior [Commissioner of the Gen- a oe ° 
>. eral Land: Office, Director of the Geological Survey, and. Solicitor 
for the. department], for’ consideration’ of pending claims, has. made 

~ a recommendation concerning possible equities in oil and gas cases: 


see where adequate geological surveys have been carried on. ~The recom- — we 





| saronnio oF TIMBER. FROM. ‘PUBLIC: ‘LANDS Ww - ALASKA— = 


_ CIRCULAR No. 1092, (51 L. D2 BH). AMENDED * ae a 


| Recoranions 
- [olreutar, No. 11844 ) : ee oe fe 


| Duranracanr' or THE # Tivviiion, ° ited 8 
eS Guerin LaNp: Oners,. 
Washington, D.C.,M arch 20, 1999: 





ee Oleeadee No. ‘1092. “of Apis ow, 1926 (BL we D. 587), is. ‘aap oe 
a \gpended' by. substituting, aes ener (e). of r paragraph 3 there 0 af, a - 
af the following: | ee 
Beg ule) The: estimated ‘annual capacity. of ie. val or » proposed jail, oa 
-.and'the amount of money invested or to be invested in’ the. ‘estab- 5 ae ee 
fe lishment. of the enterprise, accompanied by evidence as to the finan- 0. 
a oe cial. standing. of the. applicant. and. a ‘statement. showing the. general. fe 
a plan of: operation and the purpose for which, the timber is to‘be = 
oo used. AC minimum sum of $200. must be deposited with each. appli- ee 
oe 8 cation as an. evidence of good. faith. and for the. purpose . of helping cnt 
oo to. defray. the cost: of appraisal. ‘The sum. of such. deposit may be in ek ae 





i. TN, ‘approved August 5; 1929, p. 586.—Wa. 


i ae 6 "DECISIONS: ‘RELATING TO: THE PUBLIC. LANDS | oe BBB 


ae " planilation® which was s approved by the / Secretary: of the. i ines. oo Be 
oy 2, 8: as follows: a ee 
We: vecommend: thats in: aie cases ee clea aad definite evidence ee ae, 
foes” is filed: showing substantial: expenditures. for: reliable. geological sur- eee 
0 Weys: ‘upon: the lands. embraced in oil: and: gas applications and per- - oe 
«mits, or groups of applications upon. the same structure or where = 
>, - the structure is not: clearly defined upon the surface, within an.area 
oo net: exceeding six miles. square.as. provided in existing regulations, = 
~ that the same be regarded ‘as a. sufficient: equitable basis for the al-. 
ee lowance of the applications: pending on March: 12, 1929, and: issuance . ee 
oo OF permits. ‘thereon, or where permits. have: already issued. and:-Te- 9 7 of 
quests for extension are. timely filed, that it be. regarded. as sufficient: © 5 
equitable ground for extension of, sub permits. -Geological work = 
may ‘be. distinguished. from ‘ordinary’ preliminary expenditures as 
the latter do not operate for the benefit: or enlightenment. of theGov- 
_ ernment, whereas geological work supplies information which is to. 
the. advantage of and may be. used by: the Government. in. the classi-. Pees 
fication and disposition of the public lands and their resources: This 
is to be. contingent. upon.a showing of good. faith and of responsible 2 
“diligence on. the part of the applicants, perinittess 0 or, those. claiming tg 
ae through 0 or. under them: eee Ot ee es a 


cous are 1 For aniendinents: ‘to ‘paragraphs 2 B, 7, ‘8, and 9, Circular No. 1002, See  Cireular Now gb. cs cae 


a = | Approved: 





_ eee "DECISIONS * RELATING TO: THE PUBLIC LANDS . ice oa 


oes creased? hens in’ ‘ther opinion roe ‘the: ‘Becretaiy. of tiie Tntatior, atte . Pee 


2 interests” of the Government. require. that a larger. amount be de- — oo 


| ON HL “Rowing are 
Pe oe Assistant ‘Seoretary. : 





i "EXPORTATION OF TIMBER FROM PUBLIC LANDS IN ALASKA Pas 


CIRCULAR No. 1092 (GL. L. D, 58 32). AMENDED? » 
ace - | Reguramons | er ae 
-[Oureular No. 1198) _ 
| | Derarruent: OF THR ae 


°Waskengton, D. C. , August b, 1929. 


ao Ge Cireular No. 1092, Sccruie August: oF. 1926 (81. L..D. 587), con- ; = oo 
oe taining the regulations. governing: the ‘exportation. of timber. from. 
Alaska under the: act of oe 12, 1926 “at Stat. yrs is a hereby: eS. 
ee amended as follows: | oo 


“posited: If the sale is’ consummated the amount, of the deposit. will ee 

-- . -be-eredited on the purchase price without. deduction for the cost of — ~ 
28 appraisal.” “All remittances. must be i in cash « or. by. certified check. Ore ic 
ale postal money . order. ree ee eae LBoye ce 3 
es a Wau ae ee ee 

: "Commissioner, ee 


Gunrrat Lanp Orrice, pe! oo 


(2) Sales of fiber.  duitable for fenatusace: purposes are neta. ee 


aa by authorized 1D quantities, if! found available, sufficient to supply Se 


a mill or proposed ‘mill for. a period. of as. qmtich as. twenty years, 


eee when itis satisfactorily. shown that. the purchaser in good faith 
Sate 7 intends. to develop an enterprise for. the. cutting of this. lass of tim: a 
ber for export from: Alaska’ and- the sale does not. endanger | the. 
ne: supply, of: such | timber for local. use. The. amount. of timber. that eee 
ie any one purchaser. will be. permitted to purchase under this pro- eee 


a ~yision and the period of the contract will be governed: by. the ‘Cae. 06 


- -pacity-of the mill and the estimated quantity that it will be capable 


of producing during the period covered by the contract of sale.. te 


s 1 For “amendment to paragraph 8) Circular: No. 1092, ‘gee: » Cireular No. 1e4, approved 2 


| ‘Maret 20, 1929, Be 585. —Hd.. 3 


eS Wien a twenty years’ supply is sold the period within which the = | 
ee”. Same. must be cut (twenty years) | will begin: to. run from the time ee 
that the contract. of sale is executed, if the manufacturing plant «0 
va 7 has. been. built, Or ‘from. the time that. the mill. has: been constructed — . 





* and: roaily to ‘begin operations if. it is: Ne be puilt; pat in no: case eee 


ee will: more than. two: years be: allowed’ for construction, and each con : 
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: tract shall contain: a. ‘provision that all rights acquired. thereunder” ee 


-. “ghall: ‘be. forfeited if: operations: have not. been ‘commenced ' within JHA a vie 
fe three years from the-date of execution. of the contract, unless, “upon ee 
7 ~~ satisfactory. showing: the Secretary of the: ‘Interior, ‘shall, in his. Pe 

a enon excuse > the delay. Commeneernent: ‘of operafions: in. this A ae 


i ting of timber 3 in ‘quantity uffiiarit to show. that it ig. ‘tha, purpose of | eee - | 
a . the purchaser’ to: fulfill ‘the: ‘conditions of ‘the contract and that: it ee ie 
aa was not entered into merely. for: speculative purposes, pede A 
(5) The district: officers ‘will make appropriate hétations’ Gon ee 
ne ‘ine records of their office and transmit the application to. the Com=.; : we a se 
i ~- ‘missioner: of the General: Land Office, and. at the same time transinit 3°60. . 
bys tothe: ‘duplicate: to the chief of field division at. Anchorage, Alaska, 9°. 
or to an examiner located in ‘the. particular. land district. who’ shall? 5.52845 
have been designated by the chief of field division to: make appraisals. Are 


‘Upon. receipt, of the same the latter will without: delay, catise the 


| timber. applied: for to be. ‘examined. and appraised. ~The. appraisal fg ee ‘ 
“rates will be: based upon a fair: stumpage - rate. taking into: considera- ea 


~ tion the quality. of ‘the. timber. and.its accessibility: to: market. “Tn: NO? 3 a | 


event will any. ‘timber suitable for: manufacturing. ‘purposes: “be. ap- Me ~ 
ae "praised. at less: than. $1. per thousand feet; board -measure. After 5 


an examination. and ‘appraisal has” been made. the chief. ‘of field.) 


a - division will at once submit his report and recommendation to the. = oo ee 
~ Commissioner | of the: General Land. Office, together. with a ‘state~ Pies 


az ment of facts showing whether such sale. would endanger the’ supply Sees oa 


“praise the remaining standing timber ‘at. the expiration. of five: years 


» of timber for local use. ~The Government reserves the. right’ to. reap-.. eee 


From. the: date of. commencement ‘of the timber. cutting period as set. ete 
—. forth j in. paragraph 2 hereof. and at intervals’ of five years: thereafter, bead 
-.. but. in no instance shall. the appraisal be. at more than 1 double. the ee ee 
oA, rate of the original appraisal. _ ee ee - 
(7) All contracts shall contain: provisions 5 apahict east: Sand Core e 
Lo O° Seajation’ against forest fires. ‘The Government may reserve the tight oii2* ac 
to insert. in a contract a provision. authorizing the disposition’ fob 8 Ps 
~~ Jocal: use of timber that i is not suitable for manufacturing | purposes hoe ee 


“upon” the. area described. in the contract, to’ another or others ‘pur- ~ ao 





ee oe SNot publohed in 1 this volume ae Pe mee 


~ suant to the: provisions of. Circular No. 491. (revision. of February * 
24, 1928), page 92. sections. dand 2. Contracts entered. into under oe - 
ig these: rules and regulations will also be subject. to the right of quali- © 20 

| prises persons to locate, select, settle upon, Or, enter: the: lands involved ae se 
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oe an sdleé the | provisions of ihe publie: eee een applicable ¢ to Alas, 





oe - but’ such’ claimants:-shall..not* have. any title to. or interest in. he: | - 
eee “timber purchased under the contract or be permitted. to'interfere with = 
oo he: eras S. operations: incident. to. ‘the. cutting and removal of a 


ae ‘the: timber. + Boe a ee | cy 
| (8). At the: expiration: ne ‘a “contract, a new: contract may, in- nthe. 


Coo nay discretion: of the: Secretary. of the. Interior, be entered into. fora 
ae “period. of not. to exceed. twenty years, where there is sufficient. timber eee 
"available to: ‘warrant. it... Prior good. faith of. the. purchaser and . 
“ . substantial, compliance. with the conditions of the. expired contract 
>... will be given, consideration with: reference to awarding anew con- 
oo braéte cA new, appraisal shall be made at that time for, the purpose — aa 


ae | oof fixing the > stumpage 1 ae 





“TIMBER SALE “CONTRACT | 





ion (9) 3 At the ad oe the eer designated hi herein ‘a new. y contract oe 
A «aber in. the discretion. of the Secretary of. the Interior, be entered — 


oe _ into, for: a period: ‘or not. exceeding twenty- years, provided that: there ne 


ce is ‘sufficient timber suitable for manufacturing purposes available to.” 
en "warrant, and. further provided that the. provisions and. conditions of : 
.. this contract: shall have been faithfully complied with. | “The price to 


= af that 1 time. 


eS Reign, | Tice nen 


be. paid for the timber will be based. upon an. th aisal to be made at - 





“e. ©. “Mooie: . 
ee | Commissioner... ae 
of - Approred: Ce A ee A ecanehd ee 
en | Ray, Lyman + Wass, aah . z S Ce se 

eae, Senay, | 











ae _-AOMESTEAD 2 EWTRIES_ABSENCE BECAUSE OF GRASSHOPPER ROR et 
CRICKET INVASION—ACT OF FEBRUARY 9, 1929" He gee 


-Ixsmuctions 





[Cire cular No: 11801, 


* Depamicent OF. THE i EivmenroR ‘ a oe 





oe GENERAL Lanp OFFIcE, © oo 
| Washington, @.. March 28, 1929. 


ee * Section c of the « act of. of February 8 9, 1999. » (4 8 Stat. 1188), provides 8 
aa a8, follows: meee oe 
| ‘That: no: qualifiea nomestead Sntepnian oe prior bee Novanibet: 1, 1928, minds ee 


we bona: fide sat: upon. jands of the United States | in Moffat, ‘Rio. ‘Blanco,’ and eee 


ee i. “DECISIONS ‘RELATING: tO; THE, PUBLIC o LANDS | 2, BM es 


: 7 . his entry as provided by ‘the-act.:. 








: “Routt ¢ Counties, ‘Goloraido,, “under: the: provisions of the: homestead laws: of: thes Ge . 


. United: States, and who established residence in'good faith wpon the lands en- 9. 2 


tered by him, shall be’ subject to contest: for: failure’ to maintain. residence ‘or: ise oo cle 
make improvements upon his land subsequent to the incursion of swarms of.) 9-200 | 
crickets or ‘grasshoppers upon: said land,’ or in. the. vicinity ; ‘but: such. entryman,. tee 


es shall, within ninety days: after: issuance of notice ‘py the Secretary of: the. Tne 


ef terior that. the. emergency’ ‘occasioned by. such’ insect invasion has” terminated, nh oe 
- file in the. office of the register of the local land’ office an affidavit that. he: hag 0. ee 
‘veestablished his residence ‘on. the land, with the ‘intention: of. tmaintaining: thie’ eee 


2 - "same for a period sufficient. to enable. him. to make final ‘proof :. Provided, That ee af 
ene any entry heretofore canceled. within. said. counties: may, ‘subject to. intervening San yet Ee 
< adverse rights, be reinstated. on: a ‘proper showing by. the entryman that a leave. Seen nee 








of absence under this act would have been warranted : Provided: fu ther, Thats os) 00. ie F 
no. such entryman shall be entitled to. haye’ counted: as. a ‘part of the.. required : oe eee 
eas period of residence any ‘period of- time’ during whieh: he was not: actually ree Ze oe 
rs said land prior to the date. of the notice’ aforesaid. ee ee ee 


“The time that. the homesteader is: absent: winder: the y provisions ee Co 


o . gh act does not count as. constructive residence upon the lands. sig ae a 
noe Ss entry. - Tn: due: course: ‘the date of: termination of the: emergency ~ he es 





will be fixed. and given: due publicity at which time .each. entryman. aan ee 
— affected. should notify: the. district: office of his return. to" ‘the’ land 1 es oo 


ty = 





All ‘homesteaders absent: sinider. the: eonditions; mantioned $4 in’ ath ae . - 
- ant? should keep. the district land office. advised aS. sto. their. present ee 
ee aecage! [a 





= ar : © Won «mx, oe 
teas “Commissioner. : 





«Apron: eo ee 
_ JOHN, gia Pera aduas cece te 
_ | Assistant Searcy. 





vate 





te. aon will a all | posible publicity to >this act without expense ee 


. HAT a 4 Art SEA I 


“LIMITATION . AS 70 om AND gas PROSPECTING PERMITS: ow mas 


SINGLE STRU CTURE 


"Decided Maron 28 1929. 


om AND Gas Dann ss PRosPRCTING Pmmacrns—Lmasns—Asstewnmna—Tanervanion: poe oe 


“White ‘él. and’ gas prospecting permits will: not: “be. wianted: to:4 a permittee: on oe ee 
7 ao one structure in such: manner as to make it. possible for him to. include more =. 
ee then: 640 acres, in ‘five per cent. leases. as reward for discovery, yet: after os ere ot 

.» leases: have been earned and issued uo objection. willbe: interposed’ tothe oh 2 eke 
oS approval: of ‘assignments of. five. per cent lease. ateas: ‘upon “one. ‘structure : : ee 


“provided that they 6 do not exceed. in, the “aggregate, 2560.2 acres: sto. one person. 











a fee ‘ Dupawrsomrrat, Deo1s10N Crna ‘AND. Disrrneursemp.. | ee ae | 
Case: ‘of Bibe: ot Land i Development Company: (2 L. BD. “ist 1), ¢ cltea and dis ae 


tinguished.” 


. wt ee - Hpwanos, Assistant Seore tary: 


Py 1 B80. "DECISIONS: RELATING TO. ‘THE: PUBLIC. LANDS eM Woe, 


Ed Ee have. “your ‘[ Messrs,’ Cosa and Heltiaany 1 fettsy ot: aide: a oo 


fae oe that number of: acres within. the permit.” ae : coe 
a This. last. proviso has: caused difficulty. ie a person,. amsniantaain’ Ps: 
or corporation. were ‘entitled. to. take and hold a total ‘permit area of . 


a aE eg eo 


ee regarding. the. department’s holding in the case of. Elbe Oi Land — 
eee — Development On ompany. (52. L. D. 187 ie and its administrative ruling | ee 
cee inva letter: [unreported]. of December 15, 1928, addressed to William 
J the A “Boekel. ss “You ‘seem: to: think’ that: the “EW: are inconsistent and = 
ee es express - the. Opinion . that the decision in the Elbe case should. be aes 
; Oe “overruled « or ‘modified. ee ee oe 
Cae Section. bya of the joasing ‘act, af Rebroary 25, 1920 UL Stat. 437 yo Ste 
 “ag-amended ‘by the act of “April 30,-1926 (44 Stat. 373), provides 
os that: no person, association, or. corporation. shall take or hold at. one. 
as time: more. permitted. land than : 2560. aeres on the same. structure. eee 
In section 14 of the leasing. act it is provided. that a permittee: who 
ce ae discovers. valuable: deposits of oil or gas ‘shall be: entitled to'a lease 
.”. for'one-fourth of the land at a royalty. of 5. per cent, while he shall 
have a, preferenice right to’ lease the remainder, if it shall be offered ENee es 
for’ lease, ata: royalty: of not less than. 1214 per cent. But. there is 
the | further. provision, ‘ ies That the. permittee. shall be granted. a. lease: ed 
for as: much as. one. hundred: and sixty acres s of said lends, if ‘there: _ a 


9560. acres: ona structure, regardless ‘of the. number of permits, he? << 
Re ve might desire to. apply for 16. permits. of .160. actes each, because. if oe 
con nee “- granted: and if the. area. ‘should. prove. productive he would. be. Mae 
eee “position. to. demand leases at a royalty of 5 per cent for the total =~ 
Pn oe 2560. acres. “Tt was. clear. ‘that if this ‘could. be done practically all oe > 
ae eee oe lands’ valuable for oil ¢ or: ‘gas would pe taken under leases ab a a royalty. oe 
Ce of 5 per. cent. na pe ey 
oes “The: depattment sought to “deal ‘with ‘the ‘Situation’ in’ “ithe ‘Elbe ee 
ene coe Tt: was, clear. that. an. assignee | of an oil’ and gas: prospecting © : = 
afer eo permit, or’ permits, could not: be: held qualified to. obtain ‘greater es 
Ee ee rights’ than he could. directly as. permit applicant. ate, ie 
ee After the’ right. to a lease, or leases, has been ea and. atten’ . 
ae leases have been issued, ‘there | can. 1 not be any objection; such a as. s before Bag . 


aa al 


ee upon. one. “siructure up to 2560 acres: to one > person, “association, or cae 

| a Carperation ue ce 
use oo, sedoi not: gna any ecu: ‘for. modifying 0 or. ohinniging. the. ruling E. oe 
- ai in’ the Elbe ¢ ease nor ‘the administrative ane im 1 the Boekel letter. oo 


ace. 2 # TxDtaN Lanns—0: Skolt’ 


a chee _ DECISIONS: RELATING TO THE PUBLIC. LANDS: cee BOP he eae! 


- a ALLOWANCES oF CLAIMS AGAINST THE ESTATE ( OF AN ED ie 


MEMBER OF THE: OSAGE. TRIBE: 





. Opinion, March. 26, 1989 








~ INTERIOR... ey ee as 


ae “Punds: ‘nberited: byt an “immenvolled: ‘member of the. ‘Osage. Tribe, ‘bon: subse: car oS 
os — ie en to July: ‘1, 1907, from. the: estate. of, an enrolled: member ‘of that Tribe | fe oe or - 
: = "not, having a certificate’ of competency, do not lose their restricted or trust 
2 _. character | but continue under the supervision: ‘and. control. of. the. Secretary. a any 
“of the Interior. subject to expenditure | ‘as provided. by existing law. : 


| Bacar ‘Lanps—Osaeu INDIAN. ‘Lanps—TRus2. Foxps~Ciants—Disonsmonany - vee 


_ AUTHORITY: OF SECRETARY OF. THE INTERIOR, 


~ Authority is. ‘conferred upon the Secretary of the ‘Interior: ee section 6 6" bag EP fo cae 7 
oe : “act of: February 7 1925, to pay. from the. funds of a member of the ‘Osage ‘ | oy — | 
Tribe not- having a: certificate. of: competency, a claim incurred’ by. such fe 
ee member ¢ or by his heir by reason of unlawful acts of, carelessness. or BSE ta Se bk 


| : ‘ matter 2 resting in ‘the sound Judgment o of that, officer. oe oan tee teh ee See: Pes ene "3 
oe ‘Myo opinion a has been Froquadied as to the’ Hoaiherity: of the. is Seceotary: CS 
| of the Interior to pay or cause, to be paid from funds inherited: by... 


Anna St. John’ from. her. father, Pierce St. J ohn, a: deceased member - 


rane 


of the: Osage. tribe of Indians, a claim. ‘founded: upon. a. judgment of 
the District. Court’ of. Osage County; Oklahoma, in favor. of one... - 
| Florence Ivers. In. the: amount of $6, 000: . This. requires a. considera- ey: 
~ tion of. whether the funds: ‘SO. inherited are. subject. to the supervision. oak 
-of the. Secretary of. the. Interior and. if. so. whether: Congress has. 
conferred upen. the Secretary authority. to. pay therefrom. a claim of — 
0. the nature jnvolved.. -Any discussion of these: ‘questions’ may wellbe =. 
“prefaced. by a. brief. statement: of the: legislative policy. of. Congress so 
: with respect: to the Osages. and their property. — ee mee BE ae 
ee « The: act of June 28, 1906 (84, Stat: (539) dixécted the. pisparadion’ 3 ade 
. fob a final: roll. of. the Osage Indians: among whom the tribal. jands: ee 
and funds - were to be divided per capita. By the terms of. that \s aan en 
- children born since. J uly. 1, 1907, were excluded from. participating wae ad See 
: in such distribution in: their: own right. ‘The: oil, gas, and other min- Dems 
--erals. underlying: Osage’ lands from which most. of the. tremendous So 
wealth of these Indians is ‘derived ‘was to remain the common prop: 
erty of the tribe, the income from. which. was to: be distributed. quarts) oss 
— terly : per capita to the. enrolled. members, the shares of deceased memi- : ee 
-. - bers.to:be paid to. their: heirs, “Provision was: made. for: the: ‘issuance — ne 
“of certificates. of competency, the general effect of which. cwas to. Té=.08 
oe “move - the members from the supervision and control of the: Govern: oe 
Ps ment. Later. legislation as. found in the -act: of. March 8,. 1921 oc a ees 
oy “Btat 1249) as amended aby. the act, of February: 21, » 1925. (aa State a 





2 Teor ; ‘Lanps—Trust ‘Fops—Snonprary | OF oe fapee iar a ana we 
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OS doen di dir eta a : different disposition: of ee income of ‘ieee, as : 
é particularly as to minors and: adults not. having certificates of com- 


“ss petency. The payments to be made to the. Indians were limited to = 
“1. specified amounts payable quarterly which were deemed by Congress) | 
> as sufficient: to: meet the. current needs of the. members.” The balance: a 

ee of the income due. reach’ member, - commonly referred | to as:the > 


“surplus,” was to remain under ‘the: supervision: and. control. of the ae 


a - Secretary of the Interior as.a restricted or trust fund, to be: expended = i “ 
. . under the Secretary’ Ss. direction. as. provided i in the statute. With these ie 
preliminary: observations. Wwe. turn. ‘to a consideration . of the ‘status | ube 


a ee On. the funds inherited by Anna. St. J ohn from her deceased. ancestor. ee 
. The ancestor, ‘Pierce. St. Jd ohn, was a full-blood. Osage. allottee not es 


aa Maytag. a certificate: of ‘competency. He died leaving . an ‘estate of. 
ek considerable: value including some: $43, Q00 surplus funds in: the hands “a 
is of the superintendent: of the Osaige Indian Agency and 1:17 /2. shares ane 
ae cel the Osage tribal i income. “The: heir, Anna: ‘St. John,. who ik appears a 
ha will be entitled toa’ ‘one- ‘sixth’ interest in the’ decedent’s estate. was -_ 


5 | born since J uly: 1, 1907, the date fixed. for. the. closing of. the tribal - : 
roll ‘and under the terms. of ‘the act ‘of 1906, was” excluded from — : 
| "participating in ‘the tribal’ iticome in her own. right.‘ Some question a 


- was at one time raised. as to whether Indians such: as she, whose names 
do not appear upon ‘the final © Osage roll, but’ ‘who had ‘comé into the 
possession of shares: of deceased énrolled: ‘members, Were. entitled to 


oe the benefit: of: the laws: enacted . by: Congress’ relating to the Osages: : 7 : : 
and. their property. Solicitor’ Ss opinions ‘of Ja anuary 4, 1922, ‘M=4017, < 


“and September 30, 1922, D-46029). “However, no oxtended discussion a 
of this question 3 1s necessary in: view ‘of the recent act of: Congress | ap- 
—— March ¢ 2, , 1929" ee Stat. 147 a8); 6 section ie of which arineraoe : 





a 


| pr rovided in this’ ‘Net: and all. prior “Acts. now in force) 


y eas apply ts unallotted’ a 


hoe Galas ‘Osage: Indians born’ since J uly: 1,. 1907; or after the a assage this: “Act,. and to oe | 
as. > ther heirs: of. Osage Indian blood: Aa se en TS ee AQ Pee, Va 


Under this. express ‘ditestion, | ae is Saran that era funds as may he a. —o : 


. 2 tieerttna by Anna St. John from her deceased parent. do not: lose : “ay 
~~ their restricted ‘or trust character but cohtinué under thé supervision. 


ae Z . and. control of the Secretary of the Interior subject to expenditure a as s = 2s 
Pa provided by existing law. Pa ere 
“a? Phe: authority of the Secretary’ t te ‘pay. > the’ Tvers: ae from es 


ae 40g such’ funds is equally, clear, such’ authority: being expressly: conferred. sae 
es by section 6 of the act of. peda Se 2, 1925, ae reading in 1 part hes 

oe as followa:. Se AA ee pare Ge 7 
as oe a ee “In addition to the payment: of funds heretofore: authorized, ‘the Seore e- Sen s ; 


a = tary of the Interior J Is ‘hereby: authorized in. \ his. > discretion 1 ‘to Bay, out of 7 oe 


es 2a _ . oe "DECISIONS. RELATING TO THE PUBLIC ‘LANDS | eo - sch oe 


i i Rane indebtedness “heretctore. or ‘hereafter incurred. by such member by. reason. ae 
ee a his unlawful acts of carelessness ornegligence. © | 


~The suit: which resulted j in the. judgment i in question was: oanded i eae 


oo. upon a a claim for damages for personal injuries-suffered by the plain- As 
te in -anjautomobile collision alleged to have been. caused. by. the ek 
negligence: of the defendant. J udgment, of the: district court: against ee 
Anna St. John. was affirmed by the Supreme Court of Oklahoma on ee ie 
| ce "appeal: (St. J ohn. y. Lvers,; 255 Pac. 706), the court, holding that. there Re see 
see was “ evidence. reasonably tending to.establish negligence onthe part = | 

bea of Anna. St. John; in’ the operation. of the car at. the-time: of the ee a : 
See ~ accident.’ " The indebtedness created by this judgment thus clearly a 
ee falls’ within the: authority of the. statute in that: itis an. indebtedness — coe 
| incurred by a member of the Osage tribe ‘ = ny reason n of his unlawful ee 


cS acts of carelessness or. ‘hegligence.” Ce | et er 
Presented with the. record, however! is a temorandum prepared | eae 


SBS the: Osage tribal attorney. wherein he expresses some doubt. as to- ; is “ 
> whether section 6 of the act of 1925, as reproduced above, is sufi- 


a ciently. broad to, repeal. by. implication section 7 of the act of April - 


Oe ie: 1912 (87. Stat. 86) by which the restricted lands and funds of . ae | 


nie of. the Osage tribe ‘were, “protected against claims. arising . 


prior. to. ‘the issuance of a certificate. of competency, inheritance, or “ 
removal of restrictions. It is, of course, well settled that repeals by 


implication: are not. favored, but itis Tikewise; well settled that ‘a 


later statute. repeals a “fouttien. one. where clearly. inconsistent’ with 
the earlier enactment. (United. States Vv. Tynen, 11 Wall. 88; United 


. States v. Y ‘uginovich,. 256'U. S. 450, 463). In so. far ; as the authority | 
of the Secretary of; the. Interior is’concerned it would. thus matter 


little whether the two statutes. conflict: or. not, as the later law by 9 
which the author ity 3 is conferred would prevail a as ‘the last expression, is 

| of the legislative. will. ae oe 
“a> ie: matter of. paying the. claim: of Pibvenée oe Shah does not aks 


ae appear as yet. to have been filed with the department, involves: a ques- . = ee 
: tion of administrative policy upon which TI express no opinion other — a 
aos than to. point out thatthe statute is not: mandatory. The. authority. 2 
ae conferred. is. discretionary and. payment. of the claim if and when mae 


i Se filed i is a matter. F Pestiig. in | the sound | judgment of the Seoretary. 


Approved: 


cee = oa  JonN H. maaan? 


Ce SN at Assistant Seortary. 
oT 52227—vo 5238 
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"ARIZONA EASTERN RAILROAD COMPANY 
| “Opinion, errs 27 1929. a 


eaten npn Lanpa—Rrenre oF Wav—Ratroap. Laxns—“ Cooumer Dam "Some i og: 


TARY OF THE. nvrertor—STATurtss, 


“The broad authority. conferred upon the Secretary of the: Interior riby: section me ay : 
of the act of June 7, 1924, to perform any and all. acts and te make such" 3 


eee a : _ rules and regulations: as may be necessary in connection with the construe. 
et tion of the Coolidge Dam, doeg not. warrant. the waiver’ of the ‘statutory _ ee 
> limitation fixed by. Congress in’ the earlier” ‘statutes aed to en Of foe 


_ 8 way for railroad Darposes ‘through’ I Indian reece vations, 


= - Finney, Solicitor: a oe ie ; 
la connection wh an + eatored palocation ‘of the right: of. way rot! . os 


oS “fhe Arizona Eastern: Railroad ‘Company; a: subsidiary of the South- Bea 
~-. +. ern. Pacific: System, through. part of the San Carlos Indian ‘Reserva-— ee 
0) tion, Arizona, you: [Secretary of the Interior] have. requested TY. 22 ei 
"°°. opinion.as to whether the railroad. company may ‘be permitted to... 
exceed the limits of widths for ‘such a wight. of ied fixed by. the act ae 


os ~ of March 2,.1899: (30. Stat. 990), as amended. | ae 
> Briefly the facts at hand are: The Gila Valley, Globe. anid Noithers Beh 
= Railroad ‘Company, predecessor, in interest. to. the ‘Arizona Eastern, os 


a obtained a Tight of . way through the San Carlos Indian Reservation, 


< pursuant. to the special act. of February 18,. 1895. (28. Stat. 665), the i. 7 


| statutory. limitations: for such. right of way. being: not to exceed 50°. 


feet on either side of ‘the center. line of the road and. not to exceed — es 
200 feét in width by 3000.in length for station grounds. By the sub-.- 4 
sequent. act of J anuary 13, 1898 (80° Stat. D0, the time for complet- oe 


| ing construction of this road was extended to. February. 18, 1900. 


7 In.1906 the company which evidently: had: then become the Arizota a . ; 
_ Eastern, filed- application for a right of way. through this reserva- 


ea ak “tion. under the act. of March 2, 1899, supra,. which application : Was) uo 
Bey ee approved by this. department. on April 18, 1906. No construction. ap- ae 
ee SS pears: to liave been had under this’ application, however, within the 2 2s) 
ee period prescribed’ by section 4 of the act of 1899, and on. ‘August Cpe mete 
1909, the: company filed a new application for. a right of way through | aga 
a7 oo - this Indian reservation, including the gso- -called. San: Carlos Reservoir po 
eee BING (40 L. D. 47 0). “After extended investigations. and hearings the ee 
cot Tatter: application. was” denied: by this. department: under date oles 
eee . February - -1%, 1912, without’ prejudice _ to’ the company filing ne - ae 
ee amended. application “ at such an. elevation as will avoid interference —- 
with the reservoir site” (40 L. D. 472). Apparently the company ey 
_. failed to avail itself.of this privilege. as no record ofa renewal of © 
. this application is at hand. The company continued, however, to ° 
a operate its line through this reservation, constr ucted under the’earlier ee 


ee aol act ae ico! 18, 1896. 
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earieee efforts: inde ih a view. to: pielicine ihe: reservoir: gita at oe 


| : < this point culminated i in the act: of J une 7, 1924 (43. Stat. 475); which ; = i : 2 
7) authorized the Secretary. of the Interior, through the Indian. Service, rs : oe os 
to. construct a dam across the canyon of the Gila River. near. San. oe 


2 Carlos, Arizona, . ata limit. of cost of $5,500,000, which dam. by the 


subsequent act of: March 8, 1925. (43. Stat. 1182); was” designated ee 
on 2 The Coolidge Dam.” “Section 8 of the act. of June 7, 1924, Teads? : 


ares ‘The’ Secretary. of ‘the Interior. is hereby authorized to. perform, any: and ‘all es. 
ees act and to. make such: rules. and regulations as’ may be. necessary: and proper: : 


s for the purpose of carrying the provisions. of this Act into full. ‘foree and.) 
effect; and the money hereby authorized ‘to be appropriated. shall: be ‘available — Paes 
oa for the acquiring of necessary right of way by purchase or judicial. proceedings: BP 


and for. other: purposes. necessary - in _subegsstully. broseonting” the” work to ee ds 
7 complete the project. bp gr ek eRe a TP cance BS bee as : age 


The. dam authorized by the: Statutes : last réferraitd to 5 hie on ad ee 


im pleted: Tthasa spillway elevation of some 200 feet above-the stream See 


— 7 bed and the resultant area, within. the contour level’ of ‘this reservoir — 


. . reas (8 around 21, 5,00: acres. During: the: preliminary stages” of ‘the: “work f8 ee | 
ft was realized. that a dam of this: height would flood ‘some. 14 miles ere 
-- of the roadbed of the Arizona. Eastern, formerly the Gila: Valley,: 9° ><> 
os Globe: and Northern Railroad: Company. . Accordingly, negotiations a 
mae, were begun with a view to having the: railroad company remove its. is - 
tracks: and: other ‘facilities from. the area to be flooded. “April. doy es 
ee 1926, a. contract. was entered into by and. between the then. Secretary — ee ie 


Pee of the Interior and the Southern | Pacific 6 Company. wherein it was 
“agreed, among’ other things: a : ae 





AE The railroad ‘shall rélease to the’ ‘United States ‘that Dar of. its pele o.: oe 


eed, ; : dent of way. of its ‘Arizona eastern branch and. its rights to its station’ and: yard z a : 
-. -.grounds and any and all other rights which it may have within the site of | 
- the so-called - Coolidge Reservoir, which: is: ‘to: ‘be constructed under ithe: gore a 


. mentioned act of Congress. on the Gila. River in ‘Arizona: | ae a ee 
_. 2. The United, States shall. provide the railroad, free of cost;_an. 7 ocemare and - 


aes Seomplete right of. way. ‘for. its’ road: as it shall be relocated. around said: reservoir 4 


: «site, and. shall also’ provide adequate and complete station. ‘and. yard gr ‘ounds " ha; 
-- “for said. relocated line, all as the’ ‘Secretary of the Interior may be authorized 

.. to. do by. existing. law and: in. a concent with the: rules, ‘regulations, . and ce oe 

. tices” ‘thereunder. | - Se Pra... nes ; | oo 


~ March 22, 1928, “thi. dipecirien approved | a, “nap: ‘filed. Km tie 1 a 


ae a Eastern ‘Railroad’ Company. showing location’ of that part Vice | 


Behe 68. its right of way through this Indian reservation in lieu of the one, 





: ; - "surrendered and: released | pursuant to the foregoing agreement. This * e | . * = 
~~ application was filed under the act of March 2, 1899, as amended, and 


-? the -act of June (, 1924, supra.. In submitting a schedule: ‘executed a 


ee : by a representative. of na railroad. company. and the superintendent. . e a 
. in charge of the San Carlos Indian Agency showing the area cov. 
ie ered: by the new location of the ‘railroad, the, Indian Office. points. 638 
et J out that: th Le: maximum. width for a. right of ioe ‘presertbed -b by the . 


es nit of March 2, 1899, as. 2 anended. has hee ee in foun sical — : 


- as shownon: ‘said’ schedule Gader items numbered. T, 9, QB. and 29,005.08. 
ee Section 2 of: the act of March 2, 1899, as - amended Thy ¢ the act. of oe oor 
es Sums 21, 1906 (34 Stat, 325,330), reads: perene | 3 
as : “That ‘such. ‘right. of way ‘ghall: not. exceed * ‘fitty. feet. in width. on: sone oe a 

pag oe the center line of: the. road, except: where. there are heavy cuts and fills, when — 


| it. shall: not. exceed one hundred: feet in: width: on. ‘each side of. the ‘road,. and.” . 


may. include grounds adjacent thereto. for. station buildings, depots, machine 


be ; shops, ‘side-tracks, ‘turnouts. and water stations, not: to: exceed two- hundred | ee : a 
feet in width by” a length of three thousand: feet, ‘and not: ‘more ‘than one station esc 


ee - to be located ‘within any one continuous length of ten miles of road. . 
From an. examination of the schedule : now here it appears iat the ciao, Ge 


i Bites width-of the right of. way under item, No. 7 3 is 25 feet fora. 


“distance of approximately 375 feet; ‘under. item No. co an excess of - ee 


4 7 95 feet for. a distance of 351 feet; ‘under item No. 25 an excess of 175 : ee | 
eM feet ‘for. ae distance. of 275. feet, and under item. ‘No, 29 an. ‘excess: 08. a ie 


: . a feet for a distance of 200° feet, ers 
. The limitations prescribed by. the ack, = Mar a 3, 1899, as a utiondéd, eee 


_ supra, are statutory and hence can not: be waived. by this department. iste 


In this connection. see. 29. Le D. 838 and. 30, i D. 599. tis: funda- 


“= mental, of course, to say. that administrative. officers. by. regulation, 
or “otherwise: are: without: power to alter cor. amend. existing: law: | 
Morvill-v. STonés: (106 U: S.466),:. United: States: v. Baton. (144. [| OR home 


. OTT, 687). The: broad. authority. conferred: “upon the: Secretary: of. < 


the Interior by: section 5-of the act: of J une rhe 1924, supra, to perform, oe. 


any and all.acts and to make such rules: and: regulations. as may be | 
necessary in. connection. with the construction. of the Coolidge Dam is: 


not. deemed. sufficient. authority for you to waive the statutory limita- 
_» tion fixed. by. Congress’ in the earlier: statutes: herein’ referred to. ee 
relating to. ee of away for railroad Purposes ‘through. Indian, 


_ | reservations. 


. : | . line it is expressly stipulated that. such relocation shall be | ae 
Yenc all as. ‘the. Secretary of the Interior may be authorized to on by es 


7 


Asa hatter: ‘of ‘thet, in thie agreement Wik the ‘Southern Pacific = 


i: ‘Company - hereinbefore referred ‘to. covering: the relocation of this. 


ed existing law and in conformity; with the ae, So acaba and opti 
7 Baie thereunder.” cee: See | a ga ae ‘; 
. Under. the: circumstances. at. hand L am Y of. ihe. opinion. ‘that. you - 


Ea a : would. not. be. justified i in permitting the, railroad company to: exceed | fe 
. the maximum. \ widths Prescribed ae the a act tof March | 2, 1899, hin ee 


S “as amended; 


| Approved: | 
190) OHN fete Haid) 


_ Assistant Beoretaiy. wee a : ave e a —— i oF : = . 


va 


Bay ee DECISIONS: RELATING TO. THE PUBLIC LANDS a 2 BOR 


FRANK st. CLAIR | 





| ee “Decided: Aprit 18, 1929. 


. - Enoray ‘Lanps—InpraNs-ATASKAN Nanwves—Crrimwsin. 


_ The Indians and other. = natives ” of Alaska are in the same. category ¢ as” g the : a 
' Indians residing within the terr itor ial limits ot. the: ‘United Das Snelnding ee ee 


ie the privilege of ‘eitizenship. eae tS 
; “trax ‘LANDS—-ALASKAN: Narives—-ALLorment—SraTures. bee AE < 
The status ‘of an applicant under the act of May 17, 1906, “relating a othe 


section 4 of the. act of February 8, 1887. he a es 
a4 cal LANps—ALASKAN: “NAqives-——ALLorarenn—StarurEs. 


allotment. of: homesteads to. the “ natives’ a of Alaska is: analogous . to: that — = ‘ ei 
of ‘the: Indians: of the. United: States. with ‘respect to "allotments. ane oe 


The. act. of I May %, 1906,. is a ‘special act ‘relating. to ‘Alaskan ‘natives and. if : 
separate and distinct: from: the act. of May. 14, 1898, which extended | thie. a 


= homestead laws to the district of ‘Alaska... fs ye bs 
: . ‘Ino LANDS-ALASKAN.. Narrves—Arrommant—Srarurns, 


"Section. 10. of the, act’ of May. 14,- 1898, ‘and the ‘amendatory: act. of. Mareh 3, ie . os 
1927, ‘have no application. to the allotment of homesteads to Indian or, ‘Eskimo. oe 


An. a “occupants of public lands in the Territory of Alaska. ne oS 
% finan. ‘TLanps—ALASKAN _Narvss—OoovraNcy—Rusromos—Inrenovmtents— = 
_ STATUTES. . ae “ 2 3 a ee 


- ‘of an ‘Indian. ‘applicant thereunder: must’ ‘be continuous’ or: that. yesidence 
oe must be. maintained: ‘on the: land: to the: exclusion of a home: ‘elsewhere, nor. 
ae does. it: require: him. to specify. the character of his: impr ovements or: the: * DUE: 
: “pose for. which rie desires: the. land. allotted t to him. Ee a eee 


reset First Assistant ‘Seoretary: ie. ere ee | 

<2 This ig'an appeal from the action of the Cominiesioace of hia’ Gan- ‘ 
rar ‘eral Land’ Office in: allowing the allotment. application of Frank Sti. 
So Claire a native: -horn’ Tndian of ‘Alaska, under the act: of: May’ 17; 1906 Pee 
eee Gs Stat. 197 i, entitled “An act: authorizing the Secretary of the: ie 
re Saas to allot hoinesteads to the natives of ‘Alaska,’ which proyides— .. 


cae ctet the Secretary. of, the Interior is hereby: ‘authorized. and ‘empowered, in _ , = 
“Eee his ‘discretion’ and ‘under. such ‘rules as he may. prescribe, to. allot not. to. exceed 5 Oe ea 


one hundred end sixty: acres. of nonmineral land: in: the: district. of ‘Alaska to. 


“any Indian or Eskimo of full or mixed blood who resides in and. is a:native of © i a 
said. district, and who is. the. head: ‘of a. family, or is. twenty-one. years of ages 
and the’ land. ‘so allotted shall be deemed the. homestead of the. ‘allottee NANG: 2 SF 


a his. heirs. in perpetuity, and. shall be. inalienable and nontaxable’ ‘until otherwise 


| _. provided by Congress.” “Any. person. qualified - for. an ‘allotment, ‘as: aforesaid —- PS ae oe 









occupied by: him. not. exceeding. one : hundred and ‘sixty- acres, 


“4 





tract of land. containing 160° acres on the south side of Berg. Bay, a 





‘shall have’ the preference’ right: to secure. ‘by: allotment the ‘nonmineral Jand oe 


“d ‘he , application. of this Indian was” ‘made ‘April 5; ‘i916, aa Ste : 
-asked to have allotted to him as. head of a family an: ‘unsurveyed — | 


“4 Pbutaey of Glacier t Bay Tey oe Alaska. ‘Tt’ ‘was s alleged i in’ nee = 


mee 
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e ae oorroborated affidavit shat ie had oseupied: this eee ‘épplied for: since ae ee : 


oo prior: rights. were Ens Geeta. The Indian’s alleged | occupancy. |. ie 


_ birth. The land ‘is within the enlarged boundaries. of the Tongass nes 2 
oP : National Forest withdrawn by proclamation of the President Febru- 3: a 
ary 16, 1909 (85 Stat., part 2, 2226), in which it was provided that 


oe being. prior: to the establishment. of the forest, he had a preference 


“  pight to an allotment not affected by the withdrawal, consequently NO ee 


. further. consideration. of this feature is. deemed. essential” (48 LoD. “es oe. 
oe 362). “It may be said, however, that: the. Forest. Service is not. in Vee, 
.. favor of allowing the Tndiatt to take the land in meena under the» +. ae 


Se ee i. act. of May 1%, 1906, as applied for but: that—~ a 


‘If the title is to be. given’ for the Jand- this should. be. erated. ‘aiader: ‘the act | ae 


re ee March 3, 1927, amending” section 10 of the. act ‘of: May: 14, 1898, rather than ates 


nee under. the act which. this allotment application is. filed. “In other words, it would 
— be the. recommendation of this: Service; in: view. ‘of ‘the showing hitherto: Made a 
es, 3 respecting the use of. this land,. that: the Secretary of the Interior, in exercising ee ve 
the: discretion vested. in him, dosfiot allot: ‘the’ land ‘under the. above- mentioned © 
act but permit the appiteapir fe f he so desires to. acquire, title under the act. = Of : a 
March’ 3, 1927 (44 Stat. 1364). | oa Se ee are RS 
Several. investigations. were ‘ad. in “connsetion: ans the qin’ 4 
: application, the first being in September, 1920, the second in Novem-. : 
ber, 1924, and. were ‘made. by representatives. of. the General Land. 
Office. “An examination was also made by a forest. Tanger. ‘in 1927 - 
and | apparently about the same conditions existed as had: been’ re- |: 


me ported previously. At the time of. those investigations. there were two: i of 


frame houses or shacks on the land and a fish- -drying outfit constructed | ne 
of poles... One of the shacks contained sleeping bunks and. a stove. 
A trail leads through the woods to these improvements, and. when 
- the different: examinations were made there. were evidences of use 
and occupaney and that the land had not. been abandoned by. the ee 
Indian. ° The principal use. of the land appears: to have been:as: Bo By 
’ home site, or base for fishing operations. ° At the time of the second - 
oe investigation. a listing survey. was made under. paragraphs: 9 to: 18, Seo 
_-. inclusive, of the regulations of September 8, 1928 (50 L. D. OT, B02 She 
-. 51), which. have to do with ‘the location cad marking of. corners, | oe 


as character. and. description of the land. applied: for, etc. ‘Under ‘the! ee 


- & listing survey the: area is cut down from. 160 ‘acres as applied’ for: toe.” we 
9:38 acres: on. the: ground that the: evidence indicates that it: was. theo 


aoa intention of the Indian to use the land exclusively for-fishing pur = 


Pe oS poses. ‘The General. Land Office in. letter of September. 1, _ 1928, 
.. to the Forest. Service expressed the view that‘as use of the land 01 


ae ; o = able to an allotment under the act of May 17, 1906, but suggest 
ae ome if the Indian so. desires I he should be permitted t to eer title, 











— oe fishing purposes. was. a reasonable use. the. Indian should be al Wel 
'. to take 9.38 acres. As above shown the Forest. Serice i is. not, fayor 
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ee the act bof March 3, 1997 (44. Stat., part oe 1864), which’ ends sees fh ie 
tion 10 of the act of May 14, 1898. (30 Stat..409, 413). Sofarasthe =. 
. ». record at hand: shows the wishes of the Indian in. the matter have — ear ie 
hn not been consulted.” 7 | eae Eo ie 
The act.of May. 17, 1906, authorizes: the Secretary of the “Intarior fo 
. e in. his. discretion to: allot not to. exceed. 160 acres of nonmineral land - ee 
~~ ..to any Indian. or Eskimo of either full or mixed blood who resides. 
in’ and is a. native of: the. district: of Alaska and who is the head ~~~ 
of a family or is 21° years of age. It. is provided that: the land = 93. . 
— allotted shall. be deemed the homestead. of the allottee and his heirs See ae 
~~. and shall. be. inalienable and nontaxable until otherwise provided by 3 Bee 
a Congress. The act then. further provides that’ $ any person. qualified es a : 
for an allotment as’ aforesaid. shall have the preference right to:se- °° 
2a eure: by allotment the nonmineral land occupied by him-not. exceed-. ee 
.. Ing 160 acres.’ This i is a special. act: relating to Alaska natives ‘and 9 
© Soe as. clearly nara and ‘distinct from: the. act. of: May 14, 1898 (380: pe 
ck, State 409), extending the homestead land. laws of the United States 9 
ete ithe: district of. “Alaska. Consequently | ‘the. provisions of section | 


10. of said, act. do. not. apply to an Indian or Eskimo applicant or na 


March. 8, 1927. (44 Stat. a “part: e. 1364), amendatory. of said’ section 
~<10 are inapplicable. In fact, the latter act limits the ¢ area, authorized 


| to be: purchased. to not: exceeding > acres; whereas it: Js | proposed | oe as 


= here to allow the. Indian to take 9. 38 acres Ahevsander., 


. “The act of May 17, 1906, does not prescribe what. use ‘the Tndian, 
| applicant. must make of the land, the length of his. occupancy _ or 


~ that the same ‘must. be: ‘continuous, the character of. his -improve-. 


- ments, or require. him: ‘to state. the: purpose. for which he desires. the . 


: te occupant of land: under the act of May Bue 1906, authorizing the Sec- | 
oe retary of the ‘Interior in his discretion to. allot. homesteads to the - 
~ natives of Alaska. For. a ‘similar reason the provisions of, the act of - 


) ls ; 


land. allotted to. him. The regulations under. said act. (50. L. D. 97%. - fe 
48) do Teqiire. a ‘report: from the. district. superintendent of: ‘the: a 


. (a) ‘The: location of ‘the land, if necessary, ‘to. furnish: a more. accurate sig «3 
We aeseription than given in. the application. 7 2 Vee 
og (6) The- specials value of the’ tract, either for agricultural | uses: or » Ashing. Se ena 
i grounds, = oo ; fe ee 
ee tee) What, it any, ‘residence has been ‘maintained on “the tract. by ‘the ae «. 
Pe ae applicant. dQ. oe ok “ | os | 


“(dy The: alae: and ‘gharactér é. all ‘tinprovements. thereon, 


fe) ‘The fitness of: the land as a. permanent home’ for the allottee. e sae ok 


oe The ‘purpose. ‘of the above information is to aid in. pot id ae 
oe ae o the —- sped faith eines not. based. on: ee eee re- a a / 


| . United States Bureau of Education on such. information. as he may ._ ee 
~ have.in. regard to the application £ for allotment and covering among ee 
other things the following points: | ee 


| A 600, oo "DECISIONS ‘RELATING ‘TO THE PUBLIC LANDS” ac — 





en jutvernetit in the act itself N Oo. uch requirements a are. iatel eee os 
: \- made either in the act or regulations i in the matter of residence, Cal. 
tivation and improvements as are fotind in the general homestead 
_ law extended to Alaska by the act. of 1898. ‘That act did not in-- 
‘elude ‘Alaska natives nor did'the act of May 17, 1906, extend the 
| ~. provisions of the general homestead laws to. the ‘persons in whose Ce 
interest’ it was enacted, namely, native Indians or Eskimos, as was) | 
done for instance in the: act of March 3, 1875 (18: ‘Stat. 402, 420), 
ke _ relating to certain Indians in the: United : States. - In: any. ‘event: NO: Aikie 
Ne justification can be found for requiring - ‘the’ Indian to show. con: - ee 
. \. tinuous use and occupancy or that he: has maintained residences: on oe 


con io ‘the: land to the exclusion of a home elsewhere. - 


‘The vacant and unappropriated lands in Aides at the: diate of the eo, oe 
eS Pasion of 1867 by Russia became a part of the “public domain of 
2a the, United States; and the. Indians of Alaska are wards of ‘the Gov-. eoe 
iat “ernment and as such are entitled to the equal protection of the laws > 
is applicable to Indians within the limits of the United States. . United 
. States v. Berrigan (2 Alaska, Reports 442) ; United States v. Cadzow ~~ 
Seis Alaska Reports” 125). - The natives of Alaska are wards of the: 
oe Government and under its guardianship. and care at. least to. ‘such 
an extent as to bring ther within the spirit if not within the exact — 
letter: of the laws relative to. American Indians; their. relations are. 


very similar and in many respects identical with’ those which have — 


long existed between the Government’ and the aboriginal - peoples. ue 
residing within the: territorial limits * of. the. United. ‘States (49 
L. D..592). ‘The Indians and ‘other “ natives ’ 2 gf Alaska. ‘are in the. 


> same. category as the Indians of the United. States; ‘from an’ ‘early “ 


date, pursuant to the: legislative intent ‘indicated by. Congress, this 
department has. consistently recognized and. respected ‘the, rights OL. 
| the. Indians. of Alaska in and to the. lands. occupied by them. BO 
LD! 815; 51-L. D. 155; Alaska Pacific Fisheries v. United States eee 
oe (248 U. s. 78) 3 Teritory of Alaska * ve . Annette Island Packing. Co. ee 
he i Fed. 671). | Sage 
-_ ~The status of an applicant ‘finder thie act OE ver iT, 1906, ‘authoriz- ee 
ao ‘ing the Secretary, of the Interior to allot ‘homesteads. to the natives. 
of “Alaska, is analogous to section’ 4 ‘of the act of February 8,:188% 5 2: 
a fo” (Od Stat: 888), which provides:that an Indian who has. settled upon 
~-. public lands of the United States shall be entitled to have the | same .- as 
_ allotted to him in the manner as. provided by. law. for. allotments. to Ae 
eee | Indians* residing upon reservations. | ‘This, of course, involves separa- oe 
. tion and living apart: ‘fromthe tribe. - SA reservation allottee is not = 
-. required to reside upon or improve the land allotted to him. The .- 
— -eourt’ took the. position in the case of Nagle v. United States (191 
a. pou bess that: said act, » especially that. section: thereof. which de-.., 





oe homestead laws. In. the act. of 1906. there i is recognition of the fact 
. that: the right | of the Indian. is more’ in. the nature of. an allotment. 
than a homestead and hence the. right’ is ‘surrounded. by. safeguards 
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peas 


- lard, an. iridfaat- toa within the. Pertitorial Timite Ge the. United a, 
eae . States who has taken. up “within said limits his residence separate — 
~~. and apart from. the tribe to be a citizen, is in effect i in Alaska. The 
- regulation under section 4 of the act of 1887 in defining the re- 
cytes. po eral as _to settlement under said section provides: (52, L. D. Je 
ae S “The nsiuré, character, and ‘extent of ine settlement, as. wall: as: the e manner 
eee : i which. performed, must. be fully set forth in. ‘the ‘allotment application... “In: ; 
“.. examining the acts of settlement and determining the intention and good faith 8 
> .6f an Indian applicant, : ‘due and reasonable. consideration should be: given. ‘to - 
“eS, The: habits, customs, and nomadic. instincts of ome race, as well: as to: ‘the pace sf 
heer acter of land taken in allotment. cae : Soa? ee a 
cn _ While the act contains no- specific. requirements: as. to what ‘shall ‘constitute: " 
" gettlement, it is evident that the Indian must. definitely assert a. claim to the © 
land. based. ‘upon the reasonable: use or occupation thereof consistent with his ne 
ce mode of life and the character of the land and climate. - ae tes 


~The’ allotment to an ‘Indian or Eskimo under ane act. a t May 1, 7 
Sey 4906, creates a particular reservation. of. the land. for. the allottee - 
and ie heirs but. the title remains in. ‘the United States. C harlie 
George et. al. (44. Le Dz. 418) Worthen Lumber: Mills. ve Alaska 


Mee Tuneas, Gold Mining Oo. (229. Fed. 966). a oe 


-There are many. similarities in the. acts: of: 1887 2 ad 1906 ane aM 
~ neither” is: there any: requirement: that. settlement or occupancy: ‘maust. 
be continuous or. that residence must be maintained | on the. Jand to 


the. exclusion’ of a home: elsewhere. as is the case. under the. general 


| for the Indian’s: protection not. found in. the homestead laws. 


: The department i is In. accord with the finding of: the General Tand ae 
- Office: that the Indian’s ‘use and occupancy. ot the land may fairly eS 
—be- regarded. as ‘reasonable; but: disagrees: with the proposed reduc: we eae 





tion in the area, of the and The. application. of the Indian as origi- ie | 
“nally made i is: approved, and in taking this action: ‘consideration: hag? <a 


"FREDERICK, 8. SCHULZ 
- Decided. April 18, 1929 ° 


| | Stour I Hate. BReew Scum —Apsusrumsn TO. | SuRvey—RerinquisnMenr. oe 


_ The rule of adjustment: of a. scrip lo¢ation to’ legal subdivision of the. official ou a : iS 
survey. is not: inflexible and compulsory where the: locator: can not. obtain : as 
title to. the Jand-he located and intended to enter, and in such case hee ae ees 
“Tegal impediment or. ' administrative policy, prevents. Me return iS the serip a ee 


| a ~ been. given’ the fact: that. he. has always used and occupied ‘the: land : 
oy and. 14> years have —o since e he applied to have the same e allotte d 2 es 
to him. | | ee cee ae 
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“to the one “entitled to: receive. it “upon: “proper | ‘relinguishment of the title 


ar ee the: location. by. those in: whom: itis: vested. 
| Some—Vesrep RrenTs—HQurrasie TrILE. 


~ Upon the location of scrip in: conformity with the wiatate: authorizing it, the. 7 ane 
‘holder acquires a vested right . and. possesses the equitable title. to the Jand, aoe _ 


. _ the Government. holding the legal title in trust for him. 
mE Scrr—Vustep Rieuts—EQurrasie TITLE. ee Gees 


- Equitable title to land located by” scrip vests: in ‘the jocator at ‘the. date the ae ; 


Land Department. accepts the scrip and issues. a receipt therefor. . 


Stove IALE-Brexp Senre—Locatton—Assrenmew?—Aiten arrox—Pownn. or > An ee 


ase _TORNEY—IMPROVEMEN TS.. 


While Sioux half-breed scrip is not nasignable, ‘yet ‘the. land. Jocated there. . hee 
- under. is alienable as’ soon as located and the holder of the scrip may give ~ a | 
a valid power of: attorney. not: only. for. the: location of the: land and for the as ee 
“erection of the. improvements thereon but. for its conveyance after location. eee 


-Powse OF Arrorney, | 


aie power executed for a valuable consideration : is a ‘power “coupled. with an « oe 


interest. ay . . 
| Soure—Powne OF Arrornny-—Ruvocation—Locatton—RExocarron. 


Although: the . power to locate scrip can not be made ‘inrevyorsbie; yet. the’ 
power of sale, when coupled with an. interest, is irrevocable, and. this pring 3% oe 
ciple is: applicable to. land relocated ‘under: the ° ‘power. to locate, ‘whether igs ta tak 


| aa “exercised by the scrips: or bye one ‘delegated to baa for. him. 





Where the power. Szecnted’ — a ‘seripee is: for a valuable. ‘consldévation eee = : : 
‘“ contains ample- authority: ‘to locate the: ‘serip or to relinquish. the land and ae Go” 
withdraw the . ‘application- upon relinquishment the Land Departinent: will - oh 


Ce not search for. grounds of doubt as to the present existence of the. power. 


| Scurp—Artomney. on 


authorized attorney who. filed: it and who was, at the date of. the filing, in a k ar 


| ne ae “proper legal possession. of it. ee meee 
| S10ux Hatr-Brewp Sonip—-AsSIoNaceN1—RuocaTtON— IMPROVEMENTS, 7 
* fmprovements made’ upon. certain land by: a Sioux. half-breed: can: not be feed 7 


“as a. basis for the location of. other land under sae eacaniee byt half. oo ta . 


"breed. Fee ky gn | a eee 
“Sortp—Durricare Cunriricate—Looarion—Hsrorbar., 


When a seripee procures. the issuance of. a: ‘duplicate. certificate upon. “antrue ie ve a 
oe _Tepresentations that the original is lost or. destr oyed and. thereafter makes . 7 
a location under. the: duplicate, he- ‘is ‘estopped from claiming rights. under 


“the original which. upon sConLIDE into, . the possession of the epee tment. t may 
be rightfully canceled. a me 
- DupanrMenrar, DECISIONS Crrmp AND ‘DISTINGUISHED. 


Cases of Robvert. M.. Stitt. (88 L. D. 815), Anna Be Kean. (39 ie Dy: 554), and ag ; 


| Jacob. Weinberger (44. L. D. 548), distinguished. 
| Dawox, First Assistant Seoretary: a , 


Beit anuary 15; 1909, Frederick S. ‘Schulz, as. gies iD’ fact fo. Homily S . 
a ee filed application to. locate: a tract oe unsurveyed | oo et 


oe oe | - "DECISIONS RELATING TO. THE PUBLIC ‘LANDS. s 2 ee 4a 


ee 2 eet of a. ‘duplicate feed iL Agwil 28, 1908, of certificate: 3A. te 3 ae 
40 acres, dated November. 24, 1856, to Emily Te Brisbois, aged. 12, ea 
ee ‘Oars, under the provisions of the act of July 17,1854 (10 Stat..304)) 


On June 22.1908, said: True, formerly.” Emily “in Brisbois, gave oe 


Lo eanis G. ‘Burke two: powers: “of attorney, one: ‘containing ‘power to. Pk 
locate the:scrip, make the. improvements, relinquish the land located, . 
“and demand. and receive back the scrip upon withdr awal of the aoe. a ee 
co : plication to. locate, the. other. containing. power to'sell and: convey: the. a ee a 
“sland located, bahich power to sell: for a consideration of. $250.00: was Se 
made irr evocable with the right to receive and retain. upon‘the partof 
the attorney in fact the proceeds of sale of the land for his own use 


and benefit... Both instruments: contain revocable: powers. of substi: = = 


ei tution. On. ‘September. 10,. “1908, ‘Burke. substituted. Frederick. oe: ig ea 

“Schulz in the power to locate: and Ted E. Collins in the power to sell. oe 
— Collins, by. quitclaim’ deed dated March 18, 1909, ‘conveyed the. afore- ee! 
said NW. 14 NE. 4 to Schulz, ‘who thereafter conveyed’ said tract to 


‘ - others, and title: by. deed passed through several hands but, was subse- : i : ae 
Hip quently: reconveyed. to. Schulz. by deed. of: February 14, 1916; which - ae ee 
title he still holds. The. original scrip was submitted in 1916: from @° 607 


another source with. inquiry as to its value. The. Commisisoner of. 


- the General Land © Office informed the transmitter that. under the rule. 
o en, Walter Bourke. (12. Ti: D: 105). the scripee was estopped’ from deny- © es 
ing: the validity: of the location: under the. duplicate and that the ove 
a : original was therefore valueless, and there could beno valid objection | 
“by the scripee to its. concellation. ‘The or iginal certificate x remains rast 
: the files of the commissioner's. ‘office: ee Se Sade ae 
. The approved: plat of survey: of the township hos desevibed Was “44 


a a filed 4 in the local office: February. 18, 1919. Schulz: declined to ‘adjust. . : 


— the. scrip. to legal subdivision: when: called upon to do-so: and: applied 


_. for a return of the scrip, stating the legal. subdivisions to. which it. 7a 


~ could be adjusted - were of no value to: him. : “The: commissioner: by 7 


ne Jeter. of: “August 4, 1919, for: _Teasons. hereafter stated, denied his - 1 
Dee request, and the register. ‘of the local office by letter ‘af: ‘August 19,5000 
es 4949) advised. the ‘commissioner that the: location’ had. been. adisied: ee 
oe a U0. the said. NW. ai NE. Me: On October: 14, 1919, Schulz filed'an: _ ae 
ee affidavit. setting forth more fully the reasons for seeking: to’ abandon ee 
ene ther location: as adjusted. “He points out that. Secs. 19,80;and:31,T. 8 F 
—* BGR. 5 W., were oversize and required on survey the establishment ae 
oraae an ‘additional tier of lots on the west portion of: those: sections, = 
oo and-ayers in ‘substance that. the surveyor he employed’ to locate the ©. 


NW. 144.2 NE: yin his survey : acted upon‘ the’ assumption: that’ ‘the. pa 


~.. township would be regular, from which assumption. there. resulted Ba oe 
“fo ¢ “error in. the. designation of ‘the: NW. Y, NE. 14 as the land actually. 0%. — 
ce poeateds, that accor rding to the survey the location | marked « on. the i a 


es ae ae "DECISIONS RELATING TO: “THE ‘PUBLIC. LANDS | no “tol ee 


oe eon covers, in about equal particu; parts. of Nw. Uy: NE: 4 ee 
ee amd NEY NW. uy of said Sec. 31; that the land was located . 

oo for oa. sheep camp” ‘and. is in‘ a_ quounidinode: country, ‘and, so ae 
- Jocated, -included.. both. springs to supply: water to the camp. and — - 
ee © grounds for camp site ; that: the survey reveals that the sheep camp is . 

' within one of the. gabdivisions and the. springs in the. other, and: one : 


~ is-valueless to him: without. the other and he is not in a position tor ke 
‘acquire both “ forties,” and that therefore to compel him to take one oe 


See On the other of. the: subdivisions would -result. in. the sacrifice of: hig ee 27s 
oy scrip. without. any. tesulting benefit: to him and. work serious injustice : 
‘to him through no fault of his own. A report. of a field investigator > 
peas contains the information that the springs. flowing 12,960 gallons per > 


a day are on the NW. 14 NE. WY. .The subdivision. to. the west. which 


tas is not properly. designated. NE. yy Nw. Wy, ‘but. which is lot 1, was - 


entered (Helena 019995). February 1 1%, 1919, and i era May 8, 1928, 
oo under the enlarged homestead act. — 

~ By letter of February 2, 1922, he commissioner * toquired ‘Serta. tae 

| chowiiee: from Schultz as prerequisites. to: the’ acceptance ofa re. 


a -Hnquishment, of the location and return of the scrip, which Schulz ao 


_ did not furnish in full. . He filed, instead, on September 6, 1927, an. 
application to amend his: original application by substituting the 
SE. Y SW. % Sec. 15, 7.3 NR. 5 EB, G&S. RB. M, Arizona, | 

repeating his. reasons. he the. original Jocation, as: adjusted, was of. 

-no-value: to’ him. The commissioner, by letter of J anuary 14, 1928, 


ey thereupon. ‘required | additional showings as a prerequisite to the eas 
exchange. requested, the nature of which. requirements and. those i Wie 
the: previous ‘decision need not. here. be: particularly. mentioned, aS 
| they. all either have been: impliedly revoked: or adhered: to and TQ. 


i stated. in. ‘the. commissioner’s | decision of. October. 20. 1928, “from 


which. Schulz has appealed. It.is sufficient to state that i in attempted ae 


partial. compliance with such. requirements Schulz has filed a. certi- 


fied abstract of title. showing the land’ has been reconveyed to hime ne 


‘ : : that the. title has not been encumbered except possibly -i in the matter - | 
of tax. liens; that he has'.caused to be recorded. among . the county. 


‘ records a relinquishment. to the. United. States. of the adjusted Toca- A foe 


tion’ executed in his own name and has filed a x dupliente thereof 4 in the: — - 


-  Jand. office, which i is with the record. - Bet oy ee 
In his: décision, of October. 20, 1998 en commissioner : deniieg the hee 


Dele. application. to relocate the. ‘scrip and. holds: the location has become oo 
perfected and the scrip satisfied, and advises that the location in - 

oy fe _ Montana. in the absence of appeal: would be approved. for patenting. — 
Therein: the. rule in Jacob. Weinberger: (44. L. D. 548), is: ‘applied, in eee: 
“which case it was: held that: “A. location- of Valentine scrip on un- 
a surveyed land becomes fixed and certain ope ‘identification of the | ne 


go 


ae rae eee Tend U by survey, and thereafter: the Jocator can. ‘foe abandon ae 
the location and have the scrip. returned. to. him.” Other imperfec- Cae 
"tions and obstacles to the relocation of the scrip in generaland upon. 
_». the land in: Arizona. mentioned by’ the commissioner. may be‘sum- 
pane ~ marized | as. follows: (1) ‘That. the power of attorney (evidently Tene rs a 
ee ferring to the power to locate). does not. authorize Schulz to sell.and a 
convey the land, consequently any. conveyance made by Schulz would . . 
5 ee De: invalid; (2) that the relinquishment of the land’ was not executed — ae 
oo by scripee, and. there i is no. evidence that she is now. living and.can 
execute a conveyance ; (8) that the: abstract: does not show the land = 
Gg free from tax liens; (4) that the original location was valid; the . 
a ~~ Jocator. conveyed. the: land. to Schulz and the powers of. attorney. 
oe -. became ° fully executed, and ‘Schulz: has no present power. to make 
.... further. location; (5) that: the application to amend is made by ae 
~.. Schulz in-his own name and for his own benefit, whereas it shouldbe. 
—. Pdade in. the name and for:the benefit: of the seripee ;. (6). that there 9 
gd AS rio! evidence: that. scripee has: improvements. on the. land: sought GOP 2. Sa 
ae 8 bee substituted, and. the. spphicewon therefor ; is in. conflict, with: a Pan we, 
ete settlement claim of one Buthal. | | | Be er 
~°.*. First, must be considered whether the ce in. . the Wencbarcet a Be 
re Hag application to the facts here, for if it does, that: puts. at: an. and: 
A pag ight again to. locate the scrip. either. by scripee or one author- ==. 
uO. jeed- to act for. her, and. renders: discussion of defects in the apph- 
- eation for relocation idle. ‘Wineberger applied to withdraw his 
-. .-serip because the tract. described i in-his application was, according £6: aces ae 
+. -gurvey, three miles distant from the land actually located; which was 
ie. “of another. survey. description and to which he could Shinin’ title: by a 
“> simply amending his. description. . ‘The department i in that case stated 
that: “It was not consonant with public‘policy to. allow one seeking = 
at. © to: appropriate public lands to play fast and loose, holding land from 
coe appropriation of: others $0 long as it: suits. his convenience, and seek- 258 
“sing to recover what he pledged as its price.” In Robert M. ‘Stitt eee 
fore (88-LeD: 815) it was held that. the granting of an. application forthe 
'-. return’ of scrip rests in the sound discretion of the:head of the de- 
partment, but its return would not be. permitted where the: entry can 
.® Be: confirmed and where. the ‘only. obstacle to. confirmation i is the: a: ae 
ae bitrary: refusal of the entryman to. supply. the necessary proof. The oe 
_ -facts-in the present. case hardly. bring it within the reason and spirit ao: 
_. of these rules. The locator here can not. obtain title to the land he Ce. 
ae located. and. intended: to enter. One of the physical features anda... 
large part of the land. constituting the. inducement for the. selection ae 
_ would be omitted if, under the commissioner’s decision, he is forced = = 
.. to take the tract to which: the location has been adjusted: Tf'the rule °°: 2. 
se HOR adjustment to. legal _ subdivision i As: considered. inflexible and ¢ com- ae a 
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ae i 
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oe: 


. - atte in ‘alk, ‘cases,’ instances: may. aly. arise sihere by hake o 
~~ shift. of area: to conform to such adjustments, the: locator: would lose. °°". 


- that part upon which his improvements: had. been’ placed, an int 
stances: where the subdivision upon which: such: improvements were. 
en placed. was in part rightfully occupied. by adverse claimants prior. 
GO: survey. “Under the circumstances here shown, it does not. appear — a 
fs us CA any legal’ impediment. or. administrative policy stands. inthe". 

way of setting aside the protested: adj ustment-and treating the actual... 

-. . location as. one not susceptible to. adjustment: ‘by legal. subdivision , 
without: sacrifice. of. the locator’s rights. and permitting the with- = 

drawal of the application, upon proper ‘relinguishment of the:title 

to the location by those in whom it is vested, and returning thescrip: 
.to-one: entitled to receive it with the: view: 46. its relocation on. other. a 


oe a land by one. duly: authorized: by the scripee to make such location... 
~The. commissioner’s conclusions as to the ‘requisite: procedure to ae a 


: : 7 . fee title to. the land, to. obtain. a return of: the: scrip, -and-as TO o-* 
_ the showing. of power oe , to ‘relocate for ‘the ae next: need ae 


on attention. : 


Substantially agar straneachone: acepecting the: giving by: ‘the - 


a ‘seripee of powers of: attorney. to locate and sell and: the: exercise of: — | 
-.. rights: under such powers as appear: in ‘this case have engaged the oe 
attention: of :the courts, and: conclusions | have been expressed .as. to: 


ana the legal effect. of. such: transactions, - Tt seems to. be settled that ater... 


: the scrip 1 is located in: conformity: with the acts of: Congress, the holder.” 


~-aequires’ a. vested right and ‘possesses: ‘the equitable: title:.to the land, “< ae 
the Government: holding the legal. title, in ‘trust for: him... Midway ihe, 
Company v. Eaton (183 U. S. 602, 619); Larriviere: ve ‘Madegan Chas 


Dillon 455; 14 Fed. Cases: No. 8,096) ; ‘Heerman. v. “Rolfe. (QT N. Doe = 
45,145 N. Ww. eas Merrill ‘I L. D. = 207) BL C. J. 528, ae | 


= cases there cited. (eee 7 
En’ the cases ‘of Prank Burns 5 (10 Le ‘D. 365, ‘870). aad ron A ee 
- Bruns‘ (15. L. D. 170), upon | the theory. that on ‘unsurveyed land the.” 


pee ak scripee’s location» was on- the: same’ plane as those of a settler, ibe. eS 
oe Was held that the. scripee - had only. a preference right of: entry : S i 
against. others, and the right was not vested until the land was ad- 0.7. 
- justed to survey. A: later decision—EFdward FB. Smith. (51 lL Det 
a 454)—expressed the view that the principles in. those cases were Mo 
- consistent’ with. more. ‘recent rulings” ‘of: the. “Supreme Court.» Sb ees 
. - Heerman: v, Rolfe, supra, it was held that the equitable title vests Ler te 
at the date the Land Department. accepts: the scrip. and issues a.re-. 9: 

3 ~_ceipt: therefor. To the: same. et is Harmon Va: Clay sion oh Towa, mone 


86, 50 N. We 54). : ale lt 
| "Notwithstanding the scrip is. 3 ot assignable (Fella + v. Paiviol 145 


. _ | “DU: 8: 317), the land. scripped is. alienable. as soon as located, ad thé . 
ee holder of the" ep may give a. -valid poe of: peoone not only. for a . 


# oe 


ae Strong. (oF N. W. “BTB) ; * Midway, Company. v. , Eaton, supras ‘Dole os 
Wilson (20 Minn. 356) ; Lhompson v.. Myrick. (20.Minn. 205); 
Gilbert y. Thompson: (14 Minn. 544). Although the power to Togate: 26. 0: 
oe Can. not. be made irrevocable. (Anna Rk, Kean, 389° L: :D.: 554),. the » ; ae oot 
“power. of sale: when. coupled. with an ‘interest is ‘irrevocable, and if .- as ty 
a executed. for. a valuable: consideration, it is a power coupled with, < 

an interest. Buffalo: Land. and. Eoploration Compe v. Paha ee 


ae supra, Heerman.* Vi Rolf ey supr ae 


> Applying | thése. “principles. to the: facts: in oe ee case, it: ig OE . 
“aad dear that. the: ‘conveyance: after the location of the scrip by. Collins’ oo 
ies Ses under the power ‘to. sell. vested a good. title in Schulz which he could . _ : 
~ successfully assert against any attempt by. the half-breed’ subse 
ae quently. to sell to ‘another, and it. would form.a ground for. compul- Pee 
“sory, conveyance: from. the half-breed. . Upon the: issuance. of patent ~~ 
~-seripee would: be holding only the dry legal. title which ‘Schulz, Ae 
. der.the doctrine in. Midway Company v. Zaton, could coinpel her te 
~ convey. to him. ; By. the abstract. Schulz. shows complete title in him- : 
~~ self, and no.. further assurances’ are: required . from the half- breed 
or. her: heirs: by: way. of. relinquishment. of title to the. land or other- : 
oo “yPise’ to. remove any. cloud on. the title of the United States to the: 
~ land located. The power to ‘sell, being” irrevocable would extend, NO ae 
any land that might be relocated under, the ‘power. to. locate, whether oe 
- exercised by. the half- breed or some other. delegated. to act for:her. ©... 
a The existing power. under which’ Schulz: acted: ‘contains: ample. au-. ° 
aS, thority. not: only. to make the. location but: to. relinguish the land and : 
withdraw. the application. ‘There. is no ‘suggestion that such. power’ 
: has béen: revoked by death. of. seripee, or ‘by another’ instrument,. and | Peer 
oon the department does. not. deem it necessary. to search for grounds Of 
- “doubt. as to its. present existence, particularly as the half-breed: has rae & 
ce received: consideration for the. power. to. locate the’ scrip fouch, myiasis, 
excess: of. $1. 25. per: acre. The only loser’ by. the failure. of location. Rane aes 
_.. would be Schulz... The scrip. was. delivered to the. “person paying. 
pee fo the: money. to: ‘protect: him’ against the exercise: of. the rights ad- 92.000 
“versely: to. him: Patterson Vv. Lane: (6 Terr. LL. 92). Upon cancella- Re 
— — tion of the scrip entry, ‘the ‘scrip. -should be returned to the duly or ae 
es authorized attorney who surrendered the scrip and. made the oe oon 
_ tion, Joseph Gardepie (Copp’ s P. L, L. 1334, vol. 2, 1882). ee ae 
a? ee he: application. to locate the: Jand in: ions was, however, prop- Tags ee 
— > erly rejected. - ‘No improvements have been miade thereon in. behalf 
~ of the seripee. - ~The contention in appellant’s brief that, the j improve 
ee = ments. made ¢ on, the land i in 1 Montana 1 may be. vicariously er to Se 


So ieee y ‘DECISIONS RELATING TO.-THE. PUBLIC LANDS. ee BOT oe! 


ce isthe. encoun of che: ian and for the erection, of, thie, as . . 2 - 
_ thereon, but for its sonveyanes. after location. See 3L C. J. 528, - eer ee ee 


rar atieeenee ete Tee . ae Ye ; 
- 4 nL. 
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| i : ; the land: in capo is ; withiout Wer “andj is "plainly 3 not a sla i ; : : : 
oe with: ‘the statute which: ‘permits: the location upon lands “ por which - fae, 


they. (half. breeds) have respectively made improvements.” This — :e 


> defect. in the. application is vital, and no - others: mentioned by: ee a 


So commissioner need: be: considered. . a ae oe 
‘It is the conclusion ‘of. the eal that all I: beneliéial: interest nee 


ioe in the original location. was under valid powers of sale alienated by 
the seripee, and the. equitable title became vested in ‘Schulz; ‘that: he". 
has’ relinquished. such title to the United States, and no. ‘attempted aes 
ae alienation subsequent to execution of the ’ power of gale by: the scripee ... 

_.”. er by anyone in her behalf or claiming under or through , her would: ~~ 
_. * affect. the title of the United States, consequently upon a sufficient 
eo showing by: Schulz that no. tax liens affect. the. land» located, the eae 
> entry may be-canceled and the scrip ‘returned. to. him, no assurances. ee 

» 2 <>. being necessary from the scripee or. her. heirs, if she is dead, that. 
~  s ghe or ‘they, as the: case may be, have not. alienated the land ‘because 
she’ or. they have no beneficial interest in-the land. that ‘may ‘be. 
oe _- alienated. In the decision’ appealed from, the. commissioner quotes ets 
at length from his: ‘previous decision of February, 2. 1922, ‘which in 
-.. part reads: “In the event that the location is. ‘eanceled; the question 
- a - of returning the original certificate. and to whom, will, ther be given. ; ae . 
-... consideration and the duplicate certificate, having ‘been erroneously — 2s 
-- igsued, will be ee to the Commissioner of Thdian Affairs hae 


ie ~ cancellation.” toe : eee 
“~The duplicate: was, “however; ae ‘improvidentth. cote Te was ee 


a issued’ upon affidavits filed by. the senipee that the ‘Origine was. s lost sae 


ena. a or destroyed. ake oe eae 
The departanent. he. authority. toi issue a ‘duplicate on cack ee Te 


at 7 “Administrator of Bernard: LaBathe Cre Le D, -1). The duplicate oe 
was not issued by reason.of any error on ‘the part of: the. Commis-' 
> sioner of. Indian. Affairs, ‘but. by reason. 1 of allegations By seripee. not ne 


as ‘in accordance’ with. facies See 
Tt has been. held that. ‘the seripee is S cAcpped fro: om ‘slaliniiig’ “the rae 
inivalidity, of a location made under. the duplicate. Walter Bourke Poe 


Ao LD 105). The estoppel does not arise, however, from making - ee 
is 2 the: location, but from the conduct. of the scripee. in procuring the, ae 
“> issuance of a duplicate on untrue representations: © The. duplicate is 


- sufficient evidence of her right to locate land under the act of 1854,. 


and she can not. complain if the ‘department considered it advisable A 


under the circumstances presented | to cancel. the. original. The a 
-Government’s. obligation to her. can be fully performed by the use 


of the duplicate. In Anna R. Kean, supra, It is. stated: “ The de- 


- nae 2 bpaietin by decision of oe 24, 1908, held. that as the original a | 


» 


a iti is now in 1 the: possession. of ‘the b department” Ae Se 
to locate: said’ original: ‘was “necessarily : Tevaked: iby the subsequent ees a 
_. powers under the duplicate: which were exercised. .The.duplicate, 
$0 far-as: it. appears,. came lawfully. into. the ‘possession. of Schulz) oo 
and the location as made. having: been. held herein to: be impossible OF 
consummation, the presumption. of law is ‘that the scrip is in the: 9 


ro: expteeeed: 
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es serip was in BSistenioe ‘thera: was. o- ‘authority: 65 issue ‘a. a duplicates Dae 
-_-but the decision referred to did not go that far. Jt held. that the = 
ne “issuance. of the duplicate. did: not. operate as a. cancellation. ofthe 
] ~ original and» that ‘the. duplicate in: view: of the existing: situation. oe 
a Eaeote be. treated. as a, lly” ae _ The record shows in the present Ce ate 


othe 


7 custody. and. possession. of the attorney empowered to. locate. it, ands" ei 


_ while in fact it is'in.the custody’ of the Government, the plain duty. (ies 
“~ the ‘Government is to’ return it to the: attorney in fact who filed it 
“and who was, at. the date of the. filing, in proper legal: possession — ie 
of it. Joseph Gardepie, supra. Schulz has no: right to the posses- 0. 
-/ sion’ of the, original and to cancel the duplicate. would be to-visit 
En upon him the’ consequences: of the fault of the scripee. ‘It, therefore, _ as 
is held: that the. original certificate. should: be returned. to the Com-_ a 
“missioner of Indian Affairs for. cancellation. and. Schulz, upon. com- ee 
- “pletion: of his showing of nonencumbrance. ‘on. the original location, wae 


should have returned to him the duplicate: scrip. 


‘The inspector. reports the volume of water as aioe indicated’ on vee oe 


es the NW. 4, NE. 4 is sufficient for the needs of 2,000 cattle or: 5,000. 8... 
sheep. and oo about 4,000 acres. of ‘grazing land. The tract 8 
seems clearly subject to the withdrawal by. Executive order of. April ee 
Se LT 1926: (51 L..D. 457), and is not subject: to. other filing, entry for 
e selection. The. register. of. the ‘local land office should: be: directed’ ee 
2 that. sitaultaneously with the notation of the cancellation of the loca- 2 


tion’ Great Falls 074743. there be noted in the appropriate. place ont oe 


oe the tract books of his. office. that. said tract is: withdrawn and Te - ape 
vee served from. any’ selection, filing, or. entry. of public lands. under Heat ey 
“order aforesaid, and 1 no. such Aling; ¢ selection o or rae, of said Jan de; oo 
sate ever be'allowed. ea ie 


aes modified heredt, thes commissioner’ ’s decent is. ‘ aiftrmed, a the” oe 
~~ ease is. remanded for procedure . in. | accordance with the: ylews: “above Poe oe he 


BY 52221 vot 299 
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ee 2 Dixons. First Assistant Secretary: 


UNITED, STATES: Y ‘THE MILLFORK om AND. SHALE ‘COMPANY ., : 


Decided sprit 18, 1929, 


 Miuvine “Otare—Loe ‘Cuane—Pracm ‘Otar—Inenovenenns—Conrourry— “ ee, 


“Patenr.. 


The rule enunciated | in “the departiticntal decision of’ William ‘Diaidson: “(a0 ie = 
L. D. 17), that where a number of valid lode. locations, forming upon the. 
| - ground a. contiguous. gr oup. are embraced in. ‘a single. application for patent, ce Pe 
2 upon which due publication and posting. of notice has been-had, and‘the 
bas ie eos a, application is rejected’ as. to one of. the claims because of insufficient patent es : 
a a improvenients, ‘the © remainder of: ‘the claims, although- not in. themselves az 


me ns contiguous; may. ‘be. retained and embraced in“a einai entry ¢ and ats AB - 


| equally: applicable. to placer claims. 


~~. November’ 6,. 1925, ‘The. Millfork: ‘Oil: and: Shale: Coinpany - filed ; — 
© ae faneral application, Salt Lake City 036547, for. patent to three’ oil — 


ee shale placer claims, all within the Uintah Forest. Reserve, ‘situate 


oe in Ty 10S. R. 6 Ey, Ss. L M., Utah, named. and described. as to loca-. 


. tion’ as” Reta No- OK ‘embracing ‘the: ‘SE. Vy: ‘Sec. 4; ‘Aetna No. 3,.. mn 
embracing: the. Sw.: ye: Sec. 4, and’ Aetna, No. 4, ere the me 


: : SE. Yy Sec. 5, and constituting: one tract of land. | 
At the instance’ of the Forest. Service ‘contest sgiipesedines were: 


ie Sea instituted, and thereafter’ such: proceedings were had: that by depart- a 
mental: decision, dated ‘November: 12, 1928, the application: to patent 


Aetna No. 3 claim was’ held. for: ejection and the entry thereof for 


oo _vancellation. because of insufficient, improvements ' thereon, “and. as to... 
claims Aetna No..2 and Aetna No. 4 the contest, ay roceedings vere. ace 
se ‘dismissed, and such. decision became final. ee _ 

eT he: ‘Cosimniasioner of: the General. Land’ Office. o letter to" the : 


eo register ofthe local land. office, dated J: anuary 26; 1929, stated that. >. 


- by. reason: of the: eancellation™ oF the application: ‘as to. ‘Aetna: Norge": 


7 _-claim,. the: remaining claims, _Aétria: No- 2 and: Aetna. No. a. ‘covered ee 

= oo by the’ application: ‘are: not eonilonees and. for that. reason the entry. "| 
os should be: canceled-to: the extent: of Actna: No. 2 or Aetna No. 4, and oor 
a a directed. the register to notify the applicant that: it: would. be allowed in 
ane to elect whether it desire eS patent. to Aetna No: 2 or Aetna, No: 4s ‘that. = - 


upon receipt of such election. the entry. would: be finally ’ ‘eameeléd. aS ty 


= to. the other. claim; and that. if the applicant failed to make. election eg 


: : : or to’ appeal, the entry. would: be. cancel to the extent of Aetna No. 4 i 7 | 


“The. applicant has appealed. | 


While the claims, Aetna No. 2 and Neen No. ae are not Pp oneeie ee 


= os three claims covered - by: the. application formed’ ‘a’ ‘contiguous. nite 
eo  eroups. The rejection OL: the. application as to one of. the clairas th 
at oe because. of. insufficient impr ovements s affords. no ‘ground for cancel: 2A 


2 g8BEE LT "DECISIONS RELATING: TO THE. PUBLIC: LANDS oo /Oe 


o : ey e ‘the. a of! one of ‘is remaining claims because | not : ae ie 
: contiguous with the other. er eee 


“As to lode claims it has soon hy held (Walton 1 Davoson, 40 Ty .D. 1, = ee : 


a “aylabiis) == 


Where a. number: of valid lode Jecations, forming ‘apon the: ‘ground al. ie a 


: ue ea group, are-embracéd in.a single application for patent, upon which. due on £ 
a “publication” and: posting: of notice has: been. had, and the. application. is rejected 


‘: ‘as to one. of: the claims * because. of. insufficient. patent - improvements, the’ eo ® nae 


retained and embraced ina ‘single. entry and patent. 


is remainder of the claims, ‘although “not in. themselves cont: guous,. may. nS cae 


There: is no reason n why: the same tule should not be applied ed to fe ee 


= _ placer claims. 2° 


The decision appeated from i is 


“COLOR or. TITLE CLAIMS: TO. PUBLIC LANDS—ADVERSE - 
| POSSESSION : 


“Ixervotions | 


- [Cirenlar No. 1186) 





| Depanranen or THE : Inrmion: : 
eas GENERAL Lanp ‘Oreton. 
| Washington, D. e., Apr) 15, 1989. 


| “Reorstens, Uninen’ Srares Lixin OFricns :. 





Attention is called to the act of December 6 i 1928 (45 Stat. 1069): oo 2 


. “entitled. “An act:to authorize the Secretary, of the Interior. to ‘issue - . 


‘patents, for lands. held under color of title,” which’ ‘provides: 


“That. whenever. it shall be shown to. the. satisfaction of the’ Séccetary’ of the . . <r 
ie Interior. that. a tract. of publ. C land; not exceeding one hundr ed: and sixty acres, ae pa 
“has peen. held in’. ‘good faith and. in: peaceful, ‘adver se, possession. by a citizen 


we . 


of ‘the United States, his: ancestors. or “grantors;- ‘for more. than’ ‘twenty years | pga ie 


_ under claim or color‘of' title,-and that:valuable improvements haye'been:placed 2 
on such: Jand, or some part thereof has been- reduced to. cultivation; the: Secre- te cee os 
> tary may, in bis discretion, upon the. payment of not, less than $1.25 per acre, 
tee Oe cause. a: patent to. issue for, ‘such land to any. such citizen: ‘Provided, That where 
the area''so: held is in’ excess. of one hundred’ and: sixty acrés. the’ Secretary may... 
pee determine. what particular. ‘subdivisions, not exceeding: one. hundred. and. sixty = 2 oe a 
“"geres, may be patented hereunder: ‘Provided further, That‘ coal and all ‘other 22 
oe . Aninerals. contained ‘therein are hereby reserved to the. United States ; ‘that: ‘said ee a“ : 
. eoal and other minerals shall be subject to. sale or. disposal by the United = 
“States under applicable leasing and mineral land laws, and permittees, lessees, 
2 ar grantees of the ‘United States shall have. the right to enter upon said lands 
for the purpose of ‘prospecting | for, and mining such ‘deposits: And provided. - ae ae 
oe further; That..no° patent. shall issue: under: the provisions of this..Act for. any _ ae 
on tract to which there is. 5a conflicting dlaim adverse, to that, of the applicant ee eee 
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. 1 


odie, oy tants and anti such. ‘dlaim’ shall have been “anally adjudicated. in. favor ra os : 
one such applicant. 3 : ie: 
a ~ Sao. e ‘That upon the filing ¢ of, an 1 appllestion to purchase. any lands subject ee 


cath ag! ‘the: operation of. this Act, together’ with the ‘required. proof, the: ‘Secretary. 
ce Or the Interior. shall cause the lands: ‘described in said application’ to be ap- 2, 
coco : praised, said appraisal to. be'c on the basis of the value ot such lands. at the date ee oe 


a; or ‘mprovement: of the. lands “bye the: eceleany or hig:  prediesedstirg: in “interest, ae = 
A ere and in stich: appraisal. the cuedces shall consider and: etve, full’ effect to the a se 
eae otal of any such applicant. Si ea ee a 


oe This: act. authorizes “the: Sectktaiy in wae Aiscretion ue issue ; ae 


| as na patents for. not more than 160 acres of public land, to citizens: of the? 

2 United: States, who. have, or: whose. ancestors . or. gvantors have’ held . 7, 
the land: in’ peaceable. adverse ‘possession’ for. more than 20° years ies 
eos ander’ claim or ols on fatle; oe Dame for the Jand a at not ‘less es, 


ae i. : than $1.25 per‘ acre. eo oe 


oes Only claims. ire _ surveyed ee ‘will. be "yecdenined: inde this ee 


- oe act: ° I unsurveyed land is claimed, the filing of such claim should —_ 7 


_ be deferred until the. land. has been n surveyed and the Plat of cle 7 
i thereof | has been officially filed. : 
on Applications under this ace nee be filed eran thie seapictet of . 


ae the district land office for. the district 3 im which the land: ‘thus: applied. . - 


* for is situated; cor if there is no district land ‘office in the State. 
where the land is situated, then the ‘application must: be filed with the - 
: Commissioner of. the Géreral’ Land. Office, Washington, Doo 


oe 4.No. special forms of: application are provided... “The application 2 
~ > must be under oath and in. ‘typewritten 4 form, or in pee le manu- : 


~seript. ie ere . | 
a Be Perdonia Pee for ‘patetit. ‘ander. the ‘provisions. ‘of ‘this: ‘act. | 
~ must show by affidavit: that their possession, or the. possession ot | 
. their ancestors’ or grantors for the 20 years next preceding. the filing ~ 


of the claim. has. been. peaceable and adverse, by setting - forth. the oe 


facts of the. possession. and not merely the conclusions, and that such — 


application is made in. good. faith for: their own n benefit. and not. for ol 
as ‘the benefit. of. any. other. person. ae > : Sel 
6. TF improvements have. bea: ineed! upon: dhe land applied. tory. | 


ae ee nature-and value thereof should be. set forth, together with 7 


| the time of their. construction. and cost, and. by. hon constructed. fice 
. ..%, If any of the land has been reduced: to cultivation, the amount 
of land claimed to: have been so reduced, when it. was So” reduced, + ae 


ap ad ‘the: nature of the cultivation should be set. forth.» 


aot ‘the ‘claimant 18. claiming as. a “record owner or’. ‘ander color = 


4 ‘ es 0 £ ene he will. be. required | to. file, an abstract. of. title certified. to. by . 5 : 
-  @ competent ‘abstractor showing the record ‘of: all: conveyances of 
Ss the Jand-up to the date of the filing of the ‘application. If he is ~ 
Poe not a record 0 owner and no abstract of title can’ be furnished he will: ae 


me oe BB "DECISIONS RELATING: 0 THE PUBLIC LANDS - were ce eae 4 


et: ‘be required to file affidavits setting: forth tha names oe all: the. apg? . 
_» -possessors of the land, periods held by each, giving the dates. Ri sie ae 
he how. each’ possessor. ‘acquired possession : ‘of the land;. the “date®the-" 0° 7 
fa claimant. took: possession: of the land, how he ‘acquired. possession. ok 
thereof and. the manner ‘in which, each of the DOO, has eee ee ee 
Toe tained | possession ‘of: the land. ee ae ae 
ee QT Ft the claimant i 1s a ‘natural | person, “the a affidavit heads eek forth: = ies aoe 
ead whethex the claimant js a male ora female and whether the’claimant ee 
is a-native: born. ora naturalized citizen of the United States. If. 9 - 
. claimant is. a. female, the affidavit should’ set: forth whether she is. 
married or single and if married the date of her marriage and hn eee 
facts. concerning her. husband’s citizenship.” ‘Tf the claimant is:'a ° - 
sae naturalized. citizen of. ‘the United. States a. certified copy of the wees pe tia 
~ tificate of naturalization should be filed. ‘Jn case the land is claimed = 
oe by” a oerper On a | certified CORY: of the articles of ae eer 
_ should. be filed. oe patie a tn ee 
_  10.-The.said at. doe: not 4 contemplate the sodeuanitigh’ of any ‘dain. ee 
for more than 160’ acres: (or approximately. that area, under the rule 
oo of approximation), 3. and no person claiming more than approximately. ee 
_ 160 acres will be permitted by transfer of portions of the land claimed — a 
.. to: secure recognition of his claim, through himselfiand his grantees, = 
for more land in the: aggregate. than, he could: purchase’ in. his” Owihic x7, 
ae name. It must be shown, in each: case. ‘that the land claimed. is moth 
ad "part. of a claim which. embraced more than approximately 160.acres 
Ce On December 22, 1928, or if the land claimed i is: patt'o of such: Be. Jarger. Sag 
ce claim, the full: facts yélative thereto must. be shown. - ee 
yo ET The: claimant must in each case: show whather or not he. hag? ee ae ae 
ee ‘filed any other claim: under: the said | act, and if he; has filed eaioflee Be aoe 
claim he must identify it... 0: : : ee gaa ee 
flee ‘Every. material fact. ealed in: ihe claimants affidavit. or proof! Se ae 
“or necessary to the validity. of his claim not established by competent 
documentary evidence must. be: stibstantiated: by- the affidavits of. noe | 
ea «Tess. than two disinterested persons having’ knowledge of the. facts: 2°. Po 7S 
Peat Ces aig the. land’ applied for has :been: surveyed, ‘and: is. subject tou! ae 
: op purebiagé under this act, the register when the application is filed'in) <= ~~ 
a, district. land. office, ‘after. the assignment, ofa serial number thereto, eo ae 
.-- Swill note the. application on ‘his records and will. promptly. forward. Pas 
ae ' same to the. Commissioner. of, the: General ‘Land. Office... Where: there’ Boe ae ae 
» is 'no district. land. office, and. the: application i is filed” directly ib thee 
iy General. Land Office, the proper‘notations willbe made on the records 
Oe ek the: General: ‘Land: Office. . When. such. application has been re- 
+ ceived in the General Land Office, it will be: ‘promptly forwarded to 
oo the proper. field division. for. y Appraisement. in. 1 accordance. weit: the eee Mh, 
ee “terms of the’: act. a Pe hy 


. ce Re . 


eae 
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ers The ‘sppraisdment shall te Made on “the as of thie Salee of aan - 


: oe funds at'the. date of. appraisal, exclusive of any increased value. result-_ ie ; 
» ing from the development or aprevement oF the lands by. the ADEN : 


cant or. his predecessor in interest. ee ge 
it as tes Tf; upon consideration. of the: pplication 3 in “the: ‘Gesénal- Tana oe 
Office with report and. appraisement. it shall be determined that the 


oe applicant i is entitled to purchase the. lands: applied for, the applicant es os 
+ will be' notified: at once, by registered, mail, that he must within 30 hen 
days from service of notice deposit. with the register:of the district 
case Tamd: office, where there is a. district land office in the State where the ay 
and: is. situated, or. swith. the receiving clerk of the General. Land © ee 
ie Office, where thee is no distriet land- ces the appraised: price or pe ee 
ce thereafter and without further notice, forfeit all: rights. under his’ ap- one 
. a plication, avheroupen: the land will be subipt’ to ao under oe ae 


aa te . | cable: laws:: a Ba 
16. Upon tie nee of the ‘appraiséd: price a ae lind: in: eae pee 


ee form: 


7 *  aistrtet: land office, when there is one.in the State, or in the. General : 


~. Land a notice oS publication will be issued: in the Sollowing 7 


(Name- ‘oft applicant) . (Re oF address) - 


? a applied ‘under the: ack of. Congress. approved December 22 , 1928 (45 Stat. face 
1069), to ee aba manen age 


Township —--.---.-. “Range ~----22:" Meridian : beets . State ee 


“ claiming: under ea we) ee 
: . (Grounds of claim). ase 


“ALL persous elaiaing the lands adver sely W ill: be dillowea wa 


: ~ patent. under. the. aforesaid application; copy. ‘of: objection’ to" be. served. | on the : . 
= applicant. The. appraised. price of: the. land. is: sans ee gi ee 43 , 


Such notice ‘shall be published. at. the. expense ‘of the: applicant in nee 


cS ee newspaper ‘of. ‘general circulation, designated by'the:register or. the = * 


commissioner, as: the’ case may be; “in the: vicinity® of: the. land ap-~ 


— | | plied for. If it be: a. daily paper, ‘the. publication: inust be inserted in — 
oe BO. consecutive issues ; if: daily except Sunday, 1 in oe - ‘weekly, oe oe 


oe = 55 ‘and if semiweekly, i in: 9 consécutive i issues. a ees 
‘The first. day of publication: must be at Teast 30 days? before the wae 


Cs : ; a date set in the notice before which protests shall be filed. AL copy: of - oe 
: bee the notice: will be: posted | in ‘the district: land. office, or ID. the General. | x : 
nate Tand. Office, as the case: may. be, during. the entire period of. publica- — a aS 


- Notice is’ hereby" given ‘that. fae ca eee a : | 


to file in ‘this: office, ‘their “objections ™ ‘to: the isswarice: of a 


: tion. The: applicant. must file byidence. showing that publication has” 


-. ‘been had. for the. required time, which: evidence must consist of the 


affidavit of: ‘the publisher, accompanied. by: 2 copy “of the ee os 


a 7 ‘published. - 


Oye ATS Upon’ sibtissiot of sabiatactory’ ‘proof of. publisstion! ad 
: “posting as provided i in the foregoing rule, if no. protest. or contest’ 1S 


pending, « or no. other’ objection PRE: final. certificate: will: be a 
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oy = nd eee care ‘shall ion upon: ae ‘Face the’ ‘following + 


_ “Patent to contain’ reservation of coal and all. other minerals, and... 5 See 
Py Pe conditions: and. limitations . provided by the act of. December | ae 
ey 1928.” There. will be incorporated i in ‘patents issued on. such. entries ee 
ss the: following: & Excepting. and - reserving, however, to the’ United a 
>. States. all. coal. ‘and other minerals in the. lands -so- entered ‘and — - ee 
fea patented, together. with. the. right: of the. United: States or its. per- cs. 
_- mnittees, lessees, or grantees, to enter: upon. said lands for the. pur- Ae ae 
pose of. prospecting. for and: anining. such’ deposits: as ‘provided: by" ot 


a = ‘the act. of December 22, '1928.”’ fe ae! o5y 
of 1S ‘The. said. act. of* December’ 99, ‘1908, “inpliealy: aie ‘and. Hg 
ae supersedes the. local act. of oe une 58, 1926 Gas Stat. as relating oe ES es 


Ste ae Mexico. 


"Taos. oO. Haven, | 
Acting ¢ ommissioner: 


| Approved: ay ae fogs a ey a aoe is i oe 


Jos. M. ‘Dixon: aes: oe ec. 
First | Assistant 8 Sconetary.. eee 





“STATE | OF WISCONSIN oe ee 
“Devided Apr us 16; 1929 ee Pn eR ee Raa 


oe ‘Swame Lane tivpcan. Lanps—Weriprawat—WisconstN—Srarures.. 


A reservation: by. the. United” States ‘for: Indians, subsequent” to ‘the ‘swamp ; 
land’ grant. of ‘September. 28, 1850;- “within a ‘region. or. ‘territory formerly 


.oceupied . by: them: ‘but: which. had. theretofore- been: ceded: to. ‘the’. United oh 


; . States, was ineffective as. to. SEED, lands the: inchoate title to. ‘which. ‘had, : 
“already passed. to. the State. oe eee, oe fare te 
Court. AND DEPARTMENTAL. Dncrsrons Creep. AND. ) APPLIND. 


Cases of United States V. “Minnesota. (270 Uv. Ss. 181), ml or Wisconsin in (19 < - s ; 
LOD 518), and Stockbridge and. Munsee Indians Ws State gue ‘Wisconsin aa oo ae 


ae ie D. 17 de cited’ and applied. 


a Din, First Assistant Saarceiiye 


_ This is an appeal: by. the State. of. Wisconsin: from, the, decisicrs eo 


oe - the: ‘Commissioner’ of. the. General. Land Office: dated ‘September; 15, ree 


oa 1924, rejecting. and denying. its claim. to. NE. ce NE. yy Sec. 12, T.389. ae es 
ONS R. 8 'W., 4th P. M, ‘under, the swamp: ‘land i grant, of, F September, te ere 

oe 28, 1850. (9. Stat. B19). - - ae eae 
| ae tract in ciation. is syithia, the: boundaries. of ‘the: Lac. Court: ek 


| 2 Oneiltan ‘Indian Reservation, and. the action. of. he. commissioner fa a 
rested. on ‘an: “opinion “of the. Solicitor for: the. Department: ofthe oo = 


- ‘Interior rendered. June. 29, 1922, holding that swamp Jands within.” : a 


said reservation. did not pass: to te State under the grant. . 


oe Tt should: be’ observed at. the outset ‘that, the State’s. ‘appeal. WHS, 
fled October 20, 1924. Action thereon v was evened by dl this. sop snee ee 


ves OTB. _DEGISIONS RELATING: TO. THE: PUBLIC ‘LANDS. “vols oe 


a ae fice: ‘Yebiuary. 18, 4925, pending doeiina den of a case re 
ce  States-v: Wisconsin) in the Supreme Court of the United: States in- = 
ae, volving: the. right. of the State under the swamp grant to. lands of : 
os. “this'character within Chippewa Indian Reservations. A suit involy- es 
. cok ing: a ‘similar question. had: also. been. brought against. the: State. of! a 
~:... Minnesota.- In the latter. case the Supreme Court: handed down. a 
2 decision. March 1, 1926. (270. U. 8. 181); holding i in substance. among ‘oes 
ae other things. that the’ swamp- -land- act of 1850. operated. asa grant 
on: ae prapsent, and. that a reservation by. ‘the: United States ‘for: ‘the ae 


72 ley formerly. ete "By: ion ae which ere theretofore.: ‘bean er 
o- eeded- by. them.to the United. States, was ‘ineffective. as to swamp lands” ates 
a the inchoate title to which had already passed to the States In © 
. view of the decision | inthe latter case the. bill of complaint against . =. 
‘Wisconsin. was. dismissed. October 4,. 1926, ‘on motion Of Sohaton nee 


a + General Mitchell. for the: United States. (273 U. S. 769). ae 
e ~The instant case. is ‘therefore ready for. action.” The tacta's may be. eae 
| briefly. stated : By treaty. of July 29, 1837. aCe ‘Stat. 536), the ‘Chip- 


a  pewa Indians ceded to'the United. States a ‘large tract of Jand- east = 
oof the: Mississippi River. and. south of Lake Superior, . ‘including = 


| within. its boundaries the parcel: hereinbefore described; and by a ~ 


_ treaty’ made i in. 1842 (7 Stat. 591). they: ceded a further part of their. |: ; 
~~ country. adjoining. that. ‘ceded before.. In ‘the first. treaty the In- © 
~ dians. stipulated for Ge ‘the: privilege of hunting, fishing and ‘gather- 


oe ing, the wild rice. ‘upon. the Jends, the rivers andthe lakes included. = J 
_. In the. territory ceded. _ during the pleasure of the Presi- -. 


dent: of the United Stata a “Sn: the treaty of 1842 they were guar- 
-‘anteed a similar. right, ‘viz, “the. right. of hunting. on the ceded. 
| territory with the other usual privileges. ‘of occupancy» until Tequired. 


: - . to remoye . by. the, President of the United States.” | _The Indians — ; | 
os were ‘allowed. to roam over that. country, and no. change took place" 
~ jn their: occupancy except. as provided’ by the treaty of. September. = 


80, 1854 (10 Stat..1109), though the United States had and exer- 


ae -cised the’ Tight. during that. period, at will, oto. dispose ‘of any pon oe 
Soest tion, of the ceded ‘territory to settlers or’ otherwise; sand it was dur- — 
oe ig that period that Congress passed. the act of September 28, 1850, . 3. 
supra, granting the. swamp. lands to the several. States.” “By: the. 9” 
os) treaty of 1854,. supra, the: Chippewas ceded a part ‘of their” territory, 
a ve previously: retained: in ‘Wisconsin. and elsewhere, and. -provision was. 
oo... made in’: consideration thereof. for ‘the’ formation. of “permanent — ts 
ee reservations for their 1 use, “ each equal in extent to: three full town aa 
a ships, the boundaries of which shall be hereafter agreed upon or 
vt od fixed under the direction of the President.’ oe ah was. agreed that. one. — 
oe these veservations | should be a tract we ‘on Lac. Court Oreilles,”, oe 


iets eithin the ferritery. i which, the Indian ae had: ‘been extinguished a 
wo by the. treaty: of 1837, but which they had continued. to occupy. “The oe se et 
ee _ townships: which composed: the reservation were. surveyed: m 1855. Ae ee 
a” > The: survey. of township 39 north,. range 8 west. was: approved. Féb-..05° 0 05 
oe -ruary, 20, 1856... The boundaries. ‘of the permanent reservation had. Hee ng 
“not been determined at. that time and none of the lands were re- . 
served or--withdrawn from sale until, 1859. ‘Withdrawals weremade = 
Bi on. November 22, on that. year and | on esi 4, 1865, from which eee oy ie 


| pees “March: ce 187 3, by. order. of the  Socrstary of the Interior’ 4 - | 
all of. the withdrawn. lands: not. ‘inoladed-t in the: pereatent oats - 


tion were. restored to market. 


“On two: occasions, ‘long’ ‘batore ‘the rendition’ “of the’ Solicitor’s ae 
Oe opinion [unreported] of June 29, 1922, upon a. ‘most. careful 1 review 
- of the whole. subject, the ‘department had ruled. that: the ‘State: took. a 
title. to the. swamp. lands. falling. within: Chippewa Indian: Reserva- - 
- tions such-as Lac Court Oreilles, subject: to the: Indian. right of occu: ee gee 
 “paney, but that. the: State's. right to. ‘possession. was: held: in: abeyance ae 
solo ata: such time. as the Indian’s. right: of ‘occupancy. should: be sure 
oo rendered. by. them, otherwise ended by the United. States. See State 
_ » of Wisconsin (19. LL. Dy 518) ; ‘Stockbridge and: Musisee Indians 1 ee 
State of. Wisconsin. (25 L. D.17). . The latter ruling was in’ the form 
. of an opinion by the then ‘Assistant: Attorney. General. Van Devanter, ere 
ees yappreved by: Secretary. Bliss J uly: 12, 1897... . fe 
-"On'further consideration of the matter in 4he ‘ight 6 of he: opiiton Oe 
oe ef the Supreme Court’ in the case: ‘of United: States v. Minnesota, 
supra, the: department i is ‘convinced. that the. original. ruling: was. of a <P 
rect, and should be adhered. to. in determining the rights of the State. © 
Phe: Solicitor’s s popmnen of Ju une 29, 1922, will: therefore 1 ‘no longer beer ge 2 
gh dellgwal = a eee Pe es ate ee. ee ee 
a dhe. decision n appealed from i is ee a . : ee ee a 
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ie, 


a, hae: ot, 1887, thé. NE. va NE. Y, Soe 42, Es 30. N, R. 8 Ww. was Pe 
eae ‘selectsd. and. claimed ° ‘by. the’ State. of Wisconsin under the swamp- a. 
~ Jand-act, of ‘September. 28, 1850, supra.’ There is no- intimation that Se 
‘o> this tract is not of the: character contemplated by.the granting ack. 
_ In February, 1878, after “consultation with the chiefs and head. 
men” the permanent | boundaries of the reservation were. agreed. uponse: 66.8 i 
i Specific. descriptions. of the. lands so agreed. upon will .be found: — oe 
oi a pamphlet. compiled: by. the Indian Service, a ‘Executive Orders. 
ese Relating to: ‘Indian Reservations,” pages 213° eb 8EGe. The: descrip-" ee ae 
oe tions therein given aperegate, 69 136. AL acres, “AL or Sec. 12, T. 39 th aa 


a. oe DECISIONS RELATING TO THE | PUBLIC. LANDS. ao LVel 


| RELIEF or DESERT. LAND ENTRIES—AcT oF MARCH 4, 1929 
- Insrevortons | 
_ {eireular No, nse) 


“Deparramenr oF: THE » Lwrekror, oes 
_ Ganexar J Land Orme 


oes, Rocrsrens, sen Sranns meee Orca: a i ae 
Your. attention. is’ directed - to’ the. act. of Mach: 4, 1999. (45 Stat Se asiye 


7 oe 4548) ; entitled “An Act To supplement: the last: three paragraphs of. : : . 
... “seetion 5 of the Act of March 4, 1915° (Thirty- -eighth Statutes, page: 


ee. 1161); as: amended by the: Act. of March ‘ 21, Lots ee Bieter; = as 
3 ares 458) ,” which ‘provides: a ae ie eta vote 
oe - That. where it. shall. be made to appear to ‘thie: satisfaction of the Secretary of Pe a 
the. Interior with refer ence to. any lawful: pending, desert-land entry ‘made. prior n, 


: tod uly 1,: 1922, under ‘which the entryman’or his duly qualified assignee under — 


hao : an: assignment. made. prior .to the. date of. this: Act. has in ‘good faith expended. aoe 


“the sum: of $8 per. acre in the attempt: to -effect . reclamation of: the land,. that 


| there is no ‘reasonable prospect that he. would. be: able. to secure water: ‘sufficient. 


“ to effect reclamation of the. ‘irrigible land in his entry or any. legal ‘subdivision 

thereof, the: Secr ‘etary ‘of the Interior’ may,, in. his” discr étion, “allow: such. entry- 
- man ‘or. assignee’ ninety days. from notice ‘within which: to pay. to the’ register. 
Of the United. States Land Office 50 cents. ‘al acre. for: the land embraced in 


: the entry: and to. file. an: election to. perfect, title, to. the. entry: under the provi-. 


sions: of. this: ‘Act, and. thereafter. within. one year. from the’ date of the. filing 


a of ‘such election: to pay tO. the: register. ‘the additional amount of: $1. 50 an acre, 
: which ‘shall. entitle ‘him. to a. patent. for. the land: P3 -ovided, ‘That: ins case the - 


: final. payment: be: not. made within the: time pr escribed the entry | shall | ‘be canceled 
a and all money. theretofore paid shall be. forfeited, a ate fa See Wane ae a an, 


This: act. applies to all: pending. desert- land: entries ‘cade? ‘prior: to" aoe 


: J uly ue 1922; under which’ the: entryman or his. duly: ‘qualified. assignee : 


under an. assignment made. prior to the date.of this act has in good - . | 
faith expended the sum of $3 per acre in the attempt to effect: reclama- eee 


Lot i tion of the land and where there is no reasonable. prospect’ that he a 
E would be able to secure water sufficient. to: effect. Bid cet of the: Pie 


ed 7 irrigable land. or any Jegal- subdivision thereof. ig 
: -Desert- land: entries | “made prior: to March’ 4, 1915, and: Sending” gee 


ae . -Miareh 4; 1929,. are: entitled to the relief granted. by the act of March | nee 
= a (38 Stat. 1161), as amended, or by: the provisions : ‘of: this. - 


~ Desert- land - entries. made. since: ‘March. 4, (1915, and prior. to ee 


gee 1,. 1922, and. pending March: 4, 1929, are. > entitled aye to, a the. , 


3 4 relief provided: for in this act. 9 ete 
In all applications for relief of desert: lana. Sith. mde prior to ane 


| . 2 . “March 4, 1915, it should be specifically stated. whether the relief is a 
~~ sought’ under the: provisions of the act’ of March 4, 1915, or: r under as 


o they provisions. of said act of March 4, 1929. 





ee cel ace the: case: ott desert: land diitiids wide’ since. March’ rn “1915: ‘ae a 
eae to ‘July: 1, 1922, and pending ‘March 4, 1929, the shot’ Go ak 
“oS tothe right. to auch: weliet must be: the same as that required by. — ae 
2500s graph’ 35, of the regulations. of May: 20, ‘1924, Circular: No. fel (50 
Sos TD 443,466). 200 eo ee ae 
ee Applications for: yelief hereunder must: he filed j in: the Toeal: land: , 
es iifios’ for the ‘district. in’ which: the land. émbraced in the particular . ee 
oo entry is situs ited, and, after examination by the register as to.state 
ment ‘of facts ‘required: by. paragraph. 85 of Circular No. ATA, BUPA, 
ne. and, where necessary, ‘opportunity given. applicants to. ‘supply. data: 0: 
“2 ~ t6-eure: defects, referred to the chief of field division for investigation — ae 
Meo and: report... All reports by» the. chief. of field division upon: applicas) 06. 4 
nite tions: for relief under the” provisions of this act should. be + made. on eae 
cae . Tectly: to the Commissioner of the General Land :.Office: 80 ern pa Poe 
- When any application. for relief: under. the provisions: of this ‘ack me 

| shall have been approved by the’ commissioner, notice, by. registered a eens 
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“mail, will. be- served through’ the: proper. local land. office’ upon: ‘the: : 


claimant, of. such® approval; that ‘he. will be allowed. 90. ‘days from pa 
= date of receipt. of such notice: within which to pay ‘to the ‘register Me se 
50 cents an acre for the land embraced in: the entry, and. to file ODE, 
: election to perfect title to the. entry under. the provisions | ‘of this act; © 
| that. he. will. be. allowed. ofie year. from. the-date of the filing of such’ = 
. election:to- pay to. the. register the additional . amount of $1.50 an 
acre; and ‘that,:in: case. ‘the final payment. ‘be: not ‘made. swithin the 


time: prescribed, ‘the. entry will be canceled and all Pn, theretofore - 


‘paid will be: forfeited. ° ee ee ae 


Should any: clanannt aa to pay ae “50 ¢ conte per. acre: ore file 
said. election: within. the: 90- day period, the register will. report such — : 
facts to the commissioner, whereupon the. approved | application. for. a 
—« relief will be canceled. and the case: ‘closed. without. further notice. = 
“a ALO, perfect. title to the entry, the. claimant. shall: file with. the. ‘reg- ae 
| Geter a notice: of: intention: ‘to. do. 80, and. the register. will ‘order: the <7 
ue publication thereof 3 in. the same. manner. as. in other desert: land cases, oe 
ee andi in. n supsanbally: the © following f form: er a ener ce 


| Daparmmrenr ¢ OF THE -DyTERioR;, 


“Usizep 5 aoe 2 Lan Orgice ar Soils ee Son ee! 
: Per So it aotacs ats es i Sam ; ee east 
| _ Notice is. hereby. given ‘that. Pacer ceemeraaceae caer pare ee ee 
| entry, No: ee foe eee ee eae Dee Section! ‘Township | ee! ar 


— = Range . Sat Meridian, | has filed notice. of. his. intention: to complete, the. “pur. ee s way 
| chase of said Jand. under the provisions of the. act of March 4, 1929.. ene 
a Aye and. all’ persons. claiming adversely, the. above-described. land. or. desir ing ae eg 
- for ‘any. reason to. object: to. the completion of the purchase. and final: entry oe: fe 
ore by the: applicant, should ‘file their affidavits of oe otest’ in: duplicate eo oe 


age ott, 
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| ents: office. _durihe: the: 30- ey ‘period of ‘pablication immediately: fonowing: the a Pa 


i _ first printed issue. of this oa otherwise: the application may be. allowed. 
Bt oo * : ae ee ee , Register. 


"Publication: <pteot tharsof | aad the: required ‘additional. paym ont Of” ee 


a - $1. 50 per acre should be made within one year from the date of the. ‘ 
ae. filing of ‘thé above-mentioned election, it being: expressly ‘stated. ans 5. 


co . gaad, act. of March 4.1999, that said additional, payment of $1.50. per. ae 
~ acre should be paid within one: year. from the date of the: filing. of the ~ 


Tah election. to. perfect. title to the entry: under said act, “with: the proviso. * - 
 . “That in case the final payment be not made ‘within the time.pre- 2) > 
ae scribed; the entry shall. be: canceled | and. all money. theretofore. paid eee 
ae shall: be forfeited.” There: is: no. ‘provision. of: law: —— extension” ee 


| Eee of time to make this payment: may be granted. ee: Coo 
Las These’: acts, shaving: been “performed; and- ‘there: being. no protest, ae 
: -Bontest; or other objection, the. register: will isstie the final. certificate ae 


: ae and transmit: it, to,the General Land Office. with. the: regular returns. ~ . 


Where relief has heretofore been. granted. in. -desert- land’ ‘entries 


a made prior to. March. 4, 1915, and such: entries are. intact upon the 2... oe 
fe records. claimants. may, if ‘they SO: desire, take, advantage of the a s as 


- provisions of this. act. | ee. 
Except as herein set ‘foriki il legislation: ate eo ‘the. relief fof aoe 


, | < S Mesatt- land’ entries and the: regulations issued, thereunder are: im n Full 7 eee 
as ve foree'a and e effect. ne Bee ae as eis eke hades et aha ae 


| Approved: 
i dog: M. Dixox,’ Pee 
First Assistant sé Seoretary. 


| Taos. C Bayan: oe ae ee 
Rating. Commissioner. 


| APPLICATION: OF THE ENLARGED AND STOCK- RAISING OE ne 


| STEAD ACTS TO CERTAIN : orl, AND Gas LANDS — 


oD ecided t Apri 24, 1009 ese - : ves ou 


on, AND > Gas Lanps-—Lmage—Eiwrey. 


‘Lands in producing. oil and gas ‘fields or. covered be ei and: gas. eases te tee 


“not subj ect to: entry, under any of the public land. laws. 


Om AND. Gas. ‘LANDS—PRosPECTING | ‘Prmucrr—Averication ENLARGED “Hox 3” ae 


, - STEAD—STOCK-RaIsing. HOMESTHAD. a ie a | 
a Lands in. ‘oil and gas permits or applications - for permits are. ‘subject to entry a 


“under both the evlarged and: stock-raising homestead laws in. the-absence : 


¥ of valid ‘objections by the, mineral ‘claimant and ‘upon. compliance with ‘the 
scorns regulations. ie : Se Ge COIL, ane to ye 2S tae 


P Pec thee etd ot be 


Woe ts 


aa ae ms “DECISIONS: RELATING TO THE PUBLIC LANDS: A i 


a Soni: 


Lee . Ons AND’ Ga. ‘Lanps—PRosprctine Panui Arpsicaron-—Discovmer—Ieonasmy oe: 


- TRacr—SecReTaRy OF AE INTERIOR. : 


“The Secretary of the Interior has the discretionary paene! undéz the ‘act eee: 


- a of March: 9, 1928; to refuse to: consummate the sale of an. isolated tract. em- 


braced. in an oil and gas prospecting permit or application for’ permit vantil © . : 
the permittee or. applicant shall have had the. opportunity: oa by a ee, eta akg 


to discover oil or. gas. 


on. aNp: GaAs | Laxps—Leasp—Wirepkawat—INtanom ‘Hounsrmap—Sroox- ee 


~ Rarsrne HomEsreap, 


Lands not ina producing £ field ¢ or utider: jeans but. within an ‘oil: and. ead swith. _ . 
drawal or. reservation’ ‘may: ‘be. entered under. the: enlarged homestead. ‘act, He ee ogee 


but. not. under the, stock-raising homestead act. 


: ‘gate First Assistant Secretary: . PS cr en ae ee ee 
oo De | receipt. of your. [ Hon. Ta BE. “Barbour Me Ce “House 5 of oo! 
Representatives]. letter of April. 295: 1929, addressed to the ©. Solietton ae 


: . for this department, is ‘acknowledged. 


In said letter you request. jifoeniation ¢ “as to" ‘the reason for ie a 
rulings: of the department: which: permit. enlarged homestead. entries. ares 
~ but. deny. stock-raising. homestead. entries and the application of the 


_act of March 9; 1928, to lands. within, producing. ¢ oil: « or Bae. fields or r F 


a | ‘covered by. Tenses: or. prespecting permits.” 


— On February 18, 1929, you made a like: request a f Secretary ¥ West, 
cand his reply, dated ‘February. 26, 1929, which you ; received; is found, 
after careful: review, to cover ‘the subject so. » Completely, as to > Teave : 
little more to:be said... te me . ae 
Lands in etalon ¢ a and gas fields or. "covered: by. ail aad, ges" 

leases are not.sub: ject: to: entry under. any law,, for the reason that the: 


act of February 25, 1920 (41 Stat. 437), ‘provides an-exclusive method a 


| for the disposition not only: of: the mainerals’ ‘but of such:lands. 


Lands embraced in oil and: gas ‘permits or applications for’ patinite ees 
are subject to entry. under both the enlarged’ and: stock-raising home- >: | 
_.. stead laws in the absence of valid obj ections by. the mineral claimant eae 
oo : and upon compliance. with the governing regulations. - a oe oo 
a ~The act of March 9, 1928. (45. Stat. 253), to whieh you “telat? i es 
wh as ihe Walsh’ ‘Act, authorizes the: Secrétary : of the. Interior. to sell any 


~agolated 1 tract. whieh; in his: judgment, it ‘would: be proper. ‘to expose ope 
eo Cee sale. ° In the « exereise of the. judgment: and. discretion 0 cea es oS 


that: no stile’ wall. ‘be. ‘Sotisuriniatiéd’. as: to" any “tit “emibraited in! an — : 
ee application. for permit. or a. permit ‘until’ ‘the! applicant: or. permittes so 
oe Shall -h have: had ‘the: ‘Opportunity. provided hy: law ‘to “discover, oll. Os . 
a oY Base i aya nee pa, 
ae ‘Lrinds not i in‘a- i piduciny. field « or. sander ieass;"t but ‘within ani. ore a 


“and gas. ‘withdrawal - ‘or reservation .are ‘subject : to enlarged home- =) - 


| stead ontry, 4 tor the | reason ‘that the. act oft id aay 1, ‘1914 i (88 Stat 


pea RR, Pe a + oe of Si 
ae 


ar oy 622 o “DECISIONS: RELATING TO: THE PUBLIC LANDS - (Vol. Bee 


- a 509), is oe a ‘apply. to. al nonmineral rights of entry created — ee) 


: laws in effect. on: ‘that date. 


~ Lands not in a producing field ot under. ees bit with ‘an: ii oil a 


— and ‘gas Teservation or withdrawal are not’ subject to ‘stotk- raising ae 
he homestead. entry. because (1). ‘the, stock- raising. act so provides. (2). a 


a the act of July 17, 1914, supra, is held not to apply. to.a later act in | 
a which the prohibition. of the entry | of. reserved. land. is clearly made ae 


co (3) no land is subject. to’ stock-raising: entry unless. om designated. 
-. by the department. and the. regulations, decisions and practice ofthe — 


7 - department forbid. the. designation. of necoried lands; (4) the- Con- 7 os 


gress has, in effect, sustained the: attitude of the department. - ‘Bees: 
act of February q, 19250 — Stat. a and the instructions there: ae a 
ee ee oe ee D. 68). : Ss ce ae 


_METSON v. QCONNELL. 


E iastrwetions, wu ay es | E: 929. 


aes om. AND ‘Gse Lanps—Prosrrciine Patan —Discoveny—Possnssion—Docrsinn a es 


OF. Recarioy—-HomEstEap ‘Ewrry—Damaces—WaAtyER.: ' 
"Rights ‘under an’ ‘oil. and gas prospecting ‘permit granted under ‘section: 19 of 


7 the: leasing act relate: back. only to the date of the filing ofthe permit appli- . : ‘ 
_ cation ‘where the permittee. was. not entitled .to.a lease under section 18 of =. 


a that act: because of Jack, of a. showing of: ‘sufficient: discovery. and of undis-~ 
| ‘puted possession on J uly. i 1919, and a homestéad entryman whose entry 


ae 7 was made DelOr: thereto will not: be required | to. , file a. waiver of vight to eae 


i compensation. 


On _AND Gas” “Laxos—Pwostcrne "Pemain Homma ems Dore— 


/ Damaces. PON ese Be ins ea A Oe ae CaN ea A es ae 


"Failure to. require ‘an. “oil and: gas prospecting permittee to. ‘file a. bend. to’ in: eee aa 

_demnify: a homestead entryman against damage to his crops and: improve... * 
oe io ments ag provided. by section -2-of the act of J uly. 17, 1914, does not preclude =. 9 
| the entryman from asserting his: Heats in. a - Proceeding: in court, poder hy 


that. section. 


ie ao Drxox, First ‘A aelatone ‘Keovetory: ee ae nee ee 
| By. letter of April. 15, 1929, the. Gonmieionee of the ‘General a Tand ee 


an : Office has requested instructions. ag to whether under the particular one 
: "circumstances. of: the: case. presented there. should. be exacted. from. ae 3 er 


< homestead entryman a’ waiver of, right to. compensation for the use . 


| 2 OR so much of the surface of his entry as may be necessary in pros- 
eae pecting for, mining and removing the mineral deposits by 3 a mineral ee 
claimant who has ‘been allowed to. file, under: the provisions of SEC 


tone 19.0f the leasing act, an n application for an L ol and. al Ease a ke 
ara covering the. entry... ee | | eh ee Vy ccs 


- The material facts. of the case are. as foliowsy 


On August 25, 1920; WH. Meison filed en ‘patent: ape oo 


oo lesion Los = Angeles ( 083397, for all of Sec. 4, T.AL N, RK 23 E, By eS 


ss | oot 


oe Bad oe " DECISIONS, RELATING. TO THE, PUBLIC ‘LANDS ABBE oo 


: : S B. M, paced. ‘upon - “certain, oil: She ieeeie Jovated: eae 
es ae 1909, and application 033399 for a. ease. of the. ‘same ‘section . 


os inden section | 18. of: the: act. of February. OB. 1920. (At Stat. 437. je = 


oe He: also -on the same. day filed..a protest: against. certain. homestead — oe 
oe ~ entries: that had been. allowed for. lands in that section, among. them - oe ae 
oe | the. entry. of Martin B. a | 0 Connell, 028653, made November? LO; 1O1G 
ee under: the: act. of. February. 19, 1909 (85. Stat. 639),. with: mineral. ee 
--teservation under the act of July VW, isi (38 Stat. 509) 5 and. CR 5 es 


5 ; _ ing. the S.. ae of said. Sec. OA. aie Ce aa 
ae AT: the land, is. ‘included an ‘petroleum: wwithideawal i, ‘Rrocutive 7 = Se 
‘< order of September ov, 1909, and placed. in. Petroleum Reserve. Nov, 


a July 25 1910.. On ‘December OF. 1922, the. department. affirmed a. he cee wees 


cision ‘of the: commissioner, requiring: Metson to elect to stand on. one 


ao “or the other of his: applications and directed that: the application _ : a 
~-Metson™ ‘elected to abandon: be. finally. rejected. ° In Tesponse to this... 


. requirement, ‘Metson withdrew. and: abandoned his application. for re : 2 
- lease and. it’ was. finally. rejected February O1- 1923... By. decision. ofe 3 


i i April 18, 1927. (52 L, D..313), the department affirmed: the decision sas 


of the commissioner. rejecting” ‘the. patent. application, and. holding |: aa : 
the claims. involved. null and void. . A motion for rehearing ofthe. | 


; . decision was denied February 16, 1928, but-it: was therein: held: that *- ; 


"the evidence was ‘sufficient to ca applications for reinstatement. : 


en applicatior® 033399. and alike: rejected application 033400. and to ao 5 


— consider them with a view to. the 3 issuance of prospecting permits un-- 


der section: 19 of the leasing act.- Reinstatement. of the applications 


: 033399. and. 033400: was: requested March’ 22, 1928, and-on February — as 


93, 1929, the. department, approved. the ccommissioner’s. letter recom- » 


ae "mending a permit for all of Sec. 24 be issued to Metson under sec-, : a 


= ton’ 19. of the. leasing act. In that letter it was. also stated that—__ 


Following the practice. of ‘the’ department in cases. where. -the section. 19. Pe 
oil and -gas.. applications are. based: on: equities” under placer locations. made as, | 
a long prior to. the. filing of: the homestead. applications, | no indemnity bonds for a. ee 
~~ the. protection of the homesteaders have been required. “The matter of Rian eeece 


‘quiring “the > waiver of claim: for compensation will be’ considered when 1 the . Tae : 


es homestead cases. are taken “up. for action, * -¥ ee ee ae 


. The ‘question. that. arises. ‘on these’ facts: ‘is qhothar: ‘the: section’ 119. a ae : 


we SS paernit application is to. be. considered © ‘prior or subsequent. to. ‘the ae 
ae homestead entry. If prior, then: the respective rights of the parties ; 
os. lave “governed ° by the: ‘provisions of: section 29 of the leasing’ ACL 
me aa under which: ‘waivers. to: compensation’ are required. Instructions, of ae oe 


October: 6, 1920, paragraph 4 (47 L. D. 437,476). MER te ok rot § 
| Metson’s application for. a lease’ ‘under: Section 48 ‘of the Vesa are 


ee act: was not erroneously, but properly, rejected under the rule: ‘that ee) 
oe ‘claimants should either pursue patent under the placer mining ‘laws, ee 
ee oe or: "leases under, the oil leasing, act, but not b concurrently ; H romobube.. 


E I - "DECISIONS: RELATING ‘TO ‘THE PUBLIC LANDS Pol re 


fe Ooiisolidated on Con pata on petition. (48 LL. D. 303) ; Robbins ve Se 
Elle Basin Consol. Pet: Co. (285 Fed. 17 9). Furthermore, had that. ac 

ont _. > application’ ‘been. considered on its merits, Metson: would have. been 
oe required to, establish, ‘as section 18. requires, that he had“ drilled oné 


or, more oil or gas “wells to: discovery ” and that. the claims were oo cs, 


a a ne ‘initiated ‘under the. placer’ mining laws prior to. July. 38, 1910,°and oe 
. claimed and possessed continuously from: that time. _ (Section ae Bie 


 Cireular’ No. 672, paragraph (6), 47 L. D. 437, 452.) : ee 
It was found | as a fact by the department i in its” decision oF April se 


ea 18, 1927, supra,.that the evidence as to discovery was'not sufficient; | 
whe that no efforts had been made to maintain the claims as the mining 
laws require, or to seek patent: until almost. 10° years. after. operation — oe 
.- eeased; that’ O’Connell and other: homestead entrymen: there men- 


7 tioned. at been’ allowed to maintain: possession, make the required : oe 


oe residence, improvements and. cultivation. without interference on 
the: part: ‘of the ‘mineral claimant: Tt is;: therefore, apparent. from. a - 

ae _ the: ‘facts: that. Metson would not. have been entitled to a lease under. a ee 
section 18 of the leasing. act, not only because of lack of a. showing. os 


ran Sof sufficient: discovery, but: "pecaiibe he. ‘was not. in undisputed. pos-» 


~ ae session. at. or: prior to. July: da 1919. M idland Ot Fields Company, . : 


: Dede (50. Ty D. 620)... And: itis obvious. that. ‘the action of. the de+ : 
“partment: in’ ‘treating that appliéation | as. made under section. 19 and: 


one permitting ‘its, reinstatement ‘as one under section 19, was. solely nae 


‘based upon: equitable: considerations, and not ‘because applicant was 


-’ éntitled “as a matter of Yight. to.recognition under. ‘the. _provisions _ of (. ie 
“that section.” “This true that O’Connell has no voice as to the man- =. 


ner in which the’ ‘Government. may dispose: of its reserved mineral. ~~ 


} : estate in ‘the land; ‘but. he may have a right. to complain if the’ ‘degrée i 
tot: ‘servitude imposed. upon. his ‘surface estate’ as: appurtenant to- the ae 
 gtant of mineral: rights:is not, under. the gt disclosed, ‘such: as ae 


«the law and régulations ‘thereunder warrant. 


nd 


= phen, et al. (50.1; D. 369, (87k) ; ; instructions of J. uly: 221995 (SLT. 
.  -D, 166). But in this:case the homestead entry antedates the. permit. 
ie ~~ application. and the. homestead entry may. only be regarded. as: sub. 
ordinate to the: permit: application upon the theory. that the: rights” an 
Soa ander “that: application relate back to the date of the mining loca- 
eae LL tos: upon: which it is: based. The doctrine of relation,, however;is | ae 
a ain ountatle principle, and the courts have refused, to. apply it t-where cay 


ee Where applications to make: homestead entries are afiled Sheopeat ee 
ee tp. the permit, application, the: allowance, of. such entry. is: discretion-: — at 
ee ary with the department (Carl lin vy. Cassi ‘tel, 50 Le De 8833386) fo 

eo amd it may. impose as a condition to the. allowance of such. an appli- coe 

4 gation. a ‘waiver. of compensation: for. any. damage. caused, ‘by.-the. 
oto) cy amineral: claimants’ in the free use of the surface. Pace v. Carstars 
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“eigity and. justive de Tob require ‘its 5 applitation.. | “When. “Oeonmatl | | ae Ce 
made improvements — and cultivation of the land, hé did ‘0 with. 1.00000» 


se notice of the character of the adverse claim. ‘asserted. at the time” is 


a such: improvements. and. cultivation were ‘made. “He took: the risk... 


ae of having such claims adjudged valid, but.he can not be held to have? ae 
.. foreseen: and to have taken-into consideration. the possibility that. the. ee Ge 
=e  inineral’ claimants. would thereafter. be permitted to. assert:.a “wight: 226 fa 
a incompatible. with the one. they. were at the time asserting, and. that. 
en application finally closed: and. rejected | would ‘be reinstated for, 9° 
ae that. purpose which, upon. its. allowance, would ‘carry. with it as one oe 








of its incidents the right to appropriate or destroy his crops: and im- ae : ae ; 
-provenients. without: compensation. ° The application of the doctrine 
of relation. would: be a manifest. injustice and inequitable. under the” ee 
~ circumstances of this. case. It’ is,: ‘therefore, held that the mineral ee 
claimant’s rights must be colisidered as initiated on August 25, 19905 


the date he filed application’ 033399, ‘such holding being ‘withouf | 7 
tie prejudice to: any ‘claim for damages. that. the homestead claimant may. SAS eee: 
“assert: under the Provisions of section 2 of the act of J aly, 17, 1914, eer 


tae 
Rees 





re eacaes 


at ay be argued that the s section 19 9 application is. sheld as 4 rathig. oh i ae 


Tho ee Was. a required: to > indaentity the: ‘entryman apeingt damage Poa: 
 to'his’ crops and improvements. as. ‘provided by. section 2 of the act. of ee 
July: ATS: 1914, While, ‘possibly,’ stich” a bond’ “may! ‘be. ‘exacted as a. pete . : 
“matter: of. administrative: practice, in: ‘view. ‘of the: decision” of. the: os hed 

Supreme: Court 3 in: Kinney- Coastal. OW Company eb be Ve ‘Kieffer et mye eens ae 
ab. (277 Ue Ss: 488); it would ‘seem that the failure to exact, such, aoe 
bond would: not preclude’ the. entryman from. asserting ‘his’ ‘rights too age 
it ina’ “procéeding 1 in court, as provided by, that, act. The court: ba ey 





: Bs vga this point: (p. 506) a 


The circuit. court. of. appeals. based its decision | on. thé part. of the act: of ‘4914 4 a. 7 | 
“which—after “directing that. the. patent. ‘for: the. ‘surface. estate. shall” ‘contain, ee, 


oe gs ‘reservation’ of the underlying oil and gas deposits, “with the. wight'to prospect. 

oF © for; ‘mine and. réimiove' ‘the same—provides’ ‘that lessees. of the United ‘States may ys ee 
ren? Senter, occupy. so much of the surface as may be: required,. and mine and: remove 0) 
ne. minerals, : us ‘upon: pdyment: of. damages. caused thereby 'to:,the owner: of ' “the! ae 


| * land, or. upon. giving’ a. good’ and sufficient bond or undertaking: therefor: in, an: ea, ; 
: ‘action. ‘instituted in: any. ‘competent court. to. ascertain” ‘and. fix said: damages.” eae 
“The plaintiffs. take the position ° ‘that. the. bond ‘given by the lessee’. and ap- eto 


i a proved: by: the Secretary. ‘of the ‘Interior when the. lease’ was. ‘issued: satisfied’ a 
that. provision? In this: the: plain. words: of the: provision. are: neglected, [Whey soos. 


call fora. bond to.be given. ina. judicial proceeding: wherein the damages: mayo ; 
oe be: ascertained: and fixed... The: circuit’: court: of: appeals SO regarded: ‘them. : 





ya eit view of. what has. been. stated, you: are instructed | not. to require . es 
oe ‘the waiver. o ee Oe et Serena 


| 9622-27 —vor. 5 5240 ee 














"STATE OF NEW. ‘MEXICO. 





Decided: | May 4 1929 





He _ Sexoon Lanp—New “Mexico—Abvarse, OGuainé-Wonne-. -AND: ) PHRases—Srarurns. om 





o os _ The expression: she ‘not. otherwise. appropriated ’ i dn -section: 6. ‘of. ‘the. enabling 5 a 


ns 6265 a "DECISIONS: RELATING. TO. THE PUBLIO LANDS tel a 


_act of June 20, 1910, which. granted to the. State of New. Mexico. additional © 2 oe 
“sections 2 and 32. in. each township. for the support of common: ‘schools,. pis pay 


“t0 ‘pe: ‘construed. to: mean: an. appropriation adverse to the "State. 


oe = sie Lanp—INpeMNity—Veste ‘Rierrs—New: ‘Muxtco.. ea we ECS ie a) alt 
 Pendency” at the date of the: enactment. ‘of the’ ‘enabling act. of June 20, igio, oe 


: es “+; ofan indemnity. school- land selection list embracing lands within designated 7 _ 
oe ~-gections: granted to the State of” New Mexico by. section 6: of that act, igs *° 





yds “snot such: an. appropriation as.to prevent the: vesting of title to. those lands a : 






An: the State. pursuant, to. the grant, 


a | Depawmenvras DECISIONS. Crrep: AND Distineursim.. cite ta a ae os 
| _ Gases of Andrew J. Billan. Ca L.; D. - 884), and State eof Utah at iL D D850), 2 





- a Bene and pals necishod Me 


| tn asia school jad. election. ‘sts “fied | May 2 20, 4910, mage 7“ 


| ait act of June 21, 1898 (30 Stat. 484), and the.acts supplementary on | 


. and amendatory thebots, the then Territory of New Mexico selected 


ae lots'3.to 16, inclusive, and. the S.. Wy Sec.. 2, and all. of See. 32, a ae oS 


; = S., R: 85. E., N. M. ‘P. M,, New Mexico. - 


By. decisions: cof April 9 and 11, ‘1914, Abe ‘Commissioner of the 


: General Land Office held the selection lists involved for cancellation © = 


; ‘to the. extent of said Secs. 2 and 32 on the ground. that: title to the: 
lands in said sections had passed to the State of New: Mexico under. 


2 “section” 6 of. the act: of June 20, 1910. (86. Stat.. 557, 561). He cited a 


i peer letter of Jv une 28, 1918, from the. department. as authority. for his 


ruling. ‘The State did. not appeal from the decisions and. on J une.” 


OB and J uly 10, 1914, the: commissioner r finally canceled. the lists as, to : ° 


E the lands in Sees: 2. aud 82." 


- On September 22, 1928, “alice: G. ‘Egpe. and Theodore N. Babs ‘flea — 


a “2 appligations’ for permits, nanan section 13 of. the act of February. 25, a oa 
Seti cae (41: Stat. 437 ds. to ‘Prospest, for oil and, deus Spon said Bec. 2 and ce 


es “By decision’ of. Webrnary 5, 1929, ‘the | commissioner: held’ itis ‘guid Sa 
ae 2 Bone 2 and 32° were public. land "ind were properly subject. to. ‘pros- 





oS pecting » permit application. After, having: reviewed the. ie history a 


Q cf | - briefly. he. said— 


At_is now: consider ed that these seléctions- were er srroneously held: for ‘cameeilat Pee ue 





ae “tomy and. that said indemnity: school-land: selections: were such an appropr jation : _ fo ee 
. oe) a the: land: as: defeated ° the’ school- land’ grant made. by. the: act of: “June. 20, me So 
ae 1910, which. granted only. Secs. 2 and 32. ss ‘not otherwise e-appropriated at the edate - ee 


: oa ‘the pasbage of this act 








. and: in the case of the’ grant, of Sees. 2 in’ Utah ie fa ‘D. 859). ee ee eae eee 


ee eancellation.. 





oe ee DECISIONS . RELATING | TO. THE PUBLIC. LANDS 4 i Ai) eee 





Upon, the. cancellation. of. ‘anid ‘denny: school: jana: selections, ‘the aanae ae oe 


oe em therein became: a part ‘of the public’ domain, subject to. ‘disposition, Ase. a Ge 
other public ands. in. accordance, swith departmental decision. rendered ‘in the | eee 


ase of the grant of, Secs. 13 in Oklahoma, Andrew J. Billait’ 8. Ly D. 884); oe oe 





Bae ae Oe Sree on ere ne SUteRieaer Sate es 





a “However;. before: a ‘permit ‘is ‘issued: on either. of these applications: the. State — - ie 
| - should be given cuperraniry. | to- be heard i in. the matter. in view’ of , the, oerroneon ee ease 








‘ The. ‘State Shas: Agpeled, ‘and applied: “fou ‘reinstatement. “Of ‘the ssp re 
ek sélection lists..: It waives the right, to potash. in-the land Tne a TS ges 


| view of the. potash withdrawal. of Mareh 11, 1926, but ‘declines: to: . Lae : 


re ‘consent, to. reservation of. oil: and | gas. to the’ ‘United States. In view: ca oa : 


oe ot the fact: that, at acquiesced i in the cancellation: of the. selections. bys Soe 
ay csthe: cormmissioner: and thereafter used. the' base lands. in. support. se 


p other. selections it now asks that. said. Sees. 2. and 82 be necepies, be ee : a ‘ 


. base’ lands for the selection. of: the same sections. 


‘In its letter of June 28, 1913, hereinbefore refered to, in. in connec: Bae 
‘tion with Roswell. Clear List No. 82, the: department said— ale any ot.) 
; “Section 6. ‘of. the act’ of June 20, 1910: (38 Stat. 561), the ‘enabling « act ct by on _ | et 


| ie the. territory. was admitted, -provides : 


“That in addition to sections: sixteen and thir ty-six, hieretofore “granted: to. the et as 
‘Territory: ‘of: New “Mexico, “sections: two. and. thirty-two in. ‘every. township: in z 
said ‘proposed | State, not: otherwise. appropriated at: the: date ‘of ‘the: passage OL os 
- the Act, are hereby pranited to. the said ‘State. for: the: support: of common tee 


; schools ; eae Cae ; Rog oo 
ecpuctive. of: the ‘question whether. the. “State could: afterward as. select Hothar not 


~~ lands in lieu ‘of. ‘Sections’ 2. and. 82, having received title thereto. by. taking. the hee eas 


_ ‘same: as. indemnity, it: is deemed. an ‘awkward. and. unnecessary., procedure to a ‘ a | 
, . certify” these Sections: under indemnity ‘selections, when’ they. are ‘specifically "+ af ae 
granted in place to the State by. the enabling act; and: then: grant other’ Spiess ee 


. in lieu. thereof. through | further. indemnity’ selections. 


. Tt is: “not believed: ‘that. the ‘right: of: the. State to. these . sections | ‘could. Wee a 


ea endangered. by. settlement or other claims. after’ the date of: the present selec: | Hearne . 


| tions. The State succeeded: to all the right. of the territory. and: to the extent: oan ae 
"mentioned in the enabling act, and:all valid seléctions would protect the rights) © 

of the. ‘State whether: it took under the selections or under the act which grants. ‘ oa 
‘these. sections in. place. ‘Therefore,.. aside from other: considerations, “the. mete: es cs 


ee . ~ ‘matters’ of administration | and bookkeeping | suggest: ‘the propriety of eae ro : 


ee ae State opportunity to. select other. tracts in liew of Sees. 2and 32. 


The list is accordingly returned for the action here. indicated. 


~The, department. has. not. since. taken any: action which would: ree Co 


- ce that its views have been. changed. | It is not: apparent” what pasis © 2 


he . ~ the commissioner. chad. for stating: “Tt is now considered that ‘these © 





ee _ selections were erroneously held: for. cancellation,” et. cetera. Tt can y le 
oe Not be. presumed that in: writing said: letter’ of. Jintie: 28, 1918, the: reer ce 
tiie department: w was s unmindful of the decision in’ 1 the Billan COt8e,; supra. oe 

















ees 628 a -DEGistons RELATING To THE ‘PUBLIC LANDS” “1a. st 2 





the: expression | “ “not: votheitrie appropriated," Ce mised. in a waid ee = 


eo ences ict ‘of June 20, 1910, ‘must’ be construed to mean an appropriation ATS 
yee adverse, to. New Mexico. There could be no. good - reason for requir- 
So ing: the. State. to. go. ‘through with. indemnity . selections for sections i 
oo  and.82 commenced prior to June 20, 1910, unless indeed technicalities. 
a Sof, law made: necessary. the. ‘citcuitous: proceedings which the depart- ae 
ae “oo mment ‘objected to in: 1913.: In the. Bilan. CaSe, and: 1D all the: cases : 
-'. therein cited, and in the case of State: of Utah (47 L. D. 859). there 9 


Wag: involved: the’ ‘question: of. adverse appropriation. In the present i 


nie ak ease. Congress. intended to grant tothe State of New. Mexico sec- 
ae : es tions 2 and. 82: ‘which: were. not reserved or. adversely claimed: at the. ee 
ee J date: of the enabling act. :In ‘its action of June 28, 1918, the depart- fast Se 
Cee ment sought to give full effect to the manifest intentions of Congress. te 


‘It is‘shown that lots 1, 2, 3 of said Sec. 2 have-been patented under’. a 
a homestead. entry odes in. pursuance of settlement: initiated prior _ 


De eto, survey of the township in thé field. It is. held’ that: title to the oe 


: : : remainder « of. Sec. 2 and to all of f See. 32. passed t to the > State of Ne ew - | | 
ie? : 2 leon. under: the enabling act. ee - 


~The permit applications. of. ‘Alice G. Hgpe. ad ‘Theodore N. Bape e 


. oe were rejected. under departmental order. No. 387 (52 Li. D. ‘BI9)s The 
as applicants. thereafter filed ‘petitions. for the exercise of supervisory _ : 


ra ~ authority which are now. pending before the: department. Inasmuch.» 
sas. title to: the land involved. has. passed. to the State. of. New Mexico’ ee 


ee the: permit applicants have no standing, without. consideration. of the 


ae “oil. conservation. poltey.. Their ‘petitions: have. this any. been denied ie 


can © in ‘separate | ‘decisions. * 


bbe decision appealed from: is reversed and | the case is closed. 


| Reversed. a # | 





| sm STOCK 1 DRIVEWAY ‘WITHDRAWALS—COAL . AND. ) OTHER MINERAL an oe 


: LANDS EXCEPTED—ACT OF I ANUARY 29, 1928. te Bo! 


“ Ixsmvortons 


ae “{Oirenlar No. 180}, 





“Durarratewn or THE 5 Lyerenton, ee 
a - GENerAL Lanp Orrics, , so gee a 
| Washington, D. On tan 4 o 1989 


eee  Remisrens, Unrren. foon Lap Orricss: | | me cok 
~The act ‘of. Ja anuary: 29; 1929. (45: Stat. 1144), entitled. “An. To oe 





ane : it Yainénd: section 10 of an: ae entitled tan Act. to’ provide. for stock- ee 
- raising homesteads, and for other purposes,” * approved. December 29, 


ge (Rabe, mm umbered 290, ‘Diaty fourth, Gatgre) reads: Sites 


ee ene “DECISIONS: RELATING TO. THE, PUBLIC. LANDS 





ee 


“That the following be ‘adided § as an. 1 additional , proviso to section 40 ) of an. n, Aét > ee 2 


> acy i: entitled. “An Act. to provide for. stock-raising. homesteads, ‘and. ‘for’ other. pur- aca : 
ee - poses,” approved December 28, “1a. Pnblic, ‘Numbered 290, ie cees a oa Ee ee 


Congress) £2 gaye 


8 * Provided . further, That, ‘the withdrawal ‘from: cntep of jands’ necessary. to en ee 
> insure | access. by the. ‘public’, to watering places. yeseryed hereunder: shall; MOtS 85 
ee apply to deposits: of Coal. and. other. minerals in. the lands. sO: withdrawn, and ey 
eens that the provisions: of. section’ 9 of this Act. are. g hereby: nade: > applicable to! said one 


“put: any ‘jmineral iocation:. or: “entry: panie | hereunder: ‘shall’ be: in. ae 7 Pie ee 
. with: ‘such rules, regulations, . : and restrictions as” “may ‘Be: > Prescribed. by, the os Roe roe ae 


Secretary. of the: Interior.’ Ze ts aoe 





Under. authority. of the: provisions ‘of, fee set, ‘the ‘allowing raleas . i. 


: * ’ | an and. restrictions: are: prescribed ‘for: prospecting, for. min: _ : na he 
“. erals ofthe. kinds. ‘subject. to the United’ ‘States mining’ laws, and ae 





the locating of mining claims upon discovery of. ‘such minerals in... SES 


: : lands. within. ‘stock: eereney, withdrawals: heretofore or, m ersatier a 


te cephadles 4 pe eo Ee re 
AT prospedting and mining operons shall be eandusted 3 ‘in. auch ae es 


dee as to. cause no ‘interference. with: the use of the. surface of. the. 





eS land for stock: Radars’ PUTPOSOR xcept such as: may, ‘actually’ Po ee 
- Mecessary. oo ae ; ee: 
While a mining. “Tocation’ will be Bee in  yovordanos’ ade thee a 
ene usual procedure for locating mining claims, and: will ‘describe each 


of land, having due. regard to the. limitations of area fixed by the Ei 
mining: laws, the locator. will: be. limited under. his location. to: the’. pee 
~~. right to. the minerals. discovered i in the-land.and:to. mine and. remove AOE eo 
.-.» the same, and to occupy so. ‘much of the surface of the. claim: as may: ae 


| ae be. required | for all Purposes. reasonable, incident to, the; vmuning and. oe a 
7 » Femoval_ of. the minerals. oe Oe eee ee S 
AW excavations and other. mining: woul and ini proveraente ions 3 in es 


S oS ‘prospecting and mining operations shall’ be" ‘fenced. Or. ptherribe oy . Hay : 
oe V PEoteried to re the same, > from ‘being. a menace: to ‘stock 0 mi, Phe era. 


No Oo 'waterihg’ place shall be: iniclodea:’ ‘nor: proper and lawful’ nels a 


: See stock thereto prevented, 3 nor: r the. ‘wateriiig of stock, thereat nee Panes 


< fered: with. eee eee Os Nae, Se eee 
. Bposcecting. er as ail: thie: llopation: of mining: ona one! node 


ae aide included in such. withdrawals. shall be subject. to the provisions a : ow 
ae. a conditions of the. anenng: laws and ‘the: -egolations therermidee Be oe te 








pe December 29, “I916 (39 Stat. '862).. ce | ee 
ee , Mining claims: on. Jands:-within. ato: ere -withdiawals, do- a ae 


— cated prior hereto: and subsequent. to the date of the withdrawal, byte 
be held and: perfected mubjeck to the: ° Provisions. and i conditions. of the. ae 


ae act. a and these regulations.” 

















DECISIONS ‘RELATING TO THE PUBLIC LANDS” “ [Vor age 


° Every ‘application: for “patent foe any cnivenile Jovated’ isbbjoot ae 


“oI a act must bear on‘its face, before’ being executed by. the ‘apple oe 


mb and presented: for filing, the following notation : 


ie aah Subject. to. ‘the. provisions: of. section. 10. of. the act. of Deceniber 99, 1916 69 
: ~ Stat: 862), as amended by. the act: of: 5 anuary 29, 1929. (45. Stat. 1144), a, ee 


ee: Dike notation. will be made by the register ¢ on the final contents 


eae : issued. on. such: a. mineral ‘application. . 





__ Patents. issued « on. such applications vill contain the added cons * 





“That this patent is. “issued subject: to the: provisions of. tie: act of 2 Decetiber a 


os Ds B9F 1916: (39° ‘Stat: 862), as amended by the act of: January 29; 1929 (45 Stat. is 
2 ida), with | ‘reference: to. the. disposition, : occupancy, and use” ‘of the jand as : 
: «Permitted 1 to: an ventryman. under eel act. a aero ee Sesere & is 


| Taos. & ivan v3 aoe Pe 
_ Acting Commissioner. ee 

Approved: rt ea ee 
See M. Dusen, oe ee 
Fir iret Assistant  Seoretany. : ee es 


aie Ny, ‘HAGOOD- 
“Decided | May * 2, 1929. 


on AND Gas: ‘Lawns —Prospxorrn@ Pieshitns “Drdonmerow Ay: ‘Aovndaty: oF Smee. 
: RETARY ‘OF? THE. ‘Tn TERr0R—CONSERVATION— ARBITRARY Use OF ‘ADMINISTRA- : 
TIVE ‘POWER. . a POE SE SAG ee ree | eae AE aaig Genet 
‘The ‘granting of a S pemniit! to. pr st ompock: for “oir and, gas on public jands. under 
section: 13. of ‘the. act of. February 25, 1920, is). by” the: terms of: ‘the: “act, 


- : diser etionary: with: the’ Secretary. of the’ Interi ior,. and the. ‘announcement and - 


. + enforcement. of: a changed: oil: conser vation policy. ‘which is: made applicable x - 


PS to. all. alike . can not be held, to. be. an | Arbitrary | use of administrative: : Ce 


— power. 


= Dmx, Fi First  Aasiatdnt ‘Secretar ye ee ee: Sees te 
- By decision of April -2,. 1929, ape bi ‘thie. ere “the — 


oe “Commissioner: of the General: Tang Office rejected the oil and gas.) 
“prospecting: permit’ application filed: May By 1927, by Le. N. ‘Hagood 
o oo. under. section: 13. of ‘the. leasing act: for. deads in Ts..6 and. 7 S., oR: Wee / 
Haya “7 2E E., M..M., Montana, in: accordance: with the policy’ announced ant 
ae in departrhental. Order :No. B87. of March 16, 1929 (52 L. D. OR) 


. The applicant: has. filed an- ‘appeal and. motion. for rehearing . one 


ie ee: stated. grounds that: the: order - of. rejection. was’ unlawful, uns 
os .... authorized; and, arbitrary ;, that it. owas: a: usurpation. of. ‘the. powers S 
of. Congress}, that it: was. retroactive, confiscatory, and. Bi. gesture OL eee: 


are oe epthany 8 that the. act of Robiniary. 25, 1920: ogee Stat. 487 ys was 








ig OL ~~ "DECISIONS: RELATING ‘TO THE PUBLIC LANDS - 


ee atlas ‘that. the jana’ was aibiect to the: application, and oa . 
ae oo applicant. was lawfully: entitled to a permit. coped eee 
At the. time: the: application was: presented and: ever since s Miabeh. a ee 


Soa 1920, paragraph’ 2 of ‘the regulations: (47. T.. De. 437, 438), ap ee 
proved by the Secretary of the Interior, under and in purstance 
: to section 32 of the: leasing act of E February 25, 1920, has provided— 3 monica 











oS . ‘ - ts * é the gr anting. of a prospecting permit for ofl and gas is s discretionary ae 
: ae with: the “Secretary of the. Interior. oe Nt ae ae SO Naa oe ee 


tage “This conforms. to the language of the statute, section. B, which eae : 
ta C Sermnisaives not. mandatory. ee ae. oo. oe - ie 
~ No. rights: as” against: the. Government: were 5 deghised: i ‘the mere. ey 


i filing’ of: ‘the: ‘permit. application, and’ there. can not: justly be. any Re eee 





as charge’ of. an. arbitrary. use of: ‘power: in ‘the announcement. and (:) 6 Pan ne 


- forcement, of a- changed oil conservation. - Boliey. which is made e appli: eee o Da 


2 2 -¢able to all alike. oe 
2 “The Fejection ¥ was s final and the ¢ case was s closed. “The action taken a 
, is affirmed. © 900 0 * Be 
“The appellant returned: ‘Gnindotwed: ‘the: Fagistar' S. Tchede for ‘B10. vee ee 


og This will be. returned. to. the. local. ‘land. office for: delivery. to ‘the. cee 


appellant: if. called. for, otherwise to. be: disposed. of. am: emi 


yt 


with governing, regulations. | 





- LocaTION oF om SHALE PLACER CLAIMS 


- nstr uotions, , May 1, 1929: 


| Afirmed “ ua ie 


. a Minar “Lawps-_Oim ‘Silis* Lanps—~Pisose “Crane Mon vaemvns—Vatin Cee tere, 


_ CLatM—Worps. AND PHRASES—STATUTES: 


- One who has. located’ a: ‘placer. ‘claim’ by. ‘Jegal: subdivisions of. ‘surveyed: land ars a 
without, actually marking: of boundaries. and in other. respects: has: brought hae Coe 
»» chimself within, the saving. clauses. of ‘section. 8T: of the’ leasing. act.0f.Meb- 


s.his compliance’ with: the local laws and regulations: specifying, the: e manner — 
2? ins which: the: location. should: be. marked on: the: ground: Pe eat ee 


© Drsox, First Assistant Secretary: ee a ee G 
> Your. [Commissioner of the Generar’ Land: Office]. ‘etter s Mr. 


ae Ralph Ss. ee Denver 038288, , submitted for 1 my approval ‘piseerite ee 4 


this question : : eee ae 
Ne Th the ioeation of ibe oil : chal places cia on n surveyed land ie — a 
- Colorado, does the failure’ of the locators or. claimants. prior. to Rebs = 


. -ruary 25, 1920, the date of the ‘passage. of the leasing act, to. make: yee 


oy “discovery and. to perform certain physical acts of. location, warrant’ 


8 the: “Charge! formulated, in your aes a That the: locations of f the net 


_ruary. 25,. 1920, has a valid: claim: ‘within the: meaning: of) that. section. B88 b : aes . 
against. the. Government, and the Land Department will not inquire as to. © 0-0 

















ona Be, > eee DECISIONS RELATING TO. THE PUBLIC LANDS” ae 2 Lol i oe 


ae elaine a are. Savalidy: in, “hat no oe within: the liniite. of ‘Bie : 
- ss ~-¢laims and no actual locations of the claims ¢ on. the ground 1 were re made ice 
prior to February 25, 1920.” eee! ee te etd. 
yeaa As to form, this charge combines two distinet aid eros Sons hae 
; cual tg invalidity, to wit, failure to make: discovery, and failure to actually ice 
ee ~ locate. the claims on the. ground. - ‘Evidence of failure.to make a. dis: 
| Sghol~. “COWeLy- prior to February 25, 1920, coupled with evidence that’ ‘claim-. oe 
_..ants were not on said date: in diligent prosecution of work leading © > 
ep Se tion discovery: upon. claims located on account of minerals within the 
: oS purview: of the leasing” act, Tas ‘heretofore been’ recognized by: the | ae 
is oo department: as a basis for a separate and independent charge to that 
"effect and requires no further notice here. ‘The legal consequences, Of is: 
a the" proof of such. charge is “not: ‘affected whether there was. or’ Was. 
2 TOU: an actual location of. the claims on the ground | and the charge a 
“0 needs’ no ‘extrinsic aids in proof of those. matters 1 in 1 its g Support, ne oe 
at should be formulated: asa. separate charge. 7 oes 


“There remains the question,” ‘whether. the: fable te ae actual: oe 


see ‘locations on the ground i is a sufficient basis for a charge to that effect. 
le Ag. pertinent, to the consideration of this: question, you refer to. feces 
“aa “tion: 3289, Compiled Statutes of Colorado. (1921), ‘which, as to. ‘placer me 
he claims, requires within 30. days from’ date’ of. discovery’ the. ‘posting © 
noe “of a notice containing certain information there. specified, and which... - 
requires also, “ the marking of the surface boundaries. with substan-— 
| Hal posts sunk i in the ground, to wit; one at each angle of the élaim.? 


You also refer to. the decision in. Reins vi M urray (22 L. D. 409), 


hie held. that, « In the location ‘Of: a: placer claim. On: surveyed |. gs 
“land; it is not necessary ‘to miark the boundaries of the claim on the. 

; ' pronnd® ”. As to this rule, you make the comment that. it was. general : 2 

a aS to placer. locations on surveyed. land, which: comment. is taken to 

- “imply. that there would be ome ptons to the rule where t the: Tocal law Epa 
ee “otherwise ‘provided. ° pa ay i ae 
cor Putting aside for the: present the: effect, if ‘any, oft thé riovidiotia <” — 
ae of the State law, it will be considered whether. the: department could 
Pore with: propriety prefer such charge. based upon the requirements of 
oo section 2324, Revised. Statutes, that.“ the location ‘must:be distinctly ~~ 
vo. ~ marked on. the ground 80 > that its boundaries may. be readily. traced.’ eee: 


a SS Convey sitisty: this uae: of the. sestute: as “to. ‘placer ine naa 
Do is] has never been. overruled. and has been: regarded. by. ‘the department > — ie 
oe as governing in any case of the location of placer claims on: ‘surveyed .__ ga 
oes Tan ds. ‘There has been no contrary rule announced.in any decision. © 
. of the. Supreme. Court, and. that court has. sustained: the. yalidity of'a. 
oe ‘Plsert location’ made on. surveys lands from: calls: and Seid oe 





a ORT ae "DECISIONS. RELATING ‘TO. ‘THE, PUBLIC ‘LANDS © 


a : “ine onde M eK ines) Oreak MG ining. “68, 0..% ie 6 tte 
/ Mining. C6: (183, U. 8.568, 569). The highest. courts of the. several eee 
ie “mining” States : are: nob an agreement, as. 3. to the. construction of ‘the oe 


; “eases cited), and: the ‘departingnt’s: view is in- ‘harmony with’: a Tater Pee 
_ .décision of the. Supreme, Court of California in. Ke ern. Od Co: yes Se 
: =O nanef ord. (76 Pac. ‘Tit, 1118), overruling previous. cases. ~ Loca- yo 
Sa tors” of. placer claims 3 in Colorado since the rendition. of. the ‘depart- Sere 
ee ment’s. decision, who did not mark the boundaries of their claims'as~ 
a "prescribed by the State law: were: prior to. the leasing act: doubtless: 





ae exposed. to the peril of having’ their neglect. taken advantage of by. 


~ a Fival mining locator, and of: having their claims’ adjudged invalid’ ae 7 3 
: in’ a suit. between. such claimants 4 ima State « or: ‘Federal. court; but. in oe : — 
view of. the. -department’s rule such. locators. have. no right to expect. re 
an attack in adverse proceedings: by the Government, based. upon a re 
x failure to. actually mark the boundaries. of ‘the: claim, It is not. bes ee 
"lieved that titles, to. mining claims, could: thus now be: unsettled or 
a struck : down’: when; such. claims ‘were. located: on the: faith of: such eo 
construction: of the statute: by. the department, by: thie: adoption. Of ia Bene 
contrary. rule. “Whether the department’s: construction oF the: Jaw: Mi : 


is right or. wrong, it has the force of a rule of property. 


Se cites; “and ties ‘a. ‘valid cliind' within: the: ‘meaning Lot! that é echion “The a ae 
oc department will make no. inquiry. aS. to his compliance with the®local «:.. Be “e 
laws and: ‘regulations specifying | the 1 manner: in: 1 which: the. > location patti 
8 ss should be marked. on the ground. OR 
ro + For: the 1 reasons stated. Tr must decline to approve the | letter eae 


ee manne OREGON. POWER ‘COMPANY. 


A ee ious OF. Way—Lanp ‘DepartMent—Jt URISDICTION, 


‘se oS oof the 2 State in: a Which the stream is located. 





AS between the. Government, and: the claimant where the. ee aa 


éeated: his placer: claim by legal : subdivisions. of surveyed: land with- eS 
oe setually. ee of boundaries and i in; other b eepenied has ae ae ; ee 
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In) the administration of. the various. rights ‘of. way. ata, thie jurisdic ction: soe ee - 
the. ‘Land: Department is: ‘confined to the: granting of ‘rights. of way: for, eae 
ea » ditches, reservoirs, cand other constructed works upon. the public” lands. ty ee 8 
bs oo Wome Powmr—WaTER: RIGHT APPROPRIATION. tte oo a Mite $0 ES 
“The ‘control of thé ‘flow and the: appropriation. and. ‘use of: water, where? ono 


.-Government’ interest is involved, is ‘governed! b by ‘the local laws | and nd customs 















Warm, Powme—Waree RreHt—ApPnopnration. aoe 


a accordance: with the laws. of the State affected. 
ae Wain Powss—WATER Rrgut—Diverston—ReoaPrunw. 
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One. may convey water down a. natural ‘stream ACrOss. : tree. of. t public land me Cle 
_so long: as his. rights. to appropr iate and use: such. water’ are maintained a ae ae 


The right. of one to. recapture’ waters mingled. in a ‘stream asa - pesult: ot . 


_ lawful: diversion. from’ another stream: ‘exists. so Jong: as. the water r! ‘ght ae bee. 


ie “maintained; ‘such right is independent: of. the a ovneralt of "the land. 
ues = Warne. Powsa—Warur ‘Rigu't—APprorerarton.” ae oe 





eels 4 longeas there, is no. interference. with the: rights of others. 
sae 7 = wa ATER Powie—Warer Rigrt—Diverston—RECAPTURE. - : 


3 The ‘use of the: beds of’ natural. water. ‘courses tor the’ conveyance 6f: ee 
ba i. "appropriated in’ accordance: with - State* Jaws; is’ eo sanctioned BOL ee 


- One. who seeks to reeapture in a stream waters diverted fre om another pecan 
- is not entitled. to take: out. more: “Water than was, turned, in, Jess. Seepage a 


and evaporation losses. 


us Cis Fr INNEY, Solicitor: ene er 


- The: Acting Director. of ‘the’ Geological: eae in cotmbetion ith 


. — report to the Federal. Power Commission. on: the power-site value oS 
-. of certain. described. lands i in Oregon: and: California, has. requested. | 


an “my: opinion. concerning the. validity of the claim of the California-. 


2 ‘Oregon Power ‘Company to'a right to use: the channel of Fall Creek 


for’ conveying water for: ‘power purposes - (a). ‘across: certain: revested i 


# ae ~ lands of the. Oregon : and: California: Railroad: Company in-Oregon: 
~o and: (b)} across«certain: public. lands in» ‘California. The: aeport: has’. 
es been: requested by: the power. ‘commission: in: connection: with the: de-. 


termination ofa question: whether the lands may. be ‘restored. to: entry oo 


: | under section 24 of. the: Federal. Water Power: Act: without ay 
oe toed the: power-site value. : 


Pad ~The lands. involved | are: sdesnribel $ as 5 fellows? NW. % SE. ys ‘See. oe 

7 3 and ‘lot 43 ‘Sec. 15, T. 41 Ss. R4 EB, W. M., , Oregon, ‘of which the ee 

Pe ae NW. Vu SE. Wy ad See.: 3 ase ee in’ ‘Power Site Reserve. No.” ee 
686. by. Executive: order of May 4, 1918, and lot 3,Sec. 18,;T.-48° Nay 

~ R.4 W.; M.D. M., California, included: in Power Site Reserve No, ae 


tery 894 by Executive order’ of ‘August 11, 1913. | - poe 
as _ The facts. as ‘set, forth 3 in’ the memorandum of the Geological Sur- ae 





see eg th 1903 ‘the Galifornia- Oregon. Power Company ¢ or: - its ‘predecessor i in. ‘interest: nei ee 
pee “built. a-canal from Spring Creek to Fall Creek across lands then owned-by:the = 
Oregon: and “California ‘Railroad: ‘Company and: ‘purchased the : right: ‘Of - way OGRE 8 


| “ oupied ‘by. the. canal in BL he of. NW, VY: and NE. yy. of: SW. “ly See. 8, mT 4d, oe 


} : ‘, 7 ; S., BR. 4 BL; Willamette Meridian; Oregon. * “In 1916 these* ‘lands, together: with : ae 
se other lands in Oregon mentioned: at. the: -beginning: ‘of: this memorandum;. = 
ue  feveatea: in the. United. States. . The deed. from: the. 2: Oregons and California. eS ay 


168° 


ee ea the jan ds in Oregon crossed by. Fall. Creek: 
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ERRNO GS Goa a 


The natural channel: of Fall Oreck is: ‘aged: by thie’ California-Oregon: Bower ea 


ee * oonepeny, to convey the waters of Spring’ Creek. from‘ the end of. the. eanal“ine ses Lo 
vos NE. UY of SW. 4, Sec. 8,7, 41.8. R48 Woo. Or ‘gon; » to the diversion ee 
dam for a power plant 4 in LNW, te ° of NW. Ye Sec. 19, us 48 N, R. 4 W., M. Dz M., Pes ee 
‘a Creer : Ee Aa es 





The California- Oregon’: Power. “Company: contends: ‘hat: when: it: aces a ee che 


aright of way for its. canal from: the: Oregon: and: California’ Railroad: Company, CBee 
“eae received. ‘ans implied. right’ of. way. for its “water. down. the: ‘natural channel 





| of Fall Greek ‘wherever: ‘that creek crossed ‘lands owned by the Oregon .and ea 


| California Railroad Company. On the other hand, the deed fromthe rail- oe. 
road company” ‘to the. ‘Power’ company. mentions me the: ands ‘erossed_ eee ios 


a : ‘the canal. 






The - public: jands: in. ‘lot 3 ‘See. 18) pn 48° NE R 4 We ve “Dp: MM: California, as eee 


Bac crossed by ‘Fall Creek, ‘have’ always: been. ‘owned by: the Government. With: Te: ae ae oS 


ee : ~ spect. to. these lands, the company. claims that the natural channel of. a ‘stream a | 
“in. California, may* ‘be’ used’ for. conveying water: to 0 Me Place - of “use: Be ees eran ee a 


a 4 ‘Code of California, Sec. 1418). 


| a in addition. to. the three noncontiguous ‘tracts. above described, title | 
HO: which i is in the United States, Fall: Creek’ crosses privately-owned 













Ty appears: ‘from the map backed to. the ¢ company’ Xa irpumetit: sit ha ee 


lands, some. ‘of which. are. owned’ by the power company. - Tt also EOS, 





‘appears that. right. of. way. over the land affected. “by. the. ‘dam ins. eo 


Spring Creek, Oregon, and. ‘the. ditch. from thence to_ the. point. of ohh a 
discharge i in Fall Creek - “was. purchased from. the. pailroad company. Uae ee 


These lands are. as s follows Ey a NW. ma and UNE. % SW. msde: ; 









Sec. . : 2 . 7 " Seon 
“Assuming that the one to cross. thé. Tae with the. dite is ‘estab- a 


| lished, the question. for determination. here i is ‘whether the: company: : a = 


a received an. implied right: of way. down the natural channel of F all. - s ao 
| Creek. wher ever that. creek crossed. lands patented . to. the Oregon. and ee 


| the creek across. public: lands. 


| California Railroad Company, and afterward revested i in the United ~ 


States, and further’ whether it. has, a ight « of way 3 in the channel Of oa 





The control. of the flow. aad ‘the: aepropeiation cee use. oF poe us wees, 


i ae no: Government interest. is. involved, is. governed, by the local ee 


oe laws: and customs of the’ State in which. the stream is located, andin oS 


aoe the administration. of the. various right. of way. acts. the. jurisdiction a 


ae ss : lands. — 


o. of this department is confined to the ‘granting of rights. of way. for ae es 


ditches, - reservoirs and other: constructed, works Myon, the. public ee a 





“The use. of the: boda, oF hatieral waterc courses tor’ ‘the. Sonveyanon 50: 


| Z i of -water: appr opriated in accordance with. the. State. laws, is. gene Pe 


eee crally sanctioned, so’ long as there is no interference. with the ri hts eae 
Cee ie of others. » An. appropriator may make use of all of: the natur A 





: vantages of the: country. and even-use the channel, of the same's ream 








: | from which the water. was: appropriated, « or. the. channel, of of another a 

















| ee re nate eae ee Leo oh th a . oe eee goa 
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.° eee in : bnduictiiiy’ the. water: 6: the re a use. a onder: to oe 
., . avail himself of this use an appropriator must: have: the: intention: tO ve 
ao recapture. it, ‘otherwise: the right to.use the water. is lost, ‘and in. any. oo 

OP i oe os - event no ‘more. can. ‘be. taken. out than owas. ‘turned ‘in, lea seepage 7 : vat 
o send! evaporation. losses, The. right. to-recapture the. mingled. water ae 
-. . depends largely upon, two: facts, whether the right to the water-is.- 
oe"... aequired: by. the appropriator ‘of the same in. the usual manner in. the = 
-) first. instance for some beneficial purpose and whether at. the time the ~ a 
ae water. is. discharged. into the stream the intent. to recapture it, ‘is. hak 
J. ‘elearly evidenced. The principles. above. stated seem. to’ be well. = 
eae ~~ established by: ‘the ‘weight of authority and in fact: have: been ex. 
oe ee pressly declared by. statute in some jurisdictions, notably California. men a 
8... In the light of ‘these. principles, it is therefore my opinion that no. 
ere eae title passed to the power company: under the. deed from the railroad.” 
oe -/ company, respecting the use of the channel of Fall Creek for the ©. 
Hee conveyance of the water diverted: from Spring. Creek in Oregon toe Ss 
Pa he. point. of use.in California: . Rights of this kind are independent _ ae 


Ope ais 


ae SP of the. ownership oF: the land. . Assuming that. ‘the ‘power company 
ee ee has acquired : a: good, water. right. to divert, the water under the Oregon, ae 
Jaw) whatever’ right it may have to convey same down the channel ~ __ 
63 of the creek into California i is. merely incidental to that water right. ° 
ogee What it has‘in: fact'is the right. to: ‘recapture the. cwater in’ ‘California. oe, 
oe which: has’ been thingléd with the waters. of Fall: Creek. at the point © oe 
Pe a OF discharge 1 in. Oregon so long as the water right is maintained... AG. oe 
oe ae Bais: acquired no. property. right i in the bed of the stream in the nature Poe 


>. “ofa right of-way. So:far as the company’s rights: are-concerned, the 
ie ownership’ ‘of the lands traversed ‘by Fall: Creek, in ‘its: course. between ee 
oo. the point in’ ‘Oregon. where: the. waters ‘from’ Spring Creek: are. dis: Pe 
ee “charged into” ‘it, to. the point. in ‘California. where ‘such. -waters. are : Se 
opis diverted. for: power: purposes, ‘is not: taaterial, ‘no. construction’ “works eae 
ae affecting. ‘such: lands being. involved. . Tt: seems: “clear. that. the comi- | ace 
oo pany: may continue: to’ so: convey: ‘the’ -water’ down’ the stream’ and 
ee across the tracts of public land-in question. SO long ‘as its-Tights to ee 
+). appropriate. and use such: waters. are maintained i in a accordance with. 

: oo laws of. the States affected. OR ee ee ee ee 






co pppeared 
_ Jos. M. Dea 


: : - oi, te eke inst fan 8 Secretary. | ee Pe : 7 oe i ad | 
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. - Drxox, First Assistant ‘Secretary: 








os ae rg “Decided May 18, 1929. 
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: i AN Gas. “WakosPaosenoré | Perr -annsoinonDiKiiso—Virad oo 


the: granting: oft ‘an: ae and” gas: “prospecting permit’ under section. 13. of the oh eee as 


enka act: being: discrétionary ‘with. the’ ‘Secretary: ‘of: the- ‘Intérior,. a eee cern: 


coe drawing. which conferr ed priority: upon one applicant over’ “other. applicants Fete ie aS 


os does: not: confer. upon the successful “applicant any, vested tights that pre re 


| ude that officer. from: rejecting. the application: in accordance with a the ae ee 7: 


, “general. oil, conservation ‘policy. . 





On June 21, "1928. J oseph ©. ‘Barpetin’ filed 2 an a ‘saa ‘gas Sa ee : 


- - pecting: permit. application under. section 13 of: the leasing act. of. fees | 
ae, February. 25, 1920 (41 Stat. 487), for certain: lands in’T. 1 N, ‘R. Rana reer re 


= BB. W., and. T. AL Ss Re 84. W., 6th. Pp. M, Colorado. - ‘Tnasmuch as ee. 
- there were ‘other. simultaneous: permit: applications. for the. land Bes 


af drawing was. held, in accordance with Circular. No. .929- (50 Ei Deeks 


387), in which Sampson became. the successful. applicant. Ina letter  . 
of November 3, 1928, addressed. to: the Commissioner: of: ‘the. General — ee 


nf -. Land Office the: applicant requested ‘that: the granting ‘of a permit. : i a 
con this. application as well. as a’ permit. on. the. application. herein" oy oboe 


after to: be: considered. be. deferred ‘antil late. in the. spring. of 1920 
fp on, “account of the ‘inaccessibility. of the: region in-winter, | 7 


— - On July 12, 1928, Sampson filed ‘another similar permit ‘applica. sree Va. 
tion for certain: Tandy: in-Te 1: S., R. 85. Ww. and: again. the. became. eae 
the. successful’ applicant. in a drawing: “Agnes M.. Lunde -was’the ae 
. ‘successful applicant. for: certain: land. opened” to. filing” ‘and: not: me. cee 
_ cluded in Sampson’s filing. “After the drawing Sampson. applied Ou 


i" : “f amend his. application. to include the land awarded. to Lunde, alleging 2 oe ; 
that by mistake he had failed | to include the. same in his. application. So ae 


i By decision of! December 18, 1928, the commissioner. ‘denied the’ ape aS a 3 
Coa plication to amend.» ‘Sampson appealed. He filed a 1 bond for $1, DOO! io Pas 
ee in. connection with this ‘application. ~~ ee 


_ .., By decisions of March 30,.1929,. ead a ie dapastusnts aoe aoe 
aoe “Somnidastoniat, pursuant. to instructions: approved by the: Secretary. ee 
of the Interior March 13, 1999: (52 L. D.. 578),-and in accordance. © | 
“with the policy announced ; in departmental. Order’ No. 337 of. March oe 
wes “oe 16, 1929 2 Ti. D. 89), ejected the two. applications 2 and closed the a - me : a 
: eases. ey ees 
=. “The applicant’ ‘haw: appealed, eed, that’ there was no Gi aathorse Coa 
ls ga for the: rejection. of his applications; ‘that in paying premium ">: 
ee - “upon: and. filing a ‘bond in the ‘sum. of. $1, 000: to. indemnify surface a Latah 
pe -entayinen: he. somite a vested interest, in and under his ‘pplication oe 








: - 


es 688 DECISIONS RELATING TO THE PUBLIC LANDS. [Yo alee oe 


4 a “ d which can oe lawfally be- destiayed: fy. either: the ‘Preadent nee 
oe ©. Seeretary of the Interior, the Commissioner of the General Land. ara 
"Office, or even by Congress itself; ” that by participating and being 
7 >” successful -i in-drawings he: ‘acquired vested. Tights which can not be. 
oe destroyed © or ‘interfered. with; that. he. and his. associate expended © ee 
o-). during ‘the. past. year. more. ‘tian. $1,000 “in employing their’own 9. 
geologists, mapping: said land, and otherwise nee Semumenglng ae 


a “ethe development thereof.” oceans 
-It is not. found. that. the appellant tas = nrovad any equities in his’ er 


7 So awk which give him a better. status than other applicants whohad. 
2 hob: received ® ‘permits. prior to. the ‘instructions. of. March 13,, 1929. ees 
a? he drawings | in which he participated were for. the. ‘purpose: only : 
oe et: determining whose application should be given priority where 
: oS NOT | than one application | was filed. when ‘the Jands: became subject © es 
Ses Sto. Sling: applications for permits. The. commissioner’s letters’. ap- oe 
Ce "proving: the drawings merely. disposed. of the. other applications. ane 


At: the time these applications were “presented. and ever since - 


a ““March’ 11, 1920, paragraph 2 of the: regulations’ approved | by the eee 
ey Secretary’ of the Interior under and pursuant: to: “section. 32. of the i 


Tsing: act. (a L D. 437, 438) has provided— — Sie sec oe 


ee ve ee ae “the: granting of. a. ‘prospecting permit for, oil. and gas is “discretionary aor 
oie with, the Secretary of the Interior. ae ke ee, ie — te 


This conforms. to the Janguage of ‘the’ statute, ‘section: 13, cohih | 


e ay permissive, ‘not. mandatory. ~The. ‘present, oil’ conservation policy ont 


Wie as -Ropigenplntes the ejection: of all | permit epplicetions, t unless, in ba | 


ret ah 


oa to’ “Marck” 19. 1999.. Be Hee in. ee cage. is. hot: Senfhieient’ e 


exempt the. applications. from. the general. order. of. ‘rejection. ‘There ee 
vos Nas: been. no showing, to. convince. the. department: that. the. appellant Be 
has. acquired - any. nights, | which obligate. the  Soeretary. of the ih ae 


terior. to. grant.a permit. 4 
The appellant. inclosed the ‘pogister’ Ss. ee for 20 ‘hd $4, thes? 


7 amounts paid a as filing fees. These checks will be. returned. to. ‘the - 


ae ae depo oft in geordlance: with governing ‘regulations. “Upon ae : 
Cla Se) Cation therefor the tio. drawing service fees of $10 each will, Plows 
| ak os vided" that. ‘the: Comptroller General’ shall approve,’ be ‘returned. — ; ee 


~The rejection of the two applications: is affirmed, but if the. ape 


rae pelted desires to. make. a. further showing with respect. to the eer 

ao -. Jeged- geological work he may. do so. * Sook showing should be i in the a 7 
form. of. copies. of reports: of the. ‘geologists. and-affidavit as. to the: 
s a amounts, 5, ompended.. for such | geological Fone, dates, ‘thereof, and oe 
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i "structure ¢ that. may: occur to the appellant, . ae a 


ng ther: ducts eee seitls the geological exploration of this 


Afiemed. 


ar 
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Warm 3 Powsn—Powsr ‘Srre—Tansass—Dastacus. BEG “sane. eee 
For’ the purpose of: assessing: charges ‘for. “trespass upon public jands: by a ae a 

ee power: company, the factor of “ total capacity of power-site” within the ©" 
a meaning of regulation 7. of. ‘the departmental regulations. of August: 24,050 62 
a, OID: (41 Li. Dy. 150), under’ the. act. of: February. 12,°1901,. is determined bye a 
“permanent - features. of stream. flow. such as ‘conduits and. forebays ; conse- * aoe 
ss quently capacity of installed’ water wheels which is apt to change fr equently 9 
- with ‘increase, in. market. demand, ‘replacement, OF. : linprovemient: in design, ee ee 
Oe Lis Ot to be. considered. ee ee BEE es Pade a ee 





be Epwanps, Assistant Seorétany? 


ee Careful attention. has. been” ‘given, to. your. air OL “Laphton, ces Ae 
| “Consulting Engineer]. letter. of March: 19, 1929, ‘requesting. Tecon- ae 
sideration of the department's decision, of March 9, 1929,. requiring Cer 


a the Idaho Power ‘Company. to. pay, before: any” license issued’ by. the oO 


— : aidahos: 


Federal Power. Commission. ‘be’ delivered, the sum. of $34, 794, Q1-as 
back rental charges ‘for the. years. 1912. to 1927, ‘inclusive, for ‘the oe 

- unauthorized. use. and « occupancy | of public: lands by. the company. and oe 
its predecessors. in interest, in: ‘connection, wwith. the operations. of. the Sore aan 
Swan. Falls and Lower Salmon hydroelectric plants. on 1. Snake River, eee oe 





Your letter was referred to. the ‘Director’ ed the: Geclogical Survey ay 
‘and: to. the ‘Executive Secretary’ of: ‘the: Federal Power Commission. ae 

‘As. a, resiilt, of these references, the department has become more fully — ones 
advised, as. to. the matters, asserted by. you. as. a. basis. of. the. request: ie ae 
fora mitigation of. charges, and has: the benefit: of: the: views: of: those 


| bureaus on the: merits of. your. ar uments in. support. of the. request. 


= lon: is that. the. trespassing of the Idaho Power. Company persisted, 
oe first, as a. result of. a policy: initiated: and adopted. by the. department eae 


One’ of. your. contentions, urged as a basis. for. equitable considera. Le 





itself,” and-second, because of a, policy, subsequently pursue by; the ie ee 
oe ederal Power Conunission: : | . : ee i 
In support. of the. first assertion. you cefer to certain: provisions ae me ee 





oy the act of F ‘ebruary 15, 1901. BL Stat. 7 90), and to the criticism. of: oo 
oe ~~ that. act expressed. by. the Secretary” of. the. Interior: ina letter of a 
April 29, 1914, to the Chairman of the House. Committee: on: Public.: Lae ase 


? & : _ Lands. ‘and: to. the: recognition by. the department. of the. defects, in. an 
sce oy then: existing: Jaws | as. S adequate’ n measures: st providing: for the: or derly an 


: ee “ : : ; 
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aebucvbe of the N ations power Tesources: : “You: also. ae cer- oe 
. tain specific and other instances:‘where ‘the Secretary: Of: the: Interior eae 


ae ane: the’ Secretary of Agriculture suspended summary action against a : 
a <) power. companies: who were. trebpassing, uber pee lands to spaces oe 


fone the enactment ofa practical ! law.: oe 
Objections: of the Secretary, to’ ithe. ee in ae ekcarpt: Seo: ‘hig: : te 


ae letter quoted by you, as the ‘Director of the: Geological Survey. points: beg 
- out, were not to any provisions relating. to compensation for ‘occur: 0° 

ee pancy and use, but to. the: instability. of. the tenure of permittees” 
«> and licensees. ander: that act, and it may be further stated, that there. 
ok re is nothing i in the provisions. on that Jaw:or of. any. other: law: of which. Sig. 
PEs thes department is aware that. suggests ‘or creates: any: exception. TO. 0 


oe Be the’ common: law liability: of those that’ trespass) ‘upon the lands. ‘OL 
me another, Nor i is the department: aware of ‘any action’ ‘in. individual 


a cases or of any practice or policy. pursued by it with reference to . 2 


oa “trespasses of this. character. ‘under which: the trespasser could | rea- 


~ sonably. proceed on the asstimiption, that ‘the’ department. ‘intended ~~ 


. that no. charge" would be made for: the use. and. occupation . of the : 


- “lands, ‘¢ or that the trespass. could. ‘be. condoned. - Nor is: it: believed Rae 


a that ‘the Idaho Power. Company can show that. it. has suffered loss». 


Ss “by: the failure to provide. suitable legislation. at an. earlier time. ade = 
ae is ‘stated in the memorandum’ of the Geological ‘Survey—_ : be 


Te ‘the act of 1901 had been’ ‘repealed: and superseded by the Federal Water = 


: ae Power Act in 1914, ‘when. ‘the: then, Secretary. ‘of. the Interior laid before the: 
Ws» House: Committee on Public Lands his statement as: to the ‘weaknesses in the... 


aet) and’ had. the same. charges. been asgessed. against the Idaho: Power Company. | 


: as: are now tentatively adopted by the: ‘Federal. Power Commission in: ‘connection. _ Re 


“with: these plants, the. Idaho Power Company would have had:to pay somewhat 


over $2,000. ‘per year in. connection with the Lower.Salmon Falls plant as .com- Pat - 
~ pared with . maximum. annual’ compensation of. $1, 192 as now: set. up. by the — ey 
Geological. Survey, and an annual charge of over $8,000 for. ‘the. Swan Falls. 


plant. as- compared’ with. annual ‘compensation of bs 380 now. set “up by the uae 


ee Geological Survey under the department’s: regulations. . 


. As confirmatory of this statement the fp eaomadaal of the Wane 2 


— tive Secretary of the Federal Power’ Commission. ‘states that the 
= oe annual charge under its regulations for. the year. 1928 for. Swan. Falls ee - 
oe “project, on data given in the application, i is $3, 372. 63, and, ‘subject tore oY, 

Verification and possible: Tevision;, the sharge' 6 on. ‘the Lower Salmon — eae 





ee Te support of the second assertion your letter contains s these state- | a = 
sad mont eee te ee a ee er eee eee 


caer "After: the passage of. the: Wedéral Power “Ket ‘the: Federal. Power ss teipanisisn ? ms 
a adopted, a policy’ of postponement | in ‘trespass. cases. Many: ‘applications for 


“ pores permit ‘or license on new.’ properties - were filed -with ‘the Commission. imme a 
oe diately upon" ‘the: enactment of the law. “Phe: Commission’ s: staff was. over: ee: 
SS whelmed. with work: and. the Commission ‘took the. ‘ground: that. Inasmuch | 1 as. aa 
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the’ ‘plane | in: 1 trespass were - operating, ‘and at aul their ‘fanctions +46: ‘the pe 
"public, preference in treatment should be given -to new projects that had been = 
gay held up during the. 10- -year. ‘water-power hiatus, and for which. there’ was Pe een, 
a large public demand. Prospective applicants. for license of properties already » aoe tee 
a constructed | “were” ‘requested to postpone filing of applications. So the policy ae oe 


of: suspension of action on: water. power trespass cases initiated: in 1914 by the veg 


The reply. of: the: Federal Power Commission to the above ‘ser aoe 
o: - “tions is as follows: r ae, Se Sky Ona ee ee ee er 


| Department Or the. Interior was” continued | by the Power Commission. for. ae Sie 
- Feasons equally. sound. oo > | _ Pore ae 


“While no. ‘pressure was bi ought upon ihe Idaho Power Campainy or ie s affliate . 


- 7 corporation, the. Utah : Power. & Light. Company, to ‘file applications for their =~ 
~~» projects in. trespass, due: ‘to the great. volumé of work placed upon the Com- 


| ‘Inission’s. ‘staff by. the ‘flood of new applications, the policy. of ‘the. Commission 7 | 
ge with: respect to constructed Projects was: s set forth in. its 3 First Annual Report, on ee 


. page 14, as follows: = | 


OT all: cases where appliesnis’ are. operating existing nits under any. ‘tort te ee 
of Federal authority. the Commission . proposes: to suspend action upon. ‘the: * : 
‘applications, until provisions can be made for. valuation.. LE the ‘applicant. LS oe ' 
operating: without. the necessary. Federal. authority licenses will be issued. with ee | 

provision, for. future valuation, this course being taken in order that. the invest-— ce 


ment made may have the protection afforded by a license.’ a ee 


_ Orders No. 10 General Procedure for Administration of the Pederal “Water 7 
Power Act,” adopted: June 2, ‘1921, contained | a statement of. the same ae in we | 


the following. language : 


“ 2 ovo4, Action, upon. doplica tous’ in. -accotdanés with section “93 of the hee for : 
projects | already constructed. by. applicants: who hold. or possess permits, rights 


of way, or other authority heretofore granted, tO: be suspended until such’ time 


as the ‘Commission. has: authority to employ. ‘sufficient personnel to undertake 3 
the. valuations: required, or: until. the: disposition of other cases cenene before’ 


the Commission makes existing personnel available.” Ue, Wee 


got5 “When. any such applicant is without. authority. to aii and. oe . 
its project, ‘license to be issued under. ‘the conditions: that valuation shall be = 
made at. the. éarliest practicable. date, ‘that it shall be determined as: ‘of: the a 


date of issuance of: license,.’ and. that. the licensee. shall. agree: to accept and to 


‘enter: upon: its” books | as: the. value of its: property on such: date the: amount : 


determined under’ the provisions of, section: 23. ”. 


| While: the: general policy. was’ as above. set. forth, no formal’ demand to. Hes os 
; aeons for all projects in trespass. appears. to. have been, made on either’ 


~ ‘company of. this Idaho-Utah eroup until July 15,. 1926, when such a letter. was ee 
addressed | to the Utah Power & Light Company. “There was: no expectation’ Or: ss ; 
_»» intention, however, that ‘any delays. in filing application. or in isstiing license 
“_.. Should release the companies of any liability for. payment to the United States eee Ene 
wee xe charges for prior- occupancy. of publie:lands. Ws Coane 
che ae -Appli¢ation for license. for the Lower Salmon Falls project was. s filed 1 Dacsiniber. ee 
as 47 1923, and for the Swan Falls project, May 9, 1924.. Delay of the applicant = 
ms ‘submitting. the. inventories | required: by. the. ‘regulations,’ which | continued. - ee 
"until the spring of 1926, and subsequent difficulties in reaching an agreement on 


the method of valuation, were. responsible for the long. interval between Mates. . ES 


- : of filing: and execution of. licenses on: June § 25, 1928. 
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ae shies s sca 
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Nothing j is s Hotes in the réoulation or piatarliente of the policy ee — aS 


: - the Federal Power Cornmission that expressly or by. implication re- i. : 
pas quests. or intimates that prospective applicants for permits. or licenses ec: 
.- should postpone the filing of their applications. - -On.the contrary, fice 


a those applicants operating without the necessary ‘Federal authority Pi 
were advised that licenses would. be issued to'them with: provision for 


“suture valuation “in order that the investment made may have the —_ 


- protection afforded by a license.” The plain. import. of the quoted : 


- portions of the commission’s. report. and. regulations. is that ‘there : 


would be no suspension. of action upon applications for licenses orper-.  ; 


: mits where the: applicant. was: operating and maintaining a ‘project 
. without authority to do so. ~ Discussion of the above- stated conten-.. 


<i tions, is for the. purpose of. showing ‘that the facts. upon which. they 
oe are. predicated have not been satisfactorily established: “Because. re- 
4 “sponse i is made to these contentions, 1b. 1s. not. to. be. implied that: the aes 

question of: willful delinquency enters asa factor. in: the. fixing of | 


the charges. Admitting: for the sake of argument, thatthe cireum- 


: stances remove call imputation | of willful delay, the. demand - of the | 


| 8 sent the director’ Ss. Views : 


~ department i is based solely on its opinion of: what i is reasonable com: 
a pensation for occupancy and. use -and does not. include. additional, 
sums as penalties. It is but’ just: and: equitable that, the’ company 
should pay such. reasonable pomp nen whether its poeoson was | 
~ wrongful or ‘rightful. a 2 oe ere 
~. It remains to refer to your further contention that ¢ ertor ” hes been 
. made in computing ‘ “ total. capacity of the power site,” within. the 
meaning of regulation. 7 of the department’s regulations, ‘approved 
August 24, 1912 (41 L. D. 150), and to your statement: to the effect 
that the interpretation of the. Federal Power. Commission’ of its 7 
equivalent regulation as to power capacity, is in harmony: with the 
interpretation you place. on the departmental regulation. “ae 7 
The Director of the Geological. Survey | devotes a ‘Sonsidevable® 


| ae of his memorandum to: comments upon this feature of your a 
~ argument. The polevane —— therefrom | “appear ¢ to fully ae eon 


ede “With respect to net capacity Me. Leighton contends that the available. str rae 
ee flow. at the. intake (in second- -feet: and | in. ‘amount not. to exceed the maximum ae 


| ¢ hydraulic capacity of the pr ‘oject. works): ean not. exceed: the hydraulic. capacity : a 
ae of the water wheels ‘installed. The ‘Survey maintains in line with precedents meee 
< Joss and: uniform rulings: from 1942 to date, that the capacity of the water wheels 
that a permittee may. happen to install,-has. nothing to do with the capacity of . — 
.. a power site; that the phrase. “hydraulic capacity of the project.works” refers. 
_ to such: permanent. features of ‘project. construction as conduit.or forebay _ 
 eapacity and not to. such temporary and. changing. features:as water: wheels, — 


: a and that it was the. intent of..the- regulation | to. require: compensation. based 


| on intrinsic capacity of the site—that is, the value of the lands occupied. and Z 
ae : used rather en on the incomplete and insufficient use. Ample consideration 


Se PN 
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for growing power. systems is + provided in the: reirtlations, arst by t thei use of ce oe 


“an: utilization factor’ representing the degree of practical utilization of the oo. 
ae available stream. flow, and: ‘Secondly. through the use. of-a. sliding scale which a 
a presumed only partial: use: at. the: outset and a. er adual increased installation od ees 


until complete utilization - “Was: made: BEES eS Rie: 8 
The regulations: under. the. act of. 1901, ‘which were we on. eee ms; a lee 


ee “4912 (4. L. D: 150); were drawn. up. following: many conferences between rep-.° 
“* yesentatives. of the Seeretary’s: office, ‘the Forest-.Service, and ‘the Geological = 
-. Survey. There is no question. that. the framers of the. regulations. endeavored 090. 
oo : to. set. up a power. capacity figure which would be equitable. and one which would i St ee 


“not. depend upon. ‘a changing . factor. like -wheel- capacity. | “An examination Of cies, oe 


the records leading up to the formation of the regulatioris does not disclose that’ F oe : ae 
eee there: was any: thought’ that. wheel, capacity ‘should be. considered. a factor. sh eee 


ae determining the: capacity. of: a site for the pur DORE of collecting. charg ges. ‘for. use a Rees 
De Government lands. - eg ie ee nee ee ae eae ee 


| After: divenina to the: ‘tact! that in, a perndka goed: Coe depict oe 
a ental ‘regulations since 1912, wheel capacity has: not. een. a con- 
| trolling factor in determining: power. capacity 5 that : more than once. a 
questions had. been raised as to the meaning of the regulations; that ea 
the contention had been made heretofore that wheel capacity should: 


enter into the. available ‘streain - flow: factor’ “used. in determining ee 


| capacity ; that the. department had: answered the question’ in-only 
one way,. and only ‘one ‘interpretation had been used ' by* ‘both the | 
| Departments of the. Interior and Agriculture. ‘The director | expresses. 


the opinion.that it is not. reasonable. to: change the. interpretation, now fet 


‘ in. order to relieve: the company from. payments— og eae 


oS even. were. the: contention, well. founded and: even. ‘though the market. “demand : 


“for. power has: been: such that. it. has: not seemed profitable for the company. to 0. 


“install wheel. capacity to. utilize. the. ‘entire low flow used by. the: Survey in ee as 


determination. Of: power capacity under. the. regulations. 





“If there:was. any. idea. that, the amount . of. money: due for the’ use. of ladda. 
: should’ fluctuate. with the installed wheel. eapacity, that. fact. would’ certainly. a 


“have been set. ‘forth in. ‘the: permits. issued in. the past. Such, however, is Not 2.0 
_» the: ease! ‘and: changes in. the amounts’ ‘due: under : outstanding’ power - permits. ee 
= “may be had only upon a showing that. there has been a permanent: change iio = 
the: nominal : stream ‘flow due’ to: storage or. otherwise, or. by a! showing of 
vs ~ inaccuracy,» insufficiency, or: in. applicability of. records” upon: which . such 

os determination. was. made, ‘or where. it is shown that the rate is so great as sto << 


= result in reduction of. the margin: of income ‘to an unreasonable: amount. 


re “In. regard. to. your. ‘reference. to the F ederal Power: Commaon no _ | : 
oe ier ione of their’ ‘Regulation 1; section: 15: & ‘the. Execu tive: ee ee 
Secretary of the commission. states as: follows: a oe eee 


- a he Sec. 1. ‘The * power ‘capacity’ of a “project. means. the: continued ‘product : e us at 


: : ae The factor 0.08; er 
~. B. The average ‘static. head. in. feet: and 


“Qo "The water supply, in’ cubie feet per ‘second. and not” in excess. “of ihe oe 


or hydraulic. capacity of the approved project works, estimated to. be available . a 


©. from ng natural flow. « ‘or: from storage,; or from both, for 80, per cent: of ine: ome. ae fe 
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oe 





“Pactor as ‘C ‘i of nig: rule for: ‘determining power. ‘eapadity:¢ of a ae ae a 


arts ‘sponds: quite closely to factor 3 of ‘the’ rule: ‘used by the: Interior Department Le 
ae od ander the act of February’ 15, 1901. . In: applying: this: rule, the water. wheels: 
ee ; are ‘considered. a: ‘part of: ‘the project. works, whose: hydraulic capacity must: be 
~ 7 determined. Note. should. pe. taken, however, of: ‘the’ word. “6 “approved | ” in this: Se 
. pules In ‘licensing ‘an unconstructed project, no. wheel installation. .of “smaller: a 


ae capacity than’ the" ‘estimated. ‘capacity ‘of ‘the site” from stream flow’. records. ae 


would. pe approved as a ‘Competent development. Partial: installation: might bes. 


vhs approved in steps in accor dance. with market. demand, put the ste power. capacity ou a 


Foe ee : 7. of the project would be: determined by. the available water supply. “In. licensing : 
' Pe constructed. projects, ‘such. as: those under consideration,. ‘it has seemed. best’ to: eo 
agen accept : ‘them as- completed’ ‘projects, leaving. future | enlargement, if justified by 


eet ae ‘water. supply and: market demand, to. be’ taken care of in. ‘license. amendments. is i . 
ae oe ‘sa these cases: wheel capacities: occasionally limit,’ the Dover rating of the: site, a 
we tut we have’ found: such: accurfences rarer 2 oir) et ” oe 
The method of computing: charges on both: ‘completed and: 1 partially completa a3 


eh “projedis is given in Regulation. 14, ‘Sections 1, 1, 2, and 3, of the’ Rules. and deena ae : : 


us of the Commission inclosed. — bots 1s 
et! he: Director. of the Geological Survey in: the last cern on ‘page 2 of cae 
eos, his memorandum to you of April 2, 1929, makes it~clear that. the Interior 
a Department has) always regarded. the. installed’ capacity of water wheels ‘as a 
- factor which is apt to change rather frequently with increase in market de- 
iy a mand, replacement, improvement. in design, ete, and that wheel capacity should, J: 
Gs therefore, “not. be considered in: determining: the fixed: hydratilic capacity of. the 
7. % project. works. ‘The: view is taken. ‘that. the’ hydraulic capacity should be de- a 
eye ‘termined by. the more’ permanent works, such as conduits ‘and forebays. 


= i. ‘fied: by change in water supply, head, or t fost in | this ease): tiiniting 1 installed ‘hy: 
pers draulic capacity. - | | ge ps. OF gs 


“Gong standing: interpretation. of the: regulations, in which the Fed- 


oe upon equitable. grounds. © ‘The request’ for. reconsideration of the 


oe cs ‘Fosse Teo: Spuncnrow—Narrowar “Founsts—Reraqvuncest— Quine. 


ae _E see no impropriety. in. such interpretation. of the. Interior. Department regu- 
2] lations, and no injustice,’ “provided it is. uniformly applied. In. thes Power 
2 Commission regulations, ‘the | ‘context, from, which » ‘* ‘hydraulic capacity ' ” is Be 


Roe interpreted, is. quite different from that. of the Tnterior ‘Department regulations. ene 


ee The operating: charges are specifically ‘pased- on. ae installed hydraulic: capacity” 
eave to the. power. capacity of the project. (See ‘Reg. “14, See: 1," A.& B), and. for 

: “projects: accepted as completed when application’ is: made; the | te installed: hydrau- 

die. capacity ’ must govern, if it is less than the capacity computed from water: 

“supply... Provision: ‘is made-for readjustment of. power. capacity. whenever justi-. 


‘The reasons ‘stated: i ‘the: 5: Geclogital: ‘aurdey oe adhiorin to: a 


eral Power Commission sees. no impropriety or injustice, are. con- 
a sidered sufficient.. I. see. no ‘reason for the reduction of the charges 


| - ae decision of March. 9, 1929, is therefore denied. ie ete 


“CALIFORNIA DOOR. COMPANY 
Decided Tune 2 “1929 ae ea 


‘Dexp—Sr ATUTES. 
The. ‘purpose of: the. provision i int section 4 of the aét: of’ ‘September 22, “1923, 
- authorizing the Commissioner of the General, Land L- Office. to issue: a “arit: 


Feo ay ee 





Ph acide 
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oe earie deed to: an applicant who: had élingutshed: base ‘aid to: the is ues oe ae 


“States” and. failed. to. receive other land in. liew thereof, was, to. tTemove the. 9: 

- elowd: on. the” ‘title, caused by the recorded: conveyance to the’ United © 000.) 

“ho States, and: the’ ‘statute. ‘should. be. liberally’ construed. ‘to ‘the end. that. so aS 
"thé cloud be ‘removed: by disclaiming ownership'ion the part, of: ‘the’ pase ; oc 


“ernment even though: the applicant. be. unable to ‘show. clear title. 


: — Founor Linu, SuLEOTION—NATIONAL ‘Forests—Quirotarm ‘Demo—Covnrs, ee a 
| Where. the Government’ is not prepared to declare the’ name. of the rightful ‘ Peace ri 


aes -. owner-of the base land, the: purpose of the’ act of September. 22, 1922, will. be.» ge 





served if the quitclaim deed authorized thereby be issued'in the language. 

aes of the. statute, leaving. to lay court. of: competent jurisdiction the question » Se : weve, 

“9. of ownership. after elimination « of Any p- possible: claim on the. pat of the. ete 
., United States. - Ae ee see oe ns rte 


ve Epwanps, Assistant : Seanstargs: ee See a oe 

eae ~The California Door Company: a coxporation, ee appealed from a ee 

i the! decision of the General Land Office dated J anuary 19,. M029 sae 

ee rejecting its application under. the act. of: September 22, 1929, (42. on ek oe 
. Stat. 1017 ave for. a quitclaim, deed. to. the Ww. ee SE. Ue Seo, ce T. aoe i 

a “8 N.; RR. 19 'W., 8. B. M:; California. ee 

| “According 6: an abstract of. title ced by te anplisent ae Rs 


. “September 20, 1927, it. appears. that. the tract. in question was pat- ee 
. ented to George Albitre. on September. 38, 1890. He reconveyed. the | 


i land to the United States: ‘on April 15, 1902, with -the view. to'a 
ne selection. of. other’ land in, lien thereof under the. act: of June 4, 3 


| 1897. (30 Stat. 11; 36),. the tract. being at that time. “within the 


: limits. ofa forest ‘reservation. » The deed. whereby the. land was 


ha veconveyed. to the United States was ‘recorded | on the county’ records, e 
nh but no ‘selection i ‘in ‘lieu thereof - was ever: ‘presented. | In reply to: ‘ant ; 
~ inquiry. in: behalf. of. -Albitre, the acting. Assistant. Commissioner Poe ee 

-.) of the General. Land Office, under, date. of i salyt ‘By , 1917, ‘stated. au hae 

ie part. as: follows: ia 


Zhe: Government ; never “having: accepted. ‘the ‘said ‘deed, title ‘aid: ‘not. pass 6 en 


a ° from. said Albitre. who - ig. still: ‘the. owner. of ‘the: land, and the: ‘United. ‘States = . : “ 
te - disclaims: ownership: or. jurisdiction’ over: ithe land. aie this letter ‘is placed, “Of 2a RE 
“"c-record in. ‘the. county in which the. jand lies, it is. believed that it: will remove’. | 


Loe ev any. cloud: from the title. caused By: ‘the, attempted Feconyeyance:, of the jand ‘ : . a 
eas the United States. ees: & aS os ea ~ 


That letter was ecorded « on. “Novenher 6, ‘1917, : PUader date: © ee ge o: 


mercer. 29, 1917, ‘Albitre deeded said’ tract’ by. quitclaim to.George. 
oe WeCall: which decd was recorded September 11, 1917. Ticis further .° 0 080 
= ghown that Call filed. suit. on May. 24, 1918, in: the Superior. Court ee 
oof. California i in. and for the County or Ventura against doe Barnes 9 - 
= and Mary E. Barnes for possession. of said tract. On December 27, 0° a7 
: ff 1918, judgment: in that’ suit’ was rendered in favor “of: ‘defendants eas 
on a finding that. they: had’ been in adverse possession thereof for = —. 


- | mo more ¢ than five years prior to the commencement of the action n against oe : 


es ee meee 
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as theni. ‘and it: was ee that pies were. the owners S theredf 3 in 1» fee i 
oe “simple. he mortgage. on. the land | was given by” Barnes and his nee 
ee wife \ on. “August 92,1927, to secure a note for $200... mee - : | 
a The abstract does. nob in any way connect the. aonienat with te” 2 
ee “title. to’ this. land. Its claim: is based ‘on. ‘powers. of attorney. given. oe. 
ee “by | Albitre: to. E.. H. Kittredge. on. April. 15, 1902, authorizing him: | 4 : 
" : : to select. other. Jand: in: Tieuw ot the tract above described and. to sell. 

the land so selected, and on a disclaimer of interest. by the surviving cS 


cae "executor of the last will and testament ‘of E: HX. Kittredge, deceased. te 


. The said disclaimer is not sworn to nor ‘verified. by acknowledg- _ . 
oe ert It is stated. therein that E. H. Kittredge purchased said tract. - “ | 
“from George Albitre on. or about. April” 15; 1902, for a valuable 
-«° gonsideration and that at. his: request: the tract. was reconveyed | 0) aera 
Vs he. United: States for. the purpose of. exchange under. the act Cy eee 

Pe June: 4, 1897, ‘and that. in consideration of. the. purchase price paid. ee | 
wos ato the daid: George Albitre, ‘the. said irrevocable. powers of attorney 
Were. given” to. Kittredge. to select, other land in ‘lieu thereof and to 

‘ _ dispose: of:same; that in so acquiring the said. land and other. ‘denne 
aes scribed tracts énd: conveying or causing ‘them to. be: conveyed. to the. 

~—., United. States, Kittredge was acting for and on: behalf of the Cali- 6 

> fornia Door Company; that. Kittredge. died about. ‘the. year 1916000 

ot appears: that notice of. the application. for deed was served-on' . 
| Albitre and Call and. no sige has. been made by « either of: them nee 

oo 50. far as-shown’ by the record. 7 


The said. act of September | 22, 1922, reads # as follows: 


a“ That ‘where. any person. or persons in. good faith. velinquished te the United a su 
2 States. lands. in a ‘national forest. as” A basis ‘for’ a lieu ‘selection’ under the Act 
of: Juné 4, 1897 (Thirtieth. Statutes at Large, pages 11, 36), and. failed‘ to get 

| their lieu: ‘selections: of. record prior. to: the passage: of the Act: of: ‘March '8,. 1905: ee 
: (Thirty-third. Statutes at Large, page 1264), Or. whose lieu: selections, though. | 
- duly filed, are finally rejected, the Secretary of the Interior, with ‘the approval 

. of the. Secretary” of Agriculture, upon application of . such person ‘or persons, 
ye . their: heirs or assigns, is authorized to. accept title to such. of. the base lands ad: ? 
2 Are: desirable for national-forest. ‘purposes, “which lands shall ‘thereupon. become =" 
parts of. the nearest national. forest, and, in exchange therefor, may issue 
patent for. not ‘to exceed: an “equal. value: ‘of national-forest . Jand,: unoccupied, ees 
“surveyed, ‘and. nonmineral in character, or the Secretary. of Agriculture may 
- ‘authorize the grantor to cut-and remove an equal value of timber within. the: 
a national forests. of: the same - State. Where. an exchange can not. be: agreed 
ee “upon. the Commissioner of the General. Land ‘Office is. hereby authorized to” ke 
Bitte ao relinquish : and quitclaim to: ‘such | person. or ‘persons, their heirs ‘or ASSIgDS, me 
“all title: ‘to such lands which the respective. relinquishments. of such’person or * ~ 
"persons: may. have. vested in. the United. States : Provided, That : such person. .or a a 
_» persons, their heirs or assigns, shall, within: five years after the date: of. this ee 
oe ‘Act, make. satisfactory. proof: of the. relinguishment. of ‘such lands to the. - 
United. States. by submitting to the Commissioner of the General-Land Office ~~ 
ee aoe abstract of title to such. Tands showing relinguishment, of the same Bs the a - 
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an “Died 8 States; hich: oe act or Abstracts shall be retained in 1 the files of. the a = 


ee "General Land. Office. ee A pe ae 
oo, SHe. 2. That. At it. shall appear ‘that. any of. the. lands: “Yetingiitahed 40: the: = OO 


2 _ United States for the purpose stated inthe preceding. section have beeti disposed. a 


of. or ‘appropriated to a public use, other than the general ‘purposes for: which — Pe 


: ae the forest reserve within the. bounds. of which. they are situate was created; © _ . : oe. 
“ ‘such ‘lands shall not~ be relinquished . and quitclaimed. as. ‘provided therein, 00° 


aa -unless” the head. of. the: department ‘having jurisdiction over the. lands shall : Ree 
| consent. to. such: relinquishment ; and” if? he shall fail to SO ‘consent, or. “if any ~ 


~. - of the lands $0 ‘relinquished _ have. been: otherwise disposed. of by the. United eS eae 
_ States, other surveyed, nonmineral, unoccupied, unreserved public lands of ©... 
| . approximately equal. area and value may be selected and patented in lieu of the © : Pegi 
--- Jands so appropriated or. disposed of in the manner and subject to the terms. and aoe 
' €onditions .prescribed by said Act of June. 4, 1897, and the regulations issued — = 


thereunder: ‘Prévided,. That: applications to. make such lieu selections. must. be — ar 
- filed. in. the. General Land. Office within three: ‘years after the date of. this Act. eg tise 


A report. from the Forest. Service shows that. the tract. in question as 


does not lie within the boundaries of any national forest, and. there- yee. 


fe fore the Forest. Service. has no knowledge. of its present status. 


The. showing as above recited is not sufficient to: warrant. a fnditie aoe 
that the applicant. succeeded to the interest, of Albitre. in this land. 


But notice of the application appears to have been. served | upon 7 
Albitre and his transferee Call, and no: objection. to. the issuance of 
~ deed under the act has been lodged with the department. The object 
ofthe act was to remove the cloud: on the title caused by the recorded 
conveyance to the United States. ‘6 This’ remedial measure should. 
be liberally construed to the end that the said cloud may be removed 
by. disclaiming ownership. on ‘the part of the. Government, even» 
though the applicant i is unable to show clear title. ‘Ina case ‘of this 
_kand,, where. the Government i is: not prepared. to. declare the name of 
the .owner, it: 18: believed that. the purpose of the act will be served: 
ae os deed. be. given in the language of the Statute, leaving to.a court, A 
of competent jurisdiction the question. of ownership after elimination 


a of any. possible claim on the part of the United States. - oe ee 
If this were an application under the. exchange provisions of. the ye 
act, of September: 22, 1922, it could not. be accepted i in any form bee 


Ope he cause the United. ‘States would. not.be. assured’ of a. clear title. But ~~ a 
| “hs the title to the base land is not offered i in this case as basis for claim Daa A 
_. to. other land. On the contrary, the Government. is asked. to ree 8 

oe linquish whatever title may: have vested i in it. ‘by the said oe . ae ere 


: le from Albitre. _ a 
In the ease: of B. P. Felton. (82 Ty D. . 484), decided: September 8, : 


— a 1998, the department held that a quitclaim: deed should not be de- - 


ied under the act. of September 22, 1922, on the ground that. the. : To » 


a base land had been sold for taxes at:a time when the legal. title. was - S : 
Pak the United States. The. form i in which the deed should i issue in ou 


- “ 
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. = hate case was aoe considered, but it seers ts have. haga ieanied that. Reagaces 


it should issue in the name of Felton, the applicant to whom, accord- Phe 


os ee ing to the statement. of facts, the base. land had. been conveyed. by” ‘ vo 
| deed: from one Armor who had made the original transfer to the 


: | ~ United States. | oe 
Tn: the [unreported] « case Sor George HL ‘Kerter, asa: i ‘the de: ashe, 


ye : ‘ partment. on petition October 30, 1928, ‘following’ other. decisions in ee 
“sac 0 the same. case, it. was held. that powers .of . attorney. to select lands. ay: 
~-. under the former. act of June 4, 1897, and to sell the lands selected, 


did not constitute “a transfer of the base land ‘so as to entitle. thee. 7 


i attorney i in fact to a deed for the base land under the act of Septem- 
ber 22, 1929. That view is adhered to in so. far as it involves: the | 
ae right of the attorney in fact to receive a deed in his name. In deal-. a 


ss ing with such powers of. attorney i in connection with selections under. an 
. the act of. 1897 the department. always took the position that any ~ | 


- such. selection should be made by or in behalf .of the party who con- | 
veyed the base land. See case of John H. MecCornack (32 L. D. 
_B78).. There is even ‘greater reason for rejecting the contention that: 
. such a! effected a, transfer of the base land t to the attorney in. 
fact. : 


- object of the remedial act of ‘September 29, 1922, by removal of the.” 
cloud on the base. land caused” ‘by. the record of conveyance to the 
United States,. it must decline: to. isstie: an instrument such as to: 
indicate. an adjudication that the party claiming: the base land. 
| through the said powers of attorney acquired the legal title thereto. 

But, as above. indicated, the showing 1 is deemed sufficient to warrant 
the issuance.of a deed i in the name ore George Albitre, his heirs or 
assigns,” and it is.so ordered. This will relieve the claimants of any | 
obstacle caused. by the former conveyance to the United States if any — 
further’ action should be t taken. in the courts sues title to the” , 
_ ‘premises. es ee ee a a ae 
— - decision appealed. from i is : modified scordingly. same Ga ee 

: eae ae: eon | Moti. ee, 


| a ERRY x CONVERSE. 
af ae a | Decided June a 1929 a _ 


| ConriemArton—ConTust—Sto0cx: arsine Homustmap—Stastomes. 


~ - The contest or. protest ‘mentioned in. the proviso: to section 7 of the: act st ot ae 


‘Therefore, while ite departnent | is anxious to. carry hie effect. the ee 


- March 8, 1891, has reference to a proceeding initiated against the entry,and 
-a@ mere communication of ape otest is. not somcent to stop the manning: of: the ie Td 


» statute. 
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, Court Drersrons Crrep AND APPLIED. 





- a Cases: of Lane Ye. Hoglund (244 U.S. 174), pas v. Newton. (255.1 U s. 488), Des, , ae 
_and Stockley et al. v. United: States (280 U. 8. oa cited and applied. pe hates eee 


ca a ‘Assistant Secretary: i ao ce oa 
. On July 19, 1928, Marie Magill Corkiy’ filed 3 in ‘the jodal land: office ne cee 
Se Sacramento, California, a contest. against the ‘stock-raising. home-. . 


- : »stéad’ entry. On J erry H. Converse, 020270, alleging that, the’ entry” en 


covered certain -prior valid. mining claims, water. rights, and mall. Tak 
sites” belonging to her. . - Register’ s-receipt on the. final entry issued a 


on to Converse on J uly. 15, 1926.. The register entertained the contest, Sa 


ie although holding that. the. ‘affidavit of contest Was” ‘defective and : Ae 
— called. for. further showings. By decision. of Ja anuary 7, 1929, the. feo 


commissioner. dismissed. the contest. upon the: ground that as more 


= than two years had elapsed since the i issuance of the receiver’s. receipt, a 2 o 
the entry was confirmed under the. proviso to section 7 of the act of = 
~ March 8, 1891 (26° Stat. 1095), and directed the ‘issuance of final a | 


chrtificate to the entryman.. as : ae 
| Contestant has appealed and. invites oe one to- a. ree mes- 7 
a sage dated June 19, 1928, from her and addressed to the Commissioner = 
of the General Land Office, reading as follows: | 


I heréby protest. against. the entry: of: ‘Jerry. c-a ‘Goavenss for stock. ‘raising - : : 


homestead entry number Sacramento naught two. naught. two seven naught - A, 
NJ A W: on the ‘ground that. the entry’ covers. mining. claims owned i by: the 


o | undersigned and that: the. er ound is mineral in, character. 


The message ‘bears evidence ‘it: was, received J une 20, 1998. 


The proviso to the statute above cited. has reference “toa procééi: we 
i ing against the entry and: not to some communication which at most 


--Is only. suggestive of the propriety of such a proceeding and’ may s 
never be ee ces basis of « one. = Lane v. HH ogtund (244, S. pe | 


18). a ae, 
| Under’ this: statute it: is ae one aaey of the: Sectetary ne the ee 
ie Triterior to cause a patent. to be: issued when no contest’ or protest = 


ae proceeding has. been. initiated and no order. made in his: department . — — 
oe tor the purpose’ ot challenging the validity: of the entry within two. Las a 
ied _ years from the. issuance of the final receiver’s receipt. . ‘Lane v. H og- fer My Baia 
lund, supra; Payne v. Newton (255 U 8. ok | Stockley at al. v. res eo 


eee “ United States (260 U.. s. 582). ee 
~The decision. 1 appealed 4 irom. was: right, and it must | therefore be ee a 


A eae ed. 


Sp VRinG ee SED eS 
Zi ae 
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ae CoAT. LAND REGULATIONS—PARAGRAPHS 8 AND 22, ‘CIRCULAR 


NO. (679, AS AMENDED, FURTHER AMENDED | 


: oe “ + ae et ee “[Orenlar No. 1193)" . * | a 
: | Derarrmenr OF THE. ees, 


| | GENERAL: Lanp. Onau. ; 
_ Washington, D. C.; June 1 J, 1989. 


a Ruersrers, Unrrep Srarns Lax 6 OFFICES: : a 
_ Paragraph. 8 of the. regulations of pril: 4 1920, Chie lne No. 679 9 8. 


a : (47 L. D. 489), governing coal mining: Teases; permits, and ‘licenses 
| under the act of February 95;1920 (41 Stat: 437), which paragraph. . | 


| was: amended February 15,, 1999, Circular No. 809 (48 L. D. 439), and - i: 


i. March. 13, 1924, Circular No. 999. 1 Le ‘D. B20), 3 is. + heey ee 


ie _ Srchded to read as follows: 


8. Minimum development An actual bona fide exbenditure: for’ mine opera- - 


fe ‘thoi development, or improvement purposes of. the amount determined by the 


Secretary and stated. in the lease’ offer hereinafter referred: to is adopted as. 


.». the’ minimum basis: for - granting leases, with the requirement. that not less’ a 


: than one-third of: the required investment ‘shall be expended in- development of 


: the mine ‘during the first. year, and a like. amount each year for the two succeed- = 


‘ ing years, the investment. during any one year over such pr ‘oportionate amount 
for that year to be credited :< on me expenditure: required. 1 for ‘the ensuing: year 


or years. 


If the investment: to be’ made. is 5 fxd ‘at more. than: $10, 000, ‘the lessee: shall. 


ist furnish a-bond, with approved corporate. surety, conditioned. upen compliance 


; with the investment requirement. and. with the other terms of. the. lease. After 
. the required investment has been. made, a bond in- the. sum of. $5, 000, with 
approved corporate. surety, | conditioned upon compliance with the. terms is! 


-. the: lease, may be: substituted for’ the $10, 000 bond.- 


In case of lease of a small area, where the investment to be made is 5 $10, 000 
or. less, the lessee shall. furnish a .bond,; with appr oved. corporate: ‘surety or 


| with two qualified . individual sureties, to cover both the investment and. com- 


‘pliance ‘with. the other terms. of : the lease, such pond: to be. in halt the amount : 


- of the investment to be made, but ‘in no case less than ‘$l, 000. F cea 
With bonds signed by individual sureties must: be filed atidavits. of. justifiea” ie 
tion by the sureties that each is worth, in real pr ‘operty not exempt’ from exe: 


ae ~-cution, double the: sum specified in. the undertaking, over: and. above. his: Just e ot 


“debts and liabilities, © 3 = 

- With such bonds must also be ‘Surhished” a | certificate by a judge ¢ or clerk of ee 
wee court: of record, a. United States district attorney, a United States commissioner, F 

. or a United States postmaster, as to the identity, signatures, ‘and financial = 

. competency of the sureties. All bonds. will be examined from. time to time AS ws 


to their sufficiency, and additional security will. be gale whenever deemed fe. 


i necessary. | eae, 
ee eee Paragraph 29 Poe or Pregudens, which was Jaueaded ‘Mari 1, go 
1924, Circular No. 929 se L, ‘OD. 80), 3 is oe: further amended dO 


| - ‘read. as » Follows: 
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= ay. The applicant must furhish a , bond with h qualified couporate surety: or with 


7 a. two: qualified individual. sureties (with evidence of qualification as ‘provided. in. i : 5 
paragraph 8), the bond. to be.in the sum of $500. and conditioned upon ‘compli-_ oe ee 


i ance with the terms or the permit and. against. failure’ of. the. permittee’ to use : 2 ' : a a 
a reasonable precaution to prevent: damage to: ‘the: coal: deposits: or to leave the. ee gets 


ae <-premises in a safe condition upon the: términation: of the permit. Bond-in ‘the ae a a 
“gum of” $1, 500- will be ‘required: where: the permit. ‘embraces. land: entered aa ee 


noe. patented ‘with: the coal: reserved. under the act of June 22, 1910 (36. Stat. 583); as 


~ "or where. any part of the land is within a reclamation. project. “The bond. may. ot) os 
~ oM be filed’ with ‘the application, which will: expedite action - thereon, or within 80 oo 
‘days. after. receipt. of: notice by. the applicant that. the “permit will be: sranted nae Se 
ial whet the bond : is. filed. a Me tary hee 


a C Moe 


Co ommissioner. 


“Approved: ee 
ode OHN H peace | | 
hae (Assistant ‘Seoretary: 


_ sopryM MINING LEASES J AND PROSPECTING PERMITS“ CIRCULAR 
es No. 699 sat L. D. 529), SUPERSEDED | : 


| Ruouarions ae ae 
“[Cireular No. 94g 


~Deraxrmnnr OF THE ; Inererror, | 
i | Gunran Lanp One, oe 
W Paslngton, D. 6 Fume oth 1929. 


Reais, ‘Uneke Salas ‘Laws: Orvices:. ies Cet 
Sms: The act, of Congress approved Wobraany-i 25, 1920, Snititied’”= So 


wee An act to. promote the mining of coal, phosphate, ‘oil, oil shale, gas, Ce 
. and. sodium on the public domain” (aL Stat. 487), as amended by + 
-_. the act approved. December 11, 1928 (45 Stat. 1019), authorizes the... 
> Seeretary: of. the’ Interior, ‘onder: such rules and regulations as he 
. Inay prescribe, to issue prospecting permits, fora period not to, exceed 0. > 
two. years, for the exploration of the. land described therein for 


fae < sodium in any ‘of the. forms named in said act, and. under. authority me Ae 
.. > thereof the following, rules and regulations: will cover the ‘issuance. ee 

pee such, permits: eee ee a : Sa 
ads Quiliifications of os = Pernita may ve ied to. we eiti- eee 





i) : zens of the United States, (6) an-association of such. citizens, {e). or * 


a. corporation organized: under the laws. of any: State « or “Territory, ee 

+ thereof. eee. ee eee ee 
ee Lands do he ‘applicable, ai Soa ine een may inclids. ee 
tyme not more. ‘than 2, 1560" acres. of eens lands of the United States A es 





tas 


not: less than 25 cents per acre. 


) 6. Form: ond contents of. adppltoation ‘<A pplicatiotis oo permits a 
7 ja. be: filed ‘in the proper district land office, addressed to the 
| Commissioner’ of the General Land Office, and afiee due ‘notation ° fe 
ag promptly forwarded for. his consideration. | No specific form of ap- ee 
plication is. required, but, it should ¢ cover, in n substance, the followi ing Foe a 


ee namely: sae | 
= (a) Applicant's name ‘and sadness: 


C elit — (b). ‘Proof of ‘citizenship of applicant; by affidavit Gt: aan fact, ne 
a 4 ative born; or, if naturalized, by the certificate:thereof or affidavit = 
as to time and place. when issued } ifa corporation, by certified copy -: 

esa es a of the. articles of incorporation thereof, and showing as. to residence.” 
ee and citizenship of its stockholders. | ee as 
oe ae (eye statement. of all holdings by the ‘applicant of sanbtis and 
ey ed leases’ under the sodium. provisions of. this act and pending: appli- 
os. ations therefor and interests, directly or: aes, held. in Bora 
ey oe: permits and. leases. . | i 
ue ee ea). Description of the ied: at which: the permit-i is. i dosed: ee 
Pic, Tegal subdivisions, if surveyed, and by. metes and. bounds, if angers 
oo . -weyed, in which latter case, if deemed : necessary, a survey sufficient 
ee /gemore — to r identity and segregate | the land ea, be Pequaed before é : 
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our cee Radenbly. compact feria; — legal: subdivisions ifs ‘sur veyed af: oe 
ar surveyed, by metes-and- bounds description, a 
oO By Rights under permit. —The permit will bonfer upon the reliant: ss 
ooo ee the ‘exclusive ‘right. to: prospect for. chlorides, sulphates,. carbonates, 
er eas ‘borates, silicates, or nitrates of sodium on the lands embraced therein. ee 
Sous Tn the exercise . this. right the’ permittee: shall be authorized 408%, le 
ae - remove from the. premises. only such ‘material-as may be necessary. 
UE sae” $0" experimental work and the demonstration ofthe existence 2 of Such - 
| deposits or any of them in commercial quantities. - a SR 
A Reward for discovery. —If the permittee rithin: the ae eee 
. "specified shall discover valuable deposits of one or more of the forms: 
—. ~ of sodium ‘as. described in said act: within the area covered. cby his*.. 
“permit, such’ discovery: shall entitle him to a lease of any or all of . 
~~ the land embraced in-the: ‘per, mit containing : such deposits and. chiefly as 
“valuable. therefor, the area to be taken’ in compact : form. The ‘dis- ca 
ae “covery of a valuable deposit of sodium under this’ permit. shall be. 
-. construed | as the discovery of a. deposit, which ‘yields, commercial oe 
“sodium: in commercial : quantities. | 1 ee ke 
_. 8. Camp sites —In addition to land einbriised in. he parmait: the : 
_ Secretary may, in his discretion, issue to the permittee, during the eo 
life of the permit, the exclusive right’ to use a tract of unoccupied, es 
| ‘nonmineral public land, not exceeding * 40 acres in area, for. ‘purposes oie 
connected. with and necessary ‘to the ‘development of the deposits. 
“covered. by the permit, subject to the payment of an. annual rental of 


mee 





ha tee 
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| . ‘hey pernit’4 is granted also. a statement whether the land is a oe 


an and unclaimed. 


es (e) ‘Reasons why the land i is believed to. offer. a favorable field for FREES 
© prospecting. : a, 
oe ye Proposed: Setiod. re ‘condacting ‘eae. aon : oye oe 
amount of. capital. available for: such. operations, and the bee eo 


- : ath which such explorations | will be. prosecuted. 


fod husiness standing. ts | oa oe a ee 
- 0%) On the eecnipt: oe the’ sfptloation, if foudd | in. ‘cotkpiauad ede ion shia 
Lo “the terms of the act, a permit: will 3 issue and the district t land office bes ee 
_— promptly notified. thereof. eee Ae eee | a 
8. Bonds —Where. an ‘application jneludes ‘resbrved: ‘deposits: in wht a 
— lands theretofore. ‘entered. or patented. with: reservation. of, sodium) * Bry 
to. the United States,. pursuant to.the act of: J uly: 17, 1914. (38 Stat. | 
~ 509);°or where the lands: constitute a portion ofa Téclamation: project, 
the applicant : will be required } prior to issuance of the permit: to fare) oe ae 
nish, a bond. with qualified corporate surety. in: the sum of $1, 000, OL 4. 
“3 gueh: other amount.as may be fixed, conditioned. against, damage to thé ae 
 ‘erops: and: improvements: of: the: eur tice: owner: or — to ‘the een 
reclamation project or water. supply ’ thereof: a fe ee 
: AS ‘bond with. qualified corporate. surety. in ie sum’ ek gu, 000; “oe e 
puch: other. amount as. may be fixed,: conditioned against | failure: of | 


(9g) Statement of the z applicants e ‘experience: in operations of tin oe va 


the permittee. to comply. with the provisions of paragraph. 5 of the 


Rete phates, carbonates, “borates, ‘silicates, or: nitrates. of sodium, but for no other ry 

cach. purpose, upon. the. express conditions. as follows, to. wit: oy ae ee 
- - 1. To begin the prospecting for said. minerals within 90. days from date hareot ae 
ee ond to. ‘diligently prosecute the’ exploration. and experimental work during the : Ret a. 


: : bé' in. substance as 3 follows: 


permit, may be required either before. or after the’ permit.is. issued, F a 
| where. the conditions. are such as to warrant: requiring. such’ bond. - : 


“9. Form’o f permit. —The 4 form of ‘Bepmit. issued under this « act t will es 
ae Tae : Urry Seaeun oF , AMERica, | 
pcm ‘DapanrMent, OF THE Inventor. 


“soprum PROSPECTING PERMIT oe eae 


; ‘Know a all men by: these presents, that the Secuotar y >of the Interior, “ander and E : . 
Ps ‘by: virtue of: the: act: of ‘Congress. entitled: "An. -act. to promote. the mining of. re are 
Ge coal, ‘phosphate, oil, oil shale, gas, and. sodium: on the public domain,” “ap. NNER: 


tere proved February. 25, 1920, as: amended by. the: ‘act. approved December 1, 1928, a ee, 
.. has granted and does hereby grant a permit. | oitis oce nae Cp AO ee 
of the exclusive right for a. ‘period . of: two years from date hereof: to. pepiodeert: ee ew 
Sele Vthe’ following-described lands. ee for. chlorides, sul. ae 


oi - | period. of such. \ permit 1 in the. manner and. extent as follows, to wit: 


: : : te ave : 3 ae a se eee : , é ne Ce GS ss! ees es A 
ee a ae NN ek ea seca eee eo a ee ee 








— 
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“To remove fron such: premises only such’ thateriaa as may be necessary 6 - ai 


a Z Biiaterinw work and the demonstration of the existence of. such deposits | ‘ee 
eo ‘ commercial. quantities, to. keep a: ‘record. of. all. material removed, and to pay a ae 
apie of A 1246 per cent of the sale. value at ae of shipment: of all material ope 


ae sold, 


3 To. ‘afford. all facility tor. Nsceseon: of such: exploratory work on: ‘petialt 


aed of the. Secretary. of: the Interior and to: ‘Teport: fully when. required. all matters “.. 
- pertaining to the character, progress, and: ‘results of such exploratory. work, Ea, 


es and: to that. end. to keep and maintain. ‘such accounts, logs, 0 or. other: records as a a 


qo a "the Secretary. of the. Interior may. require. 


4 Not to. assign or transfer the. permit granted hereby without “the e express : : 


: - consent in writing of the Secretary of. the Interior. | 


5, ‘Lo: ear ry. out, at the expense of. the permittee, ali’ “reasonable orders, of. the - 


payee ‘Secretary of the Interior ‘or his authorized representatives | (mining supervisors, aA 
os United. States Geological Survey) issued in ‘pursuance. “of. the: operating regula- ae 
fe3 tions ; to: carry on. all operations hereunder in accordance with. approved methods 
“snd practice and‘ in conformity with the. operating regulations, to the satis- 
Face faction’ of said representatives ; to: take’ “all reasonable: precautions: to: ‘prevent 


waste of: or. damage to mineral deposits, ‘injury: to life,. -health, or ‘property, . or! 3 


: “economic waste}: and: to repair. promptly, . $0.: far as possible, any. damage. 2 oa) 


-/ mineral deposits or mineral-bearing formations resulting. from. his: operations... 


..6./Lo furnish ‘such bond. or bonds. with: qualified corporate surety’ as” ‘the: See- ee 


> “retary of the Interior may: at any. time require, conditioned . against the’ failure _e 
of the. permittee to. comply. with. the. provisions of: paragraph 5. hereof, and 
against damage to. the. Crops. and improvements. of any. surface owner entitled to ; 


such bond: or damages to. any reclamation ‘Project, embracing: 3 any. of the: lands 


Os herein described.. 


7 Eapressty reserving to: ‘the: ‘Seeretary of the ‘Interior the: meh to. permit’ ‘for 
joint. or: several: “use ‘such ‘easements. or right of. way upon, “through, or in’ the 


a lands covered hereby as may be: necessary or appr opriate to the working of the | 


_. Same,. or’ ‘of. other lands” containing : the deposits described in. said act; avd. 
| further reserving. the Tight, and . authority to. cancel. this. instrument: for failure 
OL: the: “permittee: to exercise: ‘due diligence ins the execution of the Prospecting 


ti work in. accordance with the terms hereof. 


‘Valid: existing rights, acquired. prior hereto, on ‘the -Tands described herein, ae _ 

will: not be affected hereby. tt an oe CUE SS Oh uBR Ca : . | 

‘. | Assistant ‘Secretary of the L nterior. 

i "REGULATIONS PERTAINING ‘ro UBasES FOR LANDS CONTAINING sopruM | 

eat aeereney 24, as faneiided oS ‘the. act of Daceniber: tt 1998 (45. Stat., es 
. 1019), authorizes the Secretary of the Interior. to: ‘Tease public. lands apes 


ro containing valuable. deposits of chlorides, sulphates, carbonates, Boe 


rates, silicates, or nitrates of sodium. In order to carry out the pro- = 


ao - yisions of the. law. relating to. sodium leases, the following egutations, : - : 
a ~ are:hereby. prescribed : oe os mf 


ee ae form as. “herein Provided may be filed: in “the Prone district ine 


AL Qualifications of apgilontés Applications. tor: ‘eases: in “the”: 


* © Bay: ae -“DROISIONS RELATING, TO. THE PUBLIO LANDS | < (655 oe 


a “Slice addbessed ie the’ Commidsiotige of the General Zand Office oe te 
oe citizens of the United. States, associations: of such citizens, or cor- 
_ porations organized under the laws of any State or Territory thereof; ~~ 
- the qualifications of. the ‘applicant 3 in this mepece to be fully. covered ee ge 


a oo. by the application. ae 
2 Area and description: pee ‘are anor ‘by the fae ‘of ae oe 





ee | - the’ act: for. an- area, not: exceeding 2.560 acres, but. will. be granted. ai aS 
oe for such area, as may ‘be shown. to the satisfaction. of. the Secretary. 69.5 © 
- of the. Interior to: contain valuable. deposits: of sodium, and. will be 


- limited to. lands reasonably. compact: in form. and described by. legal aa 


~ subdivisions ' of the public land surveys, if surveyed, or if unsurveyed, © 
Bie by survey made at the expense of the oe if the. é-application for Se 

~ lease is otherwise found. satisfactory. ae. - - 
By Action: ba y register. —Applications whet" filed Fite ene. district os ee 


7 2 a office will be given. the current serial number, promptly. ote die - 
Of record and transmitted. to the Commissioner of the General Land 


— Office;: accompanied with a ‘statement as to the status of the lands’. 
embraced therein. « “After the receipt. of such, applications, no appli-. 
- cations, filings, or: ‘selections for the lands: embraced therein will be 


Voge : B A _ 


in the district. land. office, notice thereof. shall be published at. the 
7 expense - of. the. app! icant. in a ‘general newspaper to: be designated. ; 


permitted. until $0. directed, baa applications: for leases under me ee 


act. a 
4. Ny otis OF aplioasian. ~ythen | an application ne a- age: is. s filed : 


-. by the register, published i in the county: where the lands: are situated : 2 a 


describing | the lands. embraced therein, stating: the. purpose: of. the. 


application. and that it will be. submitted: to. the Commissioner of . 


the General Land: ‘Office for action: within: 30. days from the date — 
fixed therein, advising | all adverse. claimants. ‘or> protestants: that if - 
they desire to object. or protect. any. interest as against the applica- 


Ee tion, prompt. action to that end should be taken; and further ad- “e 


-vising the. public that. any other applications for Teas of the. same. _ | of 


7: lands’ may be filed: at: any time during said period. of publication © fake 


i without. publication. of notice. ‘of said. second or further: application, aoe 


din. which, case applications so filed will be considered as prescribed ee 


ae in section’ 5 hereof. Proof of. publication will be required pao to en 
—s action. by the. commissioner on ‘the application. for lease. - eo a 
5. Action in, General Land Office On the receipt of the pplita a a 


| ess tot: or applications in the General Land Office the same willbe con: 
ie sidered, investigation, made if deemed necessary, and-submitted'to..0 
 . the Secretary of the Interior with appropriate recommendation | is Re ae 
report as'to the proper action to be taken. thereon, giving. due. COM ae 
eos sideration to the proposed - effectual development of the alleged. Ore enn 

dium. deposits, and the amount of capital to be invested therein; the = =. 


. : award of priority in case e of pcopmeune applications t to. be ye determined : oo 
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by ‘the respéctive. ‘propased. ee ia of productive dedi S. 


Sacgoeds ~ ment. proposed by the several applicants, and any. equities that may a 


coe - exist in one or more of the applicants resulting. from. improvement 
| or development. under. claims’ made under other. laws. ete ay te 
In the-award of lease of any lands or deposits hersaader the. right ee 


aoe ‘is reserved to order a’sale of the lease at. public auction to. the bidder =. 
oe offering the highest: cash. bonus for. lease thereof on such terms.as | 
may be prescribed for- lease: of the lands, 3 in which case any applica- ee 
“-."- tien for lease theretofore filed. will: give the applicant: no priority. OF ae 


oe preference i in securing a lease of the lands. 


6. Lease by permittee. —The permittee | his, a eee right ne : 


o . in the two. years of his. permit to, file application. to. lease any or all | 
_of the land included in his permit, upon showing to. the. satisfaction : 


of the Secretary of the. Interior. that he has: discovered a. ene : 
foie deposit of. sodium: thereon... i ae 
eae Verity of. statements ~The: verity’ of ‘all: Peer con- y Pye 
ee tained ; in applications for. leases shall be deemed. an: essential: thereto, om 
oe? ma ‘a: Moving. ‘consideration to, the. award, of a. Jease, if, such. action 


ie s.taken; misrepresentations in this. respect: ‘will be. treated aS.a | 
7 propa ground 1 aon eeroeatingy: in ae as 8 provided: in, x meetin, . 
81 of the act. aes a = 
8 Lease. G@ waiver ‘of her seleibins The: apocribincs. of a “Tease : 
7 under: the provisions of: this. act, will ‘be. construed as a waiver and 

~ telinquishment of all. claims on-the part’ of. the. applicant: for. any. 

- jands embraced.” within. said: lease, and Claiinied: under the: De : 


au oo od! any other law.: 


eS Operations. = Bioapecine: aad mining: See ander: permits . 


: ‘and’ leases’ will be governed: by operating | regulations, approved by... 
the Secretary. ofthe Interior.. Administration of the operating regu- 


lations’ and. supervision. of operations. on: permits. and leases will be 


under. the direction of: the Geological. Survey. Before beginning : ; 
| _ operations: permittees: and lessees should consult - with the mining 


oS _ supervisor of the Geological: Survey for the area in: which operations. oe 
are to be conducted ns obtain. from him a Copy! of the: le: opetating a 


ae regulations. | ne 
10. ‘Royalty. and eS The, rate’ of : voyalty will: be: fixed. prior: ak 


Co | . the issuance of the lease, but in no case can: the: royalty. rate be. 
ae, less: ‘than 2. per cent of. the quantity or gToss. value of. the. output OL Sg 
is the sodium compounds: and es related products, at the Se of bia 


on _. shipment: ‘to market. 


The rentals fixed by the act’ are ae 5 ona spritally 4 im siiyancs 08 a 


. cents per acre or fraction. of an acre for the first calendar year or 
- cnet thereof, 50 cents: per acre. efor the second, third, 1, fourth, and. ae 
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a fbb ye years, eee a $14 per. acre. tor ae year. tis 


oe at such rental for any soe being oredited against Toyalties soctning. for — : : = 


. that year. 2. 2") PR ae 
os UL. Form: and contents of application. “Applications for eases ee 
must be under oath and should be filed i in the proper district land 


- office, addressed to. the Commissioner. of the General Land Office. es 
No specific form of application is required, and no blanks will. be ee ie 


- sf finmlahed, but it. should cover in substance the jollonme: pointa:. 


(a). Applicant’s name and address. 


(8). Proof. of - citizenship of applicant, by. affidavit: oe ean fact, c —s Be 


if native: born; if naturalized, by a certified. copy. of a certificate ee 


7 thereof 3 in the form: provided: en use ‘in public- land matters, unless 


- “oe such. copy is on file. ‘If the applicant i is an association, each: member. a 
thereof must show his qualifications as. above stated; ifacorporation, == 


ee certified: copy: of the articles of incorporation. must be. filed, together. eis 


a with a showing as to the residence and. citizenship. of its. stockholders.” oe 


(c) A: statement of: all holdings by the applicant. of. permits: and 


leases under the sodium: provisions of this act, pending applications — 


— ” therefor, and interests. directly ¢ or x midirectly: pee in euch aa eae. 


; : and leases.” atte 
oad): Desadiptzonio of land. for. ‘wisich ‘ie Leases: is’ ‘deciiea, by legal oe 


= . gubdivision’ if surveyed, and by metes and: bounds if: urisurveyed, in a ew ee 
ser which latter ‘case the. description: should: be connected. to ‘some corner Se oe 
of the public- land: ‘surveys where: practicable, orto some permanent . oes 


a ~tandmark, If the land: is’ unsurveyed, the. applicant, after he has) ° 
been: awarded thé right to a lease, but.-before: the. issuance. thereof, 880) 
wo Ss willbe: required to: deposit with the. district cadastral: ‘engineer of the | Cee 
tee ‘public survey office of the district: in’ whith the land is located the = 
-. estimated cost’ of. making. a survey of: the lands, any: balance remain? 2? °°). 
: ing after. the’ work is: completed to. be returned. This survey will. bee: 
-an’extension of the public-land ‘surveys. over the .tract applied: fon 


‘the leased land to be conformed to belek subdivisions of such Surrey | es 
nicl when made. Peet Gane i : Se eee oe ae 
rte): Evidence that the lend Is -yaliiable tor’ ie doctor content. a eee 
"a Sone so much thereof as is necessary. for. the: extraction and ened aes 

-of the leased. minerals, with a ‘statement, as accurate asmaybe ofthe =. > 


ae a character and extent and mode of occurrence of the sodium a oe s 
-- in-the lands applied for.’ ee en 


Ake 


--(f) Proposed method, so far as > abtcemiiied: as. sie. a process aes 


7 o “mining and reduction to. be adopted, the diligence with. which such, - ‘ a 
as operations will be carried: on, and the contemplated investment in 


as reduction works and siden meets and the capital: avanans. therefor. 
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(Cg) The eappion ait be: Ae eae by a notice for publica- : - 


oe tion in duplicate, prepared. for: ‘the: signature of the register, i in 1 sub 


ee Serial No. oe ae 


ee oe "Dara ARTMENT OF. THE “DNTERIOR, See 
ce - U. Be ‘Lan Orrice AT: er cnerertenes ie Ae 


| . stantially | the following. form: 


Bn eae a reg ee a ne eS os hs 


Nc OTICE oF Apprtcation FOR,  Soprum, Least ete. 


ae “Notive. is. ‘hereby’ ‘given cha! in pursuance “of the act of Congress. approved 
- Rebmary 25, / 1920, as: amended by. the act approved December 4, 1928, 
es whose -post- -office address. TA oe ee - 


i fa cy a ee ee a a mw te an a ae ee is ta me 


: has. made application: for sodium lease: covering. the following described ands: 


— Se ee ee ee ee 


Any. and all per sons “Glaiming adversely ¢ any oon the above: described iaman. are 


“es required to file their claims in this office on or before pomhdansaais S 123 : . 7 


> otherwise their. claims will be. disr egarded in ‘the. granting of such lease. 


Other. applications: for. lease of: the described: lands. may be filed at any. time a 


| prior to. said: date, in’ ‘which: case. all: ‘applications’ So. filed: will be considered, as x a | 


| ¥ — by: section 5c of the Sodium ‘Regulations. 
foe el , Register. 


‘The register will fix ne time within sais adverse « or © eonfoing 


claims . may be filed at. not less than 30. nor more than, 40 esha from” oan 


oe ‘ first publication... 
antes Disposition. of application (a) 7 The eopietuen will be given” 
| the current serial number by the register, will be noted on his Tecords, 


ee oe d the notice for publication will be signed by him. | 


Dye One. copy. of the signed notice will: be delivered to the appli cae 


| oe who will cause the same.to be published in a newspaper.to be . 


“e designated by the register, of general circulation, and best. adapted _ 
to give the widest. publicity: in the county where the land is sit- 
. uated. . If. the land is in two or more counties, notice may: be pub: 


a lished in either. - Notice must. also be ae mn ‘the local land: office 


- during the period of publication. — 
ele, (e). "AL the expiration of the a re of publication ti the eae of 
~~ publication.and posting in said office should be promptly transmitted . 
DY the register to the Commissioner. of the General Land Office, with 
a statement of the status: of. the land. involved as. to conflicts, with: : ~:~ 
_. drawals,. protests, and. any other. matters. that may be. necessary to. 
: — the we of the. land ¢ or r deposits therein 1 a0F lease. 


“Serial No. Diet ope a SRC ee ee ne ee 
ee Big Bees “DEPARTMENT « oF THE a Trentanton, 


“Soprum. Lmase 


" Date—Parties. “This asa ‘of iease. enter ed into? in - quintuplicate this 


| w. 8. LAND Orrrcn Ar ee ea ie eae 


a ee nnn, day of pesececte neces Eneio een by. and between the a a 





~ tion of this: instrument. and. a like. sum. each of the two succeeding. years, ‘unless 





tc 


Pee “Dnited States of America, acting i in: , thls behalf by: the » Secretary of the Interior, a 
“lo party: of: the first. part, chereinafter called the lessor, and =2-.---_2-2---i- LoL: EAR tes 
neecuea., party of the. second part, hereinafter called: the lessee, under, a bole 
oe and: ‘subject: to the terms and provisions: of the act of Congress ap-— ee 
proved February 25, 1920. (41, Stat. 437), entitled “An act to promote: the mining © ~ 
+ of coal, phosphate, ‘oil, ‘oil shale, gas, and sodium on. the ‘public’ ‘domain, * as. oS 
ae amended. by the act of December 11, 1928 (45 Stat. 1019), hereinafter t refered ites 
- to-as the act, which is made a part hereof, witnesseth : 7 ee 
Section 1.:Purposes,—That the lessor, in- consideration. of. ‘the “rents. and eee 
a royalties ‘to be paid, and the ‘covenants to be observed. as: ‘herein. ‘set forth, 


- does. hereby grant and: lease: to. the lessee. the exclusive right. ‘and ‘privilege ie 
= to- mine, . remove, and dispose of. all. the. sodium and associated. minerals vi ie ; 
: -* upon; Or. under the following-described. tracts. of land situated in the County oe 


| ot: eral oreo ot eta ++, State. OL a ee anette eee NA and more ater 2° = 
ae ticularly described as ‘follows, ‘to-wit: ee ee He in 
| containing nee acres, -more. or less, together with the. ‘right to construct es 


- and maintain’ thereupon all works, buildings, plants, waterways, or reser- 
Bi, -vyoirs necessary. to the. full’ enjoyment hereof, ‘together also- with. the right-to. | 
_, use any timber, ‘stone, or’ other. materials: on. ‘said Jand in connection’. with. the» ot G 
operations to. be conducted: hereunder, for the’ period | Of. 20° years,’ swith. ‘prefer- ot. 
| ~ ence’ right. in: ‘the. lessee. to Tehew. ‘for. successive ‘periods of. 10. years: each’ ‘upon 
such reasonable terms and. conditions as. the party. ‘of | the first. part may. deter-: : 
_ amine: Prowided; That. this lease shall extend. only. to’ or. include. any right or : 
a interest: in the lands, or” the. minerals. ‘therein, ‘reserved: to. the: ‘United. States 7 
linder’ any entry that. may be. allowed, or: ‘patent that” may. issue, OF: ‘may: shave : 


issued, with a reservation: of minerals to the United States. 
SEo. 2. In consideration: of the: foregoing the. lessee. hereby agrees : Re hie ae 
(a) To invest: ‘in actual development, or. improvements, ‘upon: the. land leased, 


: or for the benefit, thereof, the sum of oe eres dollars, of. which sum ‘not less 


.. than one- -third shall be so: expended. during the first year succeeding. the execu- 


sooner expended ; and submit annually,. at. the expiration of each year ‘for. the 


said period, an itemized - statement of ‘the amount and. character: of. said 
expenditure duri ing such year, = : : =e 
- Do furnish and maintain a. bond with. aopreyed: corporate og) in. the. ‘sum . 
oe $5, 000, conditioned: upon the -expenditure.of the amount. specified . in’ if a). 


hersof, and upon compliance. with the: terms and provisions of this lease. 


_. (6b) Royalty—To pay a royalty. of eee per cent of the quantity or STOss. 
y oad value of the output of sodium compounds and other related: products at ot ee 
2 - _point. of shipment: to. market. Such royalty shall be. paid. monthly, the royalty ern 
a5 for! each month .to be paid during the next: ‘succeeding. month. tothe. ‘tegister. a 
+ of the United States land district in’ which the land is situated, or'if not ima ae ae 
“land district, to the Commissioner. of the General Land Office. a ie hae ae 
eps ae) Rents —-To- pay: the. register _ fOr, the. district land. office on all: “leases: 7 coe 
7 ~- annually; in. advance, beginning with | the date of the execution. of the. lease,’ 
~ othe: following rentals: 25 cents per acre for the first calendar year or fract! on 
aa thereof; D0. cents ‘per: acre. for the second, ‘third, fourth, and fifth” calendar. fe 
: _ years, respectively ; and’ $1 per acre. for each and. every. calendar: -year ther Qi 
after ‘during: the continuance. ‘of the. ‘lease;- “such ‘rental for’ any ‘year. to. be-: 
_ eeealbes against. the royalties. as. they accrue ‘for, that. year. . . me ae: 
: ay ‘Tawes. To: bay when due all taxes assessed. and | evied under ‘the awe ; ad 


7 or. assets of the lessee, en 
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“ey M mth. statements. To furnish amantiiy. certified Statements’ in’ detail. _ 


; fits such form as may be. prescribed by the lessor. of the’ ‘amount. aud value. (a 
_ output. from the leasehold as a basis for determining amount: of. royalties. . All. ses 
Xo books and accounts of. the. lessee shall be. open. at all times. for the ingpection . : 
by any duly. authorized \ officer. of the. department. ° Falsification: of. such. iowa) cae. ; 
_ ments shall be a basis for action for the cancellation of. the. lease. - . at Rae 
a oe Plats. and reports. —To furnish annually a plat in the manner. ond form. ae! 
eae a areserl ibed by the Secretary of the Interior showing all prospect and development arias 
* work ‘on. the leased lands, and other related information, with a ‘Teport:. as-to.s 2002 
nae: buildings, structures, or other. works placed: in or upon: said leased. lands, » see 
_. or on lands covered. ‘by permit issued under section 25 of,the act, as well as anys oS 
: ’ buildings, ' ‘reduction. works, or. equipment, situated elsewhere and owned. or. 
a4, _ operated: in” ‘conjunction ' with, or as a ‘part. of, the operations conducted here- : ogee 
under, accompanied. bya -veport,- in detail, as to the. stockholders, business ee 
es " transacted, assets and liabilities of the lessee, together with a statement of | See 
the amount of. ‘sodium, and. other minerals produced ands secur ed 1 by ‘ppetations pe rue 


ne hereun der, and the cost of pr oduction | ‘thereof. . 


—(g) Sodium in “solution.—Where_ the, minerals ven taken from’ ‘the earth in eo 


ae “ golution, such. extraction ‘shall not be ‘within 500. feet of. the. outer boundaries 


ma 
nae 
ee 


of ‘the. land covered. hereby. without. permission | from the ‘Secretary. of the... : 
e Interior, unless: the. adjoining lands: have, been: patented ; or the: title. * Hheneto ei. 


otherwi ise >_vested in’ ‘Private ¢ owners. 


a 


| Poke and ‘produce. i in’ ‘commercial “quantities, with reasonable ‘diligence. "Eh | 
sodium. and other ‘mineral. deposits susceptible of such production in® the lands 


- covered. hereby ; ‘to. car ry out, at. the. expense of the lessee, all reasonable orders 
wh, of. the Secretary of: ‘the - Interior, ig Or; his authorized representatives (mining. 
: _ Supervisors, “United States Géological Survey); issued. in “pursuance. of the 7 
operating regulations; to carry on all mining , reducing, refining, and. other opera: ov 
tions” in. accor dance with approved methods ‘and. practice and in’ conformity with | 
the: operating regulations ‘to. the’ satisfaction: of said. representatives; to take. ae 


all . reasonable | precaution to. prevent - damage to. ‘mineral deposits, injury. to 


‘life, health, or ‘pr ‘operty, or economic waste; to. observe. all State laws. relative to ; 

—. the’ health. and safety of “workmen and. employees ; and to provide access, at 
git times to. mining and. related productive. operations for. examination and : 
‘inspection ‘by. authorized representatives of the, lessor, Sp ees se : 

eee ©) Forfeiture of lease To delivér ‘up. ‘to: the lessor) in 200d | ordér’ and. “con. ; - 

oe: dition and subject to the provisions of section 5 hereof on the termination. of A ee 
this: lease as a result of forfeiture thereof ‘pursuant to. section 31 of the act) 9°. 

- : of February 25, 1920, the lands covered ther eby, together with | any. land permis- < ATER: 
gion for the use. ‘of which has been granted under. and pursuant to the provisions. . ea b 

dh 2 ‘of section 25. of. ‘said. act, ‘including. all fixtures, machinery, improvements,. and: os 

Oy _ appurtenances, - together. with such ‘personal property. situate on any” of, said pee 

_. lands as may be necessary or convenient for the, continued operation to. the oe 

fall extent and capacity of the leased premises. hore eae 

“ .(i). Reserved’ deposits —To comply with all” Manion: requirements a aoe 

. the surface ‘of the. lands. ‘embraced. hereity has. been. aisposed of: under ve 

: orig. to the. United States ‘the mineral deposits therein, : es 


- tary of: the Interior, the premises. covered hereby. : oe ey oa 
od —(m). Hacess holdings.—To. observe faithfully. the provisions of: pection. on ee, 
et of the act of. February 25, 1920, as amended BY: the act. of April § 30, 1926, » 
‘an 86- far’ as  appliéable hereto, , . 








r 


oe " re : DECISIONS: ‘RELATING jo THE “PUBLIC LANDS _ 661 a 


- Ga. Mindmuin ‘production: eB insing with the fourth. full. calendar Year. of as | 
. a the: lease, except when operations: are interrupted by strikes, the. elements, or 
ie ‘casualties’ not. attributable. to: the lessee; to produce: each. year: sodium or aSSo- 


Se oe ciated. minerals. from the premises” ‘covered © hereby, to’ the~ gross. value, of. not. & 


. less” than eee See . dollars at the’ ‘point of. Sepa or: to pay ROTA ‘a 


: ee said: SToss. value: if the value of: prosactaa be Jess. 7c fay aie 
| SEC. 8. “The lessor. expressly’ reserves? fe Yak 


(a) Basements. and rights of ‘way. —The right to ) permit for. Jotntc or. vcevetal SpA ee 


E = ao such * easements: “Or: rights. of | way. upon, through, or. in the lands. hereby me Co 
es leased, occupied, or used as may be. necessary: ‘Or: appropriate. to. the working _. ge SES 
— of the same, or of! ‘other lands: ‘containing the deposits. described: in this act; .~ 


23, “and the treatment and shipment. of the products thereof, by. or ‘ander. authority i we 
ee “of the. Government; its lessees. or permittees, and for other. public purposes. aa 

en (b) Disposition of surface. —The right to dispose of the surface of the land Os cae 

“ . embraced herein under. existing: law, or laws hereinafter. enacted; in so far’ |: 
said surface is not: necessary: for use: of the lessees in extr tracting’¢ ‘and removing at 


i deposits: therein. 


‘(e): Monopoly and fair prices —Full power atid. authority to. carry out: Sanat oe 


ieaiores! all the provisions of section 30 of said act to: insure the sale of the — oo 


: “Production. of said leased lands: to. the. ‘United States. and: to. the public at 
Reasonable prices, to: ‘prevent. monopoly, and. to safeguard the public welfare. 
SEC. A, Surrender. and termination of. lease. —The lessee | may, on) ‘consent 


| “at the: ‘Secretary of. the. Interior first: had and. obtained, surrender -and termi- a oe 
nate this lease: at: any time after’ the first four. years: of. the term ‘herein. pro-- e 


a vided « for,. by giving ‘six months’: notice. in: writing to. the lessor,” and upon. 
: payment: of all. rents, royalties, and, other” debts due and payable to the: lessor, 


Meo and upon: payment of. all “Wages: Or. ‘moneys. due and payable. to. the. workmen 


‘employed | by the lessee, and. upon. a satisfactory, showing to the. Secretary of. ° 


the Interior that: the public ‘interest’ will. not be impaired ;. but. in: no case : 
“Shall such. termination: be. effective until the lessee. shall have made. provision _ 
a for the. preservation. of. any. nines. or productive works . or eee are | 


~ ments on the lands covered by such. relinguishment.. 3 
” Suc. 5. Purchase of: materials, ete... on. ‘termination of. Tease-—That on the. 


termination - of this. ‘lease, by. surrender. or. forfeiture, the. lessor, his. agent, fo 


| . licensee, or. lessee, shall have the. exclusive right, at. the. lessor’ Ss election, to 


purchase | at. any. time within six. months, at the: appraised. value. thereof, any s e 
or all buildings, machinery, equipment, and tools, whether fixtures-or. person- - 7 
_alty,. placed by the lessee in or ‘on. the. and leased | hereunder, or on lands ,° ~ 


oe -. covered by. permit under. section 25. of the. act, gave and. except: equipment such a a : 


7 Tage underground. ‘timbering,.. supports, shaft. ‘linings, and well casings, .neces-’ | 
oe sary for. the. preservation ‘of. the mine or other development. works, which’ : 


ce . Shall be. and remain. a. part ‘of: the’ realty. without further consideration. or. com- ee 


"pensation; that the purchase price to be paid for said buildings, machinery; 


rie equipment, and tools to be purchased ds aforesaid: shall be fixed by appraisal ~— are 


| OE three. disinterested: and: competent: persons. (one. to. be designated. by: each : 


party thereto’ and the third. by the two so designated), the valuation of the — pare 


tone . three or: a. majority of. them to be. conclusive ;. that ‘pending such’ election. to 


a, purchase within, said period of Six months none. of said buildings. or. other. prop- . 


| erty shall be. removed. from their. normal, position ; that at. any. time within | 


a period of :90: days after election by the lessor not. ‘to purchase’ or. batter os 
' a expiration of: said: period ° ‘Of. ‘six: ‘months without : election by the’ lessor, : the 7 2327 - 
cu * Jessee shall. have. the. privilege -of. Temoving’: from ‘the premises | ‘said: buildings Sitar Gs 
a ae amd: other _Broperty’ oxen! said “underground equipment, and Structures. as a ae = 


afor esaid. 
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Sue. on ‘Judicial ‘proceedings in case. of dotaialt. ned the ‘lessee ‘ghall: fail to 


2. céimply: with the provisions. of the: act, or make... default in: the. performance or 
am ; observance of any of. the terms, covenants, and stipulations. hereof, or of the. 
ic general. regulations promulgated. and. in “force at. date. hereof, and ‘such » de-. 


.. fault shall continue. for. 90 days after. service. Of written notice thereof by 


ee pes lessor, then the lessor. may institute appropriate. proceedings in: a court 


| “of: competent jurisdiction. ‘for the forfeiture. and cancellation. of: this. lease. as 


; : : - : provided | in ‘section: 81 of the: act. “A. waiver of: any. particular: cause of forfeiture oe. 
oo. Shall not. ‘prevent. the cancellation . and forfeiture of this. lease. for any other | 


| oe of: forfeiture, or. for. the. same cause: occurring at. any. other: time. . 
Src. 7. Heirs ond successors: aN interest. EE : is: further: agreed that - each | 


- obligation hereunder. ‘shall’ extend. to and: be. binding. upon, anid. every. benefit. 


her eof shall inure to, the ‘heirs, executors, administrators, “successors, or " assigns. 


ok the repective parties hereto. oe 7 pale a 

Src. 8. Untawful- interest. it. is also. ‘further, agreed that no Member of or ee Ge 
oe Delegate. ‘te: Congress, or. Resident Commissioner, after his. election.’ or appoint: / ie 

ment, or either before Or after he has qualified, . and. during: his continuance in 

~ office, and that no officer, agent, or employee of the Depar tment of. the Interior, . 


shall be admitted: ‘to. any share or part. of this. lease, or derive any benefit that 
may. arise therefrom, and the provisions of. section 8641 of the Revised Statutes’ 


: of the United: ‘States,, (see. 22, Title 41:°U; 8: 0, and. sections. 114, 115,. and 


- 116 of: the Codification of the Penal Laws of. the. United States,. ‘approved. March 

: 4, 1909. (85 Stat. 1.09 ; sees. 204; 205; and 206 of. Title 18; U. 8. cS, ore relating. to 
contracts, enter. into and form a | Dart of this lease so far as the same may. be | 
“applicable. ee hex, SP aa ; = ; gay ND A Limi, oe 

- In: witness whereof— : 


Assistant. ; Seoretary ror ¢ the Interior, “Lessor. 
., Lessee, fe 
” Lessee, 


Witnesses: 


ae ; USE. PERMITS FOR cAMP SITE AND REFINING WORKS: 





Lessee. me 


es yee 25 ‘of ite. act of february: 25, , 1920, virovided that j in la oe 
= tion to areas which may be ‘included . in prospecting permits. Oe 
‘ leases; the Secretary of. the Interior, in his discretion, may grant to | 


pe ‘permittee: or lessee of lands containing sodium deposits, and. subse. ; 


ject tothe. payment of’ an anuual rental of not. less than 25 cents. per 8 
acre, the exclusive. right. to ‘use, ‘during’ the’ life. ‘of the. permit. or 2s ae 


. . | : lease, a tract. of unoccupied nonmineral. public: land, not. exceeding _ a A 
40 acres in area for camp sites, refining works, and other purposes 


connected with and necessary to the proper: development. and 1 use se of a. 


a the deposite: covered by the permit or he 
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In ae ath rie provisions: of igus section. the naan oc 


oes regulations are prescribed, by which a- Le ee or lessee inden the ; : oe 


re act’ may. acquire the right therein granted. ~ Bie, 
me Application may be made by the permittee or is ‘identifying: - Or me 


vohees - serial number his. permit, or lease, setting forth in detail the spee =) 
2 - cific 1 reasons why it is necessary. for. the applicant:to have the useof =. 
an additional tract of.land for a camp site, refining works, or other 
: _) purposes, connected with and necessary to the Peeper development a ee ae 


oa and use of the deposits covered by the permit or lease. ee eee 
 . g The application should contain. a description. oP the Jands: by s . ee | 
“legal subdivisions, if surveyed, or, iia not surveyed, by thé approxi- 1 
 Taate description thereof. as it will appear when surveyed, for which 
_ the night of use is desired, , together with a statement of the particular oe 
reasons why it is especially adapted thereto, either in point of loca-. 
: tion, topography, or oth rwise, sand that it i is unoccupied, nonmineral ce 


ands: 





8. Use ‘Permits guid iereatider: wil be for auidsteriaaate. eee 


riods, dependent i in that respect upon. the existence of the permit or 


lease made the basis of the right authorized by section'25; upon.the oe 


| termination of such permit: or lease all rights secured hereby. will also — 


ao cease and terminate, and such conditions shall be expressly, recognized : 


and stated in the application. - 


4, No blank forms of Wop lasuens wilt be fiapnished’ to , applicants : | 


A hereunder, but, they. will be. guided by. the foregoing as to the essen- - 


tial requirements .of the. application,:s which. will be verified by. the: 


affidavit. of the applicant. - 
5. The rental of not Tess thea 25 ants per acre ee be a the 


| register of the proper local land. office as. soon as applicant is notified 


ay . of the. allowance of the © permit, and : a like sum each: eal thereafter tee 
7 in advanee. we ee eee Ae ee eS ee ee 


“FORM or USE. PERMIT BOR oAMR, SITE QR REFINING WORKS. 


nea The a OE t use pane dared! eadeee section 25 oft the act tof t Feb a 
# “raany 2 20, 1920, y will be i in substance 2 as s follows: eS iste a 


“Tre Uniam Roe OF AawEREC. ee oe Beas as 


- DEPARTMENT or THE ‘INTERIOR... 


Use Pamacrr 


. < “now: all: men by these presents, that. \the seceiney of ‘the Titerior, mde oe. ee oa 


aa by. virtue. of section 25. of the act of. Congress entitled “An act to promote i oe 
~ . the mining of: coal. _ phosphate, .o%1, oil shale, gas, and. ‘sodium, on the public: 


_ domain,” approved February 25, 1920, has granted to and does. hereby grant 2 


SOE NON te ee ks ee the holder | of nanan snny Pears Serial : ae 


— 6640—O| "DECISIONS RELATING TO THE PUBLIC. LANDS. = Tv ei 


ad 


_ + to use, during the life of the aforesaid ___- Renee mes fe Wn a ie ey HE os? 
Ce following-described tract. of-land,. to wit: a for. a 


an camp site, refining. works; and. other purposes connected with: and: necessary ss 
te the proper developinent and the use of the deposits covered by ‘the. afore. 

- said ei ee eee a ey all rights hereunder to cease and terminate _ 
ae eS upon the. termination of the: aforesaid Sheer een ese mee and conditioned | - a 
—— upon the payment in advance of 25 cents Der acre - for Ane area covered. rey: o_o 


eo ee “e a Pe ae ac a 


-Seoretary of the Interior. 


- REPEAM NG CLAUSE, BTC. 


number ey, ‘the exclusive right, SO long as needed, used, and ‘occupied, _ oar 


 Bepenny. ‘antl subiniy “clause Section 87 of. the dct provides. that 7 | 


a hereatier the deposits. of coal, phosphate, sodium, oil, oil shale, and 
gas referred to and described i in the act. may ‘be disposed: of only” an: 
the manner provided by the act, “ ‘except as to valid claims existent at — 
date of passage of this act, and. thereafter maintained in compliance 

with: the laws under whieh initiated, which claims. may be perfected 

- under said laws, including: discovery.” As to sodium claims, those - 
claims initiated under the preexisting law. may go to patent. which, - 

at the date. of the act, were valid mining locations, duly made and oe 

maintained as . such on lands ee i such location. at the date . 


Z initiated. ey OE ee a | | 
fees. tad soiminissioria,-~(a) For: receiving ad Ronee upon: each 
application for. prospecting permit. or lease filed in the district’ land 


~ office in accordance with these. regulations, there shall. be paid: by the — 
applicant a fee of $2: for’ every 160 acres or. fraction thereof in the 
application, ‘such fee in no case to be less: than $10, the same to be ’ 

considered as earned. when, paid and to be credited to the | compensa- 


. tion of the register within the limitations provided by. law. 


Bho) Registers’ shall. be entitled. toa. commission of 1 per. cent. of 
- Ail moneys received in each register’s office. Such commission will 
 not:be collected from the applicant or lessee i in addition to the moneys’ ee 

ae. otherwise provided to be paid. » oo : | : _ 
> Jt should be understood that. the commissions herein provided. for. 7 
| ey will not affect the. disposition ‘of the proceeds: arising from. operations’ — 
“under the act, as provided in section 35 thereof; also that such com- — 
missions will be credited on compensation of registers only to the 
-. extent of the limitation provided by law for maximum compensation - 
| _ of such officers. 7 ; | aes oe 


men ©. Moons, | 


“Comanissioner. ana 


| Approve, wane 14, 1929, 
S08. M. ‘Dixon, ao. 
Acting Secretary. 


F ae ites 
‘ i 
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awa act! TO PROMOTE THE MINING OF COAL, PHOSPHATE, OIL, ort fa 


 BHALE,, GAS, AND: SODIUM ON THE: PUBLIC DOMAIN » 
- (Bablic, ‘No. 146, 44 Stat. 437) | 


| Re. it enacted 1 ow the. Benate ond aise of Representatives of the ‘United siaiees met Sek, 
- gp America in: Congress. assembled; That deposits of coal, phosphate, sodium, oil, = — 
i) ell shale, or. gas, and’ lands. containing such deposits ‘owned. ‘by the United States, 
os including those in. national. forests, but’ excluding lands. acquired: under the act os 
oe known. as the: Appalachian forest act, -approved March. 1, “1911. (Thirty- -sixth - 
oa Statutes, page 961), and those in national parks, and in. lands withdrawn’ Oreres > ara 
ane ‘served for. military or naval uses or purposes, except. as. hereinafter provided, ae 
-shall be. subject. to. disposition’ in the form and manner provided by. this. act to. : “ 
citizens of the’ United | ‘States, or to any association. of. such: persons, or to any ee 





corporation organized under the laws of the United States, or of any State or 9° 


-Werritory. thereof, and in the case of-coal, oil, oil shale, or gas, to municipalities: ee. 


_ Provided, That the United States reserves the right to'extract helium from all: _ ae 
gas produced from lands permitted, leased, or otherwise gtanted under the ‘pr ee 


visions of this act, under such rules. and. regulations as’shall be prescribed. Dyes, 


. the Secretary of the Interior: Provided further, ‘That in the: extraction of: helium: ae ~ . 


from gas produced from such lands, it shall be so extracted as to cause no sub- 

stantial. delay: in the delivery. of gas pr ‘oduced from: the well to the purchaser ee 

thereot : And provided further, That: citizens: of another. country, . the laws, cus- : | 
“toms, or. regulations ‘of which deny similar or: like privileges. to. citizens: or cor- - 

. porations. of this country; ‘shall, not by" stock. ownership, stock’ holding, or stock 


control, own any: ‘interest: in: any lease’ acquired under the provisions of this: act. 


" [Section 1-of. the act was amended by. section 5 of the aet of Febrtipry ' ve 1927 | 


(44 Stat. 1057), to include*deposits of potassium.] 


-[Sees..2 to. 22, eee relate to coal, |, phosphate, oil and Bas, ‘oil shale, and 7 gs 


Alaska oul Droviso.d> i ee 
a “soprum: 


SEC. 23 ion ‘amended: by ‘act’ of: ‘December: 11, “1928 5. ‘Stat. 1019). That a 
the Secretary. of the Interior: is hereby authorized, under such rules. ‘and regu- 
lations as he may prescribe, to. grant to. any: qualified applicant a prospecting te 

oo permit which shall give the exclusive right: to prospect for chlorides, sulphates, a. 

carbonates, borates, silicates,’ or “nitrates: of sodium, in. lands belonging to.the.: 
mes ‘United States for a period: of not exceeding. two. years: ‘Provided, That the area | oe 
~~. to-be included in such.a permit shall :not exceed two thousand five hundred and ev 
7a ‘sixty, actes of and in. reasonably. compact: form. eee ES se ae 


Sec. 24 (as amended by act of December 11, "1928 (45 ‘Stat, 4019)). “That 1 upon er es, . 


- “showing to. the satisfaction, of the Secretary: of the Interior that valuable de- 
eas posits: of one ‘of the substances enumerated in section. 23 hereof have been dis- oe RE 
on covered. by. the permittee ‘within. the. area. covered. by his permit. and that. such’. °./ oe 

-.. land is. chiefly: valuable. therefor, the permittee shall. be. entitled to a lease ‘for. ae : 

ee ‘any or all of the. land embraced in the prospecting permit at a ‘royalty of not. less eo ae 
than 2 per centum of the quantity or gross value of the output of sodium com- 
= pounds and other related products at the point: of shipment. to market; the lands ee 
in such lease to. ‘be taken in compact form by legal subdivisions of’ ‘the public..." 
>. land surveys.or, if the land be not surveyed, by survey executed at the cost.of =. 
gee the permittee’ in accordance with: regulations prescr ibed ‘by. the Secretary of the ne Ae 

Interior. Lands known ‘to contain valuable deposits of one of the substances © 
oo ~ enumerated in-section 28 hereof and not covered by permits or leases shall be ee tae 
oe 7 ee to lease. by: the Secretary of the Interior through advertisement, com ee 
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= t ‘petitive. bidding, c or such: other methods as he’ may ‘by. eee regulations scope: ‘ — 


| : : and in such. areas as he shall fix, not exceeding» two thonsand five hundred. and 


sts > sixty acres, . All leases. under this’ section shall be conditioned upon. the. pay- ) | 


| ment by. the lessee of. such royalty as may ‘be fixed. in the: lease, not. less than 2 


oe per centum of the quantity or gross value.of the output’ of sodium. compounds - ; 


= and other related pr ‘oducts at the point of shipment to market, and, the payment ; 
he in advance of a rental of. 25 cents per acre for the first calendar year or fraction : . 8 
ane thereof, 50 cents. per. acre for the second, third, fourth, and. fifth calendar. years, o: 

respectively ; and: $1 per. acre per annum thereafter during the continuance of 


, -. the: lease, such rental. for. any one year to be credited against royalties accruing as 


wo for that year. Leases.under this section shall be for a period of twenty'years, . 
with. preferential: ‘right in the. lessee to renew. for. successive - periods. of : ‘ten 
a years upon” such reasonable terms’ and conditions’ as may: be prescribed by the » 


-.. Seeretary -of the Interior unless. otherwise provided by law at the expiration of 
3 such period: Provided, That. nothing in this act shall prohibit the mining and . 7 
~~ gale of sodium compounds under potassium leases issued. pursuant to the acts | | 


oof. October: 2, 1917..(Fortieth. Statutes at Large, page 297), and February 7,._ 


1927 (Forty-fourth - Statutes at. Large, page. 1057 a: nor the mining cand sale: of | 


: _ Potassium compounds asa by-product ' from sodium leases taken. under this Sec. | 
‘tion: Provided further, . That on. application by any lessee the Secretary of: the .. 


| Anterior is: authorized to. modify the rental and royalty provisions stipulated in 
any existing sodium lease to. conform to the provisions of this section. 
oe Sxc. 25. That in addition to. areas of such: mineral land which may be included = 
in any such prospecting permits or. leases, the Secretary of: the Interior, in his. — 
discretion, may grant. to a permittee or. lessee of lands containing sodium depos-: 
“its, and subject. to the payment of: an annual. rental of not less than 25 cents per _ 


: E acre, the exclusive right to. use, during the life of. the. permit: or lease, a tract of. 
i unoccupied nonmineral public land, not exceeding. forty acres in: area, for camp 


sites, refining works,, and other purposes connected. with. and necessary to the 
proper development and | use of the opens covered. by the Dita or. lease. 


, GENERAL PROVISIONS “APPLIOABLE. ‘TO ‘COAL, ‘PHOSPHATE, “SODIUM, om, om: SHALE, 
GAS, AND. POTASH. LEASES © a die 


ae 26. That ‘the. Secretary of: the Tiitertor shall reserve and may exercise a. 
the authority to Cancel any prospecting | permit upon failure by. the. permittee. 


aa to exercise due diligence in the pr rosecution. of. the prospecting work | in. accord- ie 
ance with the terms and conditions stated in the permit, and shall insert in 

| every such permit. issued. under the » provisions, of. this: act appropriate, provi: Ags 
_ + gions for its cancellation by him... y ie 
‘Suc... Pie (as amended by act. of. Apel: 30, 1926 (44 Stat. 878)): That a. eo 


oe _ person, . association, or. corporation, | except, as. herein: provided, ‘shall take. 
7 cor. hold coal, phosphate, - or. sodium. leases. or - “permits » during the. life - of ; a 
- such leages or permits. in any one State exceeding in aggregate acreage two 
an thousand five hundred and. sixty. acres for. each of. said minerals ; no- “person, _ et. 
PMT as association, or. corporation . ‘shall take or hold | at one ‘time. oil or gas leases e 
‘ Do OF permits exceeding. in the aggregate, seven. thousand. six: hundred and. eighty. ae 
“. aeres granted hereunder in. any one State, and not more than two thousand. 
sees five hundred and sixty. acres within the geologic: structure of: the’ same pro-. | - 
ducing oil. ot gas field; and no person, association, or corporation shall take 


page OL, hold at .one time any interest or. interests. as a member’ of. an association 


a : OF associations or as. a stockholder of a. corporation or. corporations . holding wee 
eo lease or: leases, permit’ or permits, under the provisions. hereof, which, ‘tOR 


ee a. ha : gether y with, . the area embraced. in any direct pone of : a. L lease or leases, permit e : 
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nS SO permite nde this act, or.  eehighs: ‘together with: any ‘other, interest or pt ee ere 
Ee ~ terests . asa’ member of an. association: or ‘dssociations or as. a stockholder. *) 
ie of a corporation. or. corporations. holding. a: lease. or. leases,’ ‘permit. or permits, - i are 
. under the provisions. hereof for any kind. of tnineral leases hereunder, exceeds oe 
one in the aggregate | an amount. equivalent to the: maximum ‘number of. acres: OL os 
coe the respective kinds of miner als allowed to any. one lessee: or ‘permittee under... eee ee, 
this act. Any interests held in violation of this act shall be forfeited to the 
_ United States. by: ‘appropriate ‘proceedings: ‘instituted by. the Attorney : General Ske 
. for-that purpose in the United States district court forthe district in-which = 
> the: ‘property, ° ‘or some part thereof, is located,’ ‘except that any: ownership Ob at 
ae interest: forbidden: in this: act. which may be acquired: by. descent, will, judg- . 
> ment, or decree may be held. for two years‘and not longer after. ‘its. acquisition : bas sy 
_ Provided, That. nothing: herein contained shall be construed: to limit sections - TE ie 
ae 18a, 19,. and 22 or to prevent any number: of lessees under: the provisions =< 
ae of this act from combining their several ‘interests. SO. fai. as: may be necessary oo 
°° for the purposes. of . constructing : and. carrying” on. the. business: ‘of a refinery, 
or of. establishing and constructing. as 4 common carrier a pipe line or lines of. 


: ‘railroads to be operated and. used by: them jointly in the: transportation. of a 


; “which: such’ lessee. shall. be a. party, of: which his. or ‘its output is to ‘be or become 


; : the subject, ‘to control: the. price or prices. thereof or of any. holding of. such lands 


by: any. individual, partnership, association, corporation, or. control, in* excess 


; of the. amounts of: lands provided. in. this act, the Jee ther eot. shall be forfeited ie . 


> by appropriate court. proceedings. . 


coe “Sko. 28. That rights. of way through ithe. epaste lands, indliaing the toret’ ee ee 
aed o reserves, of. the. United States are. hereby. granted. for pipe-line. purposes ‘for 
-.. the transportation of oil or natural: gas to any applicant possessing the qualifi- od 
ieee cations: provided in section. 1-of this act, to the’ extent: of the ‘ground. occupied. es 
_ by the-said pipe line and. twenty-five feet on each side. of: ‘the’same under such 
“regulations as to. survey, location,,. ‘application, -and use as. may. be “prescribed hae ea 
_ by the Secretary of the Interior and upon the express condition that Sieh Fe 
os pipe lines shall -be constructed, ‘operated, and. maintained, as ‘common earriers: 
Provided, That the Government. shall in. express. terms. Teserye and shall ‘pros 2 
7 vide. in every. lease: ‘of oil. lands’ hereunder - ‘that the lessee; assignee, or bene- Spee 
7 ficiary, if owner, or operator. ‘or: ‘owner. of a. controlling’ interest’ in ‘any. pipe = 
_ line or of any company. operating the same which may be operated accessible. Sh, 
too? torthe® oil. derived from lands, under such Tease, shall. at’ reasonable rates and. 
mae * ‘without discrimination’ accept and convey. ‘the oil (of: ‘the’ ‘Government. or. of ; ee 
any citizen or company not the owner of any pipe line‘ operating a-lease-or > 
oa purchasing gas: or oil under.the provisions of this act: ‘Provided. further, Thats. 2008: 
Oo) no- wight of way’ shall hereafter be. granted over. said Jands’ for the trans- a 


_. oil from their several wells, or from the wells of.other lessees under this act, = 
“ ¢x-the transportation of coal or. to. increase the acreage which may:be acquired ~~ 
or held: under section 17 of. this act: Provided further, That.any combination 
for such purpose. or purposes. shall be. subject to the approval, of the Secretary of | Es : , co 
. 7 the Interior on application to him: for. permission to form. the same: And pro- e tie ; 
i. wided further, That if any of the lands. or deposits leased under: the provisions 
of. this act-shall be subleased, trusteed, possessed, or controlled by any device ~~ 
2 “permanently, temporarily, directly, indirectly, tacitly, or in any: manner what: .. 
-goever, so that. they form.a part of or are in. any. wise. controlled. by. any: eombi- Be 
- "nation in the form of. an unlawful. trust, with consent..of lessee; or: form the oo 
sare - subject. of any contract or. conspiracy in restraint: of trade ‘in. the: mining or. 
"gelling of coal, phosphate, . oil, ‘oil shale, «gas, or. ‘sodium: entered into by the 0-00 
lessee; or any. agreement: or. understanding, written, yerbal, or: otherwise,’ Gn ge ae 
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portation. of ‘oil or: -maatieel- gas. ae under. ‘and: anion to: ‘the. provisions —~ 3 
_ limitations, and ‘conditions ‘of - this section: ‘Failure to. comply” with. the ‘pro-! *. at 


; .. visions of this section or the regulations’ prescribed by the. Secretary of the | om 2 
\. .> Interior: shall be. ground for. forfeiture of the grant. by the. United States district. igh? 
“He court for' the. district. in. which the property, or some. part} ‘thereof, is: (located ae 


Pena a an. appropriate proceeding. » 


Ec. 29. ‘That any permit, Lease, occupation, ‘or use permitted under this act - 


a of shall’ reserve to the. Secretary of the: Interior. the right to* ‘permit upon such | 
a terms: as he may determine to be just,. for. joint or. several use, such: ‘easements 


or on. rights: of way, including. easements: in. tunnels : ‘upon, through, or. in: the lands + cea 


4 - leased, occupied, or. used as. may be: necessary. or appropriate to the working of: | 
ae the. ‘same, or: of. other: lands. containing the. deposits: described in this act,: and — : 
a the treatment’ and. shipment. of the. products. thereof. by* or under. authority. Gt: pe 


ee “ the Government, its lessees, or. permittees, and. for other. public purposes : Pro- : 
a: vided; ‘That: said Secretary, i in his discretion, in making any: ‘lease under this. act, 
| may: reserve. ‘to: the United States. the. right to' lease, sell, or otherwise dispose sa 


of the surface of the. lands embraced within’ such lease under. existing law ‘or: ~~ 


Hee Se ~ laws her eafter enacted, in so far as said surface is. not necessary: for use of the — 


lessee in extracting and removing the deposits therein: Provided further, That.” 
a Af. such reser vation. is made. it shall be SO. determined before the offering of. such 


a lease : And. provided fur ther, ‘That. the: said Secretary, ‘during. ‘the. life. of. the 


‘lease, is authorized to issue such permits for easements on provided to. be Ml 


~Teserved.. ae 7 
 SECE 30. That : no ) lease issued under the authority ae this act shall be issigned. 
vs sublet, ‘except swith the: consent. of. the. Secretary. of. the Interior: The lessee. 
| “may; i in the discretion of the: ‘Secretary of the Tnteri ior,. be permitted at any time 
‘to: make: written: ‘relinquishment: Of all: rights. under. such: a lease, aud upon . 

: acceptance thereof. be thereby relieved of all. future. obligations. under said: lease, . 


or . and may with. like consent. surrender any legal subdivision. of the-area included 


within the lease. Hach Tease shall contain. provisions for the purpose of. in- 


os suring. ‘the. exercise of reasonable diligence, Skill, and. care. in: the: operation of | 
+s said . property ; a provision that such. rules: for the. safety: and: welfare of the | 


miners and for the prevention of undue waste as: may be prescribed by. said 
: Secretary shall be: observed, including a restriction: of the. workday. to. not. ex- 


i. ‘ceeding eight hours in any one: day for underground. workers: except: in: cases of 
| emergency ; provisions. prohibiting. the. employment. of any boy under the age. ae: 
- of sixteen: or the.employment of any’ girl or woman, without regard to age, im... 
any mine below the surface ; provisions | securing the workmen complete freedom.’ aoe 


” of purchase; provision requiring the payment of. ‘wages at least. twice a ‘mouth 


>. in. lawful’money of the United States, and providing proper rules and regula~ = 
: tions to. insure the fair and just weighing or. measurement of. the coal ‘mined by: eS 


each. miner, and such other provisions: as he. may deem necessary to insure. the Awe ee 
gale of ‘the: production’ of. such leased: lands: to ‘the: United ‘States and to: the | 


: “public. at reasonable prices, for. the. protection. of. the interests. of the: ‘United © 


ie 'States,. for ‘the prevention. of monopoly, and for the. safeguarding of the public. o. 7 
f welfare: Provided, ‘That. none. of. such. provisions shall. be. in conflict with wee ane 


| laws: of: the State in which the: leased property is situated. 


Suc. 31. That any lease. issued under: the - provisions of this act. ‘may be: 


- forgeitea. and | canceled by: an. appropriate proceeding in ‘the United States. - Pas 


~ district court for. the. district in: which the property, or some. part: thereof,. isi 2 2 
- located. whenever: the’ lessee fails to comply. with any of. the provisions of this oe 
oo aety of the lease, or. Of, the: general regulations promulgated under. this act and 


- ‘in force at the date of. the lease; and’ the lease may. provide: for “resort fe os 


; ‘ : : 
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- < appa eaethodal for. the settlement. of disputes or for Femedies tor breach ; 
aren ae specified ‘conditions thereof. . : | 


»: BEC. 82." That: the Secretary of. he Taterior is: authorized. ‘tar prose ibe’ neces- a 


— sary and proper ‘rules: and regulations and to do: any and. all things, necessary to. - a Gee 


ae carry. out and accomplish: the purposes: of. this act, ‘also. to fix and determine. the ae 


” poundary lines of any ‘structure, or oil or gas: field, for the: purposes of. this” | 


i “act: Provided; ‘That. nothing in this: act: shalt be: construed or: “held. to. affect the. - 7 won 


woe Tights. of the States or other. local: authority: to. exercise; any: rights. which: they 


-. Thay have, including - the: right. to levy and. collect taxes upon improvements, ce ss 


ore ee of mines, Or other: r rights, Property, or. assets of any. lessee. of the ‘United = 


a “Sze, 39. ‘That: all. “gtatemenits:” “representations, or. reports. ae ‘by. ‘the aoe 


> Secretary of. the Interior under’ this act.shall be upon oath, unless otherwise a 


-_ specified by him; and: ‘in. ‘such: form and. upon, such blanks as. the Seer etary of f the oe ao 


Interior. may ‘require. » 


SEC. 34 ‘That the. he of. this. act S diail: algo iapely te ‘all deposits of ee oo 


ce Pca. phosphate, sodium, oil, oil, shale, or gas in the lands of the United States, ee ee 


: 2 “ ~ Which lands may: have’ been or: may be: disposed: of under laws. reserving to the 


a Pam United States such deposits, with the right: to: prospect. for, “mine, and remove 


aie the same, subject to such conditions as are or may hereafter be. provided: by, such : 


7 laws reserving such deposits. , re a pee ae 
~@gc..35. That. 10 per. centum . of Nie money: ‘received ecm ‘sales, henuses: roa 


" fs poualties: and rentals-under the provisions. ‘of this. act, excepting those from. 


ae ~~ Alaska; shall be paid into. the. ‘Treasury. of the United States and ‘eredited to. 


"miscellaneous receipts ; for past. production | 70 per centum; and .for future 
_ production 5244 per centum. ofthe. amounts: derived from such bonuses, royalties, 


mae . - . and-rentals. shall be paid into, reserved, and appropriated, as a part of the recla- — 
ation: fund created by. the: act ‘of. Congress, ‘known as the reclamation: act, 





"approved. June 17, 1902, and for past production 20 per‘centum, and for future’ eee 


; ; a production BTU per centum of the amounts. derived from. such bonuses; royalties, . 
.. and rentals shall be paid by the. Seer etary: of the Treasury after the: expiration 


. : of each fiscal year ‘to the State within the. boundaries. of. which. the leased lands se ¥ L 
OF. deposits are or were located, said moneys to be used. by such State or sub- 


divisions thereof for the ‘construction and: maintenance. of public roads or for. nes 


the support of. ‘public ‘schools: or’ other. ‘public: educational. institutions,’ as the — 


are legislature of ‘the : State may direct : Provided, ‘That ‘all moneys: which. may ac=.-°: ne 


- erue to the United States under the provisions. of this act from lands withinthe 


: nae naval petroleum reserves shall be septa? in. the p Mmensaty, as ff “ Miscellaneous i ae = 


“Tecéipts.’ ae 


‘SEC. 36. That all salty accruing to. the: United States under any “Oi or ‘gas. rg 


es “Tease 0 or permit under this act on. demand of the e Secretary. of. the Interior shall” vee 


’ pe paid in oil or gas.. 


Upon. granting. any oil or gas. ‘lease: aide this act,: and, ‘Prot. time: to’ fime ah 


thereafter during said lease, the Secretary of the Interior. shall, except whenever = 
; Lae tee Ws his: judgment it is. desirable: to. retain the same for ‘the use of the United as 
.. States, offer for sale for such period as he may. determine, upon notice and 
~ a dyertisement. on. ‘sealed bids- or at. public auction, all royalty Oil and ‘gas : 


. Beerting. or reserved to the United States under such lease. Such advertise = 
- ment and'sale shall reserve to the: Secretary. of the Interi ior the right. to reject. ‘ell: oe : 
_ bids: whenever. withio his. judgment the interest ofthe United. States demands; ~ 

and 3 in cases where no satisfactory bid: is received. or, where the accepted. bidder oe 


oo. ™, falls ‘to complete. the. _purchase,, ol where the ‘Secretary. of the Interior shall. 
ce _ deter mine that itis unwise: ‘in’ the ‘public interest. to accept the offer. ‘of the. ee 


\ 
ree 


ee hs : , ey ‘ an ‘ 
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i aishios: pidder; the Secretary of. the Interior, within: his. discretion, may fa : 


-vertise such. royalty for sale, or. sell at private: sale at not less than the. market oo 


- Ta price. for ‘such period, or’ “accept the value thereof from the: lessee : iPr ovided, me me 


a pas however, That pending the. making of a “permanent: contr act: for the sale ‘of any” 3 
= royalty, oil or gas as ‘herein provided, the Secretary. of the Interior may ‘Sell rr 
the current product at private sale,.at. not Jess than the market price: And 
oe provided further, That. any: roy alty oil or. gas. may be sold. at not less than the... 6 er 


market price at private ‘sale to any department’ or agency ofthe. United: States. a 2 


_ See. 37. That the deposits of coal, phosphate, sodium, oil, oil shale, and gas; ...  -. 
herein. referred. to, : ‘in. lands valuable. for such. ‘minerals, including: lands UG... es 


_ deposits described in the. joint resolution’ entitled. si Joint: resolution: authoriz- ae - 
“ing the’ ‘Secretary of the ‘Interior to” ‘permit. ‘the: continuation: of coal mining - Pe es 


_". operations. on certain lands in Wyoming,” approved August 1,:1912 (‘Thirty--. 


seventh Statutes at Laree,. page 1346), shall be. subject..to ‘disposition only in 


a: the’ form and manner. provided. in this: act, except. as to. valid: claims. existent — 


eat date. of passage of this act: and. thereafter’ maintained. in compliance with 


wo. the laws. under which. initiated, which claims may. be per fected under. such ae oe e 
bi including: discovery. - | : hoot ! 


~fSection. 87 of the’ act: was: amended: — section 5 of the act of Feruary ”, . eS, | 


7 “1927 (44 Stat., 1057), to include deposits of potassium.] — 


Src. 88. That, until otherwise. provided, the. Secretary: of. fie Interi ior shall 


cf ‘te. authorized. to. “prescribe. fees: and. commissions to be. paid. registers and 


receivers of United: States Jand offices « on. account of business transacted | under: . 


the provisions: of this act. Benge Sica gh Pe 
Soe ‘Webraaty 25, 1920. 


‘RIGHTS OF AN [ENTRYMAN ‘WHOSE. HOMESTEAD ENTRY 1s oe ee 


| PERFECTED BY His DESERTED WIFE... 
ae “Instructions, Tune ay 1929 


Hommereap Ewrey—Dusoermp ‘Wure—Szconp Byrey. 


The’ homestead rights of an. entryman whose entry. is perfected by his deserted | 
_ wife under the. act of October 22, 1914, are exhausted to. the. extent of the 
area. entered, but the fact: that. she: was” erroneously. allowed: to inake. an 
| * Saiey as additional tohis deser ted. entry does not preclude him from snaking 


a second entry to the. extent. of his unexhausted. right. . 


ee Epwanps, Assistant Seoretary: ae. —_ 
con oS You [Commissioner of the Geasia Land Office] 1 have. informally 
» requested instructions as to the further. rights of entrymen in those. ae 
eases where homestead entries are perfected by deserted wives = uneer ae gee 
the provisions’ of the act of October 22, 1914 (38 Stat. 766). 3 


‘Your inquiry arises in connection with’ a letter received reek Mr. ~ 


ey acob M. Wilson, of Newberg, Oregon, whose entry under the on... 


a larged. homestead. act, “embracing 200. acres, was. 5. perfected. ig his : ed 


deserted wife. 


You call attention: to the fact that by « decision . Novatiber %, 1919 | 


| “ Gitipeported), on the appeal of John R. Painter, whose. application..." 
- to make a second homestead entry had been rejected, the department — 
~ held— eo es ee | pee Ps 
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. With the: Ree was. filed : an: affidavit: in which applicant. sek forth ‘in: n detail - 2 
reaaie” the: reasons. for. abandoning his wife. and. the prior entry; and the showing. is. ae aes oS “ ; 
such that. the department is. convinced that appt is. entitled to ) the Denes. ; (ee a 
oo OF the act. of September. Dy, 1914 (38 Stat. 712). aoa, ete: en 
os Under date of March a 1999, the department sree: you » think. eS 
a homestead entry made by one Thomas E. Frazier and perfected eke 
cn by: his: deserted wife “remained his, and. her r rights under the. home- ae a eae 
ae stead. law were in no way affected thereby.” Coes ae oe 
Prior to ‘the instructions of March. 4, ‘1999, ‘the departivent con: ee 
- "aidated the. decision in the Painter. case, ‘and aa reconsideration Te aa 
a adheres to the views expressed. on the latter date. oy See Pe 
The making: of an eutry under the homestead lave Gohan ee Pac 
| “jnaker’s. right to the extent: of the area entered, and if he fails to 
“perfect the entry. he can be allowed to make a second entry. only vs 
- pursuant to an act ‘of Congress restoring his right. The department = __ 
knows of no law restoring the homestead right to a man whose ~~ 
\_entry: was perfected by his: deserted wife. You will treat the joni oe 
sion in the Painter .case as overruled... aoe > 
Wilson’ S right. under the enlarged homestead ‘act ~ was ” exhausted’ | 
as to 200 ‘acres. - He can be allowed to make a further entry ‘under. 
section 7: of the: enlarged | homestead act for»120 ‘acres, or -an_ entry | 
- under: section 3B of the stock- raising homestead. act. for 440- acres, o> 
: provided, of course, that the 200 acres originally entered and the 
area applied. for shall be designated as stock-raising land.» The. fact... 
that Mrs: Wilson was erroneously allowed to make an entry: for.120 
acres as additional to his ; deserted: entry: 2 in no way affects his right. eos 





‘auiie 6 GOLD MINING COMPANY, MONTANA POWER 2 COMPANY, of 
| TRANSFEREE | | 


Insti ‘uotions, Tuly. i 1929 


es Rrowts | or “Way Natrona ‘Fonusts—Starorss, 


“The: get of March 4, 1911, ‘which authorized the griiiting ‘ot Hgts of way. 
; “a fora. period not. exceeding, fifty years across and upon public. lands, national = 
forests. and reservations of the United States, merely extended additional = 
Scat te OT larger grants without: modifying or repealing the. act. of February an 
~ 1901, and the. two acts: should: therefore ‘be construed and, Spper in | 
~ harmony: ane a Lhe wag an oe 
= Waren: Powsr—Rrents OF: » Wax—Fppmat, owns nao Soman . 
| Srarures. ees Rais, Oh es te hae ee ap ae ae tee 
with’ cee oc rights of ‘way over the public Janda: for. power purposes, ‘the Ny ate a ge 
a ee acts of. February 15; -1901,. and March 4, 1911, were. ‘superseded ‘by. the cn Bee 
2 ee ~ Federal Power Act: of June 10, 1920, and whienever a grant. ‘of. a right. of. 
Way made. under either. the act. of 1901, or the act of 1911, shall havé = = 
Etats expired by: limitation, continued use of the right: of way. can be authorized ae oa 
eS only, under a license issued by: the Federal Power Commission. | me 


’ We Se 
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: . Assistant Scarcity: a foe Ae 
"With your letter: of June 13, 1929, you. | [Direotor o of - Geological 


is = ee submit. the papers in the case of Keating Gold Mining Com- 
| pany, Montana Power Company, transferee. (Helena 03444), involv-- 


a, ing a wight of way under the act of March 4, 1911 (86 Stat. 1235, 


- 1253), across certain. public. lands.in the State of Montana, which a 


/_ under the. terms of the instrument expired , on. October 27, 1928. oo 
You request. instructions as to whether the orant may an renewed oe 


2 ~ for. a further.term or whether the grantee should be called upon to. 
| apply for. a license’ ‘under the’ Federal Water Power Act of Ju une. 10, he - 


oe 1920 (41 Stat. 1063). 


The scope and. purpose: ‘of the Federal Water. Power - Met sottved : i: 


me the extensive and careful consideration. of the. Attorney General in. 


i an opinion | dated. May 3, 1921 (82. Ops. Atty. Gen. 525), rendered in. 


connection with an inquiry : submitted by the Secretary of ‘Agricul- : 


“ture with respect. to his authority to approve transfers or assignments _ 


ae of water ‘power: permits: issued under the act. of. February 15, 1901 ~ a 


(81 Stat. 790).. With respect to. the Federal Water Power . Act the - 

; Attorney General said oe f oo ee | 

. This. “Act: provides: a complete and detailed. scheme. for - the: development and : 

: operation under public control - of all the: water- -power resources. of the ‘public . 

oe domain, reserved and. unreserved, and of all. the navigable: rivers under. the . 

. jurisdiction ‘of the United. States: It creates: Po new body called the Federal | 
Power Commission and places in its hands. authority | to’. investigate all. the 
water- -power resources “of. the United. States. and control their. “development. in. 

so far as: the- Government. has jurisdiction. either. by. reason of ownership: of 

lands or control over: waters; and it expressly: repeals: all Acts | or a of Acts ° 


: ae inconsistent with this Act.” | (41-Stat. 1077.) — 


It seems. clear that. it. was: the. purpose. of: Congress to. ‘Seite mnder: this Act.’ 
all future power development’ within the ‘jurisdiction of the United ‘States and ° 


to concentrate in the: hands. of the. Federal Power Commission all the adminis- neg 


trative authority thereover which’ was in part: pr eviously distributed among the 
Secretaries of the Interior, Agriculture, and War. It. is also clear that no fur- . 


ther original permits, at least, were. thereafter to: be issued. by the. Secretaries. | eS 


a It. is believed that practically all. the permits, issued by. them: are. ‘limited. in 


... time; and when they expire new licenses will be issued by the Commission and 
= Rok by the Secretaries, respectively. i ns is. therefore evident that the ‘intent. of: 7 

- the Act, as well as its. necessary operation, is to ultimately bring under’ tiene. 

_ law and under the control of the Federal Power Commission all | existing as well ee 


7 as: all future developments. 


~The act, of March. 4. 1911, supra, Amadee Shieh ne right of ae - 


one under pone ideracion: was granted, authorized the. head of the 


ee: department. having jurisdiction to grant rights. of way for a. period oa 


“not exceeding 50. years over, across and upon. the public lands, hae 


tional forests and reservations of \the United States. . It merely - 


es | authorized additional or larger grants and. os not. ; modify c or Pepeal : 
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the’ act of Robeuary 15, 1901, and has been construed and applied in 


ee harmony with it. ‘See Regulations (41 L. D. 454). 


It appears to be well settled that this department n no o longer has tes 8. 


= authority to grant permits or easements under either the act of = | 


- 1901 or: the act of: 1911 by. reason. of the De of the Federal 
Water Power Act.. ao . 
_ In the light of fhe o foregoing, i i seems ete ena the. Sane 


can neither grant a: right-of way to the company under the act of oe 


March. 4, 1911, supra, for. another. period. or extend: the. life of the ge 
| original grant for an additional period. | The interésted company ee 
should, therefore, be. advised that if it desires to continue the use = 
of the right. of. way, appropriate | application should be - filed: with ro 


the Federal Power Commission for. a license under the ‘Federal 7 
Bias Power Act. Se eee AEE is Su AR age ages 


-REOTSTERS NOT AUTHORIZED TO TAKE TESTIMONY OF 

| WITNESSES: OUTSIDE OF. THEIR LAND DISTRICTS 
| | - Instructions, July tt, 19990 
RucrsTeRs—JURISDICTION, ee * a ee Bika “Ate « gi Ee yg 
Except where otherwise. “specifically provided. by. eestate: the territorial and’: 
official jurisdiction - of the. register is: limited - by the ‘boundaries | of: his 


- Jand district and to those matters: the . care and adm: nistr ation of which a 
are charged to hime =e rea A | decid, 2 ee 
: WITNESSES — ‘TnermMony - - Oarns - oe - Pracrion - — - RUGISTERS - — 5 URISDICTION, — 
STATUTES. _ ~ 2 5 . ) | oo: 
Section 4. of- the act- of J: anuary. aL, 1908, which watork izes. the fegister: to 
- issue commissions to the officers. designated therein to take depositions of 
> witnesses in counties outs'de of his land district, does not-empower him 
te administer ‘oaths to such witnesses or to issue a commission: L to: himself 
“to take such depositions. | ra fae oee: a8 tae 


: b nstructions by Asststomt Ooniindastonier H ravell of the Cerivial: Land - 
. Office, Appr oved by Assistant Reentry: BE dnwairds, to the Register, ee 
- Sacramento, C alifornia: %s | 


ae Reference is made to. your PRspistar. ‘Sane California] a 

eo) letter of July 1, 1929, involving Sec. 36, T. 30S., R. 23 B., M.D.M., 
within the exterior limits of naval reserve. No. 1; California, now a 

| 7 within your, but formerly within the ‘Visalia land: district, as. to 

-. > which the department, by decision dated. May 8, 1925. (51 ie D 141), 

2 ey ordered: a hearing on the charges. that: the land i is: mineral in char- 

acter containing valuable. deposits. of petroleum and natural gas, — 


- “and that the land. was: known. to be mineral in: character. at and — aa : 
prior to the date of the acceptance. of the plat of: survey by the 0° 


Seer Land: Office January 26, 1903. See also in this’ connection = oo. 


oe 52227—vor. 52-48 


_ 
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“the: ‘act ‘Of Febriary on, 1924 (48 Stat, “15) and Supreme. Court — 7 
‘ opinion in the case of West v. Standard Oil Co. (278 U.S. 200). 
In effect, and for the. reasons set forth in your letter, ‘you request, 

‘that whatever: depositions may be taken in the case, by any of the 
parties thereto, shall be taken before you instead of before United © 
- States commissioners, notaries public, judges or clerks of courts: of 

record, or. other officars authorized to:administer.oaths. : 

Under the act of January.31, 1903. (39 Stat. 790), and the regula- | 
tions thereunder (32 L.:D. 132), the attendance. and’ testimony of 
witnesses at hearings in public land matters may be secured even’ 
though the witnesses, residing in the United States, may reside in 

counties outside the land. district wherein the. involved dJand is 
situated. Under section. 4 of the act of 1903, depositions of wit- 

_ nesses taken thereunder may be taken before any United States com- — 
missioner, notary public, judge or clerk of a court of record. Pro- 7 


~ . vision is ais made by Rules 20 to 32, both inclusive, of the Rules of | 
Practice (51 L. D. 547, 5 552), as Bead by. Grolier ‘No. 1172 (52 


: -L. D. 508), relating to Rule 28 of Practice for the taking of testi- 


| mony by deposition. 
In its decision or dering the beaene. fe local : land Seats, were 


; directed to | | 
notify the State of California, the Standard Oi ‘Company, ianels J. Girnian 


Pan American Petroleum. Company, and others claiming title, directly. or in-- . 


_ directly, in or to any portion of said section 36, hereof, and by agreement of — 
‘parties, or, otherwise, cous upon a’ date for hearing, to be nel at. ‘your . 
office. dee 2 , . - 
As you ingest it may be. that many ladies will be ‘ee 
in this case, by the Government.and by some or all of the other — 


- parties. involved: in the controversy, and. that many of. the deposi- 


tions will be taken in counties within and without. your land district. 
— ‘Under the law (R. 8S. 2234), as amended TY the. act. of. Je canary, : 
| of, 1898 (30 Stat. 234) , the register— Bihan 

shall have charge of and attend to the sale OF public « and ane Jands within 
his district. ce ke : 

By section 2946, Revived Siseice oa act of March 3, 1925 (43 
Stat. 1145), the register is authorized to administer any oath re- 
quired by law or the instructions of the General Land Office in 
connection. with the entry or purchase of any tract of public land. 
- Except where otherwise specifically provided by act of Congress, 
. fic territorial and official jurisdiction of the register is limited by 


the boundaries of his land district and to. the matters, land and oe 
things therein the care and administration of which are charged too... 


him. Matthews v. Zane (5 Cranch 92:.7 Wheat. 164). While the 


Ts act of 1903 empowers the ‘Tegister to issue commissions to the officers | - 


mee SS - 
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designated therein to take depositions of witnesses in. counties out- 


| - side of the register’s land district, and in other counties, the register | 
_ is not specifically enumerated among said designated officers, nor 


does the act confer upon him. the power to administer oaths to wit- 


; ~ nesses whose. testimony is taken outside of the land district, or to 


issue a commission to himself, or empower the Commissioner. of the 


; General Land Office or the Secretary of the Interior to issue such: a. rere 
ae, commission. to the register. 


- In the case of United: States v. | George (228 iu, S. 1), it is stated . 
: (syllabus) — ke ae 


An indictment for perjury. under section 5392, Rev. Stat., cannot be based on ye 


ar affidavit not. author ized. or required by any law. of the United States. 


- Appreciating the excellent motive that prompted your es : 7 
| I am of the opinion that if any depositions are. taken in this case 


they must be taken in the manner and before the officers prescribed oc . 
by the Rules" of: Practice’ and the act of J anuary 31, 1903... ~The 


necessity and importance. for. thus proceeding In. the premises at 
once becomes apparent. when. there is taken into consideration the 
proposition that if the testimony of the witnesses offered by. way 
of deposition is taken before ‘an. officer not qualified to.administer 
the oath to the witnesses, oberon will pea be. interposed: io 
the competency of the penny Sus 


STATUS ( OF CERTAIN LANDS WITHDRAWN FOR ADDITION TO oo 
| -SEQUOIA NATIONAL PARK | 
| Opinion, Tiny 17, 1929 o : : | : _ ‘ x 


Wrrnpraw AL—Rusronarrons—Navion an ‘PARES. 


Where a statute perpetuates a: temporary withdrawal of public. lade: pigda 
- under. the: act. of June’ 25, 1910, as: amended by: the act: of August 24, 1912, 7 


for classification and . future legislation, only. as. to a portion . of the lands oP 


withdrawn, the withdrawal remains in ‘full force and effect as to. these 
~ Jands not covered by the statute ale revoked by the. President or by act 2" 
(Of Congress. é ae Reg ae eae 
‘WirmprawaL—WATER Pownn—Fepons AL Warr PowEr Act—Namrowar, Parks— 7 
| STATUTES. 7 a ae 3 oe er , - oe 
hk withdr awal ‘of: ible jJands des the act: of June. 25, 1910, ‘as amended by 


| the act of August 24, 1912, for classification and in aid of future legislation a 
_ having in view their inelusion within a national park, is not. a reservation ? = 


in the sense. contemplated by the Feder all Water Power. a 


— Finney, Solicitor. — 


i‘ - The’ acting: director of the’ Netbad Park Sac. Tiss. nequeted ars 
_ my opinion concerning the status of the area imown as the Kings © 


: Rive: anyon Addition to Sequoia National Park, which was sin rit 


- 
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. tak 


. sduded:i in n temporary sa tideawald by. Fxecitiys nidene andee aihor | 


-. ity of the act of June 25, 1910 (36 Stat. 847), as amended by the act — 


_ of August 24, 1912. (37 Stat. 497 a ‘The sh adeent is ae from the | 
: memorandum submitted: Pos | 


The lands in question are a pare: of the area ineluded in. 5 taranesiey eeou: 


| tive withdrawals under: dates’ of . July 8, 1918 (No. -2906) - and. J anuary. 28, 192). 
_. €No. 3895), the remainder. of. the lands. included in these .withdrawals and | 


known as the Kern Canyon addition having been added to the park by legis- 


lative enactment under. date of July 3, 1926 (44 Stat., Part 2, 818). It is now. - | 


ms contended on the one hand that by. reason of the legislative enactment under 
date of July 3, 1926, adding a. portion of the withdrawn lands. to the: ‘park, ’ 
that the withdrawal under the above-mentioned. Executive: orders has been ter- 
_ minated and on the other hand it is contended that the withdrawal of. the re- 
| maining portion of the area not dealt. with by this legislation is still in force 


and effect, the same not having been specifically revoked by the President, or by — 


an-act of Congress, as required under the provisions of the act of June 20, nor | 
‘(36 Stat. 847), pursuant to which’ the withdrawals were made. | 
Section 1 of the act of June 25, 1910, supra, under the provisions 
of which the withdrawal was made, reads: as follows: — : 
“That the President may, at any time in his discretion, temporarily siindeaw | 
from settlement, location,. sale, or entry any of the public lands of the United - 
| “States including the District of Alaska and reserve the same for water-power _ 
Oe sites, irrigation, classification | of lands, or other public purposes to be specified 
in. the orders of withdrawals; and such withdrawals: or reservations anal 
| ‘remain in force until revoked by him or by an Act of Congress: . we 
Section 2 of the act, as : amended by the act. of August 04, 1912, 
supra, relates to exploration under the. mining laws and other ‘mat- : 
ters not material to the question presented. . eae S : 
‘Section 3 of the act reads as follows: er re 
That. the Secretary of the Interior shall report all ‘such withdrawals te 


. ‘Congress at the pena of ‘its next regular session after the date of. the ae 
withdrawals. 4 | 


| The act o- ‘September 30, 1913 (38 Stat. 118), ere ihe * | 
“President: to provide a method for opens: lands. restored from nese a 


‘ervation, or withdrawal. | %: 
. The Executive orders of e Sily” 8, 1918, end Ja anuary 28, 1921, ‘con- 
- cern the same area, the first providing that the public ane in the © 


described areas be temporarily withdrawn from settlement,. Joca- _ - 


tion; sale or entry, subject to the provisions of the aforesaid acts in 
- aid of pending legislation embodied in bills 8. 2021 and H. R. 10929, 


: 65th Congress, and the second that the described public lands in the : a 
State of California are hereby temporarily withdrawn subject. to. | 


i. the conditions, provisions and limitations of ‘said acts, for the pur- - 
_. Jpose of classifying said lands and pending enactment of appropuntes. 
i legislation for their cree disposition. - = Bt a2 
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“The: act of July 8, 1926 (44 Stat. 818), entitled: An ‘AoeTe 


- evise the. boundary oe the Sequoia National Park, California,” 


- reads: “ That the. boundaries. of the Sequoia National Park, Cali- he 


fornia, 2 are hereby changed as. follows: ” (description of Pounders 7 


. is set. forth and includes part of the area, temporarily withdrawn are 


under above orders). Continuing, the act. reads: 


and all of those lands lying. within the boundary line. above described are héreby ees 


included in. and. made a part of the Roosevelt- Sequoia National Park; and. all ee 


of those lands: excluded from the present ‘Sequoia. National Park are hereby = cm 


included. in. ‘and made apart. of the Sequoia National | Forest, subject to all Jaws. | 
ie and reg gulations applicable to the national. forests. | | 


The lands excluded by the act and. made a ne of ale Bedubia _ 


| ie x ational Forest were. Jands’ formerly 1 in, the national park. and. were. es : 
- not involved in. the above orders of withdrawal. Tt. thus’ appears can 
that in so far as: the withdrawn. lands are: concerned, part were 


= placed within. the boundaries of Sequoia National. Park by. the act 7 - 
but the remainder were not mentioned in the legislation. : 

The act of June 25, 1910, supra; expressly provides, that: - 

Such withdrawals or reser vations shall remain in. force until. revoked by the | 
President or by act of Congress, a ae a iit 

~The above orders of withdiawal; in so: fatty as the: Kings: River 
Canyon area 1S. concerned, have ao been revoked by the President, ot 
-nor by, Congress, and-it follows that the withdrawal of the area in 
question remains in force under. the express.terms of the statute. 

A further memorandum has been submitted by the acting. director 
together with a memorandum. opinion rendered by the chief counsel 
of the Federal. Power . Commission | in which the conclusion. is: 
reached that .in view. of the express provisions of the act under 
‘authority. of. which the reservation was made, the order. ‘is: still Teg 
effect as to lands not included in 1 the: national. Toe ay the act. of | 


* July 38, 1926, supra. 


The chief counsel tarthér expresses: tie opinion that. the ‘tisciitixe _ 
order of J anuary 28, 1921, is not operative to limit. in any way the - 


Me jurisdiction of the Federal Power Commission. to issue preliininary : es 
-. permits -or licenses bee these Jands." ve nies is Si aes 
ae from the opinion : sek rks 3 ied 


: 7 The status of the iandd is ; that they. are ‘reserved: for classification and: ‘since: - 


- . the Federal ‘Water. Power Act gives the. Federal Power Commission jurisdic- ; | 


: tion over public lands and reservations, excepting only: National Parks, which 


: by the amendatory act. ot March 3, 1921, were excepted from ‘the jurisdiction 
Of. the commission, I see no reason: for questioning the jurisdiction of the Fed- — me 
eral Power Commission as to the portion of lands included in the Executive ~ 


order which were not made a part of the National Park by act of July 8, 1926. 


As to the portion. of. the lands included in the National | Park,. said act of , 25 


- 7 ae 3, 1926, porouiaes:: 
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oe That no. ‘permit; license, lease, or saithonisntnnt for ‘dams, concn: reser 
voirs, power houses, transmission lines, or: other. works. for storage or car: 
_. - Kiage of. water, or for the development, transmission, or utilization of power . 

within the limits of said parkas herein constituted, shall ne granted or made 
without specific authority of Congress.” ‘ae ee z 


JL can not concur in the latter conclusion. 7; 7 
The first paragraph of the order of Jz anuary 28, 1921, ree 


. ‘Under authority of the act of ‘Congress approved | une’ 25, 1910 (36. Stat. : 
? 847 ),. as amended by the act of August 24, 1912 (37. Stat. 497 ), ‘the following - 
7 described public lands in the State of California are- hereby temporarily with- » 
- drawn, subject to the conditions, provisions, and limitations of said acts, for. 

the purpose of classifying said lands: and pending enactment of sopraperate 

> agen for their proper disposition: py SS nig ete, ce 


It is plain that the withdrawal was Sods not only for the purpose | 
| of classifying the lands but also pending the enactment. of ap-_ 
‘propriate legislation for their proper disposition. The conditions 
and limitations to which the withdrawn lands are subject are stated _ 
in section 2 of the act of June 25, 1910, as anendee oy the act. of 
_ August 24, 1912, supra, as follows: | 

That all lands withdrawn under the provisions of this Act shall at all times 
_ be open to exploration, discovery, occupation, and purchase under the mining — 
laws: of the United States, so far as the same. apply. to inetalliferous minerals: 
Provided, That. the rights. of any person who, at the date of any order of 
withdr awal: heretofore or hereafter. made, is a bona fide occupant or claimant 
of oil or gas bearing lands and who, at such date, is in the diligent prosecution 
of work leading to the discovery of oil or gas, shall not be. affected or impaired 


~ py such order so long: as such occupant. or. claimant. shall continue in diligent - 


prosecution: of said work: Provided. further, That this Act shall not be con- 
strued'as a recognition, ‘abridgement, or enlar gement of any asserted rights or 
claims initiated: upon any oil or gas bearing: lands after any withdrawal of 
such lands made prior to June twenty-fifth, nineteen hundred and ten: And 
provided further, That there shall. be excepted from the force and effect of any - 
withdrawal made under.the provisions of this Act all lands which » are, ‘00 | 


_. the: date of such . withdrawal,. embraced in any lawful homestead or desert- -- 


Jand: entry theretofore made, or upon. which | any valid ‘Settlement has been _ 
‘made and is ‘at. said. date. being maintained and perfected pursuant to law; but 
the terms of this proviso shall not. continue to apply to any. particular tract ont 
land. unless the entryman or .settler: shall. continue to comply with the law | 


7 ; 7 ‘under Which the. entry or settlement was: made}. And. provided. further, ‘That — 7 


hereafter no forest reserve shall be created, nor. shall any additions be made to: 


e one heretofore: created, within the limits of the States of California, Oregon, 
‘Washington, ‘Idaho, Montana, Colorado, or Wyoming, except by Act of Congress. 


‘The plain | purpose. of the ‘withdrawal - was to relieve the lands. 


= from. the operation . of all laws under which any private rights | a 


- therein might be acquired “other than: those prescribed by the acts - 
of July 25, 1910 and August 24, 1912, supra, in order that legislation %, 

might ‘be. had for their proper disposition unaffected by any rights — 

: which might i in the meantime be acquired. alc which might restrict: : 
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| oo interfere orth their aot by iegielation rae for its pur- . = 


i pose the inclusion of the area. within the national. park ; as con- 
teniplated when, the order was promulgated. - ee a ae 
The Executive order did not create a. reservation in ihe. sense 


contemplated by the Federal Water Power Act which confers. upon | =e 


the commission. jurisdiction . to grant preliminary. permits and - 
licenses within. certain reservations. . It was the exercise of a. power a 


| -expressly delegated to the ‘President to withdraw | lands: for the — . 7 7 


>: purposes specified in: the act and for. other. public purposes. 


- It is plain that the granting of preliminary permits or ‘licenses. an 
Aad under the Federal ‘Water Power Act would constitute a. disposition | | 
of the lands not contemplated. by the acts in question. or the, order eo 


of withdrawal and would be inconsistent. with the purpose of secur- 
ing the enactment: of legislation for their pr oper disposition as. s con- 
templated: when the order was made. eG, © 
Approved >. aerate 
 Joun H. Row eared 
| Assistant Seoretary.. 


"STATE OF NEW. MEXICO * a 
‘Devided Taly 19, 1929 


ScHOOL: ‘Lanp—Wrruprawar—Sunver—Vasrep ‘Riots —Connmissionse oF ‘THE 
GENERAL Layp Orrice—NEw MEXICO. | | 


2a withdrawal . of designated school sections - subsequent” to survey in’ the. 
field,.. but prior to the: approval: of - the sutvey by- the ‘Commissioner of the 
General | Land Office, prevents: ‘the vesting of title to: those lands ‘upon 
the. approval of: ‘the | ‘survey thereof’ in the State’ of New Mexico’ under 7 
section. 6 of the. enabling act. of. June 20, 1910:, Ss, . Ate c 
SCHOOL. Lanp—Wrrnprawat—Survey—VEsrep, Rrouns—Rastox sar0Ns INDE an 
_ NiITy—-New MEXIco. [s ee ee ae ee ee Ge 3 
_ Where the vesting of: title | in ‘the State to. designated school sections ; in. place ; 
8 BS. prevented: by the withdrawal of. the lands. prior ‘to the approval of the 
: “survey thereof by. the Commissioner ' ‘of. the General Land ‘Office, the State | 


may. await extinguishment of the reservation and restoration of the lands | 5 


a to. the public. domain, instead, of. taking Jang in hea thereof during, jae | 
withdrawal. . _— 3 3 | | : | _ 


- - Epwaxos, Assistant Secretary: 


| ‘This is an appeal by the State of Naw ‘Mexico thr ough‘ an 5s Com: 
“missioner: cof Public Lands from the decision of the Commissioner of 


the General. Land Office dated: November. 3, 1928, dismissing its pro- | | es 
| test. against . applications for oil.and gas prospecting permits. filed 


by F. S. Donnell, Las Cruces 037185, covering all of Secs. 16, 32, 





—_ 36, T 20 8. R. 29 E., N. M. P, M, and Elnora Donnell, Las — * . 


— —S———== 
a 


2 * See decision on rehearing, p. 681, 
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Girives, 087186, covering Secs. 2 sind 36, T. 2b s. R 32 E, ‘and all. a 


rn yen R. 32 E., N. M. P.M. 


. The commissioner held that title to the lands in caied pad not, 2 
vested in the State but still remains in the United States : an d hi soo 


action rested upon that ground. 


‘It appears from the record that the applications for on axel gas 


prospecting permits of F. S. and. Elnora Donnell were on March 


96.1929, rejected by the department’ in accordance with the policy _ 
ie 8 qangunced) in the departmental order No. 337 of March 16, 1929 
a (52 L. D. 579), but the State’s appeal directly raised the: es 


"as to the title to the lands and that question will be determined. 
_ The: Geological Survey has reported that, the lands in Contoree 


a e are not within the known geologic structure of. a ' producing oil and | 


gas field. 


. The records of the General Land Office show that these lands were. 
Ps withdrawn for stock driveway by departmental order of March 5, — 
1918; that the lands involved were surveyed in the- field during — 
May a June, 1916 ; that plat of survey of T. 20 S., R. 29 E., was 
approved March 26, 1919, and accepted. by the. commissioner on» 
July 7, 1919, and that plat of survey of Ts. 21 and 22 S., R. 32 E., 


was approved March 22, 1919, and accepted by. the « commissioner on 


December 13, 1919. 
Section: 6 of the New. Mextes, enabling act of June 20, 1910 "(86 


. Stat. 557, 561), reads i in part. as follows: 


That: in addition to sections 16 and 36,. Heretofore: reserv ved. for été Territory 
of New Mexico, sections 2 and 32 in every. township in said pr oposed State, not 


otherwise. appropriated . at the date of the passage of . this act, are. hereby . 


granted to: the Said State: for the support. of: common schools. | 


-The department as well as the Feder al courts have ae held - | 


that: a State’s title to granted school sections. does not take effect 


until the completion of the survey by acceptance of the plat thereof © 
by the Commissioner of the General Land. Office. In the case of | 
BLA, Hyde & Co. OU L. D. ea the department, held that oe 
-labus)— | | ee ee 
— Title. does not. vest. in the State. of California under ‘its ‘school! & fant until ‘ie’ 7 
2 granted sections - have been survey ed, and whete subsequent to survey of a a? . 
od township in the field but prior to. approval of the survey by the. Commissioner ad 
. -of the General. Land ‘Office. the: township | is withdrawn for forestry. purposes, ee: 
no rights to the school sections therein accrue to the State, and such sections = 
do not therefore constitute a valid. base for the selection of liew ‘Jands under. a 
—- the: exchange provisions of the act of June 4, 1897. oe 


The Supreme Court i in the case of ve eydenfeldt Vv. Dae y Cold; ‘ete. : - 
C6. (93 U. S.. 634, 640), involving lands eranted to the State of 


‘ Del, evade, for school purposes, used the following language: : 
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ae, - Until the status of the lands was fixed by a- survey, ata they: were | 


7 cease of identification,’ Congress reserved absolute. power over them ; and 4 
‘oo. if ‘in. exercising. it. ‘the whole. or any part of a 16th. or 36th section: had been _ , 
‘disposed of, thé State was to be compensated by other lands equal. in quantity, 


and as. near HS may be in quality. By this means the State: was fully indem- — 

“nified, the settlers fan no risk: of. losing the labor of ‘years, and. Congress: was: 
deft free to. legislate touching the: national. con in any. way it saw fit, to... a 

pr omote. the public. inter ests... : | | 


“In United States v. ek (240 t U. S. 192, 210), ‘volving athe’ Ba 


"se, provisions in. the Federal. statutes relating to sections 16. and 36 Se - 


a eae to the State of Oregon, it was held as: follows: os 
We conclude that the State ‘of Oregon did not. take title. to. the land. i-ptior . 


‘to the survey ; and that. until. the sections: ‘were | defined by. survey and ‘title had .- ‘a 
vested in the State, Congress was at liber ty to dispose of the Jand, ‘its. obliga- ae 


tion in that. event: being Droperly.. to. compensate the State. for whatever aS - ; 
ficienciés. restilted. | nat Pe eee Ae. fe ee - 
| Tt is. clear Soil the (erie dat title’ to: the ‘lands in Spaasetion® 
remains in the United States, subject, however, to the privilege of | 
the State, accoit ded by section 2275, Revised Statutes, as amended by: 


- the act. oe Febriiary 28, 1891 (26 Stat. 796), which allows the State oe 


to awalt extinguishment of the reservation and. restoration of. the 
land to the public domain and then taking the land in place, instead 
of taking land in lieu thereof during the period of withdrawal. 
The decision of the Commissioner of the General Land Office 5 
therefore eS | 


| STATE OF NEW MEXICO (ON REHEARING) 


| Decided September 1, 1929 


‘Sorz0or Lanp!-Stevay—Vesrm RroETs—Commarsstonen or THE. Gunmear Lanp rs 
Orrice—Naw Mrxico—STaTurss. . eas : ea 


- The. grants of. certain. designated ’ sections of publie lands. to. the State of New | 


Mexico for the support of common. schools. did not take effect: until. after 2 


the identification of those sections by survey, and such’ identification is not 
complete. until the’ survey: has- been SBEDEOven By the Commissioner of me 
_ General Land Office. ye ORs GES a ee ap 7s 


‘Epwanps, Assistant Seoretary 


By decision of July 19, 1929 (59 ve ane 619), 3 in ‘the ae entitled = eee 
ease, the department in affirmance, of a decision by the Commissioner 
of the General Land Office, held that the State of New Mexico did _ 
- not have title to certain sections 2, 16, 32, and 36 in New Mexico ~ 


because said sections had been included in 2 stock driveway with- 
drawal oe to ee rep tune: by. _ commissioner of the survey of 
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the — mahiuse. although survey in the field had: pee made. 
prior to said withdeawale Tt was also held that inasmuch as. the. 
State did not have title to the lands in’ question it had no valid 


a ground of protest: against. oil and gas ‘prospecting permits for said se 
lands. On July 15, 1929, there was filed in the General Land Office. 


By petition for intervention: by one FS. Blackmar who. alleged that 
_ he had an oil and gas lease from the State for the lands-involved. 
This petition was. not assembled: with the record until. after the — 
 department’s: decision had .been. rendered. - Under . these circum-__ 

stances the petition will be treated as a iotion: for rehearing. z 

In his brief in support of the motion. Blackmar’ Ss attorney states: Sect 


| It. ‘is ‘the: contention of ‘the: intervener that. the granting acts vested title 
in: ‘the Yerritory. to. the designated ‘sections as. a grant: in- praesenti, ‘and not 
as a grant to ‘take effect in future. Of course, if ‘the ‘grant did not take 
effect until the. completion — ‘of the survey, then, under the authority. of the 
United States’ v., Morrison (240. U. §..192),. being the case. upon . which. the 
decision | of. the cominissioner. was. based, there would be ground for the 
: contention that the title of the State could: be defeated by some intervening 
~ act -of a. public official performed under authority of. law. However, the 
Morrison: case construed a -law which the Supreme Court held did. not con- 
stitute a grant: im, praesentt, as: the. granting words were * shall. -be. granted.’ : 
The acts by which the. school. sections: were. granted to. ‘New: Mexico contain 
the words “ are hereby granted, ” and the Supreme Court. of the United States 
has repeatedly held. that these words: constitute a ‘grant im praesenti. | 


In its decision of J uly 19, 1929, the department cited the. case of 
Heydenfeldt v. Daney Gold, Ete. Co. (93 U. S. 634), and quoted an 
excerpt therefrom, showing that although the Nevada enabling act 
provided “that sections numbered 16 and. 36. in every township 
* * *~ shall be, and are hereby, granted to” said State for the 
support of common schools,” nevertheless the Supreme Court of the — 
— United States held that the grant did not take effect until after 
the: school sections had been identified by survey. In the case of 

United States v. Morrison, supra, the court said, “ We regard the 
- decision in the. Hoydenfeldt case as establishing | ‘a definite rule of — 
| construction.” Moreover, in the Morrison case it was held that’ a 


ay was incomplete antl formally approved by the commissioner. : 
It-is clear that the State of New Mexico has no: title to: ‘the-lands 
involved; that they are aio lands over which the. Land Depate 2 


7 ‘ment thas jurisdiction. 


The motion for rehearing 3 is s denied. oo. + oe 
| | | kh eae | Motion denied. 


~- oes, vee 
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“OREGON: ‘AND. CALIFORNIA RAILROAD AND coos BAY “WAGON 
ROAD: GRANT LANDS—SALE OF cri Ranaut ema ‘NO. 928. 
ae L. D ee SUPERSEDED | 


“Lxsrevorions 


poet [Circular No. 1200] 


"Deparment OF THE Viyaman 
7 | GuwEraL Lanp Orrice, 
Washington, D. ¢. duly 29, 1989. 


: Rearsrers, Laxxview. AND ‘Rostnuge, OREGON :. 


a 


Under the provisions of-the acts of June 9, 1916 (39 Stat. 218), a ike 


| February 26; 1919 (40 Stat. 1179),° certain: lands, formerly. within : ee 
. the. Oregon . ‘and: California. Railroad and ‘Coos: Bay. Wagon. Road | 


: grants, revested in the United States. Section 2 of the act of June 


9, 1916, provides for the classification of all lands revested there- — 
ander into three. classes, to. wit, first, power- -site lands ; second, tim- 
ber lands; and third, agricultural: lands. ‘Section 4 of said. acti of 
1916, as amended by ‘the act. of May. 1, 1928, ek ‘Stat, 597, ‘Public 


No. 417), reads | as follows: 


‘The timber on nanae: of class two shall ie sold for ‘cash ne the: ‘Becrelary of 
the Interior, in cooperation: with: the Secretary ‘of Agriculture, or otherwise, to 
. citizens. of the United States, associations. of such citizens, and. corporations 

organized. under the: laws. of the United: States, or any State, Territory, or. Dis- 
trict thereof, at such times, in such quantities, and under such plan of public 


competitive bidding as: in, the judgment. of the: Secretary of the. Interior may 
produce the best results : Pr ovided, That ‘said ‘Secretary shall have the right to — 


reject any bid: where he has reason to believe that the. ‘price offered is inade- 


quate, and - may reoffer: ‘the timber until a ‘satisfactory bid is: received: Pro-~ 


vided further, That upon application of a. qualified. purchaser that any. legal 


subdivision ‘shall, be separately offered for. sale such. subdivision shall be sepa- . 
rately offered before being included . in any ‘offer of a larger unit, ‘if such. appli-~ 
céation. be filed within ninety days prior to. ‘such offer : And provided further, 


That: said timber shall be sold. as: rapidly. as reasonable” ae can: be secured 
: therefor in a normal market. . | P 


Phe. Secretary - ‘of the ‘Interior. shall as. $001. as cdie purctace price is . fully | 

ee said by any person pur chasing under the provisions ‘of this Section issue to such 5 

. ‘purchaser | a patent conveying | the timber: and expressly reserving ‘the land to 

the. United States. The timber thus ‘purchased may be cut and removed.by 
the. purchaser, his: heirs" or assigns, within such period and under such’ rules, 00 
: regulations, and. conditions as may. be prescribed by the Secretary of the In- a ; 


terior, which period cand conditions shall. be designated in the. patent;.all 


| : rights under said patent shall cease and terminate at. ‘the expiration of ‘said 


“period : Pr ovided, ‘That in the event the timber is removed prior to ‘the expira- | 


tion of said period the Secretary of the Interior shall make due eonouneemene | 


2 thereof, “whereupon: all rights under the patent shall cease, 


- _No- timber: shall be removed until the. issuance of patent . fherdton: “Al tim ar — 
ber sold under. this Act shall be subject to the taxing power of the States ao 


apart fr om the land as soon as patents are issued as provided. for herein. 
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“Section. 3 of thé set “of. Rebrear 26, 1919, oreeides that all: inde 
- tavested thereunder shall be classified gad disposed of in the manner. | 
7 ee by the act of June 9, 1916, for the: classification and dis- _ 
‘position of. the Oregon and California Railroad grant lands. The - 


act of June 4, 1920 (41 Stat. 758), authorizes the sale of timber on. ie 
dands_ of class one, Or lands classified. and withdrawn as chiefly x 


valuable for water power sites. The act: of. May 17, 1928 .(45--Stat. 
597, Public No. 415), amending section 5 of the act of June 9, 1916, 
- authorizes the sale of timber’ on lands of class three, or lands classi- 
- fied as agricultural, which at the time application to purchase the ~ 


_ timber i is filed have been subject to entry for a period of two years 
and -are not embraced. in-an- application. or entry, which is. held. to 


_ include lands withdrawn as chiefly valuable for power sites but 
- xestored to entry subject: to.section 24 of. the Federal. Water Power . 


~ Act. Pursuant to the provisions. contained in. said. acts, the follow- - 


ing instructions - ‘are issued to govern timber sales made hereafter 


aie agri ‘Oregon and California Railroad. grant lands the title to which 


ney * evested: in the United States under he act of June 9, 1916, and 
to the Coos Bay Wagon Road grant: lands Sa lee under the. _ 


act of February 26, 1919. or 
1. Prospective. purchasers. of iain on. P Orson. one California 3 
- Raile oad or. Coos Bay Wagon Road grant Jand of classes one and/or — 


= two only should file application to purchase with the district cadas- 7 
tral engineer, 619 Post Office Building, Portland, Oregon. Howevei ces 


any person desiring to purchase the timber on lands, the whole 0 
any subdivision. of which. has been. classified as of class three, ‘OL 


- | agricultural land, and restored to entry should file application. to 


_ purchase, Bael duplicate, i in the local land: office of the district in which 2. 
the land is located, either at Roseburg or Lakeview, Oregon.. Proper 


‘blank forms to be ee in applying to purchase timber and informa-. - 


tion with respect, to. the quality, quantity, and appraised price of : 


Saber’ on any given: tract: may be. obtained from the district enlne a8 


tr al engineer upon request. _ 


ee “Upon receipt. of an application. to. sguichars athek involvili ee 


‘Serieultaral. lands, the register will note the date and hour of re- 
 ceipt thereof upon both the original and duplicate, the. ‘duplicate 
to be promptly forwarded to the district cadastral. engineer with 
report as to the status of the land.~ Where. application to’ make 
_ entry of such land is filed subsequent to the filing of the timber 
application, but prior to the date on which the timber is to be offered, 
you. will allow the homestead . application, if. otherwise regular, 
~ noting thereon and advising the entryman that. the same is subject. to 
ithe right of the United States to sell the timber. on the-land: pur suant, 
| ito the timber oa theretofore filed and: subject also to’ the 
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. * yight Bf the ‘purchastr, his heirs or assigns, to ‘cut and remove Saale’ ae 


ee ‘timber at any time: within ten years from date of issuance of the. ¢ 


timber: ‘patent. Where. application to make entry of such land. ie, 4% = 
filed after the timber thereon has been offered . for sale and. a ‘bid 
Or bids received therefor you will allow the same, if otherwise reg= 


= ular, noting thereon and. advising - the entryman. that the entry is 


* subject’ to the right of the successful bidder for the timber: on. the — 


land, his. heirs or assigns, to. cut. and remove the same at. any time 


_ within | ten years from date of issuance of the timber patent. Where — - 


= any homestead application. has been. allowed under either of the two ee . 


conditions above mentioned such homestead entry, in the event of 


— refusal for some reason to offer the timber for sale, or if offered 


and no pid is received or the bid received. is rejected. by the Secre- 7 | 
tary of the Interior, shall thereupon be free from the conditions _ 


cand reservations theretofore imposed as to stich. timber the same 
as though. no timber application had been filed. ; 

8. Timber sales will be authorized in the. General ane Office Ke | 
one letter addressed to the Secretary of the Interior, in. which all 
the facts appertaining to the proposed sale will be bated: accomn- 
_ panied by another letter, for the approval of the department, ad~- 
dressed to. the register of the: local land office where the ‘sale is. to 
be held, giving the names-of the applicants and such other facts as 
may be deemed appropriate, together’ with authorizations. to. ‘the 
newspapers.for the publication of the. notice prepared and submitted 
therewith for that purpose. Publication of said notice will then: be. 
made covering a period of not less than: thirty (30) days in at least: 
- three newspapers: of general cir culation in the State of Oregon, one 
of which shall be in the county wherein the land. is. ‘situated.’ LE. 
daily papers” are ‘designated the notice should be published in the 


. Wednesday: issue for five: consecutive: weeks; if weekly, in five con~ 
secutive issues; and if semiweekly, i in either: issue for five consecutive 
weeks. The notice as published shall announce the intention to offer: has 


™ at, public sale, on a day and at an hour specified, at the district land = 


office where the land is located, the timber. described 3 in such’ notice. | 


~ and shall also state the cruiser’s estimate. of the timber’ on each 40- a | 


| acre tract, appraised price thereof, and the terms of ‘sale. | Be tes 
4. The sale will be at public auction or outery at the district and - 


| - office of the district within which the land i is s situated and conducted aa : 
by the register of such office. OS : | es 


5. The right of purchase at stich: sale will be limited, in acooudnee: ae 


he with the. acts, to citizens of the United -States, associations of. such: an 7 
: citizens: and corporations: organized under the laws of the United ° 
~. States, or. any State, ‘Territory, or district. thereof. ‘Native- -bornm . | 


so citizens should file ; an 1 affidavit to that effect. with the ee when Oo oe ' 
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“ rane the first’ purchase and naturalized citizens will be. required to 


ee ‘furnish either the original certificate of naturalization, or duly cer- 


tified or attested copy thereof, which copy, if of a ‘certificate of 
- naturalization issued after Septaniber 26, 1906, must be on the form 
prescribed by the: Bureau of Naturalization. Cor porations must fur- 
nish either the original certificate of the i incorpor ation, a duly certified — 
| or attested copy. Pipreor: or a. certificate of the proper officer of the — 
| State, Territory,.or: district in which the company. is epeompers ated, s" 
certifying as to the company’s incorpor ation. 7 
§. The register, before. offering any portion of the ‘ieber avers 
tised,. ‘shall advise all intending purchasers that the patent. for the | 


| timber will contain. a clause. fixing the period within which said tim... =. 


ber must be cut and removed by the purchaser, his heirs or assigns, at 
ten years and will also recite the conditions of a contract which the 
purchaser must enter into with the Government. regarding the. cut- — 
_ ting of the timber and removal of the slash and other forest debris 
resulting therefrom. It should also be announced that no timber is 
to be:‘removed until the issuance of a patent therefor. Before the 
_ sale inquiry should be made as to whether any person present desires 
the timber on any. legal subdivision advertised to: be separately offered 
| before its inclusion in any offer of a larger unit, and if such request 
is made, the timber on the land. thus designated may be so offered. 
ee No timber. shall. be sold for less than the appraised price; and’ 

any bid may. be rejected by the. pecrotary of the Interior, if itis by 
~ him deemed inadequate. - 3 

_ 8, The:timber shall be sold. to. the. nue bidder, : sated " the 
approval of the: Secretary of the Interior. The ents purchase 
price bid must be paid onthe date of sale to the register in cash, 
currency, or certified checks, when drawn-in the yoanner authorized, 
who will issue Als receipt therefor. and hold the same as. other “ un- : | 
earned. moneys,” until notified of the approval of the sale. Upon 
receipt of such. notice the money shall be applied tothe. credit of the. 


ae ie Oregon and California Land Grant Fund,” if-for timber sold on 


_ Oregon and California Railroad land, or. The Coos Bay. Wagon : 


eo Road Grant Fund,” if for timber sold on. the Coos ‘Bay Wagon Road | 


grant. If for any reason a bid is rejected the register, upon ieee : 
of notice of such rejection, will return the money. . 
9. Upon. acceptance by the register of the local land office of : a 1 bid: 


and before cash certificate. can issue the successful bidder must, = 7 


— within thirty days from the date of such acceptance, enter into a 


contract with the Government through the Commissioner of the 


- General Land Office acting as its agent, subject to the approval of 


the Secretary of the Interior. Said contract requires that. the pur- 


| - ane of. the timber, his nor or Ree, oF cut: arid remove the 
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a hee and. i uissoss a ai brush; tops, lops, and shee fairest Ache in =. a 
accordance with the terms. thereof and must- be accompanied by: a 4 
bond with proper sureties thereupon, the penalty of said bond.to be 


of an: amount to. be determined in. accordance with. section . 10:.0f 


these regulations. Blank forms to be used in executing the: contr act. ° 
and bond as required herein have been approved by the Secretary:of 2 

. the Interior: and’ copies of the same will be furnished either by the 

| district cadastral. engineer or the register of the local land. office, at 


either Lakeview. or: Roseburg, Oregon: - The. bond: shall: be. con- | 


- ditioned upon the faithful performance of the above referred to - 


contract and upon the observance of the rules and. regulations herein. 
~- set forth. Bonds should. be prepared. and executed. in accordance ~ 


ic ‘with the regulations of the: department, governing: the ‘same. Such i 


| “regulations will be found.with the bond: = 7 
Failure of the bidder. whose bid has been neaopted by tt ihe se to - 
execute and file the required contract and bond within the specified 
time will be deemed sufficient ground for rejection of his bid and in 
the event of such failure the. register will submit to ‘the General 
Land Office a full report of all facts in the a with such record 
evidence as may. be pertinent. thereto. - 

10. The amount of the bond. required under the fovépdinie j para- 
eraph will be determined as follows: (a) $250 where the timber. 


on a single subdivision of 40 aer es, more or less is sold.’ ( b) $150. for .- 


each legal subdivision where the timber on more than one but less 
than five legal subdivisions is sold to one party or company; pro- - 
vided, however, that where the total area of such subdivisions. is 
40 acres or less a bond in the sum of $9.50 will be required: (ce) 
$125 for. each legal subdivision where the timber on more than. four 
legal subdivisions is sold to one party or company ; provided, how-. 

ever, that where the total area of such subdivisions is not in excess 

of 160 acres but. more than. 40 acres, a& bond 3 in ‘the sum of $600 will ae 
be required. , 


11. The aoe ‘upon. ae fling 3 in vive: ities: of the ener con- ie | 


tract and bond, duly executed, will immediately issue cash certifi- 


cate, if no obj ection be found, ich certificate should give the mame | a 


and ‘address of the purchaser, proper. description of the land, includ- 


ing: area. thereof, the serial and receipt numbers, amount of. purchase | . bi 
money and commissions paid, the act under which the land revested = 


E and also the act of J une 4, 1920 (41 Stat. 758), 3 in the case of. power. | 


3 site land and the act of May 17, 1928. cd Stat. 597), in. the® case is 
of restored. agricultural land. 


12. Persons who purchase tiniber ‘ at such sails? shall. be roquiréd _ 


i ; to pay, in addition to the purchase price, a commission of one-fifth ae 


of one per centum thereof to be placed to the credit: of the fund 


- to which the purchase money is credited. 
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e “18. The. Aree all forthwith’ tr ansmit. to. ie eau Land 
_ Office, by. special letter, the cash certificate issued,. accompanied by 
the contract and bond, together with a report. in duplicate of the 
proceedings under the. sale, showing = (1) the land on which the | 
_.timber was sold; (2) the names of the purchasers; and (3).the 
amounts received: therefor, together with such other details as may ~ 

seem properly appropriate. thereto. As soon ‘as the sale,..contract, 

and bond have been approved. by the department, the Gane eet 

_ Office will advise -you of that fact, and ga will then. be issued 7 

and transmitted in the usual way.. a 
i4. The register of public moneys een in addition to his lee | 

abstracts, render monthly, for each county, in case of timber ‘sales 


u therein, a separate abstract, in duplicate, Form. 4-108, reporting ~— 


Percon the date of the- eid of the money, the receipt. and 
- serial numbers, the name of the purchaser, together with. a descrip- 
tion of the’ land involved and the amount of purchase money, using 


more than one line, when necessary, for each item. Commissions _ 


_ should be: shown on this abstract on a separate line. ‘Notations 

-showing the county in which the. land is situated should also. be 
made upon the receipt and papers pertaining to the sale. 
_. 15. Circulars of September 15, 1917 (46 .L. D. 447 ms Septemben | 
ee 26, 1919 (47.L. D. 381), and [April 14, 1924 60) Ta Db. ok ee are 

= superseded hiereliys : | | 
ee C.6, Moom; | 
aes oS Commissioner, — 
Approved: =r we ar i Sy 
“JOUN i. Epwarps, — i 
| Assistant Secretary. 


“RAYMOND BEAR HILL 


| ‘Decided ay cre 1929 . 
INDIAN. Lanps—Fort Pro. Canes ons MEN 1—Snrxerrox—Tausr Parewn— 
| Ome AND. Gas Lanps—Ruservstlons—SraTures. ae ee ee ee 
| 2 The provision in section 1 of the act of Mar ch 3, 1927, reserving 46: the indiana 
having tribal rig his on the Fort Peck reservation in Montana; the oil and 


gas in the tribal lands undisposed. of on the ‘date of that. act, is. inoperative 7 ae? 


~* as‘to allotment selections made prior to that. date, but. it is appiicable to, » 
all: such selections made subsequent. thereto, the: date of approval: and, 

. issuance of trust patent being immaterial. | LY ag 
 Eyprax LaNnps—ALLOTMENT. oe 4 ; arr =. # a 4 
. Congress has the power at any time nerbre: the. right of an Indian allottee, _ 
becomes vested in the, land to. change the manuer of the » allotment, | 
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| INDIAN LAnps~-ALLOTMENT—VEsTeD RroHTs—Hqurrancem Tare. 


The principle applicable to. equitable rights. of an entryman £0. seuetes jand: . 
7 ig: equally: applicable: to the equitable ‘Yvights. of a qualified. Indian to an, 


allotment of tr ibal or reservation land. 


F INDIAN: ‘Lanos—Attomeent—Stuncrion—Ruconns—Prerenencn Ricut—Vesren, = 


' RiewTs—EQuiraBLe TraLE—Patenr, 


‘The filing and recor ding of al allotment. ‘selection by a » qualified Indian in. . 

the field, ‘operates to segreyate: the:land: from. other disposal: and confers, a 
- upon him a preference right to. the land as an- allotment - which, upon, 
| jBpproval by the: Land. Department, vests in him an aes ae to a 


patent, eo wey ate af | QF 


arr: INDIAN Lanps - — ALLOTMENT + . SELECTION - — - Reconps —Worns AND ‘Punasts - — 


STATUTES. 


; “Land selected as. an allotment by a qualified. Indian is. land a disposed of? lal 


oe ks within the contemplation of section 1 of-the act of Mar ch Es 1927, so long. 
. as the selection remains. of recor d- and no occasion arises: to disturb it. 


-CouRr AND DEPARTMENTAL DECISIONS DISTINGUISHED. 


. Cases of. United States v. ‘Reynolds (250 U. Ss. oD and Klamath Allotments. 


. (388° i. D. 559), ‘distinguished, 
Drxon, Past Assistant Secretary. os 


_. The department is in receipt of your [Commissioner of the Gai: ae 
eral Land Office] request. under date of May 29, 1929, for instructions: | 
relative to the form :of ‘trust: patent : to:be: iggaad: to Raymond Bear. ha 


Hill, an allottee on the Fort Peck Indian: Reservation, Montana. 


On schedule. approved. May 9, 1923, the following land was ap- 


“at ovedl as an allotment to Raymond Bear Hill: E. 14 Sec. 27, T. 28. 


ON, RB. 46 EL (grazing) ; SE. TA: NE. A) See. 28, Pf. 27 ik R os E. 


a (irvigable).. 


It was ‘subsequently iid that: de oY razing § sel lection was in*con- ‘e 


7 flict: with the homestead entry of Ragnwald E. Nygaard, whereupon 
the allotment was canceled by the department. November 22, 1923, 


as to the grazing selection: only, thus leaving the irrigable Selecuion a oe 


- intact and subject to the approval of May 9,°1923.° No trust patent .— z 
was issued to this allottee but. lea were issued June 28; 1928, to. | i 


i . the other allottees on the schedule. « 


January 25, 1929, the superintendent. tr pascal a seleceon of 2 me 
grazing land. for the: allottee in. heu.of the original selection which= = 
ae conflicted | with the homestead entry, stating that the conflict, did not....°..- 
affect the irrigable selection which he récommended | be allowed to. 


$ stand. “The new. selection of grazing land. was approved by the de- 


: partment February 21, 1929, and your office was directed to issue to ~ 


the allottee, Raymond. Bear Hill, a trust patent of “ applicable form. - 
including: the original. inrigable selection, as HON OWES” | 


ONE. 44 of See. 9 and SE. % of Sec. 4.7. 80 N, 8.44 B, MM, its i 
? containing 320. acres | (grazing) ; SE. Vy NE. . 1A, rey 28, TT = Ns Re A6. EB... 


M. M,, , Montana, containing 40 acres: (irrigable). 
ay /57522—27—von 52——44 i 
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The sebual) issuance of trust eilait has iscn suspended: - your 
office pending determination of the question as to whether the patent 
- should contain -an oil and gas reser vation for the benefit of the tribe 
in accordance with section 1-of the act of March 3, 1927 (44 Stat. — 
- 1401), amending the Fort Peck allotment act of. March 30, 1908 
_ (85 Stat. 558), no reference having been made to said acts in letter | 
to your office February 21, 1929. . ‘Section 1. of oe act oe March 3,00 
1927, reads in part. as. follows: | | as ae 
* & 4 ig: hereby amended. by ‘specifically reserving to the Tadlane avis | 
tribal rights. on said reservation the oil and gas in the tribal lands ao i 
of on the date of the approval of this Act.. 7 te ee 7 
_ As above stated, the original allotment telecon of Hesinond ‘Beat dg 
. Hill was approved on the May 9, 1923, schedule. The act of issuing 
a trust patent to the allottee. would have: been accomplished | June 
98, 1923, when the patents to the other Indians listed on the approved. 
7 schedule: were issued, had not the grazing’ selection of. the allottee: 
~-been in conflict with the homestead entry: However, a trust patent 
| could have been issued on June 28, 1923, for the irrigable selection  _ 
as the land was not involved in any. conflict, but was and has been 
~ ever since approval of the schedule, subject to patenting to the allot- ~ 
tee. Therefore, on May 9,.1923, the date the schedule was approved, — 
this Indian was vested with an equitable right to a patent for the | 
 irrigable land and as this date was long prior to approval of the act 
of March 3, 1927, supra, the. irrigable selection is not. subject to the 
_ provisions of that act reserving the oil and gas for the benefit of the 
tribe. In other words, the irrigable land is not in the category of 
“tribal lands undisposed of on the: date of approval. of this act.” 
On the other hand, as to the lieu grazing’ ‘selection which was -ap- 
-  -proved. by the department February 21,1929, or subsequent to the 
; passage of the act of March 3, 1927, ae tract is subject to.section 
1 of the act reserving the oil and gas, and the patent should issue 
4 mole This. selection having been made after the passage of 
the act, the land was, at the date of said act, in the category of un- 


o te dioea of tribal lands. ‘Such a case comes within the well-estab- 


_ lished rule that at any time before the right. of an. allottee becomes 
vested in the land, Congress has power to. change the manner of. its 
allotment. Gritts v. Fisher (224 U. S. 640) ; Cherokee Intermarriage 

Cases (203 U.S. 16) ; Stephens v. Cherokee Nation (i74 U. 8.445); 

Cherokee Nation v. Hitchcock (187 U.S. 294); Wailace v. Adams as 

“(204 U.S. 415); Chase v. United States (261 Fed. 833). oo 

In connection with the foregoing, it may be said panes dint it 

| is well settled that a claimant to public land who has done all that 

a is required under the law to perfect his claim, ao a right seseapsk ee: 


COA te DECISIONS RELATING: TO: THE PUBLIC LANDS: 691 


pe the ance ua that his right to a seal, title ; is ‘ be determined” | 


as of that time.. This rule is based on the theory that by virtue of | ia Oe 


his compliance with the requirements, he has an equitable title to the . 
land; that in equity it is his and the Government holds it in trust 


for. him, although no legal title passes until patent issues.. Wyoming ae 


: wv. United States (255. U. S. 489); Payne v: New Memico (255 U.S. 
mee, 367) ; Payne v. Central Pacific Lailway Company. (255 U. S. 228). 


_ It would seem to. follow that what is true concerning the equitable — 
rights of an entryman to public land ‘is also true as to the equitable — 


rights of a qualified Indian to an allotment of tribal or. reservation ~_ 


land. ‘In fact, the position of a: qualified Indian is’ stronger than 
x that of an entryman of public’ land, for the reason that he has an 
inherent interest in the common property of his tribe 
ae further request ‘is made by you for construction of the expres- | 


- -gion, “the tribal lands undisposed of on the date of the approval of 


- this act.” (act of March. 3, 1927, 44 Stat. 1401); : and - you ask: “Are 


- they disposed. of. by. allotment in the field.or by the approval by 7 ; 5 ne 


2 . the department, or by. the j issuance of. trust. patent.” ae 
The filing and recording of an allotment selection by a coal ee. 


Indian. in. the: field, operates to segregate. the land. from: other: ‘dis-. tg 


- posal. It. gives han a. prior or preference. right. to the land. as an | 
allotment. which, upon approval by the. department, vests in him an_ 


| ‘equitable. right. to. a. patent. By the filing and. recording of the a 
-. Indian. ‘selection, the land is necessarily withdrawn from the mass —— 


of tribal lands, and: the right of the Indian becomes in its nature : 
individual. property. In this sense, that 1 is, SO long: as the allotment. 


~ gelection remains of record and no occasion arises to disturb it, the | ae 
land is.“ disposed of ” in contemplation. of the act of March 3, 1997, a ae 
“as itds no: longer subject to other disposal or reservation. “This noht, oo 
- of the Indian. is but further confirmed. by approval: of the department a 
of his allotment. selection, which vests in him the right ‘to.a trust 
_ patent, denominated. by. the. courts to be an instrument.or memo- 


: randum:-in writing to show that for a designated period the United 


States will hold the land allotted i in trust for the benefit of the allottee . 


-or his. heirs. United States v. Rickert (188 U. S. 432, 436)... Under 


os any: other view. than that’ ‘expr essed, the. position woul: be that und a | 


taken by an Indian i in allotment doce not become ‘ - disposed of” 


7 segregated from tribal status. until issuance of final or fee patent, - : 
which could not have been the intention of the law, especially i in view 
of numerous departmental and court decisions to the contrary. The — 


rule applicable in this matter is the same as that applying to any 


i" 7 qualified | person who performs all. conditions prescribed by law to : ° | 
~» secure entry of lands open thereto—the law considers that as done . 


a “and varvaelly, views the aay: made. «aE Tse- Milkin v. uae | i a 
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- (194 U. S. 401).. ‘The pébecnal propaity.d or private re of acres 
‘to particular: lands are within the protection guaranteed by the Con- 


be -sitution. Choate v. Trapp (224 U.S. 665). All laws: affecting or. 
claiming to affect the rights of Indians + are liberally: construed in 7 


: their favor. 
As to whether tribal lands are Miia of « ‘by ie approval by 


| the: department or by the issuance of trust. patent, it is well to 
refer to the case of United States’ v. Reynolds.(250.U. 8. 104), in. 


-which was approved | the. ruling of the. department. in the case of | 


Klamath Allotments (88 L: D. 559), wherein it was held that — 


the trust period under a patent issued pursuant to a sélection by 
-an Indian allottee begins to run from the issuance of the patent and 


not from the approval, of the allotment. While not directly 3 in point 


here, these cases may possibly contain an intimation at least that. 
the vesting of rights to lands does not take place upon the making — 
of a selection or the i issuance of a certificate of. selection by .an agent 
in the field. The question primarily involved in the case of Klamath 
Allotments was as to the form of trust patent: to be issued-on. a 
schedule of allotments just as in the present instance. The general- 
allotment act of February 8, 1887 (24 Stat. 388), was nmiended by 
the act of May 8, 1906 (34 Stat. 182). A different form. of patent 


ois required: for allotments made under the act.of 1887 before passage 
of the amendatory act of 1906, and those made thereafter. This 


7 rendered it necessary under ‘the situation to. determine the question. 
as to when the trust period under a patent begins to run. It was 
also necessary in the case of Klamath. ‘Allotments to determine the. 
meaning of the language in the’act of 1887—“ to whom allotments 
have been made and similar language found in the amendatory 


act of 1906. It was held that an allotment is not “made” within — 


- the meaning - of. the last paragraph of the act. of May 8, 1906, and 
. for the purpose of issuing’. first or trust . patents | thereunder, nel 


_ the issuance of such patents. But, obviously, what was held in 
either of those connections does not mean that the Indian had 
- acquired no rights by the filing and recording of his. allotment 


_ selection. prior to approval thereof by the department or the issu- 


ance of-trust patent, sufficient to fully justify holding that the status =o 


of the land is thereby changed from tribal to individual or private — 
property, and consequently otherwise “ disposed of” in aes 
tion of section 1 of the act of March 8, 1997. “The Klamath Allot-— 
ments and Reynolds eases do not: directly « cover this phase. ¢ of the: 
situation now here. - | a a ssa goatee Ms 


“4 
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“OFT. z VERCH 
“Decided August : 5; 1929 


“Hompsreap Ewrry—Apprrcation, 


The pendency. of an application ‘B. ) make homestead entry does not. veainde o 4 
_. ke applications by others for the same land, and if the first. application. 
e. is ‘be withdrawn: or. rejected. for any 1 reason other: pending applications. will . 


‘receive recognition in the. order- of: time that they were. > filed. - 


Epwanos, Assistant Secretary : 


At the Phoenix, Arizona, land office on Ne tenibees 1, 1928, : Otto. ; 
ae F. Verch applied to make homestead entry, for NW. %4 SE. yy Sec. 
«34, T. 12 SR. 12 BE, G. & S. R.M. The register suspended - 
action on. ay application to await. disposition of two prior applica- 
tions, one (064009), by Sarah G. Marrin and the other (064141) by 
George H. Lieben.. However, with Verch’s application. was filed a 
_-withdrawal of the Marrin application, whereupon the register al-- OS et 
lowed the Lieben. application. and rejected the application of. Verch. 
On appeal, the Commissioner of the General Land Office, by decision 
dated March 15, 1929, held that as Verch’s application was. the first 
one filed after- the withdrawal of the Marrin application, the appli- 
cation of Lieben had been erroneously. allowed. However, by deci- 
_ sion dated April 18, 1929, the commissioner vacated his decision of — 
March 15, 1929, rk held that Verch’s application | had pe properly | 
rejected. An appeal has been filed. 1 


In his appeal Verch contends that. the withdrawal. of the Marrin | 


| application was filed for his benefit, and that the commissioner’s os 


decision of March 15, 1929, was correct. and. Should ‘not have been ee 


= vacated. : : : 7 

— It is well settled - a pri actice extending: over many years that ihe | 
23 pendency of an application to make homestead entry does not pre- 
elude like applications by others for the same land. In such cases, 


eal: the first. application | is, withdrawn or ‘rejected. for any reason, 
the first junior application is then taken. up for consideration, and, 


ak. allowed, all applications filed subsequent, thereto must necessarily 


be rej areas 


E - Withdrawals of applications, like relinquishments of entries, yun i‘ ois | 
= only to the United States, and when filed operate. to. clear the. ‘record.’ a 
of applications to which they relate. ‘They are not the ] proper objects i. 


of barter and sale and speculation, and such traffic will not be en- 


couraged by the Land. Department. Judson Reno (85 L, D: 254). 
-. The fact that Verch procured the withdrawal of the Marrin appli: = 

_ ation did not confer on him any rights. Lieben’s | application was _ 

i ’ pending when Marrin’s withdrawal was filed, and was allowed. oe 


_-Suant to the rule that he who is first in time is. rst i in So cae 
The decision appealed from MBE 344 ee 


} 


“Afra | . “tr 
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| : NON-INDIAN CLAIMS WITHIN INDIAN PUEBLOS IN NEW MEXICO : 


Opinion, August cf 1929 


“4 INDIAN ‘Lanps—Pusito Grants—New. Muxrco—PuerLo- “LANDS Boarp—Pour- . 


_ CHASE, 


nas reports and. ‘fmdings of the: Pueblo tans Board. created - by. the’ act of. 
i. June hy 1924, to. settle and adjust conflicting claims and finally set at rest 


titles within the. Indian’ pueblo — grants in ‘New Mexico, do not constitute 


an adjudication. or final determination of title, and pur chases of these lands 


may not bé safely made unless and until the rights of claimants have 
become. fixed in. the manner provided by statute. | | = 


| INDIAN LANDS—PUEBLO. “Grawrs—New Mextco—Now-INDIAN F Chanians Ber | 


_ DENCE. OF ‘Trrre—PuRCHASE. et 4 : 


“Where the rights of non-Indian claimants to asd within Indian pueblo a 


grants in .New Mexico. have become fixed. in the manner provided» by. the 


3 : act of June 7, 1924, that-is; either by the uncoutested action of the Pueblo. _ | 
 .. Lands Board, or by. determination of title by a. court of. competent jurisdic- 
tion in an independent suit . instituted by. the Indians, or a like deter- | 


: mination by. the department of any contest instituted, heard, and decided 


- in the: manner provided. for in” the statute, the showing: of title to be. 
= required in connection ' with the purchase of: such lands. by: the Government . 
for the Indians need: not: go: beyond’ the. proceedings ‘in woe the’ rights . 


of the. claimants, were 80. fixed. and determined. 


INDIAN’ ‘Lanps—-PUEBLO | Grants—NeEw - “Maxtco—Now-Inpraw Guantass— 


-PURCHA se—Dueps—Parent, 


~The- conveyance of lands” within ‘the Indian pueblo: grants in New Mexico 
purchased. from non- -Indian claimants under the authority” of tlie act ot 


J une 7, 1924, ‘should run to the respective pueblos direct. to be held in the . 


- game Manner and subject. to. the same tenure as other lands. included in the 
original Pueblo. grants, that is in communal fee simple ownership. | 


INDIAN LANDS—PUEBLO-. Grants—NEw Mrxico—Non-Inpran CLAIMANTS — 


-Parent—RetinquisHMENT—EVIDENCE OF TITLE, 


The patents. or certificates of title issued to non- -Indian claimants. pursuant | 


—6 to section 13 of. the act of June 7, 1924, operate not. only as a relinquishment 


-- by the United States and the Indians, but also constitute official declara-_ 
tions by. the proper officers of the Gover nment that all requirements acre ag. 


inary. to their. issue have Peet complied s with. 


8 Finney, ‘8 olicitor: oo 


4 2a the suggestion of the Cenuinatnes of: Indian “Affairs you 
-! Secretary of the Interior] have requested my opinion as to. what 
~ showing | of title should be required in connection with proposed - 


purchases of certain lands.claimed by non- Indians within the exte- 


_. rior boundaries. of grants made to the -various Indian pueblos: in 
: New Mexico and whether or not the. conveyance to be taken should He 
yun to the United States in trust for the Indians or direct to the 7 


respective pueblos. o 


_ In the determination of these questions a statement. of thé facts eS 
and conditions leading up. to and inducing, the purchases under con~ 


t 


- 
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7 pate may prove of ‘assistance. The eee in. which the: : 
pueblos are found and the allegiance of its inhabitants were trans- 


ferred to the United States from Mexico in. virtue of the Treaty of —a 


- Guadalupe: de Hidalgo under date of February 2, 1848 (9 Stat. 922). 
: Within the domain. so’ acquired were many eddividuale: and com-: 
- inunities claiming. title to given areas under gr: ants made. during the ee 
-. period of Spanish sovereignty. Among: such claimants were some. > 
_ 20-of the Indian pueblos claiming as villages or. communities rather: . 


- than. as individuals... The lands claimed by: these several. pueblos: | ) 


vary in’ “quantity but: usually. embrace about 17 000° acres. Their — 


title, which ‘was: a communal fee, was. recognized by the Mexican. . 4 
Government -and. after. acquisition of this territory by. the United =~ 


States such title was confirmed: by Congr ess. In the act.of December- 


99; 1858 (11 Stat. 374), pursuant to which communal fee’ simple. 


| patents issued to the respective pueblos | for the lands claimed. by 


‘them. ‘Within the. limits. of the areas so- granted: and confirmed. tor 


_ the pueblos, however, many. persons other than Indians have.-set up 
claims of. title to (penne tracts. of. land. ‘adverse to the pueblos, 


founded: in. some instances upon occupation under color. of title =~ 


-. antedating the. acquisition. of this domain by the United States, in. ~ 


other instances upon_ purchases from. the governors or. other: tribal 
officers, or from individual Indians, and i in-still other instances the 


claims oe title rest’ ‘upon adverse: possession under the: local. statutes: 

of limitation. While it is not the purpose here to discuss the legal. 
aspects of these conflicting claims, it may be pointed out that the — 

claims adverse to the pueblos were. strengthened somewhat by the — 
~ earlier. decisions of the courts: indicating. that the Pueblos in matters: 


affecting their titles were under the jurisdiction. of the local. tri-. | 


bunals.. See in this. connection United States v. J oseph (94. U. Sw 
614), holding that the pueblos had a complete title to their lands. and: | 
were not Indian tribes within the meaning of: the acts of Congress: — 


prohibiting settlement on lands belonging; secured, or granted by 
‘treaty with the United States to any Indian tr ibe; also United States 
v. Conway (175 U. 8. 60), holding that the act. oe 1858, supra, oper= 
ated to. release to. the Indians all the title of the: United States to 


3 rendered. less secure. by the later case of United States v. Sandoval 


aa the’ land. covered by it as effectually as if it contained in. terms a 7 
| erant. de novo. The claims: of: these non-Indians were, however, . 


_ (281 U. S. 28), wherein the Supreme Court, receding to some extent 

; from its former rulings, held that the Pueblo Indians were wards 
of. the. Government and entitled to its protection to the same extent 

as any other Indian community. The complicated | and unsettled — 


condition of land titles thus existing in these areas has been a source oe 


: es of much. aoe not. + only t to. the pueblos and. the adverse EAE, i 
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- ‘butt to cnn as well, and led to the passage ie that body ‘the - e's 
a act. of June 7, 1924 (43 Stat. 636), the. primary purpose of which’ — 


was to settle and adjust these conflicting claims: and. ey set. ab 
_rest titles within the Indian pueblo grants. = a 
Section 1 of that act provides for the institution of suits to uit 


- he by the Attorney General. after the “Pueblo Lands Board” 
-  ereated by section 2 thereof..has. completed. its” investigations and 
. made its reports and findings. as to each. pueblo, in which ‘suits the 


statute of limitations, as set up in section 4, might be pleaded by. or 


against the Indians. The board consisted of the Attorney General, 
the Secretary of the Interior, and a third member appointed by the | 


President, each of whom might act through an assistant in all hear- | 


i ings, investigations, and deliberations in New Mexico. The func- 


: tions of the board, as defined by the statutes, resemble closely those — | 


of a master in chaicary: in investigating, hearing, and: determining . 


: the rights. of respective parties among these pueblos. The. reports: 
and findings of the board were confined, broadly speaking, to two 
classes of cases, first, those where the hoard: finds the title of. the - 


: Indians not to have been extinguished, and: with this. class. we are 2 


- not here: concerned, and second, those where. valid title is. found to 
_ exist.in non- Tide claimants. As to this latter class the statute 
provides (section 8) that the reports of the board. shall include a 
finding as to the benefit to the Indians in anywise of the removal 
of such non-Indian claimants. by purchase, of their lands and im- 
provements and the transfer of the same to the Indians. ‘The Pueblo. 


- Lands Board, it appears, has completed its investigations and sub- 


- mitted its reports. and findings on a number of pueblos, and in sev-. | 
eral instances recommendation was made that certain tracts, title 
_ to which was found to rest in non-Indians, be. ‘purchased for the 
benefit of the Indians. Pursuant thereto the matter was presented 
to Congress and appropriations to that end were contained..in the 
_ Interior Department appropriation act of March 4, 1929. (45 ‘Stat. 


7 7 1562, 1569), and the second deficiency act of the same. date (45 


‘Stat. 1623, 1638). It is in-connection with purchases under these 


a. appropriations that. the questions presented . in the present: inquiry a 
have arisen and the Commissioner of Indian Affairs in presenting 
‘them. expresses doubt as to’ whether the showing of. title required) 
to be made should date from the. report and findings of the Pueblo _ 


- Lands Board or from the dates of the patents” or certificates of title 2a 


to be issued to non- Indian claimants under section 13. of the statute ie 


hereafter referred. to, or whether it will be necessary to obtain ei 
abstracts of title containing a complete history of the title from its | 


4 origin to the date of purchase. The commissioner also suggests 


This office has under immediate consideration a. case involving the purchase ee 


of three tracts of land within the San Felipe Pueblo, the report of the board. | 
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thereon being, dated May 14, 1928": In- fhe event. that ‘patents.’ or Wr “certificates 


7 of title are required: before purchases can be completed, apparently the ‘patents 7 a 
or certificates , in. these cases could not be applied for prior to May 14,. 1930. ~ 


a oe This condition applies. to other purchases now in progress, which ° purchases whee s 


; probably. could not. be completed. with the funds now available because of the - 


. - lack of time. and wou: ‘d- have to. be abandoned. if. it is necessary. to await. the 
ts issuance of’ patents: or. certificates” by the Government to individual owiers, 


- Phe solution of these problems is to be found i in section 13, of the % 
statute (act of June 1, 1924) which reads— rr ca i 


That as to all lands within: the. exterior boundaries ot any. lands ‘granted | Be 


- or confirmed | to. the Pueblo: Indians of New Mexico, by any authority of the mi 
‘United. States of Ameri ica or any prior. sover eignty, or acquired by said Indians. 
as a community’ by: purchase or. otherwise and. which. have. not. been claimed. 


: for said Indians’ by court proceedings then’ pending ‘Or’ the findings "and report — se 
of the board as herein pr ovided, the. Secretary of the Interior at: any time after 7: 
two years after the filing of said reports of the board shall file field notes and - 


- plat. for each pueblo in, the ‘office. -of the surveyor general of New Mexico’ at. 


Santa Fe, New Mexico, showing. the lands to which the Indian title has been | _ 


. extinguished ag: in. said report set out, but excluding therefr om - lands claimed. - 
by or for the Indians in court. proceedings: then pending, and copies ‘of said plat = 
and. field. notes | certified by. the surveyor general of New Mexico as true. and — 

correct copies shall be: accepted. in: any: court: ‘as competent: and: conelusive- -évi-- 
dence of the extinguishment ‘Of: all the right,. title, and. ‘interest. of. the. Indians 
in and to the lands so described in said plat and field notes and of. any claim ~ 
of the United States. in or to the same, And the. Secretary. of the Interior. 
within thirty. days after. the Indians’ right to. bring independent. suits. under 
this Act shall have expired, shall cause: notice to be published in some néws-. 
paper” or _Tewspapers ‘of general circulation issued, if any. there: be, in the - 
county. V wherein lie. such. lands claimed by non-Indian . claimants, ‘respectively, 
or ‘wher ein some part of. such lands are situated, otherwise in some hhewspaper 
or. newspapers: of general circulation published nearest to such lands, once a. . 
week for. five consecutive weeks, Setting forth -as: nearly. as may be the names: 


of such non-Indian claimants of land holdings not claimed. by or for the Indians ee 
as herein. provided, with a description of such. several holdings, as. shown. by a - 


survey of Pueblo Indian lands heretofore made under: the direction. of the . 


Secretary of the Interior. and: commonly known: as the “Joy. Survey,” or.as may” a 


“be otherwise shown. or defined by authority of: the Secretary of. the Interior, 7 
and requiring that any person. or persons: claiming such described parcel or — 


7 parcels: of land or any. part. thereof, adversely to the. apparent claimant or - x 


claimants so named as aforesaid, or their heirs or assigns, shall, on or before © 


” the thirtieth: -day ‘after’ the’ last: ‘publieition” of ‘such’ notice, “file. his. or their . if ba 
‘adverse claim in the United States Land Office in the land district wherein 
— gueh. parcel or parcels of land are situate, in the nature. ‘of a contest, stating — 


iC the character and basis of such adverse claim, and notice of such contest shall : 


~ be served upon the claimant or claimants named in the said notice, in. the same — 


- manner as in cases of contest of homestead: entries. If no such contest is insti- . | 


| tuted: as aforesaid, the Secretary of the Interior shall issue to the claimant; or 2 ; 


% claimants, or their heirs or: assigns, a patent or. other: certificate Of. title. for — : 
the parcel. or parcels of land so. described in said. notice ; but if a contest: be. 


filed it. shall proceed and be heard and decided as contests of homestead entries | 
eo are heard and decided. under the rules’ and regulations. of the General Land 
Ofte. peineny thereto. Upon such contest either party may claim oe benefit: 
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of. the provisions of section 4 of this Act to the same extent. as. if he were a 
party to a suit to quiet title brought under. the provisions of this Act, and the. 
. successful | party shall receive a patent or cer tificate of title for the land as to 
‘which he is. successful in such proceedings: Any patent or. certificate of title 


‘issued. under the provisions of this Act shall have the effect only of a relin- 


- quishment. by the United: States: of America and the said: Indians. | : 
If after such notice more than one person or group of persons united in inter- e 

est. makes claim in such land. office adverse to the claimant or claimants: hamed 
in the said. notice, or to. any other per son or. “group of. persons who may. have 


filed such contest, each. contestant shall be required. to set forth the basis and ie 


- nature of his respective: claim, and’ thereupon’ the said claims shall me heard: and . 
decided as upon an original | contest or intervention. : 3 
And in all cases. any person or persons whose right to a. given. i pavecl or 
parcels of land has. become fixed either by the ‘action. of the said board or the . 
said court or in such contest may apply. to the. Commissioner of the ‘General - 
- Land Office. for a. patent + or certificate of. title and receive the. same without: . | 


| cost or charge. 


~ Analyzing the foregoing } provision of nee we faa that ree or 
certificates of title are to issue to the non-Indian claimants but only 
after certain things mandatorily required by the statute have been 

done by the Secretary of the Interior. Plats and field notes showing 
the lands to which the. Indian. title: has been extinguished must be 
filed i in the office of the surveyor general of New Mexico. within two 
_ years after the filing of the reports and findings of the board and 
at any time within that two-year period the findings. of the board - 
> are subject to attack in independent suits instituted by the Indians. 
(See section 3, subsection. b, paragraph 9.) Further, within 30 days 
after the Indians’ right to maintain. independent suits has expired 
notice must be published in newspapers of general circulation for 
~ five consecutive weeks, setting forth the names of the non-Indian | 
claimants with’ ‘deseription of their holdings as: shown by what is 
termed. the “ Joy Survey,” or as may be otherwise shown: or defined | 
‘by the Secretary of the Interior, requiring any person. or persons 
| claiming adversely to those in whom the board found title to exist 
to file his or their adverse claim in the nature of a contest. in the 
i United States. land office on or before the 30th day after the last pub- 
lication of the notice. If no contest be filed, patent or certificate of. 


: . title will issue to. the claimant, but if a ented be filed it is: to be 


heard and. decided as. contests. of homestead entries are heard and 
_ decided, the successful party to receive a patent or certificate of title. 

“These statutory provisions make it plain that the reports and find- - 
ings of the Pueblo. Lands Board, though no doubt entitled. to great 


a weight i in the consideration of questions of title to the lands covered 


thereby, do not constitute an adjudication or final. determination of 


- the title, and that good merchantable title can not be said to rest in a 
the claimant unless and until kis rights. to the particular ‘parcel or 7 = ie 
_ pareels of ae claimed by him have become fixed i in the manner Dio: eat a 


~~: 
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= : vided = the. statute, 1-@., aie bi the i aconestoa action: ae eee 
~ board, or by determination: of title by a court of competent. jurisdic- 


tion in.an independent suit instituted by. the Indians, or a like deter- 
- mination: by. the. department of any contest instituted, heard and 


decided in the manner above. indicated. Manifestly, therefore, no | 


_ purchases of these lands may safely be made unless and until the 

_ rights of the claimant: have. been fixed: or determined i In. some one of 
the ways just mentioned. eae Phases & 

‘ As to the showing of ae requir ed | in -eGnnection aie: sich: _pur- 


oe: chases, it is to be borne in mind that we are here dealing. with titles ; 


| : originally. defective but since cured under the operation of the statute ee ee 


of. limitations set up in section 4 of the statute, that is to say, in — is 
- those cases where the board finds thatthe Indian title has been ex- > 
| tinguished. and that good title rests in the adverse. claimant, such oo 
~~ finding will usually. be founded upon the premise, that the Aainant - 
and his predecessors in interest have been in the occupation of the 


land for the period specified. coupled. with: other circumstances set 


Pee forth. i in the statute and, hence, are entitled to. plead the same in bar ; 


of any adverse claim. of title asserted on behalf of the. Indians or 


- . others. ~ Title of: this kind, of course, does not rest upon documentary . - : 


"evidence but upon. matters dehors the record which are. incapable of | 


a affirmative showing i in an. abstract of title and. must, from the nature : a 
~... of the title: itself ‘be. disclosed by evidence aliunde: “Aside from: the 


7 | fact that evidence of this kind i is more or less unsatisfactory, the need 
for requiring the same in the cases under: consideration where the 


oe - rights’ of the claimant have become fixed in the manner “provided. 2 


for in the statute is not apparent, and the showing ‘of title to be 


ts requir ed i in connection with a. purchase from such claimant need not; man Me 


ss in my opinion, go back of the proceedings i in which the, nights, of the Se fo 


claimant were so fixed and determined. 
Itis highly desirable, however, that the deter canon of the Hawes 


7. of the claimant in See with the requirements of the statute _ 


- be placed | of record and shown in the abstract, and to this end the 


. suggestion is made that it would be well to defer the. purchase. of bs ea, 


s any. ot these lands. until patent or certificate of title has issued to. the | ge 


_ claimant. ° This. suggestion is made. for: the’ reason that. such. patent — : 
or certificate of title not only operates, when issued, asa relinquish- ~ : 
ment by the United States: and. the Indians’ (see. section’ 13 above) | 


but, in addition, such instruments, under the rule laid. down by the 


- Supreme Court GE the United States j in Smelting Co. v. Kemp (104 


-U. S 636, 640), will constitute official declatations by the ‘proper ae 


officers of the Government that all requirements preliminary to their 
issue. have been. complied with. In “such event, of course, the ab- 


stract of mule to ‘be ‘furnished in connection with \ purchases: from ens BS ie 
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- “ ¢ the natentees or neeruients holds need cover. only ihe period oi til 
. the date of the patent or certificate to the time of purchase. — _ 


With regard to the character of title: to be conveyed, that 1s; | 
whether the conveyance should: run to the United. States in trust. 1 
for the Indians or direct to the respective pueblos, I find that nO” 
clear direction on this point-is contained in the act of 1924 or in 
either of the appropriation acts above referred to. It appears from ous 


the papers accompanying the submission, however, that the moneys 


to be used in effecting these purchases belong to the Indians as a 
result of appropriations made by Congress to compensate thern for _ 


the loss of lands and water rights, title to which was found to have 
ar vested in non-Indian claimants, which moneys are ‘carried in the 
“United: States ‘Treasury to:the credit of the pueblos entitled thereto. . 


(See section 7 of the act of 1924.) Moreover, as we have seen, the — 


= tracts to be purchased were originally held by the Indians in com- 


 munal fee simple ownership and are ‘surrounded by other lands 


held by the Indians under the same sort of title. ‘These considera- 
tions, in the absence of any express direction by. Congress. in the 
matter, but, lead to the conclusion that the intention was to remove 

these: non-Indian: claimants by. purchase of their rights and restore 


the lands to their original status, and I am therefore of the opinion 


_ that the conveyance in question’ should run not to the United States 


in trust for the. Indians, but direct to. the respective pueblos, to be: 


- held. by them in the same manner. and subject to the same tenure as 
~ other lands included i in | the e original pueblo ae. 


Eposacte | 
pode os. M. Dixow, | P | 
First. Assistant Secretary. 


UNITED STATES 1 v. ‘LANGMADE AND MISTLER 
ee aE, ao a - _y. . | Decided August 26, 1929 


_Possusst0x—OccuPan cy—Sraruras, 





; Mn Srre—Miverat LANDS— PATENT 


While actual use’ or. ‘oceupation of land for mining and: ‘milling: ‘purposes is the ~ 
= only ‘prerequisite to patent under section 2337, Revised ‘Statutes, yet the -_ 
use: ‘must be: evidenced. by “ outward. and. visible signs of the applicant’s an 
a good. faith, * naked possession - with mere. intention | or pur pose on a eertain | 7 


contingency of performing acts of use. or pee Da not being sufficient to : cs 


oe satisfy the statute. | 


Mu SrrE—MInERAL. Lanps—Namionst ‘Foresrs—Ruomea tox ‘Sims —Paren— 2 St 


-Pupiie LANDS—EWVIDEN Ck. 


It is more . imperative that. the Land Department. require ‘from. one seeking 
ra patent under a mill site location for lands within a national forest :con-- 

~ eededly containing desirable recreational areas a. clear and: unequivocal . 
showing that the location is for bona fide mining and milling purposes than — 


“would” be=necessary in instances of locations on the open public: domain. 
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a Mux Srre—Minerat Lanp g—Naronaz FoRESTs—RECRE: ATION | Simms —_EVipewen, 


. The fact. that land. in a national forest is located as a mill site under section 
= 2337, Revised Statutes, in such Manner as to give the’ most possible frontage. | 


~ on the main highway and to adjoin land owned and used for recreational 


rs and camping’ purposes by the applicant from which: he gains his livelihoad. te 


— and that the ‘use: and improvement for mining and- milling. purposes. are — _ 


-. meager, gives’ rise to serious, doubt as to the ecw faith of the apereenh in 
- making the location. | : Rf: | | 


‘Mux Srre\—MuvERAL. Lanps—NAqionaL Fornsts—REcReation. ‘Srtes—EvIpENce 


The. question of relative values. with. respect to lands within a national forest, oe tas 
for instance, whether chiefly valuable as a recreational site or for mining. eae 2 


and milling purposes, is. ‘not a crucial test of its locatibility, under section D 
2387, Revised Statutes. — 7 | on a 
Epwarns, Assistant Seorébariys WS tap tig, A ee begs 
June 17, 1927, R. G. eee and Nathan J Mistler filed min- i 
eral application, Phoenix 061546, for the Longview lode and Long- 
view mill- site claims situate i in the Crook National Forest. The For- 
est. Service. protested against the application as. to the mill ‘site, a 
charging— i) ee oe ey, eo anlar Soa 

A; ‘That said. mill site is not f in actual, use. and has not been used. heretofore 
for bona fide. mining. and milling purposes. _ . oe 

2. That said mill. site is not located. as ‘to be ‘usable for mining and milling | 
_ purposes in connection with the ee tana lode Papon which the: anil: site: is’ 
dependent. Ee S04 = : oe 

8. That: the land. aceonined: ‘i. ‘said. mill ‘site claim. is more -valuable: ‘for 
‘recreational. purposes, and that the. said. mill. site Was located and being held 
for recreational purposes and not for bona fide mining and milling ‘purposes. 

. By decision: of April 92... 1929, ‘the ‘commissioner after. lente : 
review of the evidence sdcace? at a hearing on the protest, affirmed 
the local register in holding the charges were not sustained and dis: = 
missed. the protest. Appeal has been filed by the Forest Service. - 

The lode and mill site were. located November 18, 1922, and are 


about 2,000 feet apart. © ‘The lode is admitted to be a valid claim by | 4 


the Government examiners, containing valuable deposits. of tungsten 
which appear to have been. mined under a former location during the 


ae World War but not. ‘since then, The improvements on the mill site 
appear to. consist, of a frame shanty, a. small rock crusher. such as : 


qs used in. laboratories. and. assay. offices. for sampling ore, a@ Six- 


- horsepower gasoline. engine. to run the crusher, connected’ by. 150-7. 2” 
feet of one and two-inch pipe, with defendant Mistlers’ well on ad- 
~~ jacent. land. The land is also. enclosed by a fence. According: to foe, 
the. testimony, the: shanty has been used to house men to run the ae 
. erusher and work on the Longview lode, and-some mining tools have © 
_. been kept therein. The ore crusher, placed on the land in 1924 or © 
_ 1925, was borrowed from a mining company and since it was placed Sie Hal Stee 
on ‘the land between 400. and 500 pounds in.all of ore from the Long- Bane ic bee 


| “view lode have been tested i in the crusher at different times. 


: oo 
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_ ~The as endanes assert as'a ee for their application for the mill. : fi 
- site that it has been used and possessed for mining and milling pur- > 


poses under the first clause of section 2337, Revised Statutes, and no 


claim is made that it is-used as a site for a quartz mill or reduction —— 
works under the second clause ther eof, The mining engineers: who — 


testified for the Government admitted that the land could be used as - 


a mull. site in connection with the Longview lode but were of the = 
opinion that such use was hardly practicable or that. there-were more _ 


available advantageous sites. Witnesses for defendant testified on — 
the contrary that there were no other available sites open to location. — 

_ The second charge above stated was not sustained by the evidence. and 
may be passed ayithout further comment. . | 
-It is admitted that the mill site has not been so far used as a recre- — 

ational site, but it is the contention of the Forest Service. that the a 
evidence establishes that the use of the mill site as above set.forth is. 


a mere colorable use and cloaks a purpose on the part of. defendants 33 


to use the land as a recreational site and camping eround after they 
have acquired title. The evidence relied upon-as indicative of this 
intent is, briefly; that.the mill site was located after the opening of 
what is known as the “ Superior Highway,” a main artery of vehic- 
ular traffic in that part of the country and the claim i is so placed on 


the ground as to straddle the highway and have.a frontage of about: ha 


600 feet’ on each side of it; that defendant Mistler conducts.a tourist 
camp and recreational site on his adjoining patented homestead of | 
43, acres, and where according to his own testimony; he has accoin- 


, otaed about 40 families at one time; that it is admitted. that one-. ~ 


half of the mill site is suitable for camping ground; that prior tothe . 
location of the mill site an. application by Mistler to have the land 
included in his homestead was disapproved by the Forest Service, 
and that part of the mill site was formerly included in an agricul- - 
tural permit issued to Mistler which was. subsequently canceled. | 
| The Forest Service also insists that the inclosure of the homestead _ 
was not necessary to. protect the improvements on the mill site, but 


it was inclosed and no trespass signs placed on-the fence for the. pur- 


pose of obtaining a monopoly of suitable recreational areas in the _ 
locality, which according to the district forester’s testimony are @X-— 
tremely limited in. that: vicinity. ‘He further testified a grant of a. 
patent to the tract in. question would block access to two other pos 

—. gible recreational sites in.the forest and frustrate a purpose to pro- — 


vide a public camping g ground for people passing over the highway. 
| The testimony is conflicting as to whether or not there are other _ 
suitable recreational sites along the highway in. the vicinity of the. — 
. mill site. Defendants Langmade and Mistler both testily that there _ 
is no intent to use the land for other than amill- site, purposes, the 


ses ne : ae : 
a Bey 2, ee 
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Sane it now Se abaly. owned being considered sufficient for a purpose, 7 : 
To repel the inference that the real. object. of the location was to” as 
obtain additional camping grounds, through witnesses Mistler and 


ae one Rivera, evidence was offered of a proposed option, copy of which oes 
was introduced, to purchase the Longview lode and mill. site for 
+ $10,000, | given Rivera, who, it. appears, has located certain other’ 


— mining ‘Glaims i in the immediate locality. It. was admitted by Rivera, 
however, that the option had not been signed, and the evidence dis- 


closes no binding agreement to sell the property or develop the 


mine-or mill site. He stated that “I am waiting for a decision about. = 
‘this case before we go and spend any more money on it.” In. 
substance Rivera testified that there is a present demand for tungs- ae 

ten ore and that by arrangement with one O’Brien, who is building - | 


ay tungsten mill at Globe, Arizona, he is to: mine and ship the high- _ 


_ grade ore to Globe, and inne the bv: -erade ore on the mining claim -_ 


until there is mined 1,000 or 2,000 tons, then it is intended to put up 


a mill; that the ore was to be assayed 3 in Globe; that the mill site was 
| pee in order to obtain a right of way from the mine to. the high-. 
way. and that he found in bringing ore out from these claims he has: 
to go through the mill site; that it is feasible to use the mill site 
ne his camp because. there is water there and not on the mining - 


‘claim. The testimony of Rivera as‘a whole does not definitely indi- 
cate that he intends, if a sale is made to’ him, to use the mill site 


for a mining or milling purpose in connection with the lode to which 


it is appurtenant, nor that a mill is to be erected thereon, but rather 


that its value to his scheme of development is because of. a means. 
of access to the mining claim. There was much ' dispute as to the 
adequacy of a water supply for the mill site. Considering all the 


evidence as to the limited water supply i in the locality, its previous cen © 
appropriation and use, the quantity required to operate. a mill, the 
fact that a small pipe line runs from defendant Mistler’ g well i the . 
< land is considered of little importance: as a factor in vendering: the a eae 


a land valuable for future milling purposes. 


~The first clause of section 9337, Revised Statutes, cone sca the = <a 


- actual use or occupation-of the land for mining and milling purposes. — ie gee 


Such. use and occupation 18 the only. prerequisite to patent and the | 7 
use of the land for houses. for workmen or the storage of tools would | 


- -be-a use for mining or milling pur poses, but. the. occupation. for mins — aa 
ing and milling purposes. distinguished from use must be more than 
naked possession; it must be shown by “outward and visible signs 
> of the: applicant’s good faith * and where the applicant: is not using. 
_ the land he must show such an occupation by improvements or. other- _ 
"Wise ‘as evidences an intended use of the tract in good faith for — 


mining and. milling purposes, Charles. Agia Be @ i. dD yee be | 
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i om Grande ui ining Con tei v. Cr awford qu ie D. 338) 5 Pave: ~ a 

Sisters Lode and Mill Site (7 L. D. 557 ). To justify the. cctiance o e 2 

of a patent, the department should be satisfied that there has beena = 

bona fide compliance with the law under which. the. location - and =~ 
_ entry were made.. The act of March 4, 1915. (38 Stat. 1086, 1101), - 
authorizing the Seer etary of Agriculture to. grant permits for the use 


- of spaces for recreation or public convenience plainly indicates. a 


| policy that such recreational sites should. remain under his. super- _ 7 


vision and. control... It is therefore more necessary than in instances — 


of locations on the open public domain that. the department. should 


In cases. such as this where pateut is sought under the mill site statute. _ 


on land concededly containing desir able. recreational areas in a na- — 


tional forest that the applicants should clearly and. unequivocally 


| show. a purpose that the location is for bona is ania: and. milling x 
a ig | -— 
Conceding that the use ‘of an ore , sampler fn the nenane of Sole 
_ or workmen on the site is a utility intimately | connected with mining 
- and milling, yet these uses appear to have been intermittent and - 
slight. Apparently all claimants would have to do. would be to 
~~ find other quarters for one or two workmen and remove. or return 
the ore sampler to. the owner or remove it and all evidence of im- 
provements distinctively _ connected with mining would be effaced, 


S leaving other improvements serviceable in the use of the land for 


recreational purposes or for the camping. of tr avelers. As to the — 


contemplated use by Rivera, mere intention or purpose. on.a certain ~ 


contingency of performing acts of use or occupation thereon will not. . 
° satisty the law. Ontario 8. N. Co. (13 C.-L. O..159). 
The meager use and. unsubstantial improvement of the ill site for 
mining and milling purposes, together with the circumstances that it — 
1s laid to. cover. and givé as. much possible frontage. on the highway — 


| and so as to adjoin the land now used by claimant Mistler for. recrea-.. - 
tional and camping purposes and out of which he makes his liveli-  - 
hood, leads to serious doubt as to the real intention in making the -. - 
| location and seeking title to the property. Tt is concluded therefore oe = 
that it is not sufficiently shown. that the land i is used: and. occupied 3 ing 


7 good faith by claimants of the lode for mining and milling purposes. 


Tt is. argued in effect by the Forest: Service that by virtue of cer- - 7 


| état | provisions in. the act of June 4, 1897 (30° Stat. 11, 34), only land : | 
in national forests chiefly valuable for mineral is subject to location 


Ss and purchase. under the mining laws, and that the right to locate a - 


ae mill site being ancillary to the right to make and locate mining claims, _ . 


the validity of a location of a mill site in the forest is dependent upon _ . 


ce whether the land i is more valuable for mill site or for recreational or ~ | 


CS other purposes. for which the forests were created: The evidence Tors 
- the record, a is too - indefinite to form eas basis for: acon- 
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“clusion as es relgiiee values, but if it were not so, in view of the eal be iy 
in Cataract Gold Mining Company et al: (43 L. D. 948), which dealt 

- with the question of the validity of mining claims in a national forest 

and. held that if the lands contain a valuable deposit of mineral they — 

Were: disposable. under the mining laws notwithstanding the fact that 

| they may possess a possible greater value for agriculture or other - 
_. - purposes, the question of whether. the. land here involved is chiefly — 

-. valuable as a recreational or’ mill site-is not. considered a erucial test 
ni of its: locatability under section 9337, Revised Statutes. . a 

Good faith in the making and holding of the location not. being sat- ae 
7 ieeactonly shown, the commissioner’s decision in so far as it sustains 


the validity of the application for the Longview mill site is reversed, as 


and the application to. that extent will be rejected without prejudice a 
to. any possessory right claimants may. assert to the location or right = 

_ to hereafter apply for patent for the mill. site upon a satisfactory. ae 
_ showing that the land i is used or. “improved i in. good faith for runing 


and milling ed 


‘ ARIZONA POWER COMPANY ae 
_ Instructions, Aug gust 29, 1929 


Pow | Srres—WATER Pownr—Prraits-—Vesrep RiGHns-—Drsenemonany AU- 
THORITY OF THE. SECRETARY——STATUTES, 4 


The only. limitation upon the discretionary. power of eeeulation conferr aa upon 


the Secretary of the Interior by the act. of February 15, 1901, was that his | 


action thereunder. should not be arbitrary or. unreasonable or such aS: would 


‘destroy valuable. interests established eye the Dermittee under the authority 


of his permit.. 


PowrER Sones Wear Powsn—Punarrrs—Drscrzorronany. ‘AUrHourY, oF “THE. 


SECRETARY. 


For. the Secretary. of. ie Interior to: ‘require all who. have. secured patmite:” : 
eS for the use of public lands” for power purposes ‘under. the. act of February ee 
a at 15, 1901, to conform to a uniform system of regulations, or to. change such. 
- egulations ‘as he may deem proper, regardless of the time when the 

| permission to use the land was granted, is not an arbitrary or unreasonable a 


exercise of. the power conferred upon him by that act. 


- -Epwanps, Assistant Secretary: 


By letter of Ju une 1, 1929, you {Divecion! of the Geological Survey) oo 


| direct attention to the right. of way for a transmission line, Phoenix | aS ee 


- 0945, of the Arizona Power Company, approved. by the department, . . oe 
w May 20, 1911, under the act of hice 15, (1901 = Stat. 790), ee 
with the following endorsement : Par 


“The use of the: right of. way shown i in black on the map is scietéby: pemnieea® nee me 


oe accordance with the provisions of the act of Congress apereved February. aac 
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| 15, 1904 (BL Stat., 790), and the regulations present or ‘future thereunder and 
| ‘subject to. the stipulation accompanying the record... | | 
os You ‘also advise that this is: one of. moré than 200" ‘permite white? 
| were granted 3 in this -manner with an endorsement onthe map grant- 
ing the. permission’ subject to the provisions of the act of cee | 


. 15,1901, and future regulations thereunder. 


| Copy of a. stipulation ‘executed. May 11, 1911, “by” the Arizona 
=. Bowe: Conipany is submitted with your letter, whereby. the com- | 
pany agrees to conform, to any future. laws and regulations with | 
| réspect. to power development, on the public. Jands and consents to _ 
| accept said right. of way iy epbiens to the terms and conditions of the 
stipulation. | 
On: August 24, 1912, aad March L 1913. (a L. ‘D. 150, 532); regi 
: ‘ations concerning rights. of way aeoaph public’ lands for power 
“purposes under the act of 1901 were approved by the department. 
| ‘These regulations, among other things, provide as follows: | | 
(a) For the payment of compensation tor the: use of public 1 lands 
by the permittee. : 
(6) For annual reports. oh “operations Satie the permit to be : 
submitted by the permittee to the Geological Survey. | 
(¢). For inspection of the works of the permittee by the Geological 
Survey ang for such reports: to the Sey as any be BOOTY 
and. ey east , 5 che ateaia 
““(d) For ‘ere Winton Fr he ere within: 50: years. vars 
_ Subsequently, the Federal Water Power Act of June 10, 1920° (41 
Stat: 1063, U: S. Code, sections 791 to 823), was passed creating a 
‘Feder al Power. Gomiueien and providing for the development of 
water power, the use of public lands in relation thereto, and. other 
‘purposes. | ? 
~~ You report that. about: 100 parm an er nie: wele ud ihe fhe 
department subsequent. to the regulations of August 24; 1912, and 
‘previous to the passage of the Federal: Water Power Act, arid that 


all of these permits and grants require payment of compensation by. 
the’ applicant for the use of Government lands and the.submission 


of: annual reports. . Annual inspections of. the projects. are also made. 


You request instructions as to whether the regulations. of March | ee 


. : 1918, and amendments thereto, which superseded the regulations ‘of Phy 


| — Atigust 24, 1919, should apply to the permit issued to the Arizona — 


.. Power: ‘Company. | You also ‘request general instructions | as tO) 


_ whether these regulations should be applied to the 200. or more. per 
_ nits and. grants ofa similar char acter. | eae | | 
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"The act of i901 expressly provides— 


| * 8 That any permission given by ‘the Secretary of the Interior under 
| thé provisions of this act may. pe revoked by him or his successor in his. dis- 
cretion, and shall not be held to confer any right, or easement, (OF. interest in, ie 


7 to, or over any public land, reservation, or park. 


_. 'Phis clause was construed by the United States ee Coutt: i im - 
: the. case of Swendig v. Washington W ater Power Co. (265 U. 8. 822), : 
in connection with a different question, but the court recognized the 


e fact that it was the plain intention of Congress to confer upon the - 


a Secretary of the Interior broad powers of supervision and controk — 
over permits issued under this act. In that. case the. court said _ 
(pp. 329, 330)— | 7 | | ae 


ee & The ‘purpose of the act is to grant to the Secretary, power a te = ate 


| permit: the use - of rights | of way” through. the lands referred to. And, im 
order that. control over them may be retained, it is provided that the peneh etar Y> = 
in his discretion, may revoke such permits. | 7 
= ce ee a 2 ae a Lom : oe ae o a : 
oe: ener clause above atioted should be read to promote and advance; - 
not to defeat, the legislative purpose | to permit the use of rights of way 
» through public lands for the in dustries. and utilities mentioned. It is included. 


from an abundance of caution ta. support and safeguard. the Secretary's. power — ; 7 | 
of revocation. It means that the permissions given. shall. not be deemed toe 9 
. confer any: ‘right that may not: ‘be revoked by him’ in the ‘exercise of his dis-~.~-. 


7 eretion. ‘There ‘is no. other. enactment. providing: for the termination. of the 
use of. the rights ‘of: way. ‘The. right to use continues until. the Regu ag _ 
given by the Secretary. is revoked by him. | ae 
AS the sole power of revocation was committed to his discretion, it was within 


the power of the Secretary to determine that final disposal of the lands woul@ — 


operate to revoke the permission; and it was also within his “power, by the. 


os regulation of August 24, 1912, to declare that final disposal ‘shall not be ‘deemee 7 | 
-to-be-a revocation, but shall be subject to the. rig ht oe way: aa such, permission. , 


shall have been’ specifically. revoked. re oe | ates tt , cg ts 


From the nature of the right. ae ihe discbotionary ; power | ‘er ruled os, 


the Secretary; it seems clear. that the permits granted were subject to 
such regulations as the. Secretary i in the public interest might deem: _ 
necessary. The only. limitation upon such. power seems to be that — 
such action shall not be arbitrary. or unreasonable or such as would 


- destroy valuable interests. established - by the permittee under the | 


authority of the permit. It can not be said that it would. be arbitrary - 
~or unreasonable for the Secretary to require all: who have secured the 
- benefit of the use of public.lands for power purposes to conform to a — 
uniform system of regulations, or to change such regulations as he. 
- may deem proper, regardless of the time when the permission. to use 
_ the land was granted. ‘In fact, out of due precaution in many cases, 
as pointed out in your letter, the: Secretary granted. the permission — 
subject to regulations, present or ‘Tuture, thereunder, and i in the ATi | 
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zona Paves Company case an express stipulation to that effect was 
A entered into. | , 


The regulations i in | question have RecnG in. fores: for years and ave: 


| béen applied to many permits issued under the act. of 1901. There 


seems to be no ‘good reason. why they should not be applied to all 
-pertnittees alike. There is no right which the parties having the use - 


of the lands prior to the promulgation of the regulations possessed at 


- that time which would be abridged by the application of ee regu: 


| Jations to them.. 
‘Section 23 of the Federal Water Power Act provides in part— 2 


| “o?hat. tlie provisions of. this Act shall not be construed as affecting any permit — 


or valid existing right of way heretofore er anted, or as confirming or otherwise: 


_ affecting any claiin, or as affecting any authority heretofore given pursuant to | 


jaw, but any person, association, corporation, ‘State, or municipality, holding or | 


possessing such permit; right of way, or authority may apply for a license here- 


: under, and upon such application the cominission may issue to any such appli- 
~e@ant a license. in accordance with provisions of this Act,.and in such case the 


“provisions of this Act. shall apply to such applicant . as a ligensee hereunder. 


~The Federal. Water Power Act provides | a complete and detailed 


es scheme for the development and operation under public control of | 


. all the water power resources of the public domain, reserved and 
; - unreserved, and of all the navigable rivers under. the jurisdiction of © 
the United States. It seems clear that it was the. purpose of Con-. 


gress ‘to: bring under this act all. future: power development within 


oe the jurisdiction of the United States and to concentrate in the hands 


_of-the Federal Power Commission all the administrative authority 


i thereover which was in part previously distributed among the sev- 


ae eral departments. It i is evident. that the intent of the act, as well as - | 


its necessary operation, is to ultimately bring under the new law and > 


; well, as all future, developments. (32 Ops. Atty. Gen. 525.) _ 


.  qaider the control of the Federal Power Commission all Seung, as _ 


~ Parties holding rights to use the lands under authority of the ae of | 

% 1901 and other similar acts, are. extended the right.to make applica- 
tion for permit. or license wade the Federal Water Power ‘Act. In 

al fact, some have availed themselves of this right and have. secur ed such 7 


“. licenses. 


| Et perceive no reason. 1 why the iepanient. may abe require the - | 
~ several. permittees under the act of 1901 and-similar acts to comply | 


| with the requirements of the regulations of 1913, and you are accord- 


oe ingly instructed that, the parties, in interest. should be advised: that. 


after a reasonable time to be fixed by appropriate order, the said 
_ regulations will be applied to all permits issued under said acts, . 
“unless the said- parties within the time specified file with the Federal — 
Power Commission an application for license under the provisions : 


a of. the. F Federal Water Power Act. 
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WIND RIVER RESERVATION REPAYMENT oF IRRIGATION 
CONSTRUCTION COSTS | 


_ Opinion, September 9, 1929 


INDIAN Lanps—WInn. RIVER ResmevatioN—WyoMiNnc—RUCLAMATION—TRRIa- Pax 
-TION—CONSTRUCTION Costs—Lren—REPAYMENT—TRIBAL Funps. : 


‘The: act of. March 3, 1905, provided that the construction. costs of the irriga- . 


tion pr oject on the Wind. River Indian. Reservation. in Wyoming should be. 2 | 


_ repaid in their entir ety: from tribal funds, ‘and no individual obligation was 
imposed. upon the particular Indians: whose lands. were to be benefited by 
the irrigation system. : m8 


“INDIAN LANps—WIND RIVER Hucunva tay —WroMiNé-—Redtauaiiom— Teta Pods 
- TION—ConstRU CTION Costs—LigN—ReEpsYMENT— TRIBAL FUNDS—SraturEs. 


The act of August 1, 1914, which changed the preexisting. plan of requi ring 
- repayment. of. construction costs: from. tribal funds: to: the more equitable 
~ one that the individuals benefited should bear the burden, did not contain: 
. any provision for the creation of a lien against the lands benefited; and 
= consequently the obligation, to Tepay -was. ee a personal one pao oe 
upon the landowner. a 2 : ) 


I NDIAN Lanps—REcLaMamion—Innicar10x-—Costs—Limx—Sratures. 


The: provision in the ‘act - of: March. Ty 1928, which ereated a first lien against ‘a 
irrigable lands under all irrigation projects within ‘Indian reservations | 
where: the’ construction, operation and maintenance costs of such. projects 
remained unpaid. and reimbursable, had no- retroactive effect to the extent 
of imposing a lien upon lands that had theretofore. passed into private 

ownership free therefrom, or in-any way to alter the rights and pene ORe 
of parties as fixed prior to the effective date of that act. 7 


INDIAN LANDS—WIND © RIVER Resmevarron—WvonrNe—Ruot aaraon—TnnroA~ 7 
TION—ALLOTMENT—P ATEN T—P URCHASER—COSTS—PAYMENT. | 


Where irrigable land within the Wind River Indian Reser vation in 1 Wyoming, 
allotted to an Indian. in. severalty, had. been patented to him in fee subse- 
quent to the act of August. 1, 1914, ‘but prior to the act of March 7 , 1928, 
the liability of the’ Indian, and one purchasing from him, ‘is to be aiaes | 
between them in ‘BESporeons ~e. the areas prougat under irrigation’ during 
their respective. ownership. ! 


INDIAN Lanps—Winp River RESERVATION xy YOMING—REOLAMANTON—TERIGA” 


/TION—ALLOTMENT—P ATENT—PURCHASER—CONSTRUCTION Costs—PayMenT— 2. 


| STATUTES. 


The liability anoued e the acts of ‘August A... 1914, ‘upon an. Indian. allottee: ae, 

' holding a fee patent who sells his land to a white pur chaser: to pay the con- 
struction costs in. proportion to the acreage irrigated. up to the time the: 

_ Indian parted with his title, being -an obligation in the form of a-personak 
indebtedness, can. not be shifted . to the purchaser in. the. absence: of amb 
| express agreement to. that effect. 


. INDIAN Lanps—ReciaMtioN—InRiGaTron— ALLOTMENT— PUR c A ASE =a Coit- 4 
_. STRUCTION CosTs—REPAYMENT—DELIVERY OF WATER. | : | | 
Being ‘under no obligation. to deliver water free of cost, the right of the: Gore > 
ernment to require a purchaser from an Indian holder of a fee simple patent 


-. to repay ‘sueh proportionate part of the irrigation. construction. costs. as:are | “ees. 
. os ~ properly assessable against land brought under irrigation subsequent to the eG 
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date of his Be re ean not he ierented by any, covenant: incorporated in 
_ the Indian’s deed. es ba eee St | | fe, Mes 
-. Prior SoLicrtors’ OPINIoNns ADHERED TO. A ~~ s oy x 
| Solicitors’ opinions of December 15; 1922 (49 EE. D. 370), and November 6, 
| 1926 (51 L. D. 613), adhered to. - | | | sat 
' Finney, Solicitor: | : 7 
-. You [Secretary of the ca eeead have. mequested: my opinion-as. to 
the: liability of Charles R. Syrie, a white man, for repayment of. 
irrigation construction costs on lands within the Wind River irri-. 


gation project in Wyoming purchased’ by him from William Ham- _ 


ilton, an Indian allottee to whom a patent in fee had previously 7 
issued. | | 
Mr. Hamilton, it appears, was. siletted: auger the general’ allot- | 
ment act. of February 8, 1887 (24 Stat. 388) 100 acres of land on 
the Shoshone or Wind River: Reservation described as: the N i 
NW. Y% and S. ¥y NE. \% NE. 1% Sec. 24, T.1S., RB. LE, 30 acies 
of which was classed as irrigable land, and the Balance nonirrigable 
agricultural or nonirrigable grazing lands. Pursuant to a finding 
that the Indian. was competent. and upon authority of the act of — 
“May. 8, 1906 (34 Stat. 182), the Secretary of the Interior. on August 
25, 1916, issued to. the allottee a fee simple. patent. ‘Subsequently, on 
October 9, 1917, the allottee by warranty deed conveyed ane entire 
allotment: to Mr. Syrie together with— a 
AU and: ‘singular the. improvements: of every kind aad: ‘nature Henson: and 

in any wise appurtenant thereto, including and conveying hereby all waters 
appropriated for beneficial use. upon and the irrigation of said lands, together’ 
with all irrigation ditches and laterals appurtenant to said lands for irrigation 
thereof and the use of the waters thereon ; also the proportionate right to the- | 
use of water through and from the Coolidge Ditech. | 
| While, as indicated above, but 20 acres of the land - was: elds as 
irrigable, it appears that the actual. irrigable area’ was about 70. 
- acres. Some conflict appears as to the area under irrigation at the 
time the Indian parted with his title. The Indian Office states that. 
the allottee had developed approximately 40 acres of irrigable land 


cat the time he was found competent to receive a fee patent, and | 


that 35 acres thereof were then under cultivation. Mr. Syrie alleges _ 
that at the time he purchased the land approximately 70 acres were 
under irrigation, all of which had been farmed and irrigated during 


: | the season of 1916 and 1917, and he contends that. under the then 


: existing legislation and in virtue of the clause in his deed reproduced - 
above, the lands passed to him free from any charge for the construc- 


| ~~ tion costs of the project. On, the other hand, the Commissioner of - | 
Indian Affairs has taken the. following position: | — 


. This office and the. depar tment has her etofore recognized Sat: up ee rights | 7 


as to irrigation construction costs on: a 20 acre tract originally allotted. as irri- — 
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-gable land, in accordance ‘with an opinion by the Meoties General dated Sep- | 


~-. tember 2 , 1921, and. an opinion by the Solicitor for. the Interior Depar tment, 


dated. December. 15, 1922 - but in view of the fact that a considerable portion. 


of the remainder of the. allotment, originally allotted as grazing land, has been 


brought. under irrigation bythe. construction of the Wind River Irrigation . “3 


Project, it has been held that. such area is subject. to assessment for its: pro 


| rata. share of the irrigation construction costs, under . the provisions of the | 
“Act. of. August 1, 1914, supra, and. subsequent legislation. Since this Indian . 


was allotted but 20 acres of irrigable land, indicating that the Government: 


a contemplated the placing. of: that area ouly under irrigation,. the present owner 


is- ‘apparently without adequate grounds: for his ‘claim to a paid up water ; Ment - : 
for the total. area now. under irrigation, being approximately. 70: acres, 


- The act of March 7 , 1928 (wi Stat. 200, 210), contains the follow. A engi 


“4 ing provision : 


oS oe Phat the costs. of irrigation projects and of operating and main- 
taining such projects where reimbursement thereof is requited by laws shall 


| . be. apportioned on a per acre basis against the Jands under. the respective proj- . 


ects aud shall be collected by the Secretary of. the Interior as required. by. 
such law, and any unpaid charges outstanding against such lands shall consti- - 
tute a first. lien. thereon which — shall be recited in any, patent or instrument 
issued for such lands. 4 , | 7 
The above legislation, it will be Sbectwed: oreatac a first lien paint | 
irrigable lands under all irrigation projects. where the construction, 
) operation, and maintenance costs of such. projects remain ahpaid 
and are reimbursable and had it been in force at the time the trans- 
actions above referred to took. place, it is clear that the irrigation 
construction costs would have been a charge running as a covenant 
with. the land. and enforcible as such against the Indian and his 
_successors in interest. - But, bearing in mind that’ it, is beyond the 
power even of Congress to ee ade or impair vested rights. (Choate 
Ve Trapp, 994 U. S. 665), it becomes necessary to look at the situa- 
tion prevailing under: the prior legislation dealing with this project, 
particularly with respect. to the nights and obligations of the es _ 
as they then existed. 3 7 
_. By the act. of. March 3, 1905 (33. Stat. 1016), ratifying’ an agree- 
ment previously made, ‘the Wind River or Shoshone Indians ceded 


and relinquished. to aie United . States part of their reservation. re-. ea 


taining the right, however, for individual Indians: desiring to do SO, 


to select allotments within the ceded area. -The United States was eae 


to act as.trustee in the disposal of the ceded lands for the Indians and _ 


the proceeds arising from such: disposition. were to be paid over or — 


a of the agreement. was— © 


7 expended for specific purposes, one of which: as set forth i in Article. & - 


ue. 


it is further. agreed that of the moneys 3 derived. from the gale of said lands i 
the sum of one hundred and fifty ‘thousand dollars, or So much’ thereof as — 
may - be necessary, shall be expended under the direction of the Secretary. of: 


_ the Interior for the construction and extension of. an irrigation system within 


the: diminished reser¥ ation for the irrigation of the lands of the said. Indians, 
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«Adtie oatap receipts ‘from: sales of the ceded andes Congress, in 
section 3 of the same act (page 1022) appropriated et sums from = 
the Treasury. The last: item of these appropriations reads— ae 
+ * * and the sum of twenty-five thousand dollars is hereby spproutiated _ 
7 out. of any money in the Treasury of the United ‘States not otherwise appro-— 
priated, the same to be reimbursed from the proceeds of the sale of. said: lands. — 
to be used in the construction and extension of an irrigation system on the 
diminished reserve, as. provided’ in art: cle four of the agreemeut. 4 


Subsequent Indian appropriation acts each carried an annual ap- - 
-propriation for continuing the construction of an irrigation. system 
for the benefit of the Indians of the Wind River Reservation, reim- 


-bursement of which was to be had out. of the pr oceeds derived from 


— sales of surplus tribal lands in accordance with the act of March 
8, 1905, supra. In other words, the construction.costs of this project. 
were not originally imposed upon the particular Indians whose - 
lands were benefited by the irrigation system but were to be zee a 
In their entirety from tribal ae _ | 

By the act of August 1, 1914 (38 Stat. 582, 583), eee one ie 
gress changed its policy. That enactment, which was held by the 
former Solicitor for this department (opinion of May 25, 1920, 
D-47513) and. the Attorney General (33 Ops. acl Go) to 
apply. to Wind River, reads in ‘part— 2a ey 

* * * That all moneys expended haretotater or “hereafter under “this 
provision shall be reimbursable | where the Indians have adequate funds to 
repay the Government, such. reimbursements to be made under such rules and 
regulations as the Secretary of :the. Interior: may prescribe: Provided further, 
That the Secretary of the Interior is. hereby authorized: and directed to appor- 
tion the cost: of any irrigation. project constructed for Indians. and made 
reimbursable out of tribal funds of said. Indians in accordance with the benefits 
received by: each individual Indian so far as practicable from: said irrigation 
project, said cost to be apportioned: against ‘sueh individual Indian under » 
such. rules, regulations, and conditions | as the Secretary of. . the Interior may 
prescribe. . ? : ! , 7 


. + The plan of ° requiring repayment. of the sea tniton eee wee the 
Wind River and other projects from tribal funds was thus aban- 
doned in favor of the more. equitable ¢ one e that the individuals bene~ | 
7 fited should bear the burden, : ue ee Soe © ie 
In none of this earlier legislation however was there any provision 
for the creation of a lien against the lands benefited. and it is clear 
that the lands here involved were not burdened with any such lien. 
_ The trust patent received by Hamilton, the allottee, declared, in 
- conformity with section 5 of the Bonet allotment act - of 1887, 
supra, that the United States would hold the lands in trust for a. 


_ period of 25 years with the promise to convey the fee at the end of | 7 
- that time “discharged of said trust and free from all charges or 
= incumbrances whatsoever. ” Pursuant to: this pr omise to convey” = | 


Ba) DECISIONS RELATING TO THE PUBLIC LANDS : 718) _ 


- clear and: unincumber ed title, the fee patent, cea as sfoneeaid in 


1916, recited no lien specific or otherwise for the repayment of the 


ee ocean construction costs and the land, therefore, passed to. the 


 allottee and likewise to his purchaser free. from any such charge. 
There being no lien, the obligation to repay was, of course, a personal = - 
one resting against the landowner. See in this connection wOnener: So. 
opinion of December 15, 1922 (49 L. D. 370). eats 
In this situation it is plain, I think, that the acreage allotted to a 


the Indian as. irrigable land has no importance in so far as deter- 
mination of the liabilty of the respective parties is concerned. | ‘True, 
had the project been constructed as originally planned, that is, the © 
cost to be paid from tribal funds, no obligation to repay would have. 
_rested on the. landowner, Indian or white. But, as we have seen, 
the plan changed so as to shift the obligation to! repay: the whole 
cost of the project to the individuals benefited, each of whom. was 


to pay his proportionate part of the expense for every acre irri- 7 
gated whether the area so irrigated consisted of 20 acres, 40 acres, 


or the entire irrigable area of the allotment. The. obligation being 
personal and nota charge against the dand, the correct standard 
of liability as between the facae and one purchasing from: him 
was, in my opinion, that set. forth 1 in Solicitor’s opinion of Novem- 
ber. 6, 1926 (51 L. D. 613), to the effect that such liability is to be 
divided between the parties according to the areas brought under 


| irrigation | during their respective. ownerships. As. to the acreage. — 


irrigated up. to the time the Indian parted with his title, the obli- 
gation to repay was chargeable to him in the form of a personal 
: indebtedness which could not be shifted to the shoulders of the pur- 
- . chaser in the absence of an express agreement to that effect. If, how- 
ever, the Indian had desired water for additional areas, he would: of 
course, have had to.assume the obligation of paying therefor.” By. 
the same token and in accord with | the well-settled doctrine that — 
“one can not transfer any greater estate or interest than he himself - 


has, the purchaser | is inva like position and this would be so irre- 


~ spective of any covenant that might be contained in the deed from 
the Indian for any breach. of which the purchaser must, of course, ~ 
look to. his grantor, it being clear that the Government i is not bound s 
- thereby. | | 


Manifestly, (heretore: under the ieee incon in. fores: at Ane: tid zs : ae 
sar -acquisition of title by. Mr. Syrie, no lien for- repayment Beare 


irrigation construction costs rested against the land and, in the view . 
I take, the land passed: to him free from any obligation to repay. 


any part of the construction costs assessable against such portion _ 
thereof as was then under irrigation, the obligation. of making such | 


ayn tepresenting a, personal indebtedness of the Indian which, 
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as indicated above, could not be. shifted to the syumeliasee. in the 
absence of an express agreement to that effect. This being so, I | 
think it plain that the act: of March 7,.1928, supra, can have no 
retroactive effect to the extent either of imposing a lien against the 
land or in any. way to-alter the rights and obligations of the parties. 
So to do would have the effect of impairing rights and obligations 
that had become vested and fixed under the prior legislation and this 
i would run counter to the doctrine recognized and upheld by the court | 
in United States v. Heinrich oa Fed. 2d. series, ae See also 
Choate v. Trapp, SUpTA. | | 
_. In conclusion I have to advise that, in my opinion, Mr. Syrie i is” 
Stable for repayment of only such. -proportionate part of the con- 
~ struction costs of the Wind River irrigation project as are properly» 
assessable against such additional areas as may have been. brought: 
under irrigation after the acquisition of title by him. As to this” 
acreage he is in no position to insist or demand that the Government 
furnish water’ free of costs, but it would be advisable, as suggested 
in Solicitor’s opinion of November 6, 1926, above relcwred to, to 
require the execution of an. agreement. to. that effect and delivery of 
water to such additional” areas my be withheld until he: agrees. to. 
pay therefor. a oe 7 3 

Approved: ce 

JOHN HL. pe aie. | | | 
7 Assistant ‘Secretary. ey 


LAYMAN ET AL. Yv~. ELLIS. 
_ Decided Octover 16, 1929 


MINERAL LANDS. | bat i Big | : | 

The question whether. a given. susanee: is Jocatable or enterable under the _ 
mining law is not to be resolved solely by the test of whether the substance 
- considered has a depute chemical composition expressible in a chemical - 
formula. Dos | 2 | 

2 MINERAL LANDS. ; 

Mineral lands include not eererars lands containing sadtanlitezons ‘minerals, 
but all such as are chiefly valuable for their deposits of a mineral charac- 
ter which are useful in the arts or. valuable’ for pur poses | of manufacture. 

‘MineraL LANDS—GRAVEL, ei 7 8 ie t 

Gr avel i is such substance as possesses economic value for. use in: tr ae. manu- 

_ facture, the sciences, and in the mechanical or ornamental arts, and is ~ 

3 classified as a mineral product in trade or commerce.. : 

| ‘Muxmrar LaNps—Gravel—MINING CLAIM, ae | 
Lands containing deposits of gravel which can ane extracted, removed ona 
| marketed at a ‘profit are mineral lands subject to location and entry under. f 
- the placer mining laws. 


| ian Cie eae Lanps—D1scovmiy. 


A placer discovery will: not sustain a lode location: and no right i possession ‘ 
of loose, scattered. ‘deposits, not rock, in Place, can be aeguined by an at-— 
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_ tempted lode location. . | 
Min ING CLarm—Possmsston—Hommsrmap ENTRY. 


. Land in: ‘the actual and peaceable . possession . of : a. mineral claimant in. ap- : 


SS parent good faith under claim of right to. which he can. acquire a valid 


| - possession or title under appueaple aE is not ens to homestead 


a entry by another. . 
| PRIOR DEPARTMENTAL DEcrsion OVERRULED. : 
: Case of Zimmerman ¥. Brunson (a0 L.. ‘D. 310), everailen> a 


Enwanros, ‘Assistant Secretary: 


J oseph Thomas Ellis has eat from a decision. of the eons. : 


sioner of the General Land Office, dated April 13, 1929, holding for 


cancellation his homestead entry, Los. Angeles 044941, allowed Janu- 
ary 16, 1928, under séction 2289, Revised. Statutes, for lots'2, 11, and. oe 


18, Sec. 18, oT 16 S., R. 16 E., S. B. M., ‘containing 68.80 acres. 


“On April 99, 1998, Gertrndé B. Layer and Dallas E. Layman 
instituted a content against the entr 'Y; alleging prior possessory rights. 
to. the land by virtue of:two certain mining locations made Novem- 


ber 80, 1925, for valuable deposits of gravel ; that, the locations were 


valid and aiictant at the date of said homestead entry; that by reason — 
of the mineral character of the land and also their actual and con- © 
- tinued possession thereof, the | land was. not subject to entry under the 


homestead law. Sa 

Upon evidence adduced at. a . hearing of the ‘contest the seuiatey 
found that the land was valuable for its. gravel deposits, the com- 
- missioner found. that at least one- half of it was so. valuable, but in 
view of the rule in Zémmerman v. Brunson (39 L. D. 310), both: 


officers. considered that they were bound to hold that lands valuable on. 
account, of sand and gravel deposits were not subject to entry under” 


the mining laws and not excluded by reason thereof from entry. under 


the homestead law. The register, however, held that as the land 


within the Gertrude B. Layman claim: was actually occupied and — 
used in good faith under color of title, at the date of the entry of | 


_ Ellis, the entry to the extent: of its conflict with such ‘claim should ‘be 


. canceled: The commissioner’s action was based. upon the finding that 


the entry was made for the Dre of speculating 0 on 1 the value of 


| the gravel deposits. 


“The material facts diesel by the second appear. to be as. follows: ee 
Ss Cope. of the location notices show that the mining claims. were _ 


located as veins or lodes and according to the dimensions permissible . 


for lode claims, and not in conformity. with legal subdivisions of | 


— the township: wherein. the land lies. Maps filed show the locations *— 
adjoin on the end lines, the Gertrude B. ee claim being the - 
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Riad Morihéramost ata the Dallas. E. Layman cia hehe sonihe ios - 


and that, roughly speaking, they together cover the east. half of the 


oe homestead entry and fractions of adjacent tracts to the east. The 


_ gravel deposits had been utilized before the locations in question. 


- were made, and since their location the Laymans have extracted, sold, 


and delivered about 40,000 cubic yards of gravel of the value oa 
$20,000 from the Gertrude B. Layman claim for use in road and. 


building constr uction on the State highway system and have installed 


facilities to the value of $5,000 on that claim to elevate, screen, and — 
Segregate the gravel. The gravel deposits are five feet or more thick 


dying under. from one to three feet of mixed sand. gravel and soil | 
cover, and the process of extraction requires the comer of the cover 


and the screening of the gravel from the sand, the latter being dis- 
carded. The excavations are in the form of pits of 60 feet or niore | 
in width and extending practically the length of the Gertrude B. 
‘Layman. claim. No gravel has been mined or removed by the Lay- 
mans from the other claim, but the testimony is uncontradicted that. 
deposits of gravel were discovered. in the post holes dug thereon. 


oe The record. clearly established that the entryman at the time he . 


made his entry had full knowledge of the nature and extent of the _ 
locations, of the Laymans’ claims of title and of the actual posses- 
- Sion and development of the Laymans but was of the opinion they — 


were without right or. eolor: of title. Upon making entry, entryman es 


.. jotified the mining claimants to cease operations, but a few days. = 


~ Jater he and D. i. Layman consulted ‘the acting register. of the local 
—Jand office as to the legality of an agreement between them under. 


which Layman could remove the gravel provided he paid the entry- = 
és, aman for it. It is said that officer was of the opinion. that the rules 
a: especting the removal of timber upon an unper fected entry’ by a 


homestead entryman was applicable to the situation, and the register 7 
appears to have advised the parties that such a sale would net be i in 
violation of law if the proceeds of sale were applied to the 3 improve-- 
ment. of the entry. Thereupon. entryman. and Layman entered into — 
a written contract dated J anuary 24, 1928, the substance of which is 
that Ellis allows Layman the exclusive right to work two pits of 
gravel on the land for seven months or until the former makes. final 
proof, the latter to pay 15 cents per ton or 20 cents per cubic yar d for 
. all gravel hauled away, the proceeds. to be used for improvement of 
the remainder of the entry. Layman was not to erect any buildings, 
allow occupancy of any building or interfere with growing crops.or 


7 improvements on the land without the consent of Ellis. “After this 


agreement was made Layman continued to mine and remove gravel _ 


| . om the northernmost claim. and in ‘September, 1928, Ellis peaceably : 
took Possession of § a ynOUse: on that claim near the workings, formerly Ly 
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in possession of a snaneee to ie contnonene. and. continued: ip 
possession thereof and cleared some 15 or 20 acres of brush from 


parts of the entry for purposes of cultivation. As to the area affected 


| by the contract, operations under which would entail denudation Ogi | 


or. material dvmage: to the cultivable soil, the entryman will not be _ 


~ heard to say that such ar ea was more valuable: for cultivation, but as 


to the residue of surface contestant did not establish. that ordinary a 


crops of the region could. not be grown thereon or that such part was _ 

more valuable for its gravel deposits. It is uncontradicted that the | 
‘entryman. paid substantial sums assessed upon. the land by the local - 

irrigation district and had the right to necessary y water to sufficiently, 
ae igate the same. ie | | : 
The contract does not. warrant the ta feovenes that auras to. the 
undisturbed -cultivable soil on the entry or a substantial part thereof 
was contemplated by the contract... There are restrictions as to time _ 
and place therein, and provision for protection of crops and i improve-__ 


ments. -The acts recited of the entryman are consistent with a — 


bona fede intent to:comply with the homestead law, and where such. 
~ consistency appears fraud is not presumed. — The entryman had’ no - 
-right to sell the gravel, but although he may have committed tres- _ 
pass that fact would not necessarily invalidate his entry. “Ltich v:. 
Scott. (40 L. D. 467) ;. United. States v. Browsseau (24 L. D. 454). — 
The principles applicable to the sale of timber by an entryman from | 
his entry seem applicable here,-and in the timber cases it has beer _ 
held by the Supreme Court that the entryman can not sell timber for 
7 money | except. so far as it may be cut for purpose of cultivation. 


_ Shiver v. United States (159 U. S. 491). The incidental power of i 
disposition. extends only to surplus timber cut and removed from so _ 


- much of the tract as is cleared or in clearing for cultivation. Onated 
' States v. Murphy (82 Fed. 376, 385). | a 

- While the sale of the seavel was aetna: aden ine factd’ and : 
surrounding: circumstances, bad faith in, making the entry i 1s not | 
; established. — | pe aes 3 
— Bad faith in taking the entry 2 not ne ectan nance the puecliGik o 
arises whether the entry or any part. thereof was invalid because of 


; the existence of gravel deposits thereon admittedly valuable:. ~The * 


question is not new. ih Zimunerman: v. TUS, ee) it: was ie : 


* Berge that— oe 


“Deposits of gravel and sand, suitable on mixing with cement: for epnrerete 7 
Gea action but having: no peculiar. proper ty or characteristic: giving | ‘them 
special value, and deriving their. chief value from ‘proximity. to. a town;..do. not | 


a _render the land within which they are found. mineral in character’ within the: 


“meaning of the mining laws, or bar entry. ‘under the homestead’ laws,. notwith—. ' 
standing the land may be more valuable on account of such. deposits: than for 7 
7 sericulural purposes. — | te 
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san + sAienouis the commissioner held that he was pene by. the rule 
in Zimmierman v. Brunson, supra, he was of the opinion that valuable 


deposits of gravel should be held subject. to appropriation under the 


mining law for the reason that they are valuable mineral deposits, 
| and that the rule in that case should be modified. oe / 
.. Data are presented contained in publications of the Geological c 
| Survey, entitled “ Mineral Resources of the United States, 2 as eVi- 


_dénce of the marked increase in production, use, and price of this — 


_ commodity since 1909, when the decision in the Zimmerman Case | 
was rendered. ‘Supplementing the data presented by the commis- 
_. sioner, this series of publications show that in 1909. there was sold. 
and ae in the United States 23,882,904 tons of gravel of all kinds — 
of the value of $5,719,886, of which amount California produced — 


914,035 tons, valued at $169, A476 (1910, Part 2, p. 602); that-in 1927 
the combined. tonnage of building, paving and railroad ballast 


7 gravel used and sold in the United States was 103,865,930 tons, valued — 
at $51,238,388.- Of this amount California nrodicad 2,460, 072 tons of 


paving gravel alone of the value of $1,177,086. (1997, Part 2, pp. 


160-181).. The commissioner’s statement also appears to be correct ~ 


that “according to. these tables in 1927, California produced over 
seven times the amount it did in 1909, the value of the 1927 pro-— 


duction being over 26 times the value in 1909.” The tables for the 


year 1927 also show an average value thr oughout the United States 


of all gravel sold of 67 cents per ton.. A noteworthy feature in 


recent years is the growth in the size and number of large plants 
producing washed or otherwise cleaned. gravel and crushed stone of 
standardized grading and size, bringing about keen competition | 


between gravel and crushed » shone for. wide market areas in con- 


trast to the strictly local market of a few. years ago, this competi- 


tion developing controversies and discussion as to zone and com- 


-modity freight rates. (1925, Mineral Resources, Part i, p. 47.) In ~ 


cthese publications gravel and sand have uniformly been classed as - 


a mineral resource. They are also included in the list of useful min-— 


erals (U. S. Geological Survey Bulletins, Nos. 585, 910) and. 1nin- 
eral supplies (U. S. Geological Survey Bulletin No. 666). - — 


From what has been stated there can be no question that gravel 


deposits are definitely classified as a mineral product in trade and — oe 


commerce and have a pronounced and widespread. economic value _ 


‘because of the demand therefor in — manufacture, or 10 the 
mechanical arts. | 


The Zimmerman case aiibtes the rule In n: Pacific Coast M. ar rble i. | os 
v. Northern Pacific R. R. Co. et al. (25 L. D. 233), frequently since 


‘applied as a test of the mineral character of land, reading as fol- | 
; oe (Pp. ae | 7 | | 
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. Whatever is recognized as a mineral by the standard authorities on the 4 


-. subject, ‘whether of metallic or other substances, when the same is. found -in 


> the public lands: in quantity and quality: sufficient to render. the land more valu- - 
‘- able on account: thereof than. for agricultural: EUELORE: should be. treated as 
coming within the purview of the mining laws. a ue _ 
: But it was nevertheless attempted to ‘take the. deposit. under. col: 
fie ion from under the rule, first, because the standard authorities 7 
have failed to classify, sand and gravel as mineral, and second, be- 
- eause the deposit had no special property or characteristic giving it 
special value, and ¢hérd, its chief value arose from industrial condi- - 
tions peculiar to the locality. where the deposit was found. a 
The deposit here is char acterized as beach. gravel. Gravel is 5 vari- 


2 ously defined as “ fragments of rock worn by: the action of air and 
water. larger and coarser than: sand ”, _ (Glossary of the. Mining and a 
Mineral Industry, U. Se Geological: Survey Bulletin No. 95), as. 


‘more or less rounded stones and’ pebbles. often intermixed. with 
sand” (28 C. J..824), as “sand. fr agents of mineral, mainly quartz ” 
(Bayley on Mineral and Rock, p. 202). Many of the beach pebbles are 

composed largely of quartz, because it is the most common. mineral 
~ which physically and chemically can resist the. wear of wave action. 
Diller, Education Series of Rock Specimens (U.S. Geological Sur- 
vey Bulletin No. 150, p. 57). The distinction between sand and 
gravel is largely one of gradation in size. (Idem 59.) As gravel is 
not composed always of the same mineral substances, it would not 
be expected that gravel would appear in a strict mineralogical classi- 
fication based on definite chemical composition, but examination of 
the decisions of the department: and. the courts disclose that questions 
whether a given substance is locatable or enterable under the mining 
law are not resolved. solely. by the test of whether the substance con- 
sidered has a definite chemical composition expr essible in a chemical r 





formula. Such a criterion would exclude a number of mineral sub- wate 


stances of heterogeneous composition that. have been: declared to be 
subject to disposition under the placer. ‘mining law, for example, 
guano, granite, sandstone, valuable clays other than brick clay, which ° 


may ibe made up of a number of minerals and not ae the. same he 


minerals. | 7 

In Lindley on Mines, section 98, ‘after review of the adjudicated | 
cases and. rulings of the department, deductions, which seem war- — 
ranted, are made as to when. the mineral character of public land is 
- established. It is stated— A att gh a 


The mineral character of the land is ‘established when it is shown to 0 have 7 


upon or within. it such a substance as—.. ; 
(a) Is recognized as JInineral, according | to its chemical “composition, by Ene: 

‘standard authorities on: the subject ; or— ee ake 
(0) Is classified asa mineral product in trade or commer ce ; or Be 
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: (ce) Such a substance (other than the mere pe ates anich may. be used for. | 
“agricultural purposes) as possesses economic value for use in Pe manu- 


ol - facture; the sciences, or in the mechanical or ornamental. arts ;— 


And it is demonstrated that such substance. exists therein or thereon in such 


"> quantites as render the land more valuable for the purpose of removing and _ 


_ marketing the substance than for any other purpose, and the removing: and oo 
marketing of which will yield. a profit; or it is established that such substance o 


exists in the lands in such quantities as would justify” a rpen: man in eX: 
‘bending | labor and capital in the effort to obtain it. : ay 


7 That valuable gravel deposits fall within categories () and © 
of Mr. Lindley can not be disputed. _ 

Good reason also. exists for giicsioniees the statement that sao 
| fae no. special properties or characteristics giving it special value.» 
While the distinguishing special characteristics of gravel are purely 
physical, notably, small bulk, rounded surfaces, hardness, these char- 

acteristics render gravel readily distinguishable by any one from. 

other rock and fragments’ of rock and are the very characteristics 
or pr operties that long have been recognized as operates to it utility 
and value in its natural state. | 

As to the third ground for exclusion i in the omen case, it has 
not been shown that the gravel deposits in this.case derive their value 
from the proximity between place of production and use, and as hére-_ 

tofore indicated gravel is generally recognized as having special 
characteristics that render it valuable generally in the mechanical 
arts. The conclusion, hardly justified when the decision in the Zim- 
merman Case Was rendered, that. the value shown was one arising 
chiefly from exceptional ‘and peculiar conditions in. the locality. 
where’ the deposit: in. question: was found, is not. warranted under 
present. conditions. _ 

In Northern Pacific Railway Co. v. Soderberg (188 U. 8.1 526, 534) 
it was held that the overwhelming weight. of authority was to. the 
effect that mineral lands include not merely metalliferous miner als, 
but all such as are ‘chiefly valuable for their deposits. of a mineral 

character which are useful in the arts or valuable. for ‘purposes of 
~ manufacture, and the opinion quotes with. approval certain observa- — 
tions in. Midland Railway v. Checkley (L. R. 4 Eq. 19), reading— : 


| Stone. is, in my opinion, clearly a mineral ; ; and in fact. ‘everything except 
the mere surface, which - is. used for agricultur al purposes; anything. beyond | 
that which is useful for any purpose whatever, whether it Is. gravel, marble, 
fire clay, or the like, comes within the word “ mineral.’ * when there is a reser- 
vation of the mines and minerals from a grant of: land. - (Italies: supplied. a 
In Loney v. ‘Scott (112 Pac. 172) the Supreme Court of Oregon — 
“3 held that building sand worth 50 cents per cubic yard, and mar- 
ketable in large quantities, as shown by the Director of the Geo- 
logical Survey. in. his Reports of Mineral Resources; was ; mineral 
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‘land and subject to location under. the placer mining law, id that 


a patent issued to.a railroad company under its place land grant, - 


carried no title to such deposits then known to be. embraced ina 
‘placer mining claim. . 
>The Secretary of the ‘Treasury has held that neal bought aS a. 


~ ballast is entitled to free entry as crude mineral.. (25: T. D. 627. ) | 


Ps Applying the rule in the Pacific Coast Marble Company case, supra, ame 


ue the department. has held that land of little value for agriciiitural 
purposes, but which contains extensive deposits of volean ash, suit- 


_ able for use- in the manufacture of roofing material and. abrasive iad 

. soaps and having a positive commercial value for such purposes. is - 

~ mineral land not subject to disposition under the agricultural laws 
(Bennett et al. v. Moll, 41 L. D. 594); that trap rock particularly a 


suitable, and profitably marketable as ‘pailroad ballast,-is, when the | 
~ Jand. in. which it is contained i is chiefly valuable for such, a valuable. 
mineral deposit (Stephien E. Day, Jr., et al., 50 L. D. 489); that — 
amphibole schist, particularly resistant, te the action of water, occur-. 
ring in proximity to the place of use, and with. easy facilities for its — 
transportation, and ‘marketable at a profit for use in the building 
of a local jetty, was enterable- under the mining law (Lee Davenport | 


et al., decided March 20, 1926, unreported) ; that deposits of frac- 


tur ed. granite not ser viceable as building stone suitable for rip rap. 
on breakwaters and embankments and useful as railroad ballast and 
road material, which could be quarried and delivered at a profit and 
taken from land of no agricultural value, was subject: to disposition 
under the mining law (Charles F. ‘Guthridge, A 1788, decided | 

August 3.1928, unreported). oe 

It seems apparent i in the Zimevitans CASE and cases aided on the. | 
same reasoning that the rule in the Pacific Coast Marble Company 


case was not followed, but disregarded on unsubstantial grounds. 


It has been vigorously criticized by leading text writers on the 


mining law. (See Lindley on Mines, section 494: ‘Snyder « on Mines, a 


section. 124.) There is no logical reason in view of the latest ex~ 7 


Se od pressions of the department why, in the administration of the Fed~ | 


— eral mining laws, any discrimination should be made between gravel | 


and. stones. of other kinds, which are used for practically the same ‘ ; | 
or similar purposes, ‘where the. former as well, as the latter can be. - 


-_éxtracted, removed and marketed ata profit. The rule in Zimmer- — 
MAN V. Br unson will therefore no longer be followed but is overruled. 
The evidence in the case warrants. the. classification of the east, : 
half of the entry, to wit, east half of lots 2, 11 and 13, as mineral. 
in character, valuable fons deposits’ of gravel: The entry to that, 
| extent was therefore invalid and should be cancelled, 

| 5752227 vow 52 $46 | 
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7 ‘Although the land last ‘described was fninoral in Macaca no 
| valid right to possession was acquir ed by the Laymans by attempted _ 
location of them as lodes or veins. The deposits are loose, scattered 
deposits, not rock in place. It is well settled that a placer discovery. 

will not sustain a lode location. Cole v. Ralph (252 U. S. 286, 295). - 


~~ The lode claimants had no rights that would prevent others entering 7 


peaceably and in. good faith to avail themselves of the privileges _ 
accorded by the: mining laws, Coley. fialph, supra, p. 300, but the — 
east half of the entry being mineral in character, the ‘Suereiiadl , 


could acquire no right under the homestead law to such half, no | 


matter 1f his entry was. se aca and with the acquiesence- or the . 


mineral claimant. : : : 
It is not shown that. the snegnnic enter oa into- any contract or 


engagements or made any valuable. improvements or expenditures 


on the land affected by this decision in furtherance of a purpose 


_ to comply with the homestead law. He was therefore not misled 
to his. prejudice by a reliance, if any, upon the rule in the Zimmer-_ 
man case. No grievous wrong to hiin results, therefore, by the over- 
_ ruling of an erroneous decision. Nor was ine rule in that case of 
such breadth and generality as to justify the conclusion that sand 
| and gravel under any circumstances were not locatable under the 
mining law. It should also be mentioned that the entryman. entered 
land in the actual and peaceable possession of the mineral claimant 
in apparent good faith under claim of right, to which the latter 
can acquire a valid possession or title under applicable. laws, that 
_ is, entry upon land not subject to homestead entry. ‘Lindgren v. 
. Shuel ae L. D. 658) ; United States Y. Aurtiman OF L. =D. 258, 
263). | 
The entry i be Hey intaict as to west: halt thereof; as s bo the cast : 
‘talf it should be canceled. : a er ee 
As modified: the commissioner’s decision i is. 





 # firme: 


: , PUBLICATION OF NOTICE OF INTENTION TO SUBMIT FINAL PROOF | 7 
Instructions 1 | 


Skene OF THE Tavrenron, | | 
= 4 | Washington, D. C., October 1), 1929. 
is Tur Common OF THE GmNnEraL Lanp Ounce? | 
Attention’ has been directed to the fact that in many cases “it is 
| necessary for registers of local offices to designate a . daily paper in 


1 See paragraph 3 of Circular. No. 1200 (52 L. D. 688, wale for a change in me prior ta et 
es regulation relating to ee —Ed. | * 3 


82h ‘co _ DECISIONS RELATING TO THE PUBLIC. LANDS 723 
| which ees ‘publish ine notices of intention to. ‘gubmit: final prot 
- required to be given by homestead and. desert-land entrymen as well 
as the. notices of location of scrips, a meee and lieu 
~ selections and other cases. _ 7 ce 

‘The present. regulations ' * require Ahae if the ioeister’ designate a 
| aay paper the publication must be inserted in 80 consecutive issues; 


. i daily. except eonca ya in 26; if Re in. 5, and if scans in. oh 


9 consecutive issues, | 
The expense of ee os notices im ittier 26 or 30 issues 
_ of a daily paper is often prohibitive, and the departinent : is of opinion 


that the object of publication of such notices can be accomplished by - 


_ a less number of insertions. Therefore, the regulations in all cases — 
. where the law does not specifically otherwise direct are amended to 


7 provide that if the register designate a daily paper the notice should 


be published in the ‘Wednesday issue for 5. consecutive weeks; if 

| weekly, in consecutive issues, and if Fpeminoolly, 1 in either 3 issue for - 

five consecutive. weeks. - : _ 

- Jou H. endl. 4 
Assistant Secretary, 


EX OFFICIO COMMISSIONER FOR ALASKA NOT AUTHORIZED TO 
APPOINT EMPLOYEES IN THE REINDEER SERVICE 


- Opinion, ‘October 26. 1929 


awk or APPOINTMENT TEMPORARY: Appounrarens—-SECRETARY OF THE wee. 
RIOR— SUPERVISORY OFFICERS. 


The power of appointment lodged: in the head of a department by act of Con- 
gress can not be delegated to.a subor dinate official without. clear and specific 
legislative author ity therefor, and the only: specific authority in that respect. 
conferred upon. the. Secretary of the Interior is that. contained in the:act 
of May 22; 1926, which empowers | that officer to delegate the appointive 

“$ ‘power. to supervisory officers to make. tempor ary or emergency appointments | 

” * Oe: persons for duty in the field, subject to later confirmation thereof by ._ 
hm | oe ee ae 
- PowER oF Apporsrupyr—Bx Orricio Commassiowee FOR | AtASKA~REINDEER - 
a SERVICE. ot aa. % . arr oar a : . 
"The act. of February 10, . 1927, which authorized the heads of certain depart- — 
ments to designate, each for his own department, an employee’ thereof resid- _ 
ing in Alaska, to be ex’ officio Commissioner for that Territory for the depart- 
ment from which he igs. selected, makes No specific provision for. the delega- - 


- tion -of. the. appointive power, and an order issued by the Secretary of the 


2 . Interior pursuant. to that act, transferring the Reindeer. ‘Service. from the - 
‘Office of Education to the jurisdiction, control, and exercise of that official, — 
| does not Include the power of appointment of employees in that service. 


1 1 See. paragraph 40 of Cireular No. B41 oe L. D. 389, 405) —Ha. 
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| ‘Finny, Solicitor: 7 24 
There has been submitted to me ‘for opinion be. question whether | 
Governor Parks of Alaska ex officio Commissioner for Alaska, repre- 


senting the Department of the Interior, has the appointing power in ~~ 
respect to the Reindeer Service schich was transferred to his con- 


trol by the Secretary’s order of October 3, 1929, pursuant. to. the e : 
act of F ebruary 10, 1927 ‘(44 Stat. 1068). | | . 
The act in part (sections 1 to 4, inclusive) erovidess: : 


Be it enacted by the Senate and House of Representatives of the United. 


_ States of Amer ica in Congress assencbled, That the Secretaries of the Depart- 


ments. of the Interior, Agriculture, and. Commerce be, and they are hereby, 
authorized. and. empowered, each for his own department, to designate an. | 
employee | thereof,,. employed in and residing in Alaska. who shall be styled 


ex officio Commissioner for Alaska for the ‘department from which he is 


selected and who, from the date of his designation, Shall reside and. maintain. 


an office in the capital of Alaska. 
SEC. 2. That each of. said Secretaries shall delegate and. assign to the com- 


ee missioner. representing his department general charge of any or all matters . 


in Alaska under the jurisdiction of such department, or of any bureau or 

-agency thereof, to the extent, in the’ manner, and subject. to such supervision 
and control as the Secretary may deem proper and expedient: 

Seo. 3. That, to the extent the respective . Secretaries may determine, em- 
~ployees: of | the departments affected by this. Act who are. stationed in Alaska 
shall be placed ‘under the direct supervision and control | of the ex Officio 
commissioner for his department, herein provided for, together with any ad- 
ditional force w hich may be detailed by the Secietary of. the Interior, Agri- 
culture, or Commerce, from the personnel of his department, should necessity 
therefor arise; but nothing herein contained shall be construed to authorize 
the employment of any additional. ‘personnel or to warrant the transfer of 
any @‘erk or other employee from — one _epenment to another, Bs in. the 
“manner provided by law. oe 

Sec. 4. That the Secretaries named in section 1 hereof. may. transfer. to the . 
officer designated hereunder as his: representative the records ‘or transcripts of 
| records, property. (ineluding. office. and field -equipment) ,. and unexpended bal- 
ances of appropriations which they may deem necessary or preper to transfer 
— to Alaska in order to carry ‘into effect the provisions of this Act. 


| Under date of March 14, 1927, the. Secretary of the Tsien ies 
nated. Governor Parks as ex eee commissioner under: the provi- _ 
sions of said act but no specific duties were > assigned to him there- - 
under at that time. = : : - 
On October 3, 1929, the Sec retary issued the following order: 


Pursuant to authority conferred by act of ‘Congress approved February- 10,. 


1927, 44 Stat. 1068 (section 119, ‘Title 5, Supplement. 3, United States Code), 


‘effective 1 Nov ember 1,. 1929, all rights, powers, ‘and duties. pertaining to the: 
reindeer of A‘aska which are at present under the Jurisdiction, administr ‘ation, | 


and control of the Bureau of Hducation, | are hereby transferred. to the juris- - 


‘diction, control, and exercise of the ex officio commissioner for Alaska, rep- 
resenting the Interior Department, subject, however, ta. the cence’ euner: 


vision and control of the Secretary of the Interior. ~ 
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‘The. Superintendent of Reindeer (Benjamin Mozee) and his two assistants 


(Albert Schmidt and Joseph §. Rood) and all property including office or field 


‘equipment, recor ds, or transcripts of records, and unexpended balances of appro- 

 -priation. for or in connection with such. reindeer, their control or supervision, 
care, effective November ae 1929, hereby transferred to the supervision and. con- = 
trol of the ex. officio commissioner for Alaska, representing the Interior Depart- 
 Inent, subject, however, ‘to the ene SUDEEY. ision and 1 control of the. aca 


of the Interi ior. 


Tt has been held that the: appointing power lodged i in the howe of | 7 
a department by act of Congress can not be delegated to a subordi- 


nate official: without clear and specific legislative authority therefor. 


See 4 Comp. Gen. 675 and authorities there cited. The rigor of the 
above rie prompted this department to seek authority to delegate , 
the power of appointment to supervisory officers to meet emergencies _ 
and such limited authority was. given aie the act of. ear 22, aeeee 


(44 Stat. 620), which provides— | 


That. the ‘Secretary of ‘the Interior may by ‘appropriate ‘regulation delegate # 


‘to! ‘supervisory officers the power vested. in. him under. section 169 of the . 
Revised. Statutes of. the United . States to. make | temporary Or. emergency 


appointments. of persons for duty in the. field, subject, sO ENED tO later confir- 
mation ther eof by. the Secretary of the Interi ior. | ae 
The act of February 10, 1997, supra, milion: no ‘specific | provision 
for the further delegation - of the appointing power, and I find 
nothing in either the act or the recent or der of the Secretary that 
could. be reasonably. construed as authority for. the exercise of the 
‘appointing power by the ex officio commissioner ata: that. con- 
templated in the act of May 22, 1926, supra. ae oe 
The said. order transferred only such. rights, powers rr duties 
pertaining to the reindeer of Alaska as. were at that time under the 
| jurisdiction, administration, and control of the Office of Education, 


and I have not found any provision of law. whereby the appointing , 
‘power vested in the Secretary by section 169, ‘Revised Statutes, has 
‘been transferred to the Commissioner of Edueation. in respect to | 
| employees of that. office. I therefore conclude that the general — 


Ni. 


appointing power for the said. service was not. delegated by the said - é, 


order, and that the act of 1927, supra, does not contemplate such. 


| Welegation The purpose. of the act. would appear to be merely. to | 


authorize the consolidation of. various activities in one person for 


local administration under the usual supervision and general control, - 
of the head of the department, and this does not imply that: the local 
employee so designated shall exercise the. important function” of 


appointing: all other. employees in that service and thus ee 

the head of the department | in that regard. | 
- Approved: 

> JOHN H. Epwarps, : | fee ah 

| Assistant Seonetiery. - | ee = 


_- 


\ 
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RIGHT OF WAY—INCREASED BURDEN 
Instr wctions, ‘November 2, (1929 | 


RIGHT OF Wax—Drrones, CANALS AND Resrrvors—VEsTen Rients—Forrwrrure. 
A vested right in ditches, canals and reservoirs on public lands, acquired. under 
. sections 2339- and. 2340, . Revised: Statutes, is not forfeited for failure - to- 
comply with rights of way statutes subsequently enacted. sets ay 
fa RIGHT OF Wax—DitouEs, CANALS. AND SESE ery Rronns—Iscnmasm>- 
BurRDEN. : 7 a 
‘Ditches on a right of way. over qui lands that had Becorie vested under . 
- gections 2339 and 2340, Revised Statutes, can not thereafter be augmented: 
without conseut of the owner of the servient estate whiere the nee would 
~ be. additionally burdened to a material extent. . ; . 
 Ricut oF Way—DITcHEs, CANALS AND RESERVOIRS—VESTED Rrow7s—INcna seo: = 
| Burpen—'EREsPASS—DAMAGES. | — : 
The Land Department will not demand inthe oa ‘on Hie er round of un- 
author ized use of public lands if the facts fail to show that an increased. 
-purden had been placed on the lands after a right of way thereover, which. | 
- had become vested under sections 2339 and 2340, Revised Statutes, could 
have been no longer augmented except in accordance with lever see SOR. 
Courr DECISION DISTINGUISHED. . — a1 4 
Case of. Utah Power and Light Company v.. United States (248, U. — 389), 
. distinguished. a | 


Dixon, First Assistant ade | 2 st 

Reference is made to your [Director of the. Geological Survey] 
mice of October 21, 1929, requesting instructions as to whether . 
back charges should he en for use of certain lands prior to > the 
time they were entered under the public land laws. __ 

The tracts referred to are described as the E. 4% NE. y,, } NW. 14 
NEA and W ¥% SE. Y% See. 28, 4 23 N., Rk. 3 E., M. D. M., Cali- 
fornia. | 

It is pom that the Federal Power eee eat a license 
on October 12, 1929, to the Pacific Gas and Electric Company for a _ 
constructed power project, some of the canals of which are one 
public lands in power site reserve, and that one of the canals form-_ 
ing a part of the project crosses the tracts above described. It is. 
- further. stated. as. follows : : 3 


“The water right was taken up and a. “small piece of. diteh dug ay Yokum in: 
1875. In 1876 it was sold to Moss, Sheppar d, Ballard, and Bothin, and in 1876 - 
and 1877 3 miles of ditch was dug. In 1880 it was extended to Helltown 

~ Ravine, and in 1885. to the present forebay, where the water was used for 
hydraulic mining. The lower end of the canal was enlarged in 1900 by Butte. 
County Hlectric Power and Lighting Company and the canal was enlarged to — 
its present size in 1905~1907 by California Gas & Hlectric Company. 

- “The canal has been used to convey water for power purposes since 1898, 

The above described lands were vacant public lands until October 26, 1926,. 
when a selection in exchange was filed under the act of January At; 1922, 

by Isaac O. J ones for the following tracts: : _ 
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“7. 28.N, B38 E, “See. 38, B44 of NEL 4,,-Wi44 of SHU. 7 
| On the same date. a soldiers additional homestead application was. filed by 
' Thomas Mulcahy for the NW. 14 of NE. 4 of the same section. A patent was 
issued to I2Ged ones on May 14, 1927, and to Thomas Muleahy on J uly 2. 1927. 


- ‘The above statement. indicates that the canal had been sensei se. ea ; 
and used for mining purposes: at least as early as the year 1895, and © 


therefore it would: appear that a vested right therein accrued under | 
sections 2339 and 2340, Revised Statutes. | oy a 
_ Tt has been held that rights acquired under these sections | are 
not forfeited by failure to comply with later. legislation. eranting 
rights of way for canals. In speaking of the nature of a right of. 
ae granted under said sections, the Supreme Court in the case of 
Utah Power and ae, Co. vv. United States hoe’ oe 8. bay ae 
said: | ; | ad ok 
The next. ‘position taken by the ietaaaies: is that their claims are caminiy 


sustained | by sections 2339 and 2340 of the Revised Statutes, originally enacted | 
in 1866 and 1870. By them. the right of way. ‘over: the public lands was: eranted . 


for ditches, canals. and reserv oirs used‘in diverting, storing and. eae water 


for. “ mining, agricultural, manufacturing. and other purposes.” The extent | 
of the right. of: way in point. of width or area. was not stated. and the grant | 
Was noticeably free. from: ‘conditions. No application to an administrative 
officer w as contemplated, no ‘consent or appr oval by such an officer was requir ed, 
anc: no direction. was given for noting: the right of way upon any record. 

_ The court tr aced the history of legislation on the subject and noted 
‘that the provisions of sections 2339-2340, Revised Statutes, were | 
found poorly adapted to rights of way for generating and distrib- 
uting electric power. and were superseded by the act of May 14, 1896 . 
(29 Stat. 120), which" later act was in turn superseded by the act. 
of February 15, 1901 (31 Stat. 790)... In that case it was held that 
the United. States had. the right to reasonable compensation for use _ 


of its lands without permission and contrary to its laws, but that was 


because no right. of way had been acquired under sections 9339-2340, - 


Revised ‘Statutes, as the construction of the works. took place after E | 


those sections had been superseded by later laws requiring the filing 


of maps and the approval of the Secretary of the Interior as pre-_ - 


requisites to the grant ‘of right of way. ‘That case is to be distin- 
guished from the one here presented, as the facts are vitally different. 
In respect to the enlargement. of ditches on a right of way already 
- Pais the general rule appears to be that’ such enlargement may — 
snot be made without consent of the owner of the .servient: estate 
where the lands would be additionally burdened to a material extent 
thereby. Possibly a more minute statement of the facts in this case | 
might show a material increase of burden on the lands after the 
right of way could have been no longer augmented except in accord- - 
“ance. with later legislation, but under the circumstances of the case _ 
as now presented the department finds no sufficient basis for claim of : 
Compensation: for unauthorized. use: of the ee : 


i district and eiye publicity sa eto as a. matter of news. 
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_ EVIDENCE OF CITIZENSHIP — 
InstRUCTIONS | 


[Circular No. 1202], 


DepaRTMENT OF. THE irate oes 
| a (GENERAL Lanp Orrice, em 
“Washington, D. CG. N ovember 16, 1929. 


ci Recisrers, Unsrrep States Lanp Orrices: 
This. office. is in receipt of. information from the Deotned of 
~-- Labor that under the new naturalization Jaw. (act of March 2, 1929, 


45 Stat. 1512), effective J uly 1, 1929, all certified copies of nAturalicn: | 
ation papers are to be issued by the Chicos of Naturalization. 

~~ As a result of conferences between officials of this office and repre- | 

sentatives of the Bureau of Naturalization and of the Department 


of Labor it has been agreed that the issuance of certified copies of 


: naturalization papers for land office purposes will be discontinued 
and in lieu thereof the Bureau of Naturalization will in appropriate 


. cases and on request, of this office furnish statements as to the facts 


of the naturalization of applicants. for public lands. 

In cases where it is inconvenient or impossible for an applicant to 
- furnish evidence of citizenship or declaration of intention in the 
_ form as. required by instructions of. May 1, 1925, Circular No. 1005 
(51 L. D. 184), you may accept a sworn statomont of the. applicant, 


giving the facts as to his citizenship status, which statement should - 


include the date of the alleged natur alization or declaration of inten- 


tion, the title and location of the court in which. instituted, and, when» 


a available, the number of the document in question, if the toceding 
has been had since September 26, 1906. In addition, in cases of. 


- naturalization prior to September aT, 1906, there should: be given the - | 


_ date and place of the applicant’s ich and the foreign noun’ of 
which he was a citizen or subject. | 


The citizenship showing may be. ne ompol ree in any af the forms’ 


prescribed for use in connection with. the entry of. public. lands. 


Where the necessary data have been given you will accept same and | 
proceed. with the case, leaving it to this office to secure verification of. 


the citizenship status at the proper time. SS ch 
You will furnish copies hereof to. proof taking officers in your 


eM: Moore, ve 

Commissioner. 

eke | aoa © 
, Ps M. Drxon, 


First Assistant Seoretary. i or ene ree = 
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LEASING: OF ‘LANDS. IN ALASKA. FOR GRAZING LIVESTOCK— a 


SECTIONS. 4 AND ay CIRCULAR (NO. 1138 Bue L. dD. ae); E 
_ AMENDED | | 


| “Reactamions . 
o [cin cular No.” 1203] 


-Depanraen7, OF THE ccc 
-GeweraL Lanp Oxrice, ; 
oe 7 7 Washington, D.C, December &g, 1929. 
Mn. Gronae A. Paves Ex OFFICIO. Cones JUNEAU, “AuasKa? . 
— Recisrer anp CHIEF OF Frevp Division, ANCHORAGE, ALasKa3 
- Reersrers AND RECEIVERS, Farrpangs ANnp } Nome, ‘Anaee | | 
In order. to conform to the or der of the Secretary of the Interior 2s 
of October 3, 1929, transferring supervision of all reindeer activi- 


- ties in Maca, from the. Office of Education to the ex. officio. Com- os _— 


- missioner of asia representing the Interior Department, subject | 


to the general supervision and control of the Secretary of the In-* — 
_ terior, effective November 1, 1929, the regulations governing the leas- 
ing of lands in Alaska for grazing livestock issued in pursuance 7 


of the act of March 4, 1927 (44 Stat. 1452), approved January. 7 


-- 1928, contained in Citculnes Nos. 4911 and 11887, are hereby | | 


amended by substituting for sections 8 and 4 thereof, the following: 


8 After the establishment ofa grazing district applications for — 
_ Jeases may be filed in the proper district land office. Applications 


should be filed in duplicate except applications for reindeer gr azing 


. which should be in. triplicate: 


: (a) Applications to lease lands for: relideek er azing filed. bea na~ 


| * tives of Alaska or associations: of such natives may be filed by the | 
- natives themselves or through a supervisor. or other responsible: 
_. official designated by the ex officio Commissioner of Alaska for the 


Department of the Interior. 7 

(6) After a serial number has been cere by ine register of the | 
district land office to an application for a lease, one copy will be: 
forwarded to the Commissioner: for the Ganeral Land Office and. 


one to the chief of field division, Anchorage, ‘Alaska, each copy to 
be accompanied by a status report. If the applcation is for rein- 
deer grazing the register will attach to the triplicate copy thereof a 


; status report and will make such disposition thereof | as Ng be: 
requested by the said ex officio Commissioner of Alaska? a 
(c) Applications for leases must conform supeeeey to the. 


- appended B orm (4-469).° 


3 Revision of Circular No. 491, of. February 24, 1928, not published i in. “this volume.—Hd,. 
_? For Cireular No. 1188, see p. (245, ante. —Ead. 
Li * Form ae omitted. 
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4, The chief of field division will cause an snvectioation to bs made 


ae of all applications to lease for grazing. purposes except of applica- — 


tions filed by natives of Alaska for reindeer grazing and report to 


the General Land Office as to the livestock to be grazed on the land; _ 


as to.the carrying capacity of the areas sought; as to the iinprove- | 


ments, if any, existing thereon; as to their use and occupancy and as 


-- tothe feasibility of granting the lease applied for. Recommendation 
should also be made as to what rental should be charged and whether ie 
such charge should be deferred for any particular period. _ 
(a) The said ex officio Commissioner or such official as he may 
designate to act for him, will make: report, in duplicate, similar to 
that described in section 4, except as to charge for rental, on all ap-_ 
plications to lease for beindes grazing filed by natives ‘of Alaska. 
The report will be filed in the proper district land office. The reg- 
ister will transmit the original copy to the General. Land Office. and 
the duplicate. copy to the chief of field division. » 7 | 
(b) The chief of field division will submit to the Generel Tana | 
Office such report and recommendation as he. may deem proper in. 
connection with all applications to lease jands tor reindeer grazing 
filed hie natives of Alaska, — : : 
| eh ent y oe ENCe Miborce 
2 | Commassioner. 
Approved: bayt” ge Gs 
JOHN i nw. eo 
_ Assistant Secretary. » ae oer a as 





MISSOURI PACIFIC RAILROAD COMPANY Vv, . CHOCTAW, OKLAHOMA : 
AND GULF RAILROAD COMPANY (ON SCORED ON, 


| “Decided December 3, 1929 


atieeats ingoe Secesrion—Acune-poomne OF Reason. Me as 
JA subsequent appointment of an agent to select. public lands for a State by the 
~ governor of the State: and. ratification. of ‘the acts previously performed 


by such agent relate back and are equivalent to: a prior authority. with —_ 


reference to selections made by the agent prior to his appointment, and — 


- such selections are effective to defeat intervening’ selections made. on behalf —— 


of another - or others. 


Epwanrps, Assistant ieee 


“Receipt is acknowledged of your 1D. L Phillips, Rand: oan _ 


- gioner, Missouri Pacific Railroad Company, Little Rock, Arkansas] a 


communication of October 18, 1929, requesting peconaderaniow of | 7 


departmental decision of ‘September 4, 1929, in the matter of con- ~ 
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* flicting iene filed iy tic Missouri Pacific Railr oad Company and 
~ the Choctaw, Oklahoma and Gulf Railroad Company. - . 

_. The decision referred to holds-in substance that fee snes 
the appointment of one George B. Pugh, as agent of the State of 


_ Arkansas to select lands granted by the act. of February 9, 1853 


a (10 Stat. 155), was not on file at the time the selections in question 


"were made, his subsequent, appointment. by the governor of the State, 

and the governor’s ratification of the acts previously performed by = 
| him, gave. the selections full effect and ee them good from: the - 

‘beginning. » . 


_ Exception is taken ie re cca aor aa onal shade the asitich: 
‘tion of the selections made by Pugh did not make them effective as’ 
. against the intervening selections made | in due. form. for the Missouri 

Pacific Railroad Company. weg  &h ot» 3 ne es 
You further state that a catetils ae in the office of the governor _ 


and also in the office of the secretary of state of. Arkansas fails to | 


disclose any record of the appointment of George B. Pugh as agent 
of the State, although it was stated in. the decision ed: to that — 
the appointment was filed.in the Gener al Land Office April” 1, 1929. 

Notwithstanding your. failure to find a record. of the appointraent, 
the instrument, as stated above, is on file in the General Land Office. 
The appointment was made by the governor March 21, 1929, and was 
duly attested by the secretary of.state. — . 

The department. can not acquiesce in your contention that the re 
sequent ratification of the acts performed by Pugh was inoperative 
as against the intervening selection. of the lands for the benefit of the 

company which you repr esent. It is a well-settled. principle of the 
law of agency that when the facts connected with the doing of an act 
- are brought to the knowledge of him on whose behalf it was so done, 
he may. decide to sanction ane confirm it and adopt: it as his own $ | 


and the ratification of an act. done by one assuming to be an agent ns, 


relates back and is equivalent to a prior authority. . | 
In the instant case, the record shows that. Pugh’s appointment as 
agent of the State was made to relate back to “April 13,1928, and 
his acts in making prior selections are, by’ the same > instrument, ex: 
: pS ratified and confirmed. Mae goes pee : | 
In the adjudication. of State railroad. es it has been the general | 
* practice to recognize the beneficiaries to whom the grant: has. passed | 


by State legislation and to honor the action of the beneficiaries with. a 
_. out further ‘specific authority from the State in each particular’ in- 
stance. The action taken by the Secretary in his letter of July 18, 

. 1895, referred to by you, wherein the selecting company was required 


to furnish evidence of authority from the State was a departure from. | a 


_ the general, pr ne but even in that unusual ‘¢ case the selecting com- on 
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| pany was given 1 opportunity to farnioh: fhe required eviaenes of a 
authority. "That action was doubtless taken asa measure of precau- 


~ tion and further assurance that the company still retained its status 
as the beneficiary of the grant given by legislative act of the State. 
- Tn an analagous case where the statute required the filing of a map 
of general route by the governor, or by his authority, it was held that: 
the filing of the map by the ee ere company was sufficient, and - 
that the omission of the governor to file a: map designating the route. 
of the road was matter of form rather than essence. See Gilbert v. 
| McGregor and Missouri River Railroad Oo. (9 Copp, 134) and at- 
lantic, Gulf and West India Transit Railroad Co. (2 Iu. D. 561). | 
_ In the present case we have the appointment of the agent by. the _ 
governor and confirmation of the act of the agent in filing the selec- 
| ees thus curing any supposed defect in the original filings. | 
No reason is seen for entertaining an. opinion different from that. ~ 


Heesteior expressed. 3 
: : Reconsideration iene: 





‘REFERENCE TO” ‘SECTION’ 29° ‘OF THE. [DEASING’ ACT: In’ “PAT... 
ENTS FOR -NONMINERAL -ENTRIES—PRIOR | _INSTRUCTIONS 


MODIFIED 


Instructions, December 8, 1929 


HOMESTEAD mae TOCK-RAISING Homusreap—Parent—O1 7 AND Gas Tange 
| PROSPECTING PerMit—RESERVATION. | fe, Be! 
_ A final certificate and patent for nonmineral Sntcy need not contain a refer- 
ence to section 29 of the leasing act of February 25, 1920, if the oil and 
-gas claini to the land has been finally eliminated prior to the issuance of the - 
final certificate, notwithstanding that the reservation required by the act: 
. of July 17, 1914, or other like reservation such as that contained in the 
stock-raising homestead act be retained. _ | : a‘ 
PRIOR DEPARTMENTAL INSTRUCTIONS Moprrtep. = 


Instructions of July 2, 1925 (51 L. D. LO) modified. 


THE SECRETARY OF THE Lyrerior: : ; "te 2 
On July 2, 1925 (51 L. D.. 166), ras instructions. were given by | 


the department: as to the necessity of making a reference in the final 


certificates and patents issued thereon to section 29 of the leasing — 


act. Itis particularly stated in connection with such necessity that: 


~~“ This is. true even though the prospecting permit or lease which — 

-antedated nonmineral filing has been canceled before patent issues ” 
In many cases since the present oil conservation policy was put 
into effect the prior oil and gas permit covering the lands. involved in | 
| homestead and other entries has been canceled, and in other cases 
- Upon .a request for reconsideration. or reclassification of the land | 
, the. Survey has. Reported the land to be nonoil and nongas, thus _ 
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siuhinataee any selects: for. eforsucs to section 29, aid i in ie latter 


ot cases as to reservation under the act of July 17, 1914. 
The main object, apparently, i in inserting a ne ferences to section. 29 oe 


in the final certificates and in the patents is to advise all. concerned _ 
~ that no compensation may be obtained by the nonmineral entryman 
from the prior mineral claimant for damages to crops and: improve- | 
ments. A different condition exists as to right | to compensation where _ 

oil and’ gas application for permit or lease is filed soeee wand to | 


=. the initiation of the rights by the nonmineral entryman. — 


Where the oil and gas. permit 1s canceled prior to. the j issuance of 

3 finial certificate there would seem to be no necessity for making a 
reference to section 29 because the prior oil and gas claimant is 
eliminated, in whose favor’ section 29 is invoked, and anyone also. 


filing such oil and gas application thereafter would not be entitled a 


to any protection against the entryman for damages occurring. 
I believe, therefore, that the reference to section 29 should | be 

omitted. froth all final certificates and patents based thereon, where - 

it is shown that the oil and gas claim has been finally eliminated, ee 


even though the ‘reservation. under the act of July 17, 1914, be - : 


retained, or other. like reservations. such | as ‘those contained in the 
stock raising homestead entries. | rac : - 

This action. would. place these entrymen. in “ihe same pono as 
those who have made their entries. ‘prior to initiation of any rights 
under the leasing act, and it seems to me. that: there should. be no 
~ distinction | ‘under the facts stated. Furthermore, the reference to. 
| section 29° in. the patent: has, i in ‘such cases, no meanings, force or 
effect. ge & ee Bo | 

If you. agree Hoccwith- the aeparinetal instructions of J uly 9, ae 
1925, will no longer be followed. tg 

se. C. Moons: 


e ommissio ner. ae 


“Approved: _ 
_JoHN i eas | | 
| _ Assistant Seoretary. 


| _~*ELIJAH a MERRILL 
‘Decided December 5 1929 


-Porasi. Lanps—Case Srre_—Muvmaat, “Lanps—D1scRprioxARY Avrmonrry | OF Zo. 
THE. SECRETARY OF THE INTERIOR—STATUTES. 


~The provision in the act. of October 2, 1917, authorizing fhe Meerctaey. of the eee 
Interior to- permit. the. use of public: land for a camp site, and other pur- 


poses. connected. with ‘the proper development and use, of. potash ‘deposits 
- cover red oe a permit or lease issued pursuant to that act, is merely ¢ a Aan | 
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‘tory’ privilege within the discretion of that officer to grant or deny, and 


does not vest in a permittee or lessee any. right to demand a permit for. z . es 


Such use. 

Porsasy Lanps—Camp Srve—STATurEs. “3 meg 
_ The act of February 7, 1927, which repealed. the act of ‘October oe 1917, did. = 
“not continue the provision contained in the earlier act W hich: authorized the — 
3 Secretary of the Interior to permit the use of public land for canp site 

and ‘other purposes -in ‘connection with | the development of. potash deposits, 
~ and consequently authority. to grant a permit. for such’ use to-a holder ofa | 
- potash. permit or lease oder the original act ceased ‘upon | the date of — 
its repeal. | . 7 


| Epwanps, Assistant Secretary: | : 
This is an appeal by Elijah J. ‘Merrill feats a een Fe the Cie 


-- missioner of the General Land Office, dated August 26, 1929, reject- 


ing his application for a use permit for camp site, covering lot 2, . 
Sec. 31, T..25 S., R. 43 E., M. D. M,, in. connection with his potash 
lease, Sacramento 020744, covering adjacent. land. 

| The lease was granted. January 2, 1924, under the act of October. 

29,1917 (40 Stat. 297), which act was repealed by the act of February 

7, 1927. (44 Stat. 1057), eee to > the Peper of the mining of 

potash on public lands. . — a. ae es 

Section 3 of the act of 1917, supr Cy , provided— | | 
‘That in addition: to areas of such mineral land to be included 1 in pr ospecting 
permits or leases the Secretary of the Interior, in his" ‘discretion, may issue to — 
a permittee or lessee under this Act the exclusive right to use, during the life - 
_ of the permit or lease, a tract of unoccupied nonmineral public land not exceed- 
-ing forty acres, in area for camp sites, refining works, and other purposes. con- | 
nected with and necessary to. the proper development and use | of the Geposits 
- covered by the permit or lease. . 

In accordance with the above quoted provisions, regulations were 
issued prescribing the conditions under which such ‘applications . 
could be applied for and granted. Potash regulations of Mar ch oi. 
1918, Circular No. 594. (46 L. D. 328, 334, 335), | 

“The act of 1927, supra, contains no provision. of | similar import, 7 
nor anything from which authorization to grant such permits ee 

be deduced. | oa os 7 | 
_ The commissioner rejected the senleation ie Tee of author ity to - 
grant 1t under the provisions of the later act. 

The appellant contends in substance that. the right to sieht a, per- 


mit ig an integral part.of his rights under his lease granted under a 


the former law; in other words, that the right to a camp site is an 


incidental right that flows from. the grant of the lease, which he is 
free to exercise and which may not be rightfully or equitably denied 
him when the occasion and need, as now exists, arises during the — 


term of the lease, and he is entitled to the samé degree of enjoyment : 
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of privileges: in working his lease, as any other lessee. eat. was an 
; granted such permits. — s | : veo es 

The above-quoted. provision for a use permit was no more ina Qe 
’ statutory privilege which the Secretary i in his discretion. might grant 
or deny. It was not exercised before the law containing it was 
repealed. The lessee “acquired no vested pam to such. perme by 
force of the statute. . : 


In Cooley’ Ss Constitutional Limitations eighth cition, p pee 749, 7 _ 


1s said— — 


‘First, it would seen that a right cannot be considered a vested right, unless a 


it is something more than such a mere. expectat -On as may be bas sed upon am 
anticipated continuance of the present general jaws: it must have become a 7 
title, legal or. equitable, to the present or future enjoyment of property, or ‘to 
the present . or future enforcement of a demaud, or a legal exemption from a - 
demand made - by another. Acts of the. legislature, * # -F cannot be 
regarded as opposed to fundamental axioms of legislation, es unless they impair “as 
rights which . are vested; becatise most civil rights are derived from public 
| laws ; and if, before the rights: become ‘vested jin particular individuals, the 
couvenience of the State procures amendments or ‘repeal of those laws, these 
individuals have no cause of complaint. The power that authorizes or pro- 
_ poses to give, may always rey oke before an interest is. perfected in the donee,” can 


See also Lewis’ Sutherland Statutory Constructi on, volume 1, section: 
204, and cases there cited: = ig ; 
he grant of such a peimié. 1s. not jecred by the farms - Ae aa 
acy, statute, nor is the right to it expressed | or implied by the. — 
~terms of the ice By the repeal of. the act. conferring | the privilege, 


the power to o grant it. ceased. The commissioner's as must be . 


THOMAS MORGAN 
Deciaed, December 18, 1929 


‘srook-Ra AISING HomesTeap—WatEr Houms—Warer ibe Uren ae 


An Executive order. withdrawing lands: containing | springs or water wets /: 


ig: ineffective as: to a tract of land containing a spring the. right to the use 


-. of the water in which had become vested in an individual prior to the | 


withdrawal: and had not been ‘abandoned, relinquished or. otherwise termi- 
nated in accor dance with local customs, lays and decisions of the cour ts. 


_ Epwarns, Assistant Secretary: | 7 
This is an appeal from a. decision wherein the Gi cee of - 
the General Land Office, on June 19, 1929, rejected an original stock- 
raising homestead application under ane act . September 5, 1914. 
(38 Stat. 712), for S. Wy SW. Y/, Sec. 14,8.148 4,SE.4%5 Sw. Uae, 


Sec. 15, N. 4 NW. 14, NW. 14 NE. if, See. 23, TAN, R. 103 W., th 


oe M., Colorado, containing. 820 acres. 


GE AGT x6, DECISIONS RELATING TO THE PUBLIC LANDS ae [Vol 


ee sedate as to. springs and water holes was filed by claimant ‘in _ 


7 “‘ahiich it was asserted that there was on the land no spring. or other - 
. . body of water, except a very small seep spring. which furnishes only 


enough water for a smal] domestic supply, probably 250, Cecil pel o? 


day, and the : spring is not used by the public. 


On March 80, 1929, the Director of the Geological Survey; in eon. ~~ 


a . nection with the showing as to springs and water holes, reported—_ a 


7 Field investigation made last season discloses that the above described land o ea 


| contains a small spring which is the only available source of stock- water supply. 7 


on an extensive area of open public gr azing land. It. further appears that the . i 


land is more valuable for this watering place than for. any other: purpose and. - 


accordingly it has been included in Public Water Reserve No. 107 by Order of «i os 


Interpretation No. 87, signed by the Secretary. March 15, 1929. 


The commissioner found that the lands had been designated’ under | 
_ the stock-raising homestead law} that the second entry showing was — 


satisfactory ; that the lands were withdrawn pursuant to Executive 


order of April ue 1926; and that the order does not apply to. valid 
settlement claims initiated prior to the date of the order and. there- a 
after maintained in accordance with applicable law. ~The commis- 


sioner ‘pointed out that the application embraces the same land in- 


cluded in the claimant’s relinquished. entry, and that i in an affidavit, _ 
_ filed in support of his second homestead. application, the deponent 


| 3 affirmed— 


T aia not. live on it. 5 iriade io: resery oirs and : a aig ‘out and took posses- : 


~ gion and used it for the past five years. 7 . - 
The appellant averred that *nobwithstanding: his’ previous state- 

ments, as a matter. of fact he had resided on the land for at least 

three months each suminer during the life of his former entry; that 


he had not lived there a sufficient time. to make proper final proof ;- 


that he did not have a habitable house. completed, but. had a dugout | 


together with a sheep. wagon; that he lived-on the land using the — 


- dugout.and. sheep wagon every summer for at least five years prior ‘a 
_ to his application; that during this time. he used the land for. grazing «| 


his live stock during the grazing season; that he hauled logs. and. 
~- had same on the land, with other satel: with which to build a. 


house during. the life of his former entry, but was unable to meet 


| the requirements because of ill health; that he has_ in “good faith"; 
-Maaintained settlement right and acts of ‘opilership: since date of first .. 


entry and is still maintaining claim to the land. The applicant also: — _ 
alleged that no other person, company, or association has. ever used 


ee any of the land for grazing purposes ; that he has expended $200 - 


in permanent improvements on the land;' that when he first: applied ~ “ 


~ for entry he did not water stock. because the. spring was only a@ seep, - 2 


a and by development thereof it would run not. to exceed 250 0 gallons = 
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: of water per day ; thats ny order tochave’ water for atook lie built two | 


reservoirs on the land. SO. “he could catch - spring: runoff. water. and eee 
water after hard rains. ~ Affiant ‘further declared that the gulch eee ere 
which’ the: spring is located isva- part: of. -~what.:is: known. as: Cotten: ious 7 
- Wood Creek, or Cliff Creek, from which’ he has’ an: adjudicated 
water tight’ with a-priority’ dating July: 1,: 1885, which: ‘appropria- 
os tion includes 1 more » water than. the sie can ae hadith affords during ave Pe 


a Petitioner contended | that for x more. ‘than. twenty-« -one. 2 years. ‘Tast. ‘past “se 
-.. no. other person, company, or- association: has: ever: used the. lands Or Pee? 
| the ‘water’ for: their’ live: stock, but he has: run: his. own stock on the. 

- + Jands and he has. used the little water on same. The: eappeak's was: cor- es 


- roborated by three persons: Rk 
Section 2339, ‘Revised. Statutes, provides i in: a part eh re ss 





| Whenever. ‘by priority: of possession; ‘rights: to ‘the. Use” “of: walter: for: ‘mining, ie ee 
agricultural, ‘manufactiring,; or: other. purposes: have: ‘vested “and accrued;.and; © >... 
the same, are recognized.:and: acknowledged . by the localcustoms,: laws,. and) ks 
Y the. decisions of courts, the: possessors. ‘and: owners of such: vested. Hehts. sabe tua bree 
a be maintained and | protested | in A the s same. J ce oe = 


a re 


wl hag Ve 


i ee dna) still: has. a “vested She to. ee use ‘of itch’ ‘waters, ntage. e Pied ms oe 
os been’ abandoned, ‘relinquished, or “otherwise terminated i in decordance. oan 
- with local customs, laws. and. decisions of. courts. “As 





Fs vid 


| ‘right “ne subsequent: law, or; ‘proclamation, or sale, would’ be con- 
~~ strued +o. embrace ity or. to ‘operate | upon. ‘it, ‘although’ no’ ‘reserva 








: tion Were, made of. it. Dp » Leavenworth, eb. ‘Railroad: ‘Company Be - Laas 
: United ‘States (92 U. Ss. 33) Ft astinge, oe, Railroad, Compan * ve mS 


: Whitney (182 U.S. BB). 
This. department. has uniformly, reebgnited” ‘the right: ot one. in 
the situation of Morgan’ to acquire, under’ any ‘applicable. law, the 


ea 3 ‘subdivision upon which. the well, or spring is located.' “See. Wagener 
ov, Hanson. (50. LL.D. 355) 3 ‘Mitchell. ‘v. Ferguson (OL LD. 128). 


AS. to the other subdivisions sought. by. ‘him, there . appears ‘to be no 
‘objection to the allowance. of his application. | eee 

ae Eb ey therefore, ordered that’ the ‘Executive’ order. of ‘Apa 1, 
1926, be held: not applicable, if and’ when. it shall appear to. ae 


. « ‘ E satisfaction of the Commissioner of the: General Land Office that the 
ca epplesnt has: a entailing? vested sige to the waters of “ spring: in 


Peery Ng 


— for disposition of. the case. in, "accordance herewith. ie ee : 


i unger iyi t lavie FL GEM: berry ae : abc ty sf . “alae oe Be Ee : | Remonded: 
HP os sae eyes ee 5 20h aig z ny te = ? fy. ih “s. nh ; hy : pee age etn Pe oe oper me eye, ee xe Tite | ry : rane 





against such. a a 


a 
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Pong sida. on ok . ‘BESTUL ON REHEARING) 


i fod re 





- Decided December, 26, 1929, 


ee 


t ret r 
4 trey faa ute Uaue 


hee OsndoN: AND!) \ CATIFORNTA Rarinoap Lanps‘—Tincnan “Lans'-Hxcuanon vor. oe 


oe 9: Lanps~-Srarures.: ae , an 
The act:.of; May: 31, 1918; which authorized, the denretary of the. Interior. are ee 
. _., exchange, revested. lands’ formerly. within. the grant. to the Oregon: and Ege a. Se 


oo -Epw. ARDS, “Assistant Secretary: 


ae - California Railroad. Company - with: ‘a view. ‘to. the consolidation of the 
+ holdings of public timber lands is not: limited to. timber lands, but ‘applies . 


2°" with” equal: ‘force to. agricultural’ ‘lands, and. where: ‘it is’ advantageous: to. eri 


Se ; 12. the: United ‘States: to: exchange: ‘eut-over ° ands: ‘or. lands: ‘with: a. reserva. ss : 


Pee tion: of: the timber: thereon: for. timbered, lands,; such exchange + ‘ig: within: ae eG 


» «athe. provision of. the statute: he er ois ; 





‘By decision dated: ‘September. ane 1999, ‘the: ‘Gométhiaiianen: ‘of: be the : 


a Uae: Land: Office, swith: departmental: ‘approval, rejected: the: ap- or 


a pba of A. ‘Te Bestul to: exchange: lots: 1, 25 re and 8. of Seei: 26, < 


a eee ‘15° ne Og is, R 12 W,’ W. M, Orseons ‘andse” the: “Soviet: igs 
oe < wof the ? oe of May. 31, 1918° (40: ‘Stat. 593), as. ‘extended to recon-. > 
ees g veyed. Coos: Bay Wagon. Road grant. lands by, the act: of Ju une xs 1PeN 


— (4h. Stat. 758)... A motion. for rehearing, has been filed. “ ee 
oe The field: officer having § supervision ‘of such. matters had \rebovisd =a 
‘ that ‘after.a- conference. with. the. applicant. the. Jatter’ had. agreed. . 


ee ea Bpdity his a SBphicasion. to the extent, tof seogpting. fod land oe - : 7 ; 





a of th a on. cine last- deseribed iedisia : The. field ie nt for : 7 | 
Ss that’ the proposed. modification would equalize. values, and. that. the oe 
exchange would result in an advantageous consolidation with edieins: eee 


ing Government, timber holdings. | 


‘The application was rejected on’ ae wiand: that the ao of May ~ a 


ae 31, 1918, : SUPT ES : did. not authorize the. passing: of title thereunder. a 


AOR ‘after’ the tinben: itself has. bode: sold; “that. no. disposition of ‘th 6 : : oe 
land itself could be made before the sale ‘of. the timber thereon, 


os and” that: after the timber has been sold. and. removed the land must ge 
=o 2 - be opened. to homestead entry. . Ta ea 


The act. of May 31, 1918, supra, _ provides i in ‘part— 


_ That: the Secretary. of. the. Interior, in. the. administration of. thie Act « of. J fang. od ae 


ee ninth: nineteen. hundred’ and sixteen, Be ‘is. ‘hereby authorized and em-. ‘ | 
Sate powered, in his discretion, to exchange lands | ‘formerly embraced within. the. 
a, grant to the Oregon and’ ‘California’ ‘Railroad | Company. and ‘revested: inthe, ~ 
> United States by said Act’ for other ‘lands’ of’ ‘approximately equal: aggregate. wid, 
value held ‘in private ownership, either within or contiguous tothe former. . 
Nahe? Himits of said grant, wien: by. such. action he- will be: enabled | thereby’. ade Cae a. Figs 


vantageously to consolidate ‘the ‘holdings of timber. lands, by ‘the. “United ice oe 
States... a ee Sar yeh ena Ae oe isd Oe soe ee he tat ace OR te Stak 


<a, fee Pe “DECISIONS RELATING TO THE ‘PUBLIC: LANDS. mee eye: |! ae 


Upon mature voisideration; ‘de ‘daparanent’ is — opinien: an no z | 


eae objection ‘exists to’ the’: ‘passing of title‘to: lands: separate’ and apart ea 


from: the timber: thereon.» The ‘act’ of May. 81, 1918, supra, is’ not. 


a ~ limited: to lands: of class. 2. (timber); but’ applies with. equal force. to: ee 

" Jands of class’ 3: (agricultural) , the only question to: be: determitied =. 
- being: whether: the’ timbered: lands’ given. In- exchange. are of: a value en 
equal to: the ‘grant: Jands- sought’ to be. acquired... ‘Tf it is to the) 2 


7 advantage of the United: States to trade cut-over: lands: for timbered) | 


._lands‘or ‘to, trade lands on which: the timber’ is reset'ved: for timbered; : 
| lands, : such. exchangé. would ’ “be within the. provisions: of: the Jaw.’ 


' The applicant, ‘in effect; promises: (as: a basis: for: ‘the. offering: 


of, the: ‘timber on: ‘the SW. yy! SW: 4 said. See.: 15). to bid the ap- 
praised: price “of the: timber, ands o' ‘reason. pPeee why: the ‘Genber: ee rs 


should not ‘be. offered’ for’ sale. SW Se ater patna 


This’ should: ‘pe: ‘done ‘hatonet the: saath: 3 is? Sneed ee 
As’ also: ‘noted’ that’ ‘the. ‘selected: land: will be: ‘subject: to.the: condi: 2 
tions ‘and: reservations: Of: séction 24 of the. ‘Federal Water: Power: ie 


~. Act, Bestul' having: ‘so consénted:’ be 09 Leet Eee ae a i 
one view of the: foregoing, the: modified aipplivetion 3 is. s:approved: foe 

) examination. “The ‘cruise: ‘will be: made: provided the applicant. de-, 
et posits: $40° with’: ‘the’ ‘register | ‘of the: ‘Roseburg,’ Oregon; land. office: 
pursuant to paragraph By of. the seprlintian os J uly 1, 1918, , Circular 


No: 611 (46 Le D/424)o 00 8 sols 


ee decision. bE September 2 24, 1929, 1s’ s recalled and abated: 


mM otto on x ewstained. be 


/ ANNIE, KOLDEN, _ WIDOW oF NUT A ‘KOLDEN 


“Decided. December 31, 1929 


“Inpran: PinnscTout ‘Prox: ‘Lanps—Homesreap- ‘prey Wmow; “Hers; 3 = “De ae 


1she—PaYMENT—RELINQUISHMENT LAND DrrarTMent—P. ATENT. 


"Where the-widow ‘of. a Homestead entryman, on Fort Peck Indian lands who, 


ji: “prior to. his. decease, had. done: everything required. of. him to-earn legal 7 . . = 
title except. to ‘complete payments of the purchase money, “applies to have. _ 7 
- the moneys’ ‘paid by him eredited. on a” ‘reduced area, and the furnishing of — 


8 relinquishment ofthe remaining area’ ‘would: be: ‘purdensome. and: involve 


ec - complex » -and: expensive. court - proceedings: ‘because of. :minor, » heirs, athe: 
— ee Land. Department may,: in: the exercise. of: its. authorized. equitable. adminis- eee 
stration, issue. a° final certificate and: patent. in the name of. the: deceased eee, 
entry man. for such area,as had. been: earned ; Query: Is: the. widow under. : 
Section 2291, ‘Revised. Statutes, entitled ‘in. such case to. complete: payment nt, . 


im 308 the purchase money. and take One in: her. own: name, and right? 


ee Epwarps, Assistant Secretary. 


| 740 ann DECISIONS. RELATING TO THE: PUBLIC LANDS, = - ~ tyr oe ate 


This case is submitted by the a of the. ae | land a 


Office upon: a question of the sufficiency of a relinquishment. filed by: eo 
Annie Kolden, widow of Knut. A. Kolden, . deceased, of certain de- 


ie scribed lands, being a: part of homestead entry, . Great Falls 055088, | 


made by the said Knut A, Kolden within the former. Fort Peck 
Indian: ‘Reservation, Montana. ~The purpose: of the relinquishment-_ : 


“is to: justify, : under well-settled. practice: in. the administration of: 
a ‘Fort Peck Indian lands, a ‘reduction of the area of a, homestead entry, OF Soe 
by the transfer of payments theretofore made. upon. the. larger tract 

as payment in full for. the reduced. area and. the issuance, of patent — = 


therefor. See Virnand C. Walters (46 L. D. 282) and paragraph 
8 of instructions: of. April 23, 1998 (52 L. D..352,:353)... me 
Tt transpired i in the. natant case that. the said entryman, Kia a Sia 
_ Kolden, hiad before his. death, submitted . final: proof: of: “compliance ers 
~ with the ordinary provisions of the homestead. law—settlement,._ 


” residence;: cultivation, and. the. presence. of ‘a. habitable: house on 
_ the land—but.cash. payments. thereon. had. not: been. fully. met, hence | 
at the date of his-death he hadinot.earned the. -legal title... In. this: 
_ situation the usual proffer was. made’ by the General. Land. Office. to = 
transfer the money: as above stated, upon. the execution ofa proper 
- relinquishment: to the. United States, ‘The Commissioner . of, the — 
- General Land Office. correctly. held. that. the. relinquishment filed by — 
the widow was insufficient. Assuming for the sake of.the argument, 
. but not affirming, that by virtue of the: provisions. of section .2291 i. 
Revised Statutes, the- widow. of: the. entryman. in. such. a, case may, 
by: ‘payment. of money due on the entry, take. title. to the land ine 
her own name and right, yet it. remains true in this case that’ she has~ 
not offered to make such payment. What she seeks to do is to_ 
relinquish’ part’ of the land. and. take title to: ‘the: balance: through the 
‘fortuitous: circumstances of an. administrative transfer of money 


paid by the entryman. himself. But. it is complained that. the re- 
a quirement: that the. other heirs join. her in the ‘relinquishment ig i 
os burdensome. and that it will involve complex and: expensive court a 

a proceedings. * This. is obvious, there being minor: heirs, and should — 


ee not be insisted upon if there is'a legal way out. of the difficulty. ae 


There would seem. to. be. no. valid. objection. to a ‘course which. it is 


ee believed will. do away: entirely. with the relinquishment._ as follows: oe 


The. Commissioner. of the. General Land Office...will: transfer the. pune 


le “money. as as usual in ‘such’ “cases, issue a final: certificate: and. patent mes 
> -in- the name of the. deceased entryman for such land’as: ‘has been 


~~ thus earned, and. cancel the entry. as to. the balance. See section 


> | - 9448. Revised Statutes... This. course. will. satisfy. all rights of the . & 
| "widow, and. relieve | against the complicated and | unsatisfactory. tae 


a pan Boe “DECISIONS: ‘RELATING TO THE. ‘PUBLIC: LANDS 2 GAL 


- prowedre n now in n force as to cases: s where the entry 1s: : not completed he ae 


peta. 


a It wall’ also weit: in 80. 5 Be as ‘the Land Depaitinant is -puthabiaad. = 


_ to settle it, the effect of a certain deed made by the entryman to his 


6 “wife after he: made final proof as aforesaid, which has been recently — i 


. submitted by the widow as evidence of ne right to make the relin--. ee 
a - quishment_ heretofore. Toquized.. At would also ‘take: care’ of =) 


oe “this entry hetore final proot: ‘said to havé been given ‘by the. entryman - 
-_tosecuré the ‘payment: ofa debt. arising upon the ‘purchase ofa-farm 
tractor and other agricultural implements in an indefinite sum of = 


"money. A. disclosure of interest in such a ‘mortgage was given to 


the local officers August. 8, 1918, by: the ‘Advance Rumely Thresher ae 


~ Company, Incorporated. “Whatever : may be the status of the widow eae lee 


: under: that deed or the rights of: the mortgagee under the mortga, ER o. 7 es 


to the land earned 1 in ‘application of. the rule of after- acquired title, oe 


it is: certain. that. by the plain: terms. of said. séction * 2448, Revised. ; ' 
Statutes, the. title: to lands. designated ' in’ ‘the. ‘patent. jssued there- zed 


under inures to. ‘and becomes vested. in: the = heirs, devisees, or. 
assignees. of such. deceased patentee as. if the patent: had: issued. to | 
= the deceased. ‘person during life.” “Se BE Pees ooh 
~» Farther; and. generally’ as to, sich a. relittfuialimant: as is. 6 pioffored - 
in. this case, i it. ‘Serves No. purpose, except’ asa designation. by. a. sup- 
posed party in. interest. ‘ofthe land. for..which- patent ‘is desired. | 
It is in no. legal sense an election; becatise there ‘are no legal. rights 
involved. The entry 1s: subject to cancellation. out. of hand because 
title has not been earned. — If, therefore, i in the exercise of atithorized | 
| equitable: administration | the. Land Department elects: to issue a. 
‘patent. as above indicated; ‘the designation of the land to be patented | 


Isa function: of: government, in the exercise’ of which : a, designation — 


by a party” or: ‘parties: in interest’ may or wnay, not be. ody “The... : 
General J Land Office will H pracbed: heaton. ee 


a © Afrmied with 1 instructions. ae ge 





STATE OF NEW “MEXICO 
Ls "Decided December Bt, 1929 | | 


7 we 


a “Sexo Lisp’ —Temetrre-—-Suceorcot—Ois- AN Ga AS” oh aNDs—MINE L Me 


- Lanps—Drscovery—EQurran1e. ‘Crim _HivDErch,,. 


“The: showing. as: to. the. mineral. character of. land necessary ‘to. defeat. ‘the us 


ee oO eating: of equitable , title ina nonmineral. claimant | at the: time, of the — ar: 


4 ~ “completion of his. ‘daim ‘does not. require ‘that. there must. be. an ‘actual _ 
'. discovery. of mineral; ‘put it suffices if the: known conditions as ‘to gedlogy, = 


oa Seca ‘alacoveries,. and other indicia are. such’ as” to. warrant men - 


‘ a ee : 


— - “DECISIONS: RELATING TO: THE PUBLIC” ‘LANDS | : BYR ae 


5 prudent: and: terperibriced in. eae matters: to: inake: date. oxpendinines ‘ fo = 
under the - belief. that. the.land contains. mineral: of. such, : auallty and -. ae 


. “quantity as to render its extraction profitable. ieee 
| Cour Decision Crrep: AND APPLIED. . Ste 


Case, of. United States a Southern Pacific. Company. et a i at U. 8.1), pan 


cited and. applied. 


_ Epwanps, Assistant Ss eeretary: 


By. decision of. July. 24, 1929, ‘thie. Cuno of ny General “ae 
Land Office. required the. State ce New. Mexico to. file oil and: gas oe 
waiver: as, provided by. the act. of July. 1%; 1914. (88 Stat. B09)» in, 
connection with its. indemnity school- land. Selection. for the. SE. Ye ye 


SE. Y, Sec. 1, T. ILS., R..33 E, ‘N.M. M. Appeal. from that: action : 
_ has brought the « case ‘before the. department for consideration. . ~The 


appeal j is based. on. the contention that. the equitable ¢ title of. the State ee 


ery, 


| ‘completed, it not baviie: been deseified at. ‘that tae as ; valuable for a 
oil and gas deposits: and not. known ‘to. contain; ‘such minerals, ip tees 


“appears, however, that. the. Geological Survey under’ date of J uly 10, - 
1929, reported, to the General Land Office with | respect t to. said tract e 
as. follows: —, Poe Cees 


“The owe: submitted by a. frm: of ‘resident: ‘local: attorneys: in n, support : 

of the alleged nonoil and nongas: value of, the land listed contains 1 NO, 0 evidence’ 

in ‘addition to that already” on ‘file in: the Geological Survey: : 

. ojhe: records’ OL: ‘the ‘Survey indicate - that» ‘on: “August 22, “197, the tand de- 
‘scribed | was. known’ ‘to’ ‘be: ‘prospectively. valuable. ‘for oil: and gas -within® the 

Antent, of. ‘paragraph 12: (e): ‘ofthe oil and ‘gas. regulations, and: to: that extent 

/ Was. properly =: subject. to. classification as oil, and gas Jand.-on. that ‘date: The. 


_ Six. affidavits transmitted . with | ‘your, letter. of Moy, AB, 1929, are | returned . 
‘herewith. | | | | 


The State oneal filed Slecon of ini track ¢ on, Maral 9, ‘1918, % : 


Bets. gi tame | BAN cir es 
: weed ais 


| hee ‘was canceled. because of. failure. of the. State. to: elect. to ‘fale mee 
title with, a reservation. of. potash. to. the. United. States. ‘Thereafter : 


and on ‘May 23, 1927, the. State. applied . for. reinstatement, and. on | 
~ August. 29... “1997, filed | a. waiver | as to. potash. After the: ‘date of. the 


oe filing, and. on J anuary 28, 1925, the State issued an. oil Py 46 
and gas lease covering the said’ tract, which has been transferred dae 


for a substantial sum: 


The appeal i is accompanied. oe eal ‘affidavité designed to Hee fos 
that the tract’ was not of known value. for oil or gas deposits at the 3° = 
“date “when the reinstated - selection. was: completed, and. that: itis | 


not known at this time ‘to’ contain ’ such minerals. ° Tt is contended 


that’ a dry “well in the NW.: Vy. SE. Y of See., 12, cornering with © | 
“the ‘tract, in ‘question, indicates that the tract. is. probably. valueless ~ 

“for oil and: -gas,. notwithstanding the existence, of two producing ere 
owells which were brought in. during the present. year, one of which ~ 
is s located slightly more than one mile, and the other Tess. than three — - 


ee) ae “DECISIONS: RELATING, TO: THE PUBLIC. LANDS” ET MPAB TS Seles 


os miles, povthwét: of this binaby ‘Tt is ae stated: that: theres isa pe well oe 


. = : “about“ three’ miles ‘southwest: ‘of this’ tract which: was. completed one 
August 12, 1997, as a oy) hole and abandoned. : “Tt has : a naepehy « of ee. 


3 i over 4,000. feats ) cee 
eh TEs observed that. oo ie aug, oli: ie te ‘the eontived: cE the ag se aha 


. tract in ‘question while. the two Producing: wells: lie to ithe, znonthwest oe - 


: ae . and i in: line: with this tract. ca ads c ny emer 
The appeal contends as a niproposition’ of vee “think: ‘the ‘equitable oe 


— title of the: State vested atthe time’ of completion: of its-selection = - 


7 unless. the land: was actually: known: to! contain: valuable. deposits. of 
minerals, and‘ that-a classification. of the land: as; being: only: prospec: eS 


* tively: ‘valuable therefor does not affect. the: rights: of the. State: ; 


 fv'The: rule: followed: by. -the;: department: ‘in ‘this’respect is: the: ‘ote ae 
a ‘recognized: by. the: ‘Supreme: Court, and: which: was: stated in the case ae 
Sof United States vs Southern n Pact Coin :2 et fab Aa UL ‘8: dey eo 


3 $ as follows: (syllabi) +: 





“Si. order to” establish: the ‘thiaractet of’ tanas"t in Ea: ‘eotitiection,”'a in, “aaa ; as 
valuable for: oil;. it. is: not: necessary that they. shall have been demonstrated. tO de 


be: certainly: ‘such. by. wells: -actually;, drilled. thereon and producing. oil: in paying. 
- quantities after a considerable period of. pumping ; re “it, suffices’ it the. conditions 


known at the time of patent, as to the geology, adjacent: discoveries, ‘and other. ; ee os 


“j indicia upon ‘which | ‘men’ prudent: and’ ‘experienced ° in’ ‘such’ matters’ ‘are. shown. 
: to be: accustomed. 0: act: and: ‘make: large: expetiditures, : were: such! ‘as: reasonably: 


. to: engender: the belief. that: the: lands: contained: oil; of. such: quality. and: in such: | 


. quantity. aS, would, uaa its. extraction, Profitable, and, i, justify. ioral ng 
that end. ae Oeste te ir nee ; ee 

; “Upon t review: of the reeatd: the, ‘depariaunt is ankle to: hold : as a es 
: thatter of. law. that. the: oldigsification: of: this. land. by: the, Geological : 
Survey...was: erroneous. : | However,’ in, view:. -of the. fact: that:this. 





classification was made. after completion. of, the. selection, re hearing : 

“is: hereby directed;.upon:-a date..to,be. fixed. by the. Commissioner. OE ee 
‘the General Land. Office, 0: determine. as a question. of:fact, whether oe 
.on August 22,1927, the land, in. question: was known tobe, “prospec- es 
oo —? valuable for: minerals; inches oil. and. eas, With this is modi- ae 


3 id Se fe | _ WOODWARD TOWN, SITE, 





“Instructions, December st, 1929 cee a ae 


a 3 “Rienr ‘OF: War = Anannonacater— I Fonwsicrons — -Rargoan ‘Labs - ane ~ Masia Boni gh aig 


The mineral reservation ‘contained. | in ‘the. last | proviso: or the ek ot March ea ae 
- 1922, is a covenant running with. the land, and is applicable’ to lands — eee 
within | an 2 abandoned or. rod railroad. L Tight of way | that Have become: Be Bel? an” 


! eee “DHOISIONS ‘RELATING "TO. THE: PUBLIG: LANDS. SWS 8 


vented) in ia  tamaltoipality. under ‘oné ‘of fie: provisions. of- hae ce potwitl- ok foe 
standing, that;: deeds: executed: by.. the: municipality. conveying these, Jands ae i aS 


fail. to. make: such reservation... 


- os Instructions by Coniniasioner Me ore: cor Te Go Lani: Offee, te, ee 
© Approved: by ‘Assistant Secretary Edwards, to. » Board: ‘off foe eee 


- Trustees, Woodward, Oklahoma: 


“ Qetober 12, and November: 8, 1929, ‘inguiriee: were: Ponte oi ape 


— a Mr. M. H. Gordon: ‘as to whether. or ‘not lots L.and:2, Block 48, and 
ee the: abandoned. right: of way of the Panhandle Division of the: Atchi- oe 
3 SON, ‘Topeka. ‘and Santa: Fe Railway: Company. i in’ | Woodward, Okla- —* 


ae ‘homa, aré, subject to:purchase or‘homesteading, « Rae 
‘The: town site of: Woodward embracing. lands j in’ the s % Sep: 28. ape 


heey 23-N., Re 2 W., Ie My ‘Oklahoma, ° ‘was’ éntered: by! the board =~ 


POE trtiateas assigned: to’ ‘said: town. site, in: trust,-for the: occupants: of | 


said: land under: the act of May 14, 1890. (26: Stat. 109), Woodward. : 


cash entry No. 1... Patent issued therefor on’ Februaty.:.24;. 1894. 


Said patent. exsepied | lots. al and 25: Block 48;. containing: five " geres | 


sand: wassio: 


- : ‘Subject: to ‘the: righit. ot’ way Of the Paihia’ Division a the’ “Atenisou, | Topeka 


ae BL and Santa. Fe Railroad ‘Company. 


, In pursuance. ‘of section 4 of said. act. ad, ‘the. ss sedldination of the 
Pendant of: October. 18, 1904. (33. Stat, 2374), said: lot:1, Block, 48, 


a containing four: acres, kriown: as * Courthouse Reserve,” was: patented. 


to the’ municipal: ‘authorities: for: a’ public’ patk on’ June 30, fete - 
under certificate No. 1, reservation entry, Woodward. | | 
© Lot 2; Block 1; containing oné acre, in: ‘said town: siti 9 was ae . 
an the ‘land’ ‘aifice’ ‘by: proclamation’ ‘of “the: President. of August: 19, 
1893 (28 Stat. 1299,.1997). : This: ‘lot is-still in a' state of: feaérvation : 


| Swundér said: proclamation and i is ‘therefore not: ‘subject: to" disposition . 


under the Tand. laws. ‘Such * resérveé: ‘can’ ‘only’ be restored: by the’ power 


- : | that ‘placed it in reservation:or by? an act of. Congress. | 


~The rights of said: railway. company: to the. lands within the : 


ae abaridéned: right. of" way terminated on the ‘acceptance: by. the United — 


- - 7 - States of the relinquishment: of: thé. portion’ of: the: right. of. way | P. | 
ee abandoned. im. Sec, 95, under the provisions - ‘of the. act. of July Ye 


7 c | 1884 (23 Stat. 7 3)... This tae: was. accepted a as of the date : | - 
Pee of March 25, 1919. > ane. 
The. ‘rights. of said company. to ‘tig shiWquished’ ‘eit ee way gan a 


i | 2 within the limits of the.town of. Woodward inured to the munici- a% a 
Se ae pality of. Woodward under the provisions of the act. of March 8, oe 
.  51999°.(42-Stat..414), without: the: -Hecessity: of any. patent. or: further i 


“conveyance: whatsoever 4 elas ‘the: United ‘States, v cae # the’ 9 following 


cS. mineral reservation? 


ae a2). hey _ ‘DECISIONS: RELATING TO THE PUBLIC LANDS 38 ~ 745 


oO That the transfer of : such: lands shall be subjects to and | contain  ponercnuicd: ae 


‘ 7 in favor of the United. States of all oil, gas,-and other: minerals .in.the land _ ae a 
tis 180 transferred and. conveyed, ‘with the right to prospect for, mine and i remove. ee ae 


a same. os 


Yon aa Be all or. ‘any portion. E: ane abandoned : or. 5 


<7 relinquished railroad right-of-way. strip by parties holding same in_ 7 a 
7: virtue of the grant: thereof to them by said act. of March 8, 1922, Ps “ 


may not and can not include. the mineral: deposits therein, in view ee 


of the above-mentioned mineral reservation, and this is true, as far. 


A as the United States is concerned, regardless. of the absence of any : : oe 
fo mineral reservation clause. in the deed or deeds. conveying. such 


= abandoned or relinquished strip. or any. part. thereof, the above-men-: Ga 


tioned clause. or provision in. ‘question: being a. covenant that runs: 


-s with the land. It is suggested, however, if and when the: municipal © : -, ° 
| authorities execute deeds for any. portion of said relinquished stripy 


a 4 claimed by them pursuant to said. granting | act of March 8, 1922, that is . 


rc there be incorporated . therein a mineral reservation: clause In. favor: cee seat 


of the United States sabotantially. in the Insiguage of the above: : : er 


| - quoted provision of law. ae 





“Abandonment.” 
: ‘See. Contest, 3; ‘Mining Claim, 4, 19; 40, 52: 
_ Oil and Gas’ roe 7} Railroad | Right af Wan, ee 
: 1; Withdrawal, 4, 
Abatement of Contest. a, Ree Pande 

See Contest, 57. oe see 
Absence, Leavé of. i a 

See Homestead, 6.0.5 


Abstract. of. Title; :. ff ; 
See Forest Liew Selection, Ae, 


Accounts.” - = en 
7 ‘See Fees and Goramizsions, 2. oe ee 
L Instructions of ‘May. By. 1088, aecounts, 
Paragraph 85;.. Cireular. NN 0. 616, ‘amended, 


(Circular, No. 1148): =. ae a i 
< ae ds she Gea. se deae: application to the allotment of: homesteads: Or 
“ Adjoining Farm Entry. ee ea | 


See: Homestead, {Te- 


Adverse Claim. te a ee 


Mining Claim, 4-8; 48,49; 50, 59; ‘Notici, 4 a 
Fecreation Lends, 2; School Land, i. ae 


Adverse Possession, | 7 


Seo Color of Title Claims, te ae peat e | “Alienation. ieee 


Affidavits. _ | 
See Water Hole, | 1. 





- Agent. ° ae - 
See Selection, 2 2. 


——— ; 


of public lands for airports and ‘aviation fields 
- under act of May, 24, 1028. Bae N 0. 


“Alabama. 7 ee. 
See Withdrawal, te ; 


Alaska. | 


See Alaskan Natives; Br 
Se. sioner for Alaska; Final Proof, 1; Fur Farming, 





-__Alaska;” Grazing Leases, Alaska; Homestead, i 
_ 2; Mining Claim, 26, 27,28; Power of: Appoint": Bal 
‘ment, 2; ‘Settlement, 1; Timber Culting, 1, 2° 


Town Sites, 1; Trade: and” Manafachirite: 


Page eo “Alaskan Natives.” | 


2 des "Schoo Land, 5 


|. may be changed through amendment;-its.éx--!:*. 
To tent. can not be enlarged because of the. entry-. ae 
|. man’s mistaken understanding with respect. =. 

-. to its location; and those who claim through;': {0 
se the entryman are in no better Position than the a 
—/) > entryman. himself_.___: eee ee or se a a ce 


Answer. = 


Antiquities, . oe 








es 

obo ye ate 

4 ata ~* 

iy dos 
Weg nay 
Fae a 
i 6 

* 


; 2 . Ping oe 
AL, “The ‘Indians. ‘and: other “natives” ee 
Alaska are in the same category: as the Indians’: 


fe ‘residing. within the. territorial limits: of the: 
_ United. States, including the privilege © of re. 

ao “pltleonsbip nc nc-0! cnet Dae ea act OO Pe 

The status-of.an applicant-under the act’ 

of May. 17, 1906, relating. to the allotment of . | 

homesteads -to ‘the: “‘natives”* ‘of Alaska‘ igi 2’ 


analogous to that of the: Indians of the United. ba - 


: ; States with :respect.to. allotments: under: sees 
mo . «tion 4 of the act of\February 8;-18872052.2222°507.0 


3. The act of May, 1, "1906, is a special act 


8 = relating fo Alaskan | natives and is: ‘separate. -° 
> |)» and distinet. from the act of May 14; 1898, | 


which ‘extended the homestead Jaws to. the es 


pan |e district’ of Alaska... 2202 : B07: ve oe 


“4. Section 10 of the act of May: ve 1808, ‘and! 2 
“the amendatory ‘act of: March 3,. 1927; have no: 


ee Indian or-Eskimo. oecupants ‘of: public lands: 3: *.. 
<i]. in the-Territory: of Alaskac. 22s. 2222-22201. :597 


5; The: act of: May: 17,. 1906, does: not pre: .‘! 


eee, Lae EN eC ath - ‘scribe that.the. settlement or. occupancy..of.an': 
See Contest, 6; Evidence, 1; Indian. ends ci - 
17-20; Isolated: ‘Tracts, 3; Mineral . ‘Lands, 25 


Indian. applicant: thereunder must:be continus ae | 


oy ous OF that. residence must ‘be maintained ons: 
~~ the land:to the exclusion.of.a home elsewhere,’ 

-. nor. does it require him to specify the character: 
of his improvements or the:purpose for which: 


he desires the land oti to ener 4 597 - 


‘See Forest Lieu. Selection, 4 Indian n Lands, a on 
| Patent, By. Strip, & era ee ‘tet 


“Amendinent. Sar ae cane 
“See. “Mining. Claim, 83, o; “Reclamation, 3; . ae 


‘L.While the Ioaation: of a . patented ‘entry. - 


2. Section 2372, ‘Revised Statutes, as: reen-:!-) 


"acted by the ¢ act of February 2%, 1909, is appli, 
‘): ‘eable to the amendment of ‘an entry made 


. lige ke h ne 
0 Officio” Coihimiss! ek. under mista en understanding. wit respect. 


to its location on the © BRON penne +279 Ea 


See Railroad Grant, o 





ee National Monusments, 1 2. 


e ; : Appeal. 


ee Assignee. . | . ae 
Bee Oiland Gas Lands, 1 15, 516 18; Repayment 3. Rs 


: 748 a 


. Seo ‘Contest, 5, 65. Practice, 7 8. 


Appearance. a 
See Contest, 8. 


| Application. oe 


- See Contest,.1; Desert Land; 2,3; “Forest Ties es 
be Selection, 4; Fur Farming, Alaska, 4; Home- eri 
“Stead, 3, 5, 9, 20, 23; Isolated Tracts, 2, 3, 45° | 
A 2 eel: pa ar 


_ Reclamation, 4, 5; Beets feats) 
'Dand 9. at 
ee Instructions of. Desmber 20, 1927, oe? 

cee cedure : upon monmineral. ‘applications -filled .’ 


“permits.and lenses. Circular:No. 1021, modi-- 


fied... (Circular. No. MIB6) 2 oes ee } 


as Modification directed of: the general rule. 


which- requires: that:all ‘applications that. are. | 
-accompanied by insufficient filing fees, regard-.: - 
_less-of the amounts: tendered, be merely ‘sus «)* 


; ‘pended with segregative effect. cae oe ores 409. 


- Appropiiation. of Water. aoe ee ee cea 
See Water Right, 1, 4, 8,70) : ee eae 
Archeological Ruins. | eee ee eee 


1. Archseological ruins: and: other ‘ohiscts- 
“within the purview: of the actof June's, 1908, 


an y 


- 8 homesteader continue:to: be property’ ‘of the. 


~ United: States: until. the: vesting: of: ‘equitable a 


-title-in ‘the entryman, and: ‘until then’ the~ 
Government: has authority: under that.act. to“. 


. issue: Permits: or licenses for the: examination, Alte 
__excavation,-and recovery thereof_...2222i-:-.-260' |: 


2, The act.of June 8; 1906, did not: authorize: 
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‘ _ See Railroad Gran, is Sthoot Land, 857 


| Arkansas. 
See ‘Swamp Lands, 1. 
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~ authorized to perform the diities of the head or = 
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See Power of Aitorney; Serip, 4, 5 6, 7. * 


Board. of f Equitable Adjudication: 


aibte 


i lied. with, failure to submit final proof within oe | 
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torious. case. to the Board of Equitable Adjudi- 
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“4 the whole of the premises and is,. therefore, es- : 3 
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2, Section. re of the act of March: 3, 1891, pre- 


“supposes that the entryman himself shall’, - 
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_ -entry and‘ in the notice subsequently issued. 
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6. ‘Where i in a. contest. proceeding a decision 


mar ot “Where “the eee notice “Of: ee 
~ issued by the register, is permnitted to remain. 
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ae ence right in the’ presence of an adverse: ‘aim a. 
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~ vided by the Rules of ‘Practice for’ service of = 


~" notice of contest to move ‘the dismissal of the 


{ : 
proceedings i is merely a plea to the jurisdiction "23% 
“and is in-no sense an answer or ‘joinder ‘ of 2 
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the charges’ did not allege. any. ‘material fact owe | Damagi s. St eae 
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. OO nencnncncnneeenenen ene: svete en aucdeanancae e 


| pert of the United. States. cee cs 


to the. date of bis: application, ‘showing that’ 
- the deed of’ relinquishment. to the’ ‘United: 
'~ States had been recorded and that he had’ nt ead 

~ since alienated the land_:..--.+::++--:---=---. 486 


5. The purpose of the provision in section 


1 of the act of. September: 22,1922, authorizing = 

’. the. Commissioner of the General.Land Office... 
-.to issue & quitclaim deéd to an applicant who. 

had relinquished ‘base - land to the United = 

States and failed to receive other land in lieu — 

a, thereof, was ‘to remove the ‘cloud ‘on the title 

~~ eaused by the recorded conveyanive to: the- ee Laas 
"United States, and the statute should:belib- 

|: erally construed to the.end that.the cloud:be | 

“| - removed by disclaiming ownership on the part © ~~ 

‘|. of the Government even though the applicant ae 

- be unable to show clear. title=..2.------2; eee 5 


644.0 


_ 6, Where the Government is not. prepared Peer Ihe TS 


6 declare the name of the rightful owner of ~ 
_ the base land, the purpose of the act of Sep- 
peel tember 22,1922, will be served ‘if the auitclaim.- 
Si deed. authorized. thereby: be issued i in the. Jan-- 
io. guage of the statute, leaving to e court of. com- 
_ petent jurisdiction the question of ownership . 


after elimination of any. possible claim -on-the. 


‘Forest Reservas. . a 


“IN DEX 


: Pogo, 


See ‘Nationat Forests.° eohe es hose ee ae 


on Forfeiture. ve ao - 


See: Homestead, 5; “Manis C Cin: 10, 2, 58,43 aA 
46, i 47, a 58; Heixiyeboes Pea 2. We) 1; Fela ar 


7 F Fort Peck bande: yin hy ste 
“Bee Indien. Lane, 5, a 8, 9; ; Patent, cs 


Fraud. phe Qt psig ee, yaa 
vfs: Bee: Mistae, Fraud, Error: Serip; 9; Suid 








Choe ee os 


| a Fur Farming, Alaska. 


+ 1. Regulations of January 22, 1927, furfarm- 
- ingin Alaska. under. act of J uly. 3, 1926. (Cir. a. 


<= petnntaw tose new eee tk 


pad ee Instructions of Tauuaey’ 30, 1928, furfarm:; - 
ing in. Alaska. ~ Cirealar No. 1108, 3, amended). 
ek “Tastructions of. March 1 19, 1929, ‘fur farm. 
ingi in. Alaska, - Circular Noy 1108, amended. 


 cular..No;. 1108): 


oe (Cireular INO: L158) ee ee Se 2a 


ver 4 ‘Married women. are. not exuded. from, 
the, benefits: of. the, Alaska. fur. farming. act. of 
July, 3, 1926, but: where. both husband and Wife. 
seek: leases under: the. act:: satisfactory. ‘proof. 
should. be required. that each is acting solely 
on his or: her separate account and: not under. 
any agreement. or: understanding | with the:. 
other. for. Joint operation... 





Fomedcs a 569 


General Land Office,, eS 






See. Practice, 2. . 


| Geological Survéy, 


See Mining Claims, 3 3; ot and Gas Lani, : - 2% 


9; Potash. aan 


| Gift. ree 
See Mining Claim, sl. 


vate Land. Claims, Lease of. 
. See Private Claim, q.. 1p 


» Government Proceeding. 
See. Confirmation, Bh Be 


_ Grasshopper Invasion. ne aoe He ae ae 
. Bee Homestead, 6." . : 


c Gravel. — = be Nes 
| See ‘Mineral Eanés, 5, 6. 


- Grazing Lease, Alaska. 


_ levis: it: Alaska: for. ‘grazing "livéstode: {Cine 


atelier e 


ao cular No; 1138)2. 
medi “Regulations of December; 2, 1929; leasing 


ae ‘of lands i in: Alaska. for grazing livestock. . ‘Pare - 


; graphs 4-and: 5; ‘Circular No. 1138), ‘amended. * 
. (Circular; No. 1208) - =o eudes : Sig 


| “Group: Development. ae 
See Mining Claimi 2 toe 


* ta nos 





‘Hearing. 


"not bé compelled to combat a case pieceméal 
becausé it is: brought by the: Government, OX 


a ae Page. 
See Mineral. aid, Es “Mir ining Claim, 49; 


‘Witnesses, 1-5. 


aa Defendants hi lind proceedings Gala 


“cept: by stipulation or proper showing: satis: ae 


|) factory to the register that the public interest, 
Tel. -Tequires g continuance. 


ae ‘Heirs. - 


atettete tere ae ewe neue 


‘See Contestant, 9. 


‘Homestead. big Pe ee OS, 
“See Alaskan Natices, 2, a. 4 "atehanoloplad ae 


* Buing, 1; Board of Equitable Adjudication, 1; _ 
Change: of. Entry, le ‘Confirmation, ey Con: 


: Generally. oe ieee Sheets SE ance 


~~ test, 1, 2, 3; 7; Contestant, 2, 3; Eétonpel, 17 
e Final Proof, 1, 2, 3; Indian. Londs,. 10; Isolated. 
a a Tracts, 8) Land. Department, a Military. A. gi er 
a Service, 1, 2 Mineral Lands, 2; Mining Chatta, rae 


Bete keg 40, 42, 43, 44, 59; National Forests, 1; 


Notice, 2; Oit and Gas Lands, 22, 37-40; Patent, ; | 


; i. 9; Reclamation, 3, 4.55. Seitlement, 4 “Trai | * : = E 
- nd Manufacturing Sites, 1 ee 





De “Where an entryman falls, or. - refuses rae ings 


| ~ Submit. proof, after: mortgaging: His! entry; the’. ic 
|. mortgagee, in order. to-be entitled. toequitable . 
ms consideration, must ‘show that: the efitryman : 


complied . with the ‘law. of his entry, and: 


~ possessed 1 the. necessary qualifications to have . 
44 enabled him to acquire’ the. legal title: ‘to the 


|= -- 2s nn enn ne nee eet tet 


2. Section 3 of the: act: of. J uly 8, 1916, as: 


: arent bythe: act of: J ue: 28,1918; ‘which an 


~ amended the homestedd law in its application”. 
to the: Territory of Alaska, excepts from home-"  -~ 
- Stead Settlement and entry such Other lands a 


/> Sas have: been; or ‘siay. be, résetvéed. Ot with- : 


: | aie ae ale: drawn from settlement or entry. _ 
“Gold; “Silver; and Quicksitver onfPri- 1 


~ eations by others for thesameand,andifthe 


_. first. application be withdrawn or rejected. 10h oan 
‘any reason: other. Pending applications will S 


- Teceive recognition in ‘the.order of time. that: 


Se a they. were Fe ad etecnac nso 893 af 28 = . 


te : Credit ie Military; Service, _ Sr Aes 





See Lauitary Service. 


| Cannes ere Se ca 


See 7, 109, infra. 


ce we . ae tae 


| See 13, infra, a: By? gutta FF Peer ate 
4, Under the: act. of. October. 129, 1914, a 8 


_. deserted .wife is; entitled -to credit. for’ he 7 j 
military | service of ‘her husband when. sub- oaey. 
. mnitting- final proof upon an’ entry made by 

him or initiated by. him. as: a Settler, but: the 7 


act shas‘no: application’'to a: Case: where: she’ * = 


s: makes eniy 2 in v her: Own: aig 


foresee csbl 





Se 


‘bob PS 
oe 8B The pendency of an application’ to ‘make’ fix, 2 
s, homestead entry does not preclude Tike appli- aes 


| “"Homestead—Continued. . 


7 “stead entry by a deserted wife purstiant to, 
- the act: of ‘October 22, "1914, ‘does, not operate, | 
“of itself, to Testore his rights under the home- 
. stead laws,. including the right to claim credit... | 
, for military service. -.-.-,-- eee 43. | 


are Intermarriage of Homesteaders. ; . a . i 


Leave of Absence. © ook 8 er een 


oe Retinguishmeni, = heen a ee a: 
ane Residence. | 


See 4, 5, 4, 4, infra: Military 5 Service 1, a 7 : ; 


"Additional. a ee ee | 
See 8 9, 18, 21, infra. See ee: com wie 


ae Adjoining Farm.’ : - oe ‘ 


dence on.the original farm. from the date of the: 


- Deserted Wife—Continued. heat 
| 5. “The perfection. ofa: husband's. hore. 


“See 20, 21, infra. 








6. Instructions. of . Mareh’ 29, ‘1929. home 


| on stead entries; ‘absence ‘because: of grasshopper, 
Or cricket invasion, . act. of February’ 9, "1929: : 
~~ (Circular 1 No. - 1185). ae a emer eme f 


= imitation as to Acredige.. Cane ee. 


_ See 28, infra. = Coen a eo 





See. uy, infra: 


See 16, 1%, 18, infra: Cot idestant, FS Patent, oF 





~~ 


Ws -One who. makes an ediauing fora home: co 
stead, entry may.-be allowed. eredit for: resi-, 


filing ‘of the. ‘application; therefor, - provided. no 


that the law. as. s to cultivation: is | Tet peran 


| “"Entantied. 


» See. Oil ind Gas ae u Withdrawal; 5 
— Be ‘The: ‘act: ‘of ‘September. ‘8: 1916}: “which 


i provided’ for the addition of eértain ‘public + ws 
. Jands to: the: ‘Colorado. National’ Forest‘ ‘and 
~ authorized the. Sécretary' ‘of the: Interior; ae | | 
his’ diseretion,: to continue the allowance: of . «| 
- additional entries under section 3 of the en- - 


a Jarged - homestead: -act; ‘did’ not. confer: upon’. ae 
ok, prior to issuance of. final certificate, ‘act of 


~ April. 21, 1928. Circular No. -838,. revoked.’ —_< 
us (Cireular. No. Oe ee a Pah 


that officer authority to. allow an.additional oe 


entry - for lands: within that: national forest. 
-. based’ upon an entry. made under. the. act of ot a 
Jane AAO es ee a 43]. 


9, The act of March 4, 1028, ‘puitharties the: 


ee E Secretary of the Interior. to: designate aS. sub:: = 


_ ject to the. enlarged homestead ‘acts. “lands = |. es, 
| -.for another farm. unit. of unentered. public: — 


within: “valid : ‘subsisting: entries: in’ national . land, has. reference toa farm unit, unpatented ae 2 
~ forests;"anid ‘toy permit ‘additional entries:of* — at, the time, that; the ‘application. to make. the, a 
' designated: ‘lands outside: ‘of national forests: - : 


similarly: as:‘provided: ‘py ‘section:'7: of: ithe’. 


embraced, at the time of such’ ‘designation, ae 


enlarged homestead cact;. ‘but. it ‘contains. n0:: 


rs authority ‘forthe -allowancs: of: additional’. 
entries . embracing | ‘lands: -within : imational: _'| 


Bae |. a oe 
‘ "Homestend—Continued: wet ve 
. . Enlarged—Continued. - 


a Second Fate 7 


: Reclamation. 


oo. ie exchange ; is BBO <ieespbeorttont rs sont 


ie Soldiers and Sailors. 


_ and sailors’ homestead rights::- nee a 
302, revised) .. eee ee a pegrp een c Steed sotto ene “hB4 : “ee : 








WO A departmental ruling abrogating t thes” 4 


: _ privilege. under. the enlarged: homestead: act of ar ae, 
~~ réducing t the. area. of. cultivation, based. on the. ashe tae be 

physical condition of the land, if, at the date: nee 
of the application to: enter, the. Jand. Was. 
designated and subject-to:entry: under: the: 
. Stock-raising » homestead: act,., will: not.; be 
_|. applied retroactively to affect adversely the 

Tights of a ‘homesteader: ‘who made entry: ple ao 


“Wp ‘One: “who: “pelidiginishés': ae ‘homestead - : 


7 entry: then. covered by ‘an application: for’ an ae 

~ oil-and- gas: prospecting: permit, ‘and. ‘applies’ . 
-: totnake‘a’ second:entry: ‘for ‘the'same’land. 
. under the act: of September 5;1914has merely’. 
“the status-of a homestead applicant: for. land’. - 

‘| coverédby @ prior ‘permit ‘application; not- 
ee “withstanding ‘thatthe relinquishment and tlie. wee 

‘. “seeond -entry~ application ‘were ‘fled’ ‘simulé a 

7 taneously. -.----=-- poet ee 199 


12. Under the act ‘of ‘Febriiary 2 25, 1925; oat Shc 


‘5 who! ‘has: made’ ‘a ‘reclamation ° homestead.‘ 
entry for caded: Tndian lands i is not qualified: tO : 


Widows; Heiss ‘Devisees. : ae ne ... oh ete ie : : -. Toake another entry: ‘until he has paid the full ® 


Indian. price ‘of the ‘Stitered: lands,’ ‘and if-he’ 


‘|. seeks to’ make'a second entry’urider the recla-" 

“)~ mation ‘law he must-first: ‘have paid-allrecla-*- 

| "mation: construction charges assessed | against. 
the original entry additional thereto-22-2 22.2 560 


“13.'The homestead rights: of an ‘entryman 
whose entry is perfected-by. his deserted, wile. 


|. under the act of October. 22, 1914; are ex-- 
* hausted to the’ ‘extent of the area. entered, ‘but. Amer 
‘|. the fact’that she was erroneously allowed.to 
-| make an entry as additional to his: deserted: 
entry does not preclude him from makinga 
second entry | to the extent of his unexhausted se, 














“en 8,9 up. - Sea ee 





See 12, ‘supra. 


“14, Regulations. OF: Movaiiber ; 1028.2 


fe taxation of entries within nti ee 


15. The right. granted by. subsection M of 
section 4-of the act. Of: December: 5, 1924): to73? 


an, entryman,.or assignee on a .project..farm 
~ unit.“not yet: patented’ ? +o make an exchange. 





16. Regulations of selitias'y" 21; 1990; ‘ool diane? con 
“(Circular ‘No. 


eee ; : 





: og Soldiers? ‘Additional. 


. ee tion, 33) Contestant, 23 Landi: Department, : fee 
2 ONE and Gas" Lands, 4; Patent; 8; ; Writhdranoal, | IG lee 
te 8 TH: a 


" Homestead—Gontinued, = 






ay Bie ae -soldier’s: additional Hight, “nbb e exer. 
7 “eised| or. assigned bythe ‘soldier, nor: by: his., 


7 -widow. during widowhood, in thé absence: of. 
“minor children, ; ‘descends to those-who- are, his’ 


heirs under the: Jaws of the. State of his domi:.. 


: aa eile at the time of his déathse2 22522 sess d | ee 


18. ‘Each of: the: heirs entitled to. the exercise: 


; of a soldier’s: additional right may separately . 
~~ “locate: or: assign his caer. of the in eaemaan 153 


ar ‘Stock-Raising. 


See 10; ‘supra? menilineaie: Ay a: Confirm . 


8 9s: "The claiase’ «designated ' ‘asi ‘valuable: oe 
“oil: on gas,’ as'used in’ ‘the instructions of March 


| 3 912)-1925; Circular:No.: 983. (51'L.-D.. 65), refers: 
: lonly: to areas” “which: ‘have. ‘been designated _ 
oo as? “within: the: limits’ of: producing: oil or:gas” 
ons fields, ‘and: has: no application: to. lands which : 

~ have’ beer’ merely : Classified: as mineral, valu: : 7 fe 
able as'a source of. petroleum: and. nitrogen. ode: “178 


2. 203 “The: ‘stock-raising ‘homestead: jact:: Sate 
a December 29,1916; enlarged: ‘the. rights: of both: 
» the hisband and ‘wife ‘under: the: homestead » 
law; and: ‘the: act of ‘April: 6;: 1914, ‘as ‘amended, | 


allowing ‘the -intermarriage. of. hontesteasiars;! 


did not in any. wise abridge their r rights. ander. : 


Le former Ab 222 oi 8 cee ee ee “4nd: ye 


21, An. entry wommal who; afta ‘her mar. |. 3 * 
: oe Cemeteries; 1; ‘Patent, ‘3-6. AP : 


“ riage, made her: home upon her: husband’s: 


entry..as - authorized, by .the homestead: law, a 

_- continues:to own.and, reside. upon. her original. Baa 
~ entry within: the: meaning of section 5:of the. *'|.. 
stock-raising. homestead. act, and-is entitled, ito, ee, 


make: an: additional entry: thereunder.of.Jand. . -| 
within 20:miles ‘of. her: origina] entry...------- 424. - 
 22.-A stock-raising homestead application -°| 
for undesignated . land has. no _segregative. - eee 
effect, but merely. confers upon. the applicant. ele 
oe & preference right to enter the land, asagainst ©. .| 
"||. -allotted “lands previously ‘acquired under a 
the provisions of. the stock, raising homestead: _ of ea 
~~ act, and. a- withdrawal prior:,to. designation. 


: others,, when, and. if: designated. as. ‘subject.. to | 


2 will prevent : attachment: ‘or .exercise. of: the. 


ue Tigh nc? -theedest-acnaaniostantepartr tage, AO : oe 
i “|. in connection with his homestead allotment, st 
eee stead: -act. was to. enlarge: the right of home- - ° 
oe stead entry from 460 acres of: land of. the, ebar- . 
acter specified ; in, the act to 640 acres; and. the .- j:. 
~ making-of a desert-land entry, .for 160,acres |.» 
ie i * “homestead allotment must be ‘construed as’ 
| under any ‘of the, homestead, laws. 2. ineptne -# B10° |. 
oo DAE Lands. within: a; petroleum. reserve are. * 
| . : mOe. subject to entry under, the stock raising ae! 
homestead: 1 eee pitas eecuackusdievnen a 


23. The. effect - of. the’ ‘stock, raising ; shome-: 


‘does: ot. affect: one’s: right: under. that. act. or. es, 


s 2; 25. The differ ent. rules. adopted with cegpeck,, 


“ ‘ tothe: allowance: of. entries “ander: ‘the. stock. 
.- paising. homestead act. and. the. ‘allowance, of: 


- entries: under. other homestead, laws,. in cases. 


_- where: the, lands; have been reserved, inyolve - 


Cae classifieation and, not. slisorimination, and. ee 





ee ur Rage: ee a. oy 
Peder, Homestead——Continued. 


nae Improvements. eC Ge 
See, Alaskan Natives, ce ‘Mining “Claim, 9 9, r fa be 
—-11,.18; 16, 17, 31; 32, 34, 36, 46, 55; ‘Oi and, Gas has hs 


: “| Theretsed: Burden. ° : 


See. Mineral “Daria re “Raltroad. Grant, i: oe Se aa 


|| Anan. Rate a ae yt en AE, a 
-See Alaskan. Natines; : Indian Lands; Don ae 








Stock-Raising—Continued. : 2 mle 

stock-raising | homestead. applicant. ‘Tas ” no" iad 
ground: for. complaint’ -pécause | other® home: my 

stead: applicants have. greater privileges than 





iligelt potv pa cendgnndpeednneectntnnte. oar Baten ae. 





_ Lands, 23, 38; Ae, 4, 8. 


: | trenoat Title.” 


See Swamp, Lands, 3. - ‘i a . e 


See, Hig of Woy, 67 





* School Land, ES, 12, 14, 20-23; bs Selottton, 








‘Indian Tasidas? oe ‘ ee ae 


le. ‘See Alaskan: Natives; Homestead; 12; Indian ae 

a Ree Trust Funds; National: Cemeteries, 1;, Oi and... 
ee Gas, Lands, ,.! 51; Patent, 4, 5, 6, 9 : Swamp 
ae Land, 3. 





“See 45; 16; infra: ‘Alaskan: Natives, '2 25; Ne: 


Be ‘Regulations. of. February: if 1928, ‘Tiidiani 


i hae allotments ‘on the ‘public: domain: under: ‘set: 
tion “4 of the act of t February, 4 8 188% (a8 
“amended... ge ie och he a 383 cei 


ao 4 The act of Ki une 4, 1920, ‘did not i itapair or 
adversely. affect rights’ ‘that ‘had’ theretofore’ 
i: become. vested, ‘and iti is beyond, the bower: of Z 


7 new. or ‘supplemental patent’ ‘6 ‘deprive aa ot ae 


‘Indian allottee of vested rights to minerals in — | 


“trust: patent: without: mineral: reservation ‘or 


a2 limitation... =) EUR shat: Cm __ 367. Maye 


... 8. The. act’ of June 4, "1920, ‘contemplated: Bos 
that ¢ a fee patent, if applied for by an Indian’ 


ec should. ‘be’ in the form of. a restricted: fee: re- . 


see straining alienation: of the Jands for the Berlod., = 





| specified i in section. 13 thereof. ite 
4, A. conveyance issued : upon ‘an. ‘India 


- to-its legal foree and effect’ in accord with the. 
3 terms of the law under. whieh. it. was granted: 


andi not. by the terms of the. patent itself_: Deere 367 


Be The provision. in’ ‘section’ ‘1 of the act: ‘of os 3 
Mareh 3, 1927, reserving to the Indians having ee 


ak tribal: rights on the’ Fort. ‘Peck. reservation. Ms Sac ee 
. Montana the! oil. and gas in- the tribal’ lands’ ~ ve 

Le, undisposed of ou ‘the date. of that act, is inop-) | 

_ verative as to: allo-ment sélections made'prior® 9. 

to that. date, ‘put it, is applicable to all yaad 
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‘Tadian Lands—Continued.. ; : Page 


“Indian Lands—Continned. 


Allotment—Continued. 
- selections made subsedtie 






Page | 
i the a : 


“1.688. 


He 6. “Corigress ar power: at any time ma 2 
fore the right of an Indian allottee: becomes 


vested in the land. to change. the manner of»: a 
688 K 
them in. proportion to’ the. areas’ “prought ae 


the allotment. fe ees se Sh ha Se eT rea 


. The | principle ppblieabla i “ cqaneeble 3 
rights of an entryman to’ public. land i is equally. 


- jects remained unpaid and reimbursable, had | 
no retroactive effect to the extent.of imposing. ° | ~ 
_.. a lien-upon lands. that had theretoforé. passed. ee 
into private ownership free thérefrom; or in 

any: way: to alter. the. Tights. and: ‘obligations of 


parties as: fixed prior to the. effective: date of 


mney IOs ec ae ae eens Sane! 





Irrigation Projects——Continued. ° 


14, Where: irrigable land. within, the cee et 


August 1; 1914, but prior: ‘to. the act. of Mar ch vee 


- River. Indian Reservation in “Wyoming, allot-°~ i oo 
“ted-to an ‘Indian i in severalty, had been pat- 
ented: to him in-‘fee subsequent ‘to the act. of 


—-:19298,'the™ liability of the ‘Indian, and one pur- 


chasing from. him, is to be divided: between: ae 


under ‘irrigation’ during” “thelr: sTeaDeeye 


19. The conveyance of jands's within the: In-- 
dian pueblo grants in New- “Mexico. purchased - 


: from non-Indian: claimants under. the author-": 
‘ity of the.act-of June’7, 1924, should Tun tothe” 


respéctive: ‘pueblos. direct: to. be. held: io the. 


—_ same manner and: subject to the: ‘some, tenure » 


: applicable to the equitable rights of a qQulified 4 ownership. 2/20. 2 2hlel ee ae ete eee te = 
Indian to an. allotment of tribal or, -tpservation : i ee Ca The liability: imposed. byt the act’ of Au’. ~ 
Mati cee ase eyes -689'| ‘gust 1;/1914, upon an Indian ‘allottee holding 

> 8. The filing and: recording. of an ‘dllotment ‘|’ a fee patent who sells his land to a white pur-. 
selection by a:qualified Indian in the.field,.-- |; chaser to’ pay. the construction costs in pro-. 
_ operates to segregate the land. from, other dis- _ portion to.the acreage irrigated up to thetime, = 
posal, and confers upon hima preferetice right | _ the Indian parted with his title, being an obli- + | 
£0 the land as an ‘allotment which,. upon. ap: wei gation in the form of a personal indebtedness, : 

- proval by. the Land. ‘Department, vests in| ¢an.not. be shifted. tothe. purchaser in. the 

‘him an equitable right to a patent... 639 : absence» of. ‘an. @XPTESS . agrecment: to. that, oe 7 ie 
9, Land selected as an allotment by agqualit © | effect. eee ey 8 pe le ee ee re 209° 
~ fied Indian is land ‘disposed of”? within the. ~ 16. Being | ‘under. no: “obligation . to “Getiver. oe 
=) contemplation ¢ of section: 1 of the act of “March - "| -water-free: of cost, the right.of the Govern. > | 
" ° 8, 1927, 80 long as the selection remains of. ||... ment to require a purchaser: from.an.Indian:.. _ 
or record and no occasion arises to disturb B it. 689. holder of: -a. fee simple: patent, to-repay such > ps | 
Cheyenne River Lands. (yo ahs) =ls,,¢ [£. proportionate part of the irrigation: construe 
. See: 10, infra : eae L tion costs’ as are: “properly: assessable - ‘against ; 
Ss Wied cles —Jand: brought: under. irrigation: subsequent to: 
a Crow Lands. eae So Pe ae: . the date. of-his purchase, can not be defeated. 
“Bee 2, 3, aupra,. : Hig by. any. covenant incorporated in the Indian's: _ 
“Extension of Time for Payments. 7. | deed: e.ae8 tna tae inci ante TO 
_~ 10, Instructions of April 23, 1928, Cheyensi.: ope Osage Lands. 
cae River:and Standing Rock Indian lands; time. | ae “See In dian, Trust Fun ds i, Bs 
:--! for payments extended... Otrenar No. 1 1148) 352: . 
Pueblo Giants, fi) eel a 
Fort Peck Lands, ey ee, tae, aes ve. The reports and findings of: the: Paes - : 
Hal ti See's, supra; P atent; ae te, . | Lands Board: created’ by the:act of June 7. 
— _Trrigation Projects. | c: * 1 "1994, to settle and adjust conflicting claims’ . 
“41, "Phe act of March 8, 1908, provided. that |” and'finally'set at rest titles within the Indian- — 
the construction costs of the irrigation project. | ‘pueblo grants i: New Mexico, do not consti-’ 
on the Wind River-Indian Reservation in. | tute-an adjudication or final determination: - 
. Wyoming should be ‘repaid | in: their. entirety ©. | of title; and purchases ' ‘of these lands’ may: not. 
_ from’ tribal funds, and: no inidividual. obliga-_ ~ fo be safely made unless and:until the rights of- 
.. tion was imposed. upon the particular. Indians. ee claimants. have become fixed - in: the manner: ‘ - 
ace whose lands’ were to. be benefited by the irri- ~ I "provided by. statitte. 262222. 22.. dese: aden ius 604 
we gation’ BYBUS Wes coe awe eee 709 |. 18. “Where the: rights of non-Indian claim: as 
ms 12. The act of August 1, 1914; which changed oa]. ants. to lands: within Indian pueblo: grants: in. 
| the. preexisting plan of requiring repayment om oe New Mexiéo Have become fixed i in the manner’ 
of construction costs from. tribal funds to | provided’ by. the act. of'June 7, 1924, that is, . 

_ the more equitable one. that: the. individuals’: 1°: either-hy the uncontested action of the Pueblo: - 

benefited should bear ‘the. burden, did not =| Lands Board, or by determination of. title by . 
contain any provision for the: ‘creation of as” zs ‘court of competent’ jurisdiction in an. inde: ” 

lien. against - the lands ‘benefited, and conse- |: pendent suit instituted by the Indians, or a:. 
«quently the obligation torepay was: merely’ ee ee like determination by -the- ‘department: of any:: 
fa personal . one. imposed | upon the Jandowner_. 709 | contest instituted, heard, and decided. in’ the. . es. 
18. The: provision... in the act of. March | iy eee ae ‘manner provided for in ‘the statute; the show: 
ee as 1928; which. created'a first lien against’ irriga-- ~ a ing of title to be required in: connection with. 
~~ ble lands ‘under all irrigation projects within © _ thé purchase of such lands bythe Government ~ 
Indian reservations. where the construction, _ for the Indians need not go beyond the pro-. 
- operation, a and ‘Mmaintenance costs of such pro-= |. . ceedings in which the rights: of- olaimants = 
bs tea ‘were so fixed and determined. pies aes gees 694: 





-Right‘of Way.” 


e Irrigation. 7 Bin 


a ee 


Andian LandsContinnedl ; Pawe: 
Pueblo, Grants—Continued. os = ene 
as. other lands included i in. the original puetio .. 


‘grants, that i is, in communal feo simple owner-. 


+20. The patente (6 or certificates of title isoued ; | 
a to non-Indian claimants. pursuant to.section _ 
13: of: the. act-of June 7,.1924, operate. not. only.” 


- as a relinquishment by the United States. and. 


the Indians, but also constitute. official: dec: . “. 


a their i issue have Dosa complied. with... 





la 21, "The broad’ authority cétifetted w up on the 
Secretary. of the: Interior by: section 5 of the | 
act of June iF 1924, to perform. any and. all acts 
7 and to Take stich rules and regulations. asmay’ 
~ be necessary in connection’ with, the construc: _ 


tion of the Coolidge. Dam, does’ not: warrant — 


. the waiver of the statutory. limitation fixed. by.. 
“, Congress in the earlier statutes. relating to. 
‘tights ‘of way. for. railroad purposes throtigh 
Indian reservations... 






Standing Rock. Lands... ae 
See. 10, supra. ee 

| Wind River neti ee a . roe i ot 
‘See, 11-16, supra. | ‘ st A 

Indian Tribal Funds. | ie a 








1. -Funds. inherited’ by. an sanenralled mem-.. 
ber: of the Osage: Tribe, ‘born, subsequent. to. 
July :1,:1907,. from, the estate. of:.an' enrolled... 

: member of that Tribe not having a: certificate ~ 
of competency,’ do not: Jose their, restricted. Or 
trust: character. ‘but ‘continue under the super: x 


vision: and control of. the. Secretary, of the In-.°.. 


terior subject:, to expenditure as: s:provided. by 
_ existing law ‘ 





2: Authority is Conieredi u pon: the: decretars Se te 


of the Interior by section’6 of the act of-Feb- 


of competency, a claim incurred by such mem- 


_ ber or by. his heir by reason of unlawful acts ap 


.. Of carelessness or negligence, but; that. author-". i 


ity is discretionary. and: payment. ofthe claim... | 


_. is a-matter restin in the ‘sound: d Boae be 
ng ‘Ju ement Of] : testant the preference right accorded chim DY: 


i _ the. act of May 14, 1880_.- es corte enase sere i77- a | 


ties that officer... Se aaa eer _-§91 


ee Instructions. ond: Cireulars.. ¢ ee 
; : enforcing its decisions: ‘and restoring to.an ene: 


. See Table of; Pages XXVI-XXVHI. 


See Homestead, 120, 21. 





See Indian: Lands; 
‘State Irrigation Districts, 


Isolated Tracts. oe — - oT eee ee a 
“de ‘Regulations: of April: x “1928; offerings at 


"public ‘sale: - 
2 Disposition of: an application forthe ae 


ct of an isolated tract of public land:pursuant ton. « 


jek J urisdiction. ioe 


Land Department. : 


1-16; Reclamation, Ly ae 


«(Circular No: 684; revised) -. Pes aes 340. 





Isolated Tracts—-Continued, 


section 2455, Revised Statutes, as haenaed is. 
to be governed by the conditions existing at. 
the time the application is filed: rather than at. 
the time that action thereupon i is ‘taken by the 2. 
Land Department. _..2.22-2-- ida aru aia eee: ~ 496 


3 Where action upon an application for the«:..: ie Mecca 4 
sale of an isolated. tract of public. land, allow-.. ie. 
’* able when filed, was not taken bythe Land. | 
| ... Department within a.reasonable time, the = = 
_. . larations by. the proper. officers of the Govern... ; Ae applicant. acquired equities superior ‘to those: :' Rae: ee 
ment that’ all, Tequirements | preliminary: tO os. 1. | 
| entry of an adjoinizig ‘tract which’ ‘would not. 
Ree ha : have. been. suhject to entry. until. after: sale: ‘oF. bat 
|). the tract in dispute! had not the delay occurred.. 496 


‘of one seeking to include the land within an 


4. The Secretary of the Interior has the. dis- Ss 


| - cretionary authority.under: ‘the: act:of; \Mareh-;; / OV lies, 

9, 1928, to refuse to consummate the sale ofan. 

~ isolated. tract embraced i in an oil and gas pros- 

As . pecting. permit or application for permit until 

|. the permittee or applicant shall have had:the...-- 
‘. opportunity provided by, Jaw, to discover 20, 





See Archaeological Ruins,1, 1, 2; Assistant S one Ns 


aE “retary of the Interior, 1; Board..of. Equitable. --- 
|. Adjudication, 1; Contest, 8; Forest Lieu Selec- _ 
|) tion 6; Indian Lands, 2,17, 18; Land Depart-"- 
ment, 1; Mining’ Claim, 2, 8, 6, 8,58; “National... 
Gen eer ie eg Cemeteries, 1; National Monuments, 1.25 Na> 
, See Indian Lands, i 12, Cee vat |. tional Parks, 1;- Oil and Gas Lands, 34; Patent,” & 
|) 8, 5, 6; Private Claim, 2; Public. Londs,.1;.Reg-»‘ 
Aster, 1; Right of Way,.1;. School Land, 25; Sec- 


retary’ of the Interior, Be “Survey, a “Suspension” , 


Ae of Employees, 1;-2,:3; ‘Town: Sites, 95 Water: >. 
ine Power, 2, 4, 5 Withdrawal, 2 7 eee 6. oe 





See. Contestant, di °3, & “Mineral onie Bice 
| peatig Claim, 2, 6, 42; 13, 49;-Patent; 9; ‘Pots ae 
ash. Lands, 4;- Private. Claiin,. 2;.-Publie. Lands,. te Oe 


ruary 27, 1925, to pay fr om: the fun ds ofamem- ‘ oa 1 “Bight of. Wav, 4. School Land; 2,26}: Scrip, a Bete U2 


2, & Water Right, 3: Withdrawaly. 2 ea a 
__-1.-The Land Department does not fos ine. fen) ee 
“power to. cancel: an entry:. upon evidence, pre-. : Es . res 
. sented:..in:, contest. proceedings -against:; the 
entry and at the.same time to deny. to.the con---:- 





2..The Land Department hag no means of: PEP 


tryman i in whose favor it’ has decided posses- ; 


“Yatermarrlage. of Homesteaders. , on bee 4) sion to the land unlawfully detained from hina: 228. 


| by another, ‘but. ‘his a Pemmady is, in, the. ‘ood: te a8 ee 





Lease... _ e _ 


* Sée: “Absports:: fy Coal V Lands, ® Fees: ae oo | 
Commissions,’ 


1; Fur “Ferming,.Alaska; eo 
Grazing Lease, Alaska, 1; 2; Oil and Gas Lands; 
338, 37, 38, °43, "45, 49," 50; National ‘Parks, 1; 


- . Potash: Lands, 1, ‘By Private:Claim, 1; Sodium ae 2 a 
ee 1; Water: “Right; 3; Withdrawal, & Soe 


aes 


Page) ie 


‘Mitieral Lands—Continued.. Bago | 


3 a — : Leave of Absence.” 


“Soe Indian Tans, 2 ul, 13, 13; ; Patent 1 ; oe : 


aoe Marriage. Saas 


= Married Women. te one 


| im Meander ‘Line! S a 
* Mexican. Grant. 


= Mai Service. 7 


"rt 


See Homestead, ay Pgh art Pt, 





. Legal Representative, ee 
- See Repaunient, 3. 


mae - License. ee oa ae Gags ale Cie } 
See Archaeological Buin, 1 1 3; | Water a Pinier, Bees ie 


1, 2,8, B. 


ul | Liew Selection. beng? es a ee 


‘S06, Forest Liew Selection.” 


eae Limitation as to. ‘Acteage.. ee i 
See Homestead, 283; “Oil and Gas Lands, ae -: 


veg. 


45, 49, 50. 





oo Bee. Homéstead; 20, a. 


See Fur F arming, Alaska; 4 4; Hoinestend; 3, ; 
ey) By 2 Meio wae gee oa ee 








See Surcey, 25 Son Land, 2. = 


‘See Private Claim, 2 


As Section 2305;-Revised Statutes, as extend: a 
ed. by | the. sact. :of* ‘February: 25," 1919, : grants.:>. 


. services on:account ‘of wounds received'or'dis-:. | 


-encé'to the length ofttime he may have served: a4 
2: AD: entryman: ‘who’ enlisted ‘and:seryed: : 


_ 90 days: ‘during: -the: war with. Germany: ‘and. Pe 
> . her-allies is entitled, -tindér‘section’ 2305; Re-' - . 


: : vised Statutes; ‘AS ‘amended, to credit for’ ‘the: | fe 


although’ such’ term did’ not expire until after | 1¢ 


4 the war consed:- See pe th wedis uid: 


Mill. Site... 





Bee: Mining: Claim; 7 0-73. ia. eee o a ene 





"Mineral. Lands. 


See Coal Lands; ‘tidian Bands; 2 Mining ae. ee 


“Claim; Oil-and-Gas: ‘Lands; ‘Patent, 2; Potash’. 


_.. Bands; Private Claim, 1; ‘Railroad Grant, 4,7,.. |’ 

| ° 8,9; Railroad Right of Way, 1; School! Land, 1;* |’ 

_ ° 7, 10,.16-25;. Sodium. Lands; Stock. Driveway. ae: 
os | Witharawal,: oy Town ites, 6 6; Withdrawal, a 
5, 6 - 


oo 5 Permits, ‘may, ‘be: issued to’ ‘prospedt for. - 
different: minerals. upon: the same Jands cons, :. 


7 CUPTADELY == nm tesearncnonn ses Ss Sees se Ss ie 





‘Mining: Claim, -. 


2. Where in a ‘controversy. ‘petiveen’ rival 
claimants to a tract: of: public ‘land’ ‘the issue « 


is ag: to. ‘its ‘character. and it ‘is ‘adjudged: upon. Se oe 


‘hearing to -be: mineral, the. issue: as to the char- ee oe 


_acter'‘of the land as of thé date of the hearing’. 
is res judicata, and further ‘consideration: ofthe ere a 
‘matter will-not ‘be given by the Land Depart- 9 
fas ment: in: the: ‘absence: of a showing that ‘explo- = % 
_.|. -ration and development subsequent to the 

4 hearing disclosed that the land was notinfact. .:°.. 
of mineral wales se ete 1, eee, 


3, The: question whether a given: ‘substance: 


-. is locatable or enterable under the mining Tawi 
is not. to be resolved solely. by the. test of 9... 
alae whether. the substance considered has a ‘defi oe 

_ nite chemical’ composition expressible ina.) - 
chemical ARBOR norco trtiaeptenatt. ie re, 


a 


ee oe ; . as are. chiefly: ovataable f for their deposits. of. a 
ce mineral character which 2 zoha) useful i in the arts: a 
ont valuable for purposes of manfeetre....- 7 . Ree 


5. Gravel: is: ‘such substance . as: ‘possesses’: 


- “economic value for use in trade, manifacture, 
_. the sciences, and in the mechanical ‘or orna-. ; 
~* mental arts, and is classified as a mineral prod- © sports : 

uct j in trade or. COMMMETOB+-.2-------2-4-2--n2°71E 


«66. ‘Lands: containing’: ‘deposits * ‘of: gravel 


|... which can be: extracted, removed, and mar-"'"- 
|. Keted at a’ profit. are mineral lands subject, to: 
htc location and enay. under ‘the blacer mining * 





7°The showing’ as to 5 the ‘ainerdl character i 


-. See: ‘Homestead; 4, 5;. 16; Sh jeretiee Bioht,. a ee : - of land: ‘necessary’ to: ‘defeat. the’ vesting ‘of: 


ne equitable titlé ina nonmineral claimant at the :- 
ws time: of- thie’ completion: ‘of his ‘eldim' doesnot’?! 


4 credit, In lied of: residence, : to a homestead ae ie reqitire that ‘there must be: an ‘actual discovery | 


iat entryman upon his submissioniof ‘final -proof,:,::.4} 
: _, Where he had: been discharged from. military oe 


of mineral, ‘but: it suffices if. the: ‘known ‘condi-": 
tions as-to geology; adjacent: discoveries, ‘and™ 
.. other'indicia are: ‘such as to'warrdnt-men: pra mG 


.. ability incurred in line of duty;-to the extent. ...] ‘dent and experienced in such matters't¢ make 


_ of the ‘term of: his enlistment,’ without ‘refer-* | - large expenditures under:the belief that: the- faa ee 


land ‘contains: ‘mineral ‘‘of such: ‘quality: ‘and’ 


ei spamancity as: to: srerider'! its: extraction’: profes : a fe 






- Sear Mineral. ‘Lands; Be 65: “Notice: 44 a! “Oil. Ee 
and: Gas: Lands, ‘45; 46; :47: Railroad: Granit, 4a, 


"Recreation: Lands; 2;' School: Land, 17, 18;: Sure re eae 
et 1; Town ee 4, bee 8; Withdrawal; 4 80 - 





AL oe J rly. “4 “1997, aatning. 


a claims; data for field investigations. . (Cine. Sat 
an cular. ‘Noi: 1228))22222 yon aveaeidaciooss 100 aly 
oo: The Land. Department. .has Jurisdiction 
re to determine whether mining claims for which - 

“no patent has‘been Sought are > valid or. invalid;:: ea hh 
_ and so declare? 5-222. once ee 282 m 


? The rule. to the effect. that it is. not within ~ 


fae ihe: province : of the courts. to question: the © ue : Pas 

ie judgment: of a property owner: in’ ‘the legiti-.*: yhoo. 
mate .use-. of his: ‘property, or..to: determine. Yee eae «A 

- whether one’ ‘mode ‘of use would ‘be:more. bene-.:-. A os o 

ficial.than: another, will: not.be: applied, forthe 9° 


Bite a page ape ty Fe 
“: ran Sk cer 





INDEX oe os 7 ie 


Mining Claimi—Contiiuéd: 
Generally—-Continued: ; Sey 





; benefit. of a mining clatitnant? if the plat ‘piri? . 


: ‘sued can have. no. reasonable, adaptation. toits. — 
= alleged purpose, : the mere assertion. that. ite... 


was: ‘pursued for. that ‘purpose, being: insuffi- . | 


- cient,: even: though’ good faith. in, its. -Dursuits, 


eral. is a licensee or tenant at will,. and no ad-") 


- verse right can. be. initiated, or..acquired’. 
_ througha ‘forcible: OF fraudulent’: ‘intrusion 
-. upon. his: possession, ‘put.if his occupancy. be... - 
. -Telaxed, or be: ‘merely: incidental to something oe a 
- ‘otherthan..a diligent: search ‘for, mineral, | 
".. another may. acquire.a valid. right’ by. peace. oe 
| able entry.and compliance, with the lawe..-- 427. | 


~’5.. Land in the actual'and peaceable posses- 


‘sion’ of. a mineral. claimant: ‘in: ‘apparent: 00d". 
. faith“under claim “of: ‘right 10 “which: he ‘can’ "* | 
- acquire ‘a valid. possession or title, under. ape . 
plicable. laws; is: ‘not: Subject to: homestead:: ~-. | ° “peeri:done upon’ a: ‘proup.of ‘oil-shale claims in'’~ 
_ entry:by’ another. seenerens Se ee eee Me eerie sa (ire 















: Adverse Claim, 1. i 
See 4, 5, supra; 48, 49, 60, 58, 5 inffe.: 


rights, of. adverse ‘claimants. to. Possession of ee 


os mineral, lands, ‘under, Jocations: thereof, are... - 


ministrative purposes ‘the Land Derranead a cae 
“> has: jurisdiction to, determine whether’ at the... es 
ne Statutes, relating to the resumption; of work... we 
_is a-restriction: ‘imposed: upon,the. right. of re-.-; . 
. “Iocation; and it-has no application , to lands N0-. j» 
| Jonger: subject, to relocation, or.to the operation: . 
|° .of the’ general :mining -laws,:but:;withdrawn,..:— 
- from. such operation. and subject to. otber dis: ” re 
te position for: ry ‘public purpose: : oe 





date of a. Withdrawal, a. valid. vight. had, a 





wl ‘Where. caverns pare ‘are. @ preferred = 5 
the: Government: against a- mining “location — a 
. conflicting - with. certain . chomestead entries... 

or oiland. gas: “permit - ‘applicatiozts. ‘and the --2.[--] 
opposing claimants, upon due notice; : fail: eae a 


. assert. their:-rights; the: burden: of proof’ to” - 


- establish: the charges is’ ‘upon: ‘the: Government.’ 313. 


8. When: Q ‘suit’ to, determine: the: right: Of. + 


“possession: to:a mining claim*in alleged: con+.:: 
. flict:-is' instituted: within: the: time: ia tals 2 


‘by. section. 2326; : Revised: ‘Statutes;' ee 

7 ‘Jurisdiction ‘thereover: is: vested: in the: court; : 
.. and: all proceedings: upon’ the ‘patent: applica ao 

_° ~ tion-in the land: office, except‘in: reference: to. ' 

“>. the: publication, and: proof:of noticé, ‘are: stayed 

~~ until'the: controversy: shall have-heen:séttled;:: 


oon ‘OF! the adverse. claim waived issn § 475 


ea Assessment Work—Generaily, 
‘See 46, 48,. “60, infra; Notice, 1. 


_» 9. The. value: of.shafts.upon-a cle ‘daim,:..:" |; 
“ Gocarently, Dot; gunk;, tOo- actually: extract: 


“* mineral but to secure. data upon which: to bas 














= Jeter development work,. and ofa. drill. Toles 
- placed .upon.a: claim. for the. purpose, of. pros:;-° » 


*.-pecting it,.is. ‘properly. creditable in meeting, 
the: expenditures: required | as. .a:.condition. |, 
Mies precedent: to entry.and. patent, under section . 
* 2325, ‘Revised: Statutes... ..2-.- Ee eran = 
“e 10: “Where, subsequent, to the: passage. ot the. 
.¢ leasing. act, a:claimant, of an oil-shale location..- - 
fails to. perform. the annual assessment. work «-.. 


Ko f ‘within the Period Tusscrtbed » aay: all ‘his. 


| Mining Claim“Continied! : Pes 
Assessment Work Gerietally=Gontintied, a - . 
- rights against the Government in and to. ha a, ea 











location ‘are’ extinguished; ‘and entry and per-* 


\ formaneé ‘theréafter by’ him ‘or’ his’ ‘Successors Se Faas 
| of work on! the claim constitute a trespass'and’. 
1. neither revive nor initiate any rights_-..2-.._- ae om 
Phe conceded. .22-5-s2 0G ‘9R3 - ce 

' 4.. Prior to. discovery. an Gaploter in: actual oe © 
occupation ‘and: diligently: searching, for mins... |. 


““H1, The: principle that. the courts ‘will no t ae 


ey substitute their judgments’ as to the wisdom or 


expediency of the’ methods employed. in: ‘the’ : 


“a development of mining claims does’ ‘not: apply © 
--.to improvements: that have no direct relation’: | 
~ to mining ppardtlahe eet BB. 


12. The Land Department has nothing to 


do with: the question of the’ ‘performaice of ae 
‘annual assessment work on mining locations eee 


- “‘made-upon lands that continue to-he subject“; 
to location,’ entry; and: purchase. ‘undér the ae 
mining: laws; ‘and an agricaltural claimant: ere ce 
“cannot” ‘tale advantage of! defaults of that Pee 
character =. ; on 





13: Where development work: has’ = agtually i 





' good" faith and is’ reasonably. adapted to the. 

” purpose for which ‘it'was designed; ‘although 0s, 

it may not have ‘pen the best ‘possible inode.” ae 
a ee Of development, the department. will not sub-"0 

265 ‘Questions . concerning , the. respective. “| >. stitute its judgmient-as ‘toits wisdom or epee ute 

~ diency for that of the Owner 2222022 eee anes 


- : Assessment Work, Section 2324, R. S. oe cs 





- See. 25, 26, 27}. 35, AT; 57; 65; anfra.:, Ss 
.14.; The. provision. in section. 2324, ‘Revised 






15. Where a mining locator; in defense of — 


See chargé that'the'dnnual ‘asséssment work and: |. 
cy improvement prescribed by: section: 2324,"RE 
_ » vised‘ Statutes; had ‘not’ been‘ ‘performed. upon" 
la be claim: ‘under attack, telies’ ‘upon the any oor 












oe aid in the aevelopnidnt of this éthets;: ‘the ae te Se BO Last 
ae “den is ‘upon. him ‘to’ establish’ ‘that. the: ‘work ie a 
Je done, “or ‘improvements’ ‘made, tend: to. the* ee: 
es developiiéent ‘of thé property’ as’ ‘a ‘wh Ol 8," ari ‘a ae we on 
that such’ work’ ‘isa. part ‘ofa, general scheniie Se ee 
| of oe anne pales foe [Dy 
Le, 16) The’ ‘definition | of ‘the: word mieerove: nero? 
jaan ment as used’ in ‘géction: 2394; Revised State ° 
~ utes, is “such an artificial change of the: physi 
“eal conditions ‘of the’ earth'inj ‘upon, or so~ 
| reasonably near a mining claim'as to évidence | 
‘a design“to discovermineral therein-or to: 
‘facilitate its: extraction;: and.in: all cases:the#:. | 
alteration: must be reasonably. Pormainénti in eee ae 
| > Character? 2--2--22-he-are sed (A ete gt ee 283, Ba oPae 









17. Work or improvement sought! to bs pot 


Ae ited. under.. section. 2394, , Revised. Statutes, aS 
must; have.a direct; relation to: the, claim,.or: be. i ae a ae 


in reasonable: proximity. to its anid: it: must be... 
shown - that: it.:was. intended: atthe: ‘time. as’. 
annual. assessment Ae for: that: peer 














’ Mining Claim—Continued.. ee 3 ; Page. 
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Mining Claim—-Continued.- ob Pages ae 


. erations had. been abandoned. and the. equip: } 
tment removed, and. with no evidence ofacon- . |. oe 
= templated: resumption. of mining. operations, ; on oe official’ survey of a mining: claim may be 
Cah not. be. accepted . as: satisfying the. require: . on le 

~ ments of section 2324, Revised Statutes, per- |. 


= taining to. annual expenditures wentteerecces: 312 ‘if 


- ) as work that has value in determining. the, oil-, 


".-. group of claims is availableas. assessment work: - 


7 io ‘expressed _ in. numerous. departmental. deci- ms “ 
sions, any: group. assessment. work. that. will Bae 


Assessment Work. Section, 2324, R. Si: 
* Continued. 
18. Fuléllment. of. ‘the pee ‘assessment. | 
: work. requirement of. section. 2824, Revised 
2 Statutes, is a prerequisite t to continuing own: - 
oe ership as against the Government until patent, ..... 
$OUAS oan cesta 2h ean enlectecee = BOD 


mining claim’ for the services. ‘ofa watchman —_ 
merely to look. after.the property. after all op-..... 


oe 20. Work. of.a ‘strictly. exploratory,’ nature ae 
‘ performed. on a group i oil-shale claims, such.., 


-bearing | character of. the: shale on & continuous 


ae under. section. 2324, - ‘Revised ‘Statutes, an ane. 


-tecedent ; discovery being shown- eee s . 1919,.- and: prior resolutions containing sab)” 


21,. In determining: whether the: amount: of. .. . 


“ annual assessinent. work. ‘performed: upon, Bo 


mining: claim. fulfills. the Tequirements, of.sec--. 


tion. 2324, Revised Statutes; the test ‘is- the. a 
Ae ee th be fits i the nn ‘ther r rided 522 
reasonable value of the work; not, what the =. |: sich nome saree Sr ert poy 


contract price was, nor. the actual: amount Par 


paid for ee 


‘See. 35,. 62, 65, infra, Peres 
e a8. “The rules of the general mining ; laws @ as 
to discovery and assessment. work are. appl. 
_eable to. oil-shale claims unaffected by. the act. . 


of February. 12, 1908 -/--------------2022"2 re = 


24, The ; applicability. Of. cement: Sone 
. on oil-shale claims is to. be adjudicated. under. 
| the: rules of. the general. mining. laws. unaflected 


25..i Oil-shale ~ claimants _ who. “performed... 


sank ‘assessment, work. upon, the theory,that the _ ; 
get: of. February 12, 1903, applied to such... |. 
.elaims, are not. prejudiced thereby, inasmuch... |- 


as under. the liberal. construction. heretofore . 


‘meet the requirements of. that act will satisfy - . 
| the. ‘requirements. of: section 23%, - Revised om 


Statutes....------— Jdguatobut Ss. ceeenatesone ie = 


“Assessment Work.—Aet: March a 1901, ee 
Alaska. kis 
- 96. Section - 1 of the. st of March 2 107, a 
* specifies the amount of assessment work that: 
must be performed upon:a mining ‘claim ‘in 
the Territory ‘of: Alaska; ‘and wherever : the: 
_ provisions of- that’ act are irreconcilable. with ~ 
section. 2324, Revised Statutes, the latter, in’ 
= so far as. applicable: ‘to that Territory, is by e 
_ ; implication repenled:.-:0:202-r-ass-n--3 Suds 561 


Pd ment, without, force and effect 


i from the nécessity of doing annual conical. 


= thereafter bring his: elaim within: the excep-. ee 
“tion, in section 87 of the. leasing act of Feb-. ~ 





_ Assessraent Work.—Act ‘March 2 “too, 2 


Alaska--Continued. 


© OT) An’ ‘official survey of: a ‘mining “lata 


can not be credited as annual assessment work. uae 


or. expenditure required as ‘a. ‘prerequisite. to. - 


: patent either under the act of March 2, 1907, | 


19, ‘Expenditures. on an.oil.and gas placer... iS which pertains. to mining claims in the ert.” ick 


tory of Alaska, or under’ section 2324, ‘Revised 
Statutes, relating. to mining. claims’ generally. 561. 
- 28. The act of the Legislature ‘of Alaska 


. (1915, Cr 10), providing that ‘the | costs oe: 


credited as” assessment’ work ‘attempts. to a 


- grant more favorable. terms than the’ Federal - ee 


statute; ‘act of March 2, 1907, ‘permits, and to: ae 
that extent is, in the opinion of this. depart- hae oe 





Assessment: Work. Pub. Res. November 18, ‘ 


WB ae 


. ny! Miss ae One Se 


29;- The public resolution: af f Noveniber’' 18, 


work only to those claimants who’ ‘invoked 


80. “Where : an oil-shale cl jaimant neither per- 


me formed the’ annual, assessment. ‘work for the © ; 


"S99, The only method by. whi ch owe |: year 1919, nor: ‘caused the ‘notice provided by 7 
_.. of. mining claim’ tiay acquire by forfeiture 
~ under the miining laws the interest of'his'¢o-° © |. 
owners for. noncontribution ‘to ‘the: expendi: conan Bd 
_ tures made on ‘the claim'is by:the service of |. . 
notice upon: tie: delinquent: coowner in the" |. ieee ; 
‘manner ‘prescribed hy section 2324, ' iR. 8..~-- Pay Jo. ruary 26, Sea ee tema a 522 


| Assessment Work.~Act February 12, 1903. i ‘ 7 “Assessment Work. —Group Development, oe 


_ the public resolution of. November 18, 1919, to oe 
° be recorded. in lieu thereof, ‘all: of ‘his’ rights” *. 


under the mining law ceased and he could not 


See 13, 15, 20, 25, ‘supra;, 65, infra. oe ae 
_81.; Work, regardless of its value ottiorsvinay 


*. ‘can not -be:said.to be: done in the development. - 
~ of a. group of mining claims, ifit-does not-¢on-" 
‘|.. ‘stitute apart of a general plan: having in view..." .. 
pe the: development of: the: group, :so: that:.the ~ 
. -"” ore. may be-more readily extracted, and ‘has . 


- alee to that end ..2.-. 283 
_ by the act of February. 12, 1S eg a a3t iE no reasonable. adaptation to that.en a8 


32, The fact that.an assessment hole: might. 


: be utilized. AS B. portal. for a tunnel or-in the: . 
construction: of: an. air: shaft: under’ some later: - 


plan: of: development is. insufficient to: credit .. 


"its value aS a group. improvment. see eee: 283 


33. Mere statements of. intent that certain ~ 


-. work was intended as group ‘development - 
work without regard’ to: ‘evidence’ as to the. | 
: character ofthe work!dnd. its relation to the . a a ME a 
~~ elaim: ‘as’ “having: a tendency’ to benefit it iss) ~ 
_” insufficient ‘to’ establish: ‘that: ‘the ‘work: As of: * 

~~ such ‘haracter-.i--2-2-: gd Ee ene eee 222206 > ka 
_ 34 The- question . of the "applicability. (i ral 
work alleged as common improvment. must: 

be determined“from the. particular: facts and °° 


circumstances of each-case; andthe fact that’ 


~ ‘a custom existed in the shale regions to-per- 


form: work on oil-shale claims according: to. 
a certain’ method will not’ suffice where the ~ 


— rules of law relating ‘to group assessment work: 
are not fed eeceneennennsnnetnes 9 295 a 


“INDEX 


rah ook oer 


Ste we 


ae Page 
| Mining Claini=Continneds’ 


a ss, 


_ Assessment Wake Grom ‘Developient— 2 
- Continued. aA, 


- 35. ‘Work of strlatty and acoloratoey riatutes: 
. performed. on a:group of oil-shale claims. such: _ 
~~ as work that:is shown to ‘have value in deter- ° 
- mining the’ oil-bearing: character ofthe shale: 


_ 4 contiguous group of claims;-is acceptable ~_ 
- “as expenditure’ required as.a:basis for patent,” 

- other essentials of the rules of group.develop-* « 

‘ ment. being established; and: work: ‘of Similar. ~ - 


- character. may ‘also’. bé. credited -as: ‘annual. ei 


assessment ‘work where. ‘an antecedent . dis-’:-.. 


covery is shown; but tbe: burden. of-proof is. 

. upon: the claimant both under thé act:of Feb-: - 

_.- dary 12; 1903, and. under section: 2324; Revised. “pales 
: Statutesssi2 000A eb ae ll 88e | ne 

| \ expenditure. and dévelopment- : bee em BME ‘ 


J BBE ‘A tunneliconstructed.for: the purpose of... 
oF developing and. facilitating the extraction of: 


"os the: sole: deposit covered by: a single. ‘taining 


location ‘which - due to erroncous. or’ faulty 
‘description ‘is: ‘subsequently amended: or Telo-"- 
cated: and-ineliided‘in two. claims may-be' ace” 
cepted: as. ai ‘Gomuion ° ‘improvment: and. ‘its 
cost: accredited: to: the’ eS ceyeoemeny © of poulis 








' Bee 14,: ‘supra; 47; fnfras.: 


Assessment. Work—Suspension. 
‘Ses. 29, 30, Supra.. : 


- Boundaries. ah Se eines aoe os 
"See 69, infra. 


wt ‘Coitigiitye ot As se at Sih ae scone che base : eee ee - r 
| -| act. of July 17, 1914). did'not. change the' long: 
: established ‘ ‘rule. ‘that: a location, otherwise ne 


Bee 55, infra. kee os, 


- Diligence. . He oa” pe, ie age 
Ree 45: supra; 8, infra. 


Discovery. : ee 


-See4, 20; 28, 35; spre 45, 48; 88: 56, 60, 60,-86,." - 
68; ‘infra; Mineral ae 75 ‘Notice; 1; oe ; 


Sites, 4; 5, 8. % 
BT. ‘The digeaver'y of an igolated bit of ae - 
eral; ‘not ‘connected’ with: or leading: to sub- | 


"stantial prospective values; is not a sufficient: 
"discovery to. validate ‘a location: under the -| 
mining laws, ‘but’ itis sufficient if mineral: | 


. found-in-a mass. so: located, that: the vein or: . 
'. mineral-bearing body can: be followéd:.with .- 
_ “Teasonablé’ hope-and: assurance: that a paying’ 


aC mine can. be ultimately: developed. -.222221/201 ; 
wh 88. It is’ not: ecessary, in: order’ to: consti-: : cen? 
| tute: a° valid ‘discovery under: the: general: 


~ mining. laws’ sufficient‘ to: support’an appli-: 


A .- cation: for: ‘patent, that the mineral :in:: ‘its’. . : 
Es ‘present. situation can be. immediately disposed Soe 
c v of at. Q. profit. OS le Peeper bs oahu pe men ny Se Ue 202 


“39; “The * tule: As | £0" the: thickness: and ‘ole. © 


its’ regulations of. ‘April: 3; 1916;: for ‘the classi 


7 : _ 2: fication. of lands:with respect to their’ oil-shale™ 
': . character, was not intended to be applied by™ 


cs the department: asa yardstick i in determining 


re : whether the physical exposure. of an oi!-shale 


deposit wi witbin the: lintits: of an_ asserted oil- . 


under: ‘the mining: laws, ‘but: ‘each ‘case: pre- 7 
13 sented ‘faust’ be determined Apon the: facts 
"there discldsed2_3.2103:.. oon cieedin Rees 





Mining Claim—Continued.” en SO Ea a 
‘Discovery—Continued. sie he FA Tks ae a 


stale placer-inining Iocaticn | ag sufficient to: 
constitite an adequate discovery: of maineral: 


“40: The fact: that a mining dainiant; after — 


diligent: prosecution of work looking to dis- 
covery of'oil and: gas: on his’ claim, discovers’ - 
_ stball quantities of dil, and thereafter aban-» 
dons further’ development, ‘permits. the ‘im: 
provements to go to ruin or be sold and the’* .-" 
“property: to. lie. idle, and possession: to - be ar 


 takén! ‘under: ‘the. agricultural land laws, ‘is’. 


‘ heavily saturated with asphaltic: minérals in 
.}... hard solid formation is tot:“‘oil” withitt the’: 
ee meaning of the act of Jane 25; WMO. n2s--- 8 


rae Expenditures.:, By eae ~ an : sige 


covery: persuasive that.he* did not’ regard: the . 


showings ‘of oll:sufficient to warrant, further: 


AT AE deposit of sand asphalt: ‘on’ sandstone» 


wt. 


‘See: subtitle. «Assessment Work? BP ats 





ee aed af -Rorfeitare. ees 4 
Assessment Work—-Resunption.. ste os eote.. ae 


See: 10;: supray AT, a7, 88, infra nding oe = = 


m4 


- re Group Developmentt:-. i: oe a 


Sed -subtitle. “Assessment “Work. Group o | 


| | Development.” ea Se ee fiat 


“pee Location. oe gee 


@. “Barther then: to protect certain, lasses 


- ‘lawful, of niineral land:embraced:in a subsist- - 


: property: right, good: as. against : ‘everyone, in-: 


ing; but uncompleted . entry;: constitutes a. 


“eluding the entryman. and .the.Goverhment,’ 


_ ‘notwithstanding that: the : locator‘. | 
. entitled to. a: patent or to: maintain: possession ie 
-in the courts. ‘until stich entry: is canceled: - - z 


is not 


43. Issuance by. the. Government. of a sur- 


lie face patent: pursuant to: the. act. of. July Tye 

-. 1914, can riot effect a forfeiture:of the property. : 
right of a-locator to the-minerals:in:the land, ._. 
--where™ his: location, : ‘otherwise | lawful,; was” = 
deo made: subsequent; to the date of that act.and = 


while the: Jand:was. at the: time of: location — 


| = content: adopted by. the: Géological: Survey.in’ = .|- 


if ~. within. a subsisting unrestricted, ‘butii an eS 
perfected ‘homestead: entry. iss) a2 Rerun a des 


Aa Ae locator. of: mineral: ‘and. embraced: ‘in: 


ee subsisting : ‘unréstricted:. but: uncompleted 
~ homestead — centry,. 
ihe pursuant to-the.act' of. July -17; 1914, who ‘has:. 
“ gequired . the. title: of: the: surface entryman;:. 
. may, ..éverything - ‘being. otherwise. Tegular,” | 
execute a: -dead | of reconveyance. and; “Upon. 
cancellation: of the surface: pelenty receive a . 


. subsequently: patented: . 


|. “mineral ‘patent 22.0 fcceu i ies oe see 107, 


45. “Where there has pan an een decee oe 
ery. of mineral either on the surface. or in shal- 
low workings. within the limits: of an ‘asserted: | 
mining location, and the deposits of the region: » 


o peye been the supe ect of eplontion one aimee 


er 


| a 


* ’: nor does the fact'that work is resumed prior, 
to the initiation. ‘of adverse proceedings to: 


| -an estoppel against. the: Government. fn ate 
48. Where mining locations | “nave: “been acs 


the certificate of location creates presumption : 
a “of discovery anda: valid- location, and: any- | 
_. - one ‘seeking: rights. under: other: -public-land- 

laws adverse to those of the mining claimants: - 


. 7 ' location: until, ‘after due notice of ebarges: and ey he 
opportunity’ to: be heard’ has. been: given to: the: 


“o.denced. by .the naming of. the donee in: the 


} ee ae. | Page | ae, OS | Ete sae ee. | 

“Mining Glaim—Continued.: ieee “Mining Claim—Continued.. [Re oe. 
Location—Continued. igeros oes et sf ‘Lode Claim. Fen. fovea we “see ee 

- for a, number of years, evidence bearing v upon: a |) -. 53. Where in ‘the case dof alode mining claim ie ra 
the mineral value and. the geological-forma- - in: ‘parital conflict with a railroad grant; diss = = 


_ tion of the adjacent:lands may be considered... 


in determining whether the located lands are. 


ee chiefly. valuable for their mineral. contents - -- 201 . 


46. A: valid. mining location, unperfected at 
the; date. of the leasing. act. of February. 25, . 


‘ 1920, by a-certificate of entry, is. forfeited. upon . : ; 
failure to; fulfill:the. statutory requirement. QS; 


to annual. labor: and:improvements, and the: 
_ land therein: becomes subject. to; Gispoaltion,. 
‘only under that , se Lia 
“AT “Mineral : deposits: that. are. within, "the * 


paar purview of, the; leasing | ‘act, in lands: covered - 

- . by- mining locations, become, upon default. i in’. 

-\ mmaintenance of such..claims, subject to -dis-\, 
position -.under* that act, and: subsequent. 


resumption of. work thereon does not Serve to:: 
divest the Go vernment ofits proprietary title, . 


determine * the validity. of. a claim’ pete ‘as: 


unchallenged ‘for a number of years, and de-- 
velopment work: has. been: done upon ‘them, 


must assume the burden of controverting tt ane: 
prima facie title of the mineral claimants..." 
49: The: Government : can: not: convey. ‘an : 
unassailable’: ‘title under some: othe. public:.: - 
- -Jand:law to:lands embraced: within a;mining. - 


. , Doining: claimant, there-has been an. adjudica-' 
tion ‘by: the: Land: Department t ai the: claim: 
is invalids 2220212 cas ee soe wl euthice ‘310 ; 
5. The: protection: of:: ‘possession accorded: 
ae by: section: 2382, -R..9:,'to the members of:an.: 


: “association of persons, : swho: are Jocators 6f' a: 


mining claim, ‘is. against all'who are not mem- 
_ bers of thé association, but: the statute. does:: 


-. not:contemplate that possession:and: working. 


- of the. claim’ by: one or-more locators shall: be: 


} e antinees 0’ the interests of.a‘locator who is-not: 
_. in possession’ ‘and: ‘has not. worked the’ claim:=. 550 


“B12 “Accéptance of a gift-of-an ‘interest:in a: 
mining. claim : is: presumed? where: it is .6vi- | 


| location: notice as:one of’ the locators: and by 
- the:recordation of: such: notice, and ‘title can: 
~ not-revert to'the donor on. the: testimony: of: 


_” the ‘latter in:an ex parte. Proceeding that: the. aE 
gift was not accepted: ..2..2224-2222--.12..-- 550; 


BRE -Where a mining claim is: pwned by two 
“of. more: -persons‘the ‘possession | of one: is. the. 
possession of ell, and there can: be no abandon-:' 


“ment by.one owner so Tong as his coowner.con-:- | 
tinues 1 in possession. oe Sean eee ee ee ar 660°| 


wae 





covery is made of a vein or lode on such claim | 


: without the ‘boundaries of.the grant, the. “pre-.: 


% spect to some: ‘stranger wae seeks: a relocate. 


| sumption is that the-vein:extends'to thelim-.~ 
~. its of the location.and the burden i is upon’ the, ©. 
* railroad: Brantee a overcome. ‘the. :‘Dresump- # 


“Ba. The. fact ore a mining ees was Iscated aa 


| - tn the shape and had the usual dimensions of. _ 
| -alode ‘and that the mineral surveyor, charac-._ 
a? terized. it as .a.lode' on an. official plat.is. not: 


conclusive,that it was the intention to-make aa 


a lode: location: where the propriety : of locat-. 
“. ing the land as placer. ground i is not. questioned. 
He and the recorded notice of location described: 
it as-a placer: lait ite eee ale due ce i 
| 55. ‘Phe rule enunciated‘in the department:) 
‘ly al decision of William Dawson (40:L. Dui)y: 
on that: where a number: -of: valid: lode: locations, See 
>|. forming upon.the ground a;contiguous.group. 
|. areembraced in a single application for patent . 
Upon: which; due .puhlication: and: ‘posting: of. © 
emotice has been had, and the application;is. 


rejected as to one of the claims becdtse. of: in- 


eb te sufficient patent improvements, the remain-’ a 
| der of the claims, although not-in ‘themselves 
“.. contiguous, may be. retained and. embraced . 
-| ina single. entry ‘and patent’ is. equally, applt- 

- eahle to placer. claims_..-22.080i20li2t ltt. 610° 


"56. A placer discovery will not sustain a Tode, 
location and .no- tight. to: possession . of Joose, 


alae scattered: deposits, not tock in place, can be : | | 
We. acquired bya an poeapted lode lopatlen: t+ TIS 


: Pacer Claim. ~ : oe a 


"Seo. 19, 24, 255. 39, 5, 66, supra. a 
87. AS between. the ‘Govetmnent. oe ee 


bees mining. claimant the test. of-the validity-of.. 

_ the ‘latter’s oil-shale‘ claim is found in .the 

he provisions. of: section 37-of: the: Jeasing act;: and og a 
not in that part of section, 2324, Revised 


Statutes,:: ‘which ::defines : -his: rights -with..re- 


: 5B. ‘The: leasing: ah repealed ¢ as: 6 s otehals: ‘ 


s4 deposits the general: ‘provisions of the. mining. - c. 


Jaw and withdrew:them from-location’ and - , — 


disposition: thereunder, and. wasia legislative: 
assertion. of. control. and ownership. thereof by : 


|: the United. States;.except:as specifically pro- - 


- yided-in section: 37. of:the.act;no affirmative ~~ 


action; such as physical: reentry. or:the.insti-, 

-- tation. of proceedings, is: necessary:in.order:to: 
terminate: the: errights of a defaulting niining % 

claimant... eree as Sheu ae coee ee 


“59, Where. a. ‘mining. daimant “protests. 


a against ‘surface éritries made before’ the filing | sf oe 7 ; 
of: his patent : application,. alleging:superior, 


; tight ‘by .virtue.of: prior: placer locations, the: 


; burden: of as rests upd the. p prolate 31 


INDEX. 


- Mining Clatm—Continued. MEd 
_ Placer. Claim—Continued. | plat St 
| 60. ‘Under the act of: Turie 25, 1910, an occu- 





the bee mining Ta is: éntitled: to: protée: 
‘tion, if, at the-time of: the. withdrawal of: the 


ands, he was ‘making.’ Teasonable: ‘effort, - 


indicating. ae bona. fide: intention: to discover - 
'-oiland ‘gas on’ the ‘claim. with: ‘all- practical _ 
° ‘expedition, as by the ‘doing of: ‘physical acts 
~ tending to. facilitate the. exploration for, and” 
discovery of, -oil-or gas: thereon; ‘and iti is: not: 
‘necessary: that. actual ‘drilling...was ::being 


 Prosecuted. at that CC ee . 


.61.: The: act: of.;February: 11,‘ " 1897,. which: _ 


‘aathorises) entry. under: the mining laws of ore ie 


lands. “chiefly: -valuable??: ‘for petroleum: or: 


the latter :itis.the-value of-the: ‘deposits’: 8 318. 
62... The «term. ‘oil: lands’? -in -the.-act, of. - 
-Pebtuaty: -12;,-1903; does. not, comprehend, oils : 


shelle lands... seidiete Totewee ani eee a 


“63. For the purpose ¢ of: curing: linperfections © 
im: the. original location, correcting. errors, or © 
supplying omissions, : tlie same. latitude. of 
amendment should be: allowed: in ‘the. case: of -: 


placers.as.in lodes._._ 2201222222202 22 22 ee “497 . 


- 64. A placer ‘location which” ‘was ‘detective: Jip: 
ree ame recreational ! areas a: clear . and” unediiivocal: 
’. ‘original form because of. nonconformity: with.” ~ | “showing that the location is ‘for. bona fide min-. } 
. [> ing and milling purposes. than would he. neces-: : 
~ SAry. in instances of locations « on the open ‘ub- 


oe lie GOAN eos ete oe aise ee 2.760 


oor not .subject’to entry and: patent in. its 


the United States system ' ‘of. “‘public-land: sur-' 


veys as. required by section. 2331;. ‘Revised. : 


Statutes, is not void, but the.défect;:in the.” 
- absence’ ofan adverse.claim.to. the added land, » 


by. relocation, provided that the.acreage limi-: 


65:; The restriction in the: act of February 12, 

~~ 1903; relating ; to oil, placers, which. Jimits. the. 

benefits: of common, improvement. work: to five. 

claims, is not; applicable ' to, oil-shale: claims-.- 523° 
66.4 single. discovery: Of» mineral * ‘upon. 

‘public: land j is, sufficient, to: authorize the loca- 

tion of a placer: claim. thereon and may, in: the. 

absence ‘of any: ‘claim, OT; evidence: to. the: con-, 

~ trary, ‘be treated as: sufficiently establishing: 

the: mineral: character: of :the:entire: claim. ‘to. 


~~ justify. patenting, but: such: a- discovery does: 


: not conclusively; establish the, mineral charac-. 

ter of all. the: land: included: in: the: claim. SO ‘as. 

- to preclude further:i ‘inquiry. in. respect thereto. ry 
“67. Any...area.. amounting: to: a: legal. sub: . 

“division within: -a-placer claim. which’ does not - 

- contain or. is: not: valuable: for, the. deposit for. 

“which the. location. was. made, is: not. mineral]. 

“land: within. the. contemplation. of the statute 


© OBA discovery of mineral’ upon. certain Babe. 
- divisions of a placer. claim. located within: the 
"primary. limits.-of:.a- tailroad. grant: can: ‘not. 
defeat: the grant as to. the: subdivisions within - 


-<* .guch claim. found’ to’be nonmineral i in: charac: . he 
- fer.-...- Snbopsregp=as~sae ween eaten nten ene 574 


See mer 
co" | Mining Claim—Continued. 


[sete a ~ 
7 ol Recordation of Noticé.: ue eee 
vand will be excluded from thineral entry = Bo ee ts 574 : Pi suecreons a 


- Survey. : vie ee 








Page 


Placer Claim.—Continued. . ee 
69. One who has located a ‘plaber claim bye 


legal: subdivisions of surveyed: land without. ie 
actually: marking of boundaries and. in. other. ae! 
respects has brought himself within the: saving: <0" 
.. Clauses of section: 37 of the leasing act: of Feb- a5 : 
.. Tuary: 26,. 1920, has.a -valid’ claim -within the*' ee 
ae meaning of that section asagainsttheGovern- = = 
| oo ment, and the Land Department will not ~ =” 
‘| . inquire. as to his compliance: with’ the’ local’ o 
.. laws. and regulations: specifying the manner. Ie 8 ee 
- which the location should be marked ou n the. Sie oa 
. ground : Spe eae aed as ah taeatetie : 
Min Site... 9°72 9 8 0 Ese 
70. While actual. use < or ‘occupation. of land: forrec, 7 


‘other. minerali oils, ‘differs from: section: 2319, ec ae for mining and ‘milling. ‘purposes: is. the only tease eat 


~ Revised Statutes, i in-that under the former. the. ; | i) | 
~ value. of the land:is the. criterion, while under.’ 





‘2 prerequisite to. patent: under séction ‘ 2337, Pete nese. 
_ Revised Statutes,, yet the use:must.besevi 
~ denced by.‘‘outward. and visible, signs. ofthe: 9. 
, applicant’s ~ good, faith,’ " naked » “Possession. ay tet 2s, aps 
-with mere intention. or. purpose. on. certain 
: othe ‘of ‘performing: acts. of..use.or.. |. 
'| occupation not being. sufficient to satisfy fie we 


oT, che: is. more imperative. ‘that the; ‘Land 


eS ceeds require-from one ‘seeking patent’: 
under a mill site location for lands within a. Na. 


tional. forest. concededly containing desirable 


72, The fact that land in a mt forest? - 


is curable either by’suitable‘amendment.or | located as a mill site under section 2337, 
cues 4 (he Revised. Statutes, ‘in. such. manner:.as; to. give | 
tation of the statute be observed. na sci ibs _ the most possible frontage on. the main high-. 
-| - way and to-adjoin land’ owned: and uséd? for... 
|. recreational.-and :camping,: purposes : by: the = = 
ane applicant from which. he.gains his livelihood; <__ 
~ and.that the use and improvement ;for mining: 
-. andmilling. purposes are-meager, gives tiseto; © 
“serious doubt.as to the good-faith of the appli-. oie © 
cant in.making the location... 2200 .etok-a5 MOL 


78. The question of relative values: with” os 


“respect to lands within a national.forest, for... f-- 
.. instance, whether chiefly valuable asa frecreae se RT 
. tional site or for mining and milling purposes, 9° 
he is not’ a crucial ‘test of. its Tocatihility under. oe Aas 
* section: 2387, Revised: Statates. fees 





/See.7; 8, 30, 49, ‘51, 54, 55, supra. 


: See 51; : supra. 





See 14,3 36, 5, 64, supra: 


See 27, 28, 64, 69, supra. es 





ae Tunnel. 


See 32, 36;. ‘supra: 














‘Minti Price of Public Land.’ 7 ce 


‘Seo Public Lands, 2 i ee 


Pa eal, 
yet pie 


Minors. 


See Contestant, 3 | Homestead, 16; Ou and 
* Gas Lands, 10. a 


-Misnomer. " ok ; 
See Contest, a, 


Ded Mistepresentation. a 


“See Scrip, 9. 


he Mississippi _ 

| - See Withdrawal, oe 

oe Missouri Pacific. Railroad Company. 
vs. . See Railroad Grant, By ie | 
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1) Under authority of séction 4870, “Revised | ‘ 
. .», Statutes;-the Secretary of War lias'tlie power 


7 to appropriate: lands; allotted: or mnallotted, a 


“quently issued. for’ lands: thus: appropriated 
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Ce to entry in units are enterable only according 
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may be thereafter modified. by administrative 
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National Monuments. 
ce Be By virtue of the power. conferred. upon ae 


Congress by section 3, article 4 of the Consti- 


. tution respecting the territory or the property 
of the United States, Congress. may make 


reservations | of ‘the public domain for the | ‘3 


xt preservation — of antiquities and authorize 
‘ executive. officers to make rules. and regula- 


tions for their preservation and poe 150. 
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2. Under the act of: Tune: 8, 1906, ‘Gone 
has. authorized. the. Executive to prescribe | 
regulations relating. to excavation. and explo-. 
ration for. antiquities upon lands. owned.and- 


_- controlled by the United States, and for the 


disposition: of articles,.. implements, -and- 


~- material discovered: thereon, . and ‘a. ‘State. 


- legislature has no power to restrict in any. wise 
the. neds ‘thus. Deaenl bed ooh eee ee 150° 
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1. The ‘amendment - in’ “the: appropriation : 


| act of March. 7, 1928, to section 3 of the. act of © 
August. 25, ‘1916; governs contracts made. a 


prior thereto'as well as. those. made thereafter, eo 
and: an. operator ‘in a national park wishing : 
~ to jssué bonds ‘or. ‘increase his capitalization » aes 
“and: sell ‘additional’ stock must submit“ his’. 


: “proposal to. ‘the ‘Secretary: of the Interior for: 
-.. approval; tiotwithstanding that the vances mee 
¢ makes no menition’ of such requirement. oe nee 356 
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being sought by. the. Claimants thereof, charg-: 


ing failure to make discovery of mineral and = 


to perform the required’ ‘Assessment work,. Oo | 
authority of law exists for service of notice by a 
publication, but service must. be. personal. asi. 


"provided by.Rule’7 of Practica. /-.2.2222./. 379 | 
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timely notice by Spjourn ina distant country 
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2... Order. of March 16, 1929,. conservation of :. 


. oil. and gas. on public lands. . (Order. N 0. 387). 579 


3. Order. of March 20,. 1929, conservation: of. . 


ne ail and gas on public lands. . (Order No.:338)=: 580 20 ie 


A, ‘Letter. of. April 3; 1929; conservation: of 
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” Be ‘Approved. ‘committee. Tecommendation. 
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* Fees and. Commissions, 1, 2; Homestead;:.11;: 

- Isolated: Tracts, 4; Mining Claim, 0S Patent, 2: 
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- Right, 8.0000 

6. ‘Tnstructions of March: 29) 1 1927, directions’. 


7 given to. refusé to recognize or consider in any 


way. ‘mere. ‘contingent’ or ‘royalty interests in” 


oil. and gas. prospecting’ ‘permits EL eee ae zi ° a7 


ts. ‘Instructions of ‘April 23, 1928,. procedure © 
for ‘abandonment of wells. ‘under oil. and” gas” 
periits.. Operating regulations of tTaly 1, 1026, © = 
‘supplemented ~..-_----. SAS eek Ao I ee 353 
- 8, Instructiotis of ‘August: 20, 1998, ‘descrip: © 
tion of lands i in oil and § gas permit applications. : 


9. Permits will not be granted to. ‘prospees ~ 


for oil'and. gas on unsurveyed:school ‘sections,".: ©]. - 

_ - swithdrawn on bekhalf of a State under'the:act : 
. of August 18,1804; in the absence of a.classifi- 
* eation of the lands by. the Geological. Survey... | 
5 as prospectively valuable for.oil and gas... 34. | 


- 10, Persons..under. 21. Years. of age are not... 


| “qualified to take oil and gas prospecting per-: ae 


tits under the act,of February 25,.1920, not- 


withstanding. that they. -are | native-born | otf 

' ‘citizens of the United. States-2: J w2--aps-h 242°} 
~ 11:-Where oil: and gas. prospecting Permits ; 

_ have been granted for an entire body of a given * ” - 

a ~ area of unsurveyed lands and segregated ou the” _ 


.. records in terms of future subdivisional'survey 
~ descriptions. with ;common: boundaries, . in- 


-truding. applications will not be: allowed. for. | 


ed claims which,’ “due: to ertor ‘in ipenceeriants: A 
were not, covered. ‘by. the metes and bounds © - 
" e descriptions of tho. Prior ‘permite, but he" ae 
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Section 13 Permits. —Generally—Contd, . 


lands thus: segregated will be lield subject: £0: faa 
_ adjustment: to conform: to. the lines. ofthe: _ 
future: official sarvey. ‘upon: application for:. — * 
lease should. discovery of oil or gas be made: 417°... 
123 ‘Lands in oil-and. gas ‘permits or applica-. aie 
tions for permits are subject to entry. under: . ~ 
|. both’ the enlarged and stock-raising home 
|. stead Jaws in the absence of valid objections: 
|. “by the mineral claimant.and upon.complis:;. | 
= ance with ae eau regulations as ED eee 


| oak - Application... ae : ols tha ge a ee Se 
7 | Leasing Act. of February 25, 1920—Conser iva: 5 e fee 
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132A pending oil arid g gas  pepectine | per- is 


“mit application . ‘for. land: known. to: eof og ve 
|. mineral character at the date of the acceptance fee. 

. of the survey is such a valid application within; ~ 

~. the purview of subsection (c). of section 1 of the. 

. act of January 25,, 1927, as. to prevent the opera. 
tion of: that. act..in. ‘making: a. ‘grant: of certain. ae ie. ees 
taineral school. sections to: the States....----- te sere: 


- ‘ing Dermit which i is accompanied by: an insuffi: ce . 


i ce ae ecient filing. fee be merely; suspended until, the. a 
Section 13.—Permits.— —Generally. | te ie 8 (ie 


applicant has: had thirty, days within which” aa 


; ‘tion of that. period, Fr a later prospecting ‘panait.” : 
ae e application for the same lands must | be treated. ee 
Pia a junior application. eae ; 
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- See 30; infra. PG cer crcehe, on 
15; An: aesientnont of: an oil and: as 5 pros: 


- pecting. permit; otherwise regular, Willtbe::< 
* approved if-the permit be. in good standing’ i, 
_ When the application for. the. approval: ofithe i: | - 
assignment is filed, and ‘the assignee may make + 


_ (Circular AND ANG) eee ee i ie ‘such showings of: diligenge as: wall ‘warrant ees : 


extension of time 1-2-2225. -22-2elel et ‘U1. 


-. 16;'In'the matter of extensions. of: f time, tha, et oy 
_ approval of'an-assignment’of'an oil and gas) 
‘prospecting: permit relates back to the:date of. 
- application’ forapproval, and. the: diligence’. 0 Fs 
shown: must.ordinarily:be:that of the permit--. =: -- 
tee, if a: default. occurs: prior: to: approval: of the. ek oe 
"assignment, but:diligence‘by the assignee mays 
- “be given consideration where.bona fide efforts 
to secure. development have'ibeen:made by =. |. 
“him invan effort. to protect. hisinvestment..-. 171° 
_ .1%-The. approval of the-assignment: of. amie ee 
. oil and gas prospecting permit willbe denied. 
where defaults stand. uncured of, record:atthe: 
time approval: of-such assignment is sought, =~ 
unless:and: uritil the permittee:secures. an-ex-; 
"tension ‘of time for-compliance with the terms a eee 
“of the permit. 24. aes Pe eee eee pe lMes oa 
_.. 18. Where assignments of,more than one ot en aa 2 
-and gas prospecting permit on the same Bee 
7 geologic structure are made . toa single be Bde, 
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2h. Instruetions of February 21; 927; vt; potids ee: 
gar et « with oil and gas prospecting permits. 

+ -4(h), Circular’ No, 672, modified; ‘Circular aa 
*(Gireular No; funy 40 
22. ‘Instructions’ of. March’ 18, 1927, bonds oe 


” No. 754; revoked. 


= “Contiguity. 


Section: 13.~Aséigiimen t—Coittinued. : 


- solidated permit and the limitation pertaining: . 
. to the area:.of the: minimum royalty lease. aS.ri; 


a partial assignment: ‘ofan: oil and- “gas ‘PrOs--:! 13 
-pecting permit where: some of the Jand in:the:: 
‘assignment i is: in, a ‘de: ie producing : struce. a? 


| | Pare es tt SEE per ON MRT RELY Se Da - 527 
20. In the case of:a pasta ssigomeato of. ee aE 


, ‘oil and gas prospecting. permit such’ permit . 


e will. be regarded, ordinarily, asa. unit, ‘ands... 


se arate. permits. will, not; be: issued: toth Seat ae eee ee 
eee! te. ber ney pe ud ee ea @ the’ Interior; and the’ announcement* and ~ i eae 


ar oe ee enforcement: of a- changed. oil conservation ° - 
is to evade the: ovision:in sec on 14: Of the ;: |. it sc Bante 
Pr ti + - policy: which is. made. applicable “to: all: alike 


ee . the granting of afive perc cent leasei in in compact is. | can “not be: held to -be‘an arbitrary: use of 


"assignees. where. it : ‘appears: that; ‘the, purpose |: 


: leasing . act : of February; 25, 1920: ‘Yelating t0l 





: Pate : 






a homestead eniryman against ‘damage. to his oe 


 erops.and improvements as provided by Sec. Ze _ ie 
"tion 2 of the act of July.17, 1914, does not’pre- 2 
-.\. @lude the entryman’ from asserting his tights ©." |” 
sine proceeding. in court. under that section... can 

“ee Boundaries; ‘Monuments, Notice. ve a roe 





* See. 41, 47,, infra; ‘Mining Claim, 30.° % 
24, Survey. Jnonuments that:are plaialy. cs : 


ible: on the ground may. ‘be adopted. ‘by. an oil.) 
". -. and gas prospecting permittee-as the “subs L: 
_- stantid] monuments” atthe corners of his pers: |: 
-.. .Mnitted lands:in fulfillment of the: requirement: a 


in section. 13:of : the* ‘leasing: act, but if-any” 
survey. monument be: ‘missing or if his corner a 


= a notice as required by. Section. 13 of the 'leas- 


ing act ahust be: bapested: on. each h incontiguous. oes 


sah 26. Section: 13° of the ‘easing dct. does: not ae 
. specifically, provide: that. the: monuments’ HOH 


be placed. at the.corners of permitted lands: | 2: 


“shall bear any ‘inscription or mark: of identi- 7 
— fication. which. could: lead - to. ‘other : monu-*. 


: : ments, or ‘to the. ‘posted. notice, and. the de- °°" 
partment: ‘has.; “not: by”. rules ‘or ‘regulations... Ps 


"prescribed - “what: shall. ‘be. considered ae ae 


“stantial monuments” --5 es 





a Consolidated. Permit. oe a ae = ee : go ie 


See: 18, siipras: “ 


“See 19, supra. : . : oe 


|| Contribution to Test Well.” ee . de oe 


- Tatreward for discovery-will Gove onthe 17 | le Discovery. meee eo ats 


9. 10.cA new permit can not: be'granted: under” 


‘Section.."’. 


Be Failure to: require ‘an “oil and. gas ‘pros- ae 


| pecting ‘perinittee to flea bond'to indemmify. |: ” Drawing. 


‘Extension. of ‘Time ie: Drilling.” zy ae fe 


| S “of the test well... 


7 ve. Operating Agreement.’ 


- acres on a ‘structure, or 7 a 
- State, may, be. disposed of prior. to aiscovely 359 7 
hash Segregative, Effect,. oe oe fe ae = ee 
ote See uy, supra; Application, 2 oo : 
. ~ “Burfacd | Rights. wo gfeate * Ceti dal Sete 


| ‘Section 14. Lease—Royalties and Rentals. 


“| July 1, 1926, acts’of February: 25, 1920, Tune 4, 
1920, and March 4, 1923 Boe kan eesinesees eo. 
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Section. 13-Conitinied. 





See 25, supra, aoe Bates oe : - ; 





_ See. oi 31, 38, 43, 15, 48, 49, “ingra: ae Date 


, Diet: Authority. : ane a we 3 





See: 1-5, Supra.” : ea eae ori 
97. The. Gennes of a, perhit t to prospect ob for a 


oil and gas.on' public lands under section 13-of a io, 2 
__ the act of February. 25,..1920; ‘is, by the terms. kee. Fs 
of the act, ‘discretionary -with the Secretary, -- oo 


e administrative power 2800 ile E80 : 


28. The granting’ of an ‘oil and gas” ‘pros 


a pecting permit’ under section ’13of the leasing" 

- act being discretionary’ cwith the ‘Secretary: =. 
ea & the: Interior,’ a: ‘drawing ‘Which ‘conferréd:"° 
“priority ‘upon one’ ‘applicant’ over other appli-* = mae 
~.¢ants does’ not confer’ upon’ the : succéssftil 
: _ applicant” any “vested~rights' ‘that’ ‘preclude®: hig, ae 
{) that: officer: from rejecting’ ‘the. applicationin. 9° 
Nance accordance with the general Oil: conservation}! A 

a Sater asi werccreoss dot agen uate OST - s 






ids. 


‘See, 28, ‘supra: 





See 15, 16, 17; ‘supra; Extension ‘Acts; ‘fra. 
aD, ‘The. rule. announced. | in. Circular. N 0. 


oF ‘gealdzical Asta a as 3 to structures is wanting, ea ade 
ie “holder. of an oil and gas prospecting permit will)” Ore 
be. denied: the benefit of, contribution: toa test. 

- Weil..on another , permit. area it ‘the ‘greater’ alee 
- portion of the permit area. is more. ‘than 3 miles ee malty oe 
|. .from such test Well, is. modified and, in pr oper. 

cases, an-extension. will. be ‘pranted if any, ¢ ae 2 
‘portion of the permit area, on which. thepers © 


oe or: corners*.shall: be- ‘at-points. which: ‘are:‘not ae 1. mittee could lawfully, ee ee within 3 mle nee 


“Comers. for. survey. monuments, Hie - must oy 
place a ‘substantial: monument at each corner: ne 

‘ a where no: ‘survey: monument is found ..-2-,256 | 
s+ 25; Where'an oil and gas ‘prospecting: obantb a oe 
meee ig for. incoutiguous tracts; each commer of each. 
.. tract must be monumerited, arid:in addition ae 








~ $6043, 50; ‘infra; 


80: An’ operating: eee ‘nowithtand pak oe 
- ing that it may amount to an assignment: ofan: :.°. 
. ‘oil and: gas. prospecting ‘perinit, need: not be for 
submitted to the depat tment! ‘for F approval cond 


of : prior: ‘tO discovery:. ae ee se eee ae 


: 31 ‘Operating contracts: in: “excess OF 2, 560. 









See Bs, supra; 38, 39; 40, infra: Poient; 7 


" Seel- 6 i, 18, 20, ) sure; 3T; 38, 8845, 49, 50, i 


infra, 


BQ oa and gas. “opening ‘regulations - ‘of 2 a 


Bee eit ns 


‘680. acres” in a nee 
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- Section 14 ~_Bense. Royalties and Rentals. a ae | 


Continued.’ = Wea 
33. “tistenstious’ ‘of March‘ 15; 1997, proce- ae 


_ -dure for obtaining oil and gas Jeases-for-umal- .-.. |, 

Jotted lands within: Executive order Indian ~*~} 

- reservations....2..0 2222020025. pat Os Sa GB |e 

84, The right of a lessee under an oil and gas cech 3 

_ lease to engage in ‘the. business of. transporting . ae 

and selling water is a question for the courts, . 

.. not for the department, ‘to. ‘decide -2 Ses 27 

| °- §6..In thé absence of proof that‘anyoneisde- 
ee prived of a water’ supply. the department: will 2 

~~ not ‘interfere with an ‘oil:and ‘gas ‘lessee who” 

ses water from a‘ well’ on. public land within ©... 

> the leasehold elsewhere ‘than ‘on: such Teased a ee 

: promises: o-oo eens ot a ike a ees 


| 36! Lands in. producing’ oil and gas fielas: or: 
covered by oil and gas ‘leases are: ‘tiot ‘stbjéct to™ 


perutth) 


Poca. Ney “alty. ee Akg ig age v ae : 
- 37. “Instructions of. h une. 08, ‘1997, ‘Téauetin, 


‘of g government: royalty J in oil and, gas, fleaaes. poet 
gee Section: 18. —Lease of. Prior ‘Claims... eee ie 


(Circular No.. 1122). 





. See 37, supra. 


“not ‘Withdrawn. 


58. Rights under an oil and gas ss preepectliig, | 


a “jeri granted under section 19 of the leasing _ : - 


. act relate back only to the date of the filing of:...:: 
~. -» the permit. application’ where the ‘permittee. |. 
“.. .. Was not entitled.to-a lease: under' section 18 of). ~ 
“that act: becatse of lack ofa showing of suffi ..c. ‘ 
cient discovery. and of f undisputed | poss session. ne: 


/ Leases. ee ae le 





“See 1=5, supra. 


--. °89. Section 20 ot the leasing act does hoe con- - ee Sahee 
ae for a preference right toan. oil and gas prospect-- ee 
ing permit. upon one who is allowed to: make:;° | 
-. a surface entry: subject tothe provisions ofthe... af: 

-o aebof July 17,1914, as a reward for a successful. 
contest initiated after the. inclusion of theland |" 
“-. within the reserve, notwithstanding. that.the | 


: contested entry \ was made prior. to. the with fe 





40," Section 20 of the act of February 2 25, 1920, ames 


v, « 


Section 21.-Oil Shale: oe . pas 


a ‘Section 26. —Diligence., ee eee 


| Be. Circular No. 1078, Amended: oat 
| ~ Ter No. 1120)... 22-290, Ree Sener ye Ser 106" ar 


which’ grants a preference right to a ‘surface = a a Section 30.- 


bites entryman in ‘the award of & ‘permit to: prospe ct = 
-.. for ‘oil and gas in the entered Jands‘relates to. 
__ oil and gas deposits tobe obtained by méans* | - 
of drilling wells and it has. no application’ tO -s 
_oil-shale deposits... 2i.c.2s-pece-cteee-.22 820 | 
“ "." i, ‘Where in accordance with then. existing |. 
oe, regulations a permit had been granted eran ae ae 
- - pect, Jands: ‘embraced. within a. “settlement eo 
_° dlaim, and the agricultural claimant, having’: 
been’ ‘duly’ ‘notified :theréof: when.called: iapon 
to’ Waive Hights to ‘the’ oir and Bas. 8 contents). 





7 ‘Section 20.—Preference. ‘Right, to Permits. 


OF: Leases—Continued. . hag leas ee 


- failed to give notice’ of: a. igreficenes: right, by pic a 
_ * virtue:-of his: settlement,;: ‘regulations: : “subse: Bee 


quently. promulgated: will not be: retroactively: 
applied: to enable: him to defeat :the: permit: 
after: “issuance: to ‘him: <Ot a: ‘restricted: 





. See 40, supra; 46, 47, . infra | Patent, a 





See 15, 16, ‘Supra. 


a ‘Section 21.—Restrictlons—Combinations, ns a 


(restraint of Trade. a 


“S00 18, 31, supra; 49, 50, ‘infra, Pik Rote ee 
~ 42, ‘Instructions of: August 1, 1927, ‘Timita- - . 


Sante . & 101, ‘of holding under ection 27 f h le ae 
| entry under any. of thie, public. lend Jers. 620 : i / a = ofthe leasing 


(Giron: aot 


AB ‘Section 27 ‘of the leasing act; 8 as 2 amen add : Be, 


ar by the act of April 30,.1926, does not prohibit. we ee 
a contractot from:contracting with any.num-.. 
. ber of permittees, regardless of the acreage 9 
|: involved, but; when discoveries are made and 
ee: ; coc” | leases: are ‘sought, he willbe liniitéd -in-hold- =. : oe 

“gah a Section 19. Permits ‘and ‘Leases for Lands ee wt 


ings to interests. which. will. not:exceed 2,560: - 


ve . acres ona structure, or 7,680 acres in a State. “359 MR ae as 
44, ‘The’ provisions ‘and limitations: of” Sees: lament. 
ma ‘tion 27 of the. leasing - act: as amended, with - aces 
~ “Fespect ' to. the maximum -acreage of permits’... = 
_ .and leases that’ may'bé taken'and héld by'one: 
corporation, ‘Ca’ not’ be evaded ‘bythe expe-.. 
dient. of organizing anothet or’other‘corpora-") 
woe! °. tions :by.the'same. stockholders,: inasmuch .as:\-i..°” 
on July'1, (1919). ‘anda. homestead: ‘entryman aa 
nee whose: entry. was made prior. thereto ‘will. ot =i 
"be required to file a waiver ar ofright to 9 compen- anes 
ene sation...----.---=-- EE eee Se Dee oan oe: 
Mbit Section 20. —Preferenice Hi ghi 4 to Penmuits ¢ or. 


‘‘ the department may ‘look beyond thé:corpo- 
‘rate forin:to: its: pee. and to! ‘those identified ig een gk hee 
with that. purpose. ----.-- PRES ee cn yes (BSD! Be as . 
| 2 45. While ‘oil: and: gas: pr ospecting petits’ ee ; 

: yall not be granted to.a permittee ononestrucs =. 


-ture i in. such: manner as to: make it possible for: : ie. 


‘| ~ him to include more than 640-acres; in five per," | 


“cent leases’ ‘as: yewatd for discovery,’ yet after: ie 
~- leases have ‘been. earned’ and issued no objec- 


tion: willbe: interposed . to. the ‘approval Ofer 
assignments of five per cent: lease: areas Upon. * Ai Oe 
“one structure provided that. they do not ex- 2. 

- ceed in.the aggregate 2,560 acres.to one: person. ._ 589. | 


Ss Section 29.— _Easements—Compeisation, for rE f : - 
Damages Waiver... Crp aT bah ee 


“Bee 23," 38, ‘supra, Patent; OTe aye $23 
~Assigmment of Lease. | ; 
‘See 45, ‘supra. . Oa ee ee 





oe ae Section 52.—Regulations. oe = = re ee 


Bee, 29, 4),. supra: a 
‘Seciton: 37.-Valid Claim. a) ot aes faba 
See Mining Claim, 30, 87, 58: "Schoo! ‘Lane. 10. cee 

46, Section 37. of the leasing act.of February. 


: S 25, 1920,..was in. effect a withdrawal of lands oe | 
-. containing the minerals specified therein from. 
-. location. and entry. under the general mining eee sh ah 
a jaws 8 andy Was for! qpublte: purpose: pee, ee 











INDEX seen, % 


“Oil and Gas s laids —Gontenudd® ‘oils Shale Lands. , gaat Pah 


as me March 4, 1923.- 


_ Section 37: Valid Claim—G ontinued. 


ifk Page’ 


47, Section 37 of the act of February 25, 1920;:- 
affords: notice to all: persons interested: in min-*.- 
eral: locations’ containing minerals mentioned :: a 


Pan therein. of the: conditions. under’ which they’: 


may. maintain their: claims: and’ protect. the . 


deposits claimed from the operation of theact: “ 
348.. The concluding words ‘of: section. 87. of |. 
“which. claims may. be per-\. ; 
> “feeted under such laws, including discovery,” 
‘do not. indicate that mining. claims having. ae 
- imperfections: other than: lack’ of discovery 
. Bre excepted from the aperatlon 0 of. PnOe act. 2 


the. leasing. act, © 


es Section 38.—Fees of Registers." ia 
See - 14, ‘supra; Application, a “Fees. cand. a 


Commissions, 1, 2. 
See ty. 32, supra. 


“See 52, infra; Potash Lands, Bae - as ae 3 
-Oklihoma.. 








See.7 a, 32, supra. 


| a Act April 5, 1928.-—Ketenston of Permits. ne om 1 


ie ogg ‘and | California Soniaate - 


~ 3% Act January il, 1922.—Extension of ‘Reems. = 


23, 24, ‘25, 96-35, 37, 38, 39, 49, 2, 44, re 57, 58, a 
65, 69; Oil and Gas Lands, 40, 46, af, 48; Patent bai ne 


ou Shale Trespass. 


See Mining Claim, 10. 


Lands. | G ere 


See: Recreation Lands, Mi: 


=e ‘Instructions. of July, 29; ‘1920, “Oregon. and a 
. California Railroad. and. Coos Bay’ Wagon tae 
Road grant. lands; sale. ‘ot. timber. 
(Circular No. 1200).-.-. 


= 0.928; superseded. : 


Circular. | ie 
683 


2. The act of May,31, 1918, which. authior-... 


J: the timber thereon for’ timberéd' lands, ‘such 


See 52, ‘infra; Potash Lands, 2 2. ee ar 


fae er ‘April: 30, 1926.—Sections 17 and. es “act 


February. 25,. 1920, amended. 


~ See 42, 4A, 45, SUpTOs. 64 ORE Ee 
49; ‘The act of April 30, 1996, 5, which baneyded = 
-. section. ;27,: of. the: act. of. February 25; -1920,::°..° |: 
. removed:.the : limitations of one: permit. ore: | |. 
lease ona: geologic structure, as well.as three. .:|’ 
«in a State,-but it did not enlarge the reward... - |' 
for: discovery. or. “tbe: area. of the: minimum. | 
| “royalty 16986252 on 5 cot ee cawcace saben eet 


60. ‘The. restriction. in 7 the, ‘third ¢ proviso’ to: | 


the act. of :April. 30, 1926,. which. amended’... 


~~ gaction 27 of. the. Jeasing act, against combi-... 


~ mations. in: ‘yestraint : of:trade, has reference... |» 
“only: ‘to: leases, ; and: an: operating: contract, -— .|- 
even though it. may include more:than 2, 560: ~~ 


- acres ona structure, .or. 7,680 acres in. a: State): 


_.. is not in violation :of the: laws. of the United a Ja 
States. .-2. 222. 2222.- oie : ieenttene, ae : 


Bet ‘March 3, 1927.—Execulive Order indian *. 
o Reservations—Permits.:; aed "eet 





7 remedial: aet of. March’3,'1927;:to prospect-for i 


oil and gas in Jands: embracedwithin an Hxecu:: 


Act March 9 1928. ~Extension of Permits. oe : : ae 
2 52. Instructions of May Die 1928, extensions ' a 1 


—. tive: order Indian. reservation. is. entitled: to. 

__ eredit. for. work in. connection with’ ‘dr illing a 

“performed: by him on the same land whder'a’™” 
former permit: prior to. ‘the: passage: of that act. 


of time. for. drilling under oil and | gas permits, ee 


acts of Januaiy 11, '1922,. April 5, 1926, ‘and 
Circulars Nos. 801; ‘946, “tod,” 


| ‘March. 9, 1928. 


ca and’ 1068, superseded, Cirenlar’ No. M4 )-- 
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| “Osage: Lands. oe 


Patent. ee Sear yo ee 


200° 





exchange is ” within’ the. provision of: the: 
. ‘statute. .---..-. oe on SE raraaaT 





seen ere oe 


~ See Indian Tat Pando, 1, 2, 


Parks. | 


See Town Sites, 2, 


‘|: te izes the Secretary of the. Interior to exchange," 

: : Doo L pevested lands formerly within.the grant to. 
- Act June 4, 1920.—Naval Reserves, 7 2 ee : : _- $+ the Oregon and. California Railroad .Com- 
hare | pany with a view: to the consolidation of the — 

2 it holdings of public timber lands i is not limited en's 
to timber Jands, but, applies with equal for ce 
to agricultural lands, and where it is advan- Se 

|. tageotis: to the United: States to. exchange. 
~ eut-ovér lands. or lands with a reservation of. 


See ‘Araendment. iy i fen ealapiial Ruins, 2; . 


, “Color of. Title: Claims, 1; Indian Lands, 2, 8,4). 
a 8, 19; 20; Mining, Claim, 2, 8;9,.18, 27, 35, 38, _ 
| 42, 43, 44, 5, 66, 70, 71; National Cemeteries,, 
on le Notice; ly Survey, 5, 63 ‘Swamp. Land, 2; Hott 
“Pow ‘Sites, 7) 85 Withdrawal, 24. ena 
iv “As Where a patent, ‘after ‘its execution, ‘has me 
- been canceled and. mutilated by the General 
* Land Office, without. ‘the consent of the gran-" ~ 
ae tee, ‘and a. request, ‘for’ ‘its. delivery. for recorda- ; 
_ tioti on the county records is made, the: patent’ 
should be delivered with a notation, over the. - 
"signature and seal of the Commissioner of the’ 
General Land Office to the’ effect, ‘that’ the 
‘cancellation and mutilation ‘Were erroneous 


“bl. One who is granteda ‘permit under eee : and without authority-_-.-_ ee aca eee ’ 


“2 A patent issued onder the act of October 7 
2, 191 7; confers titleto the surface and toevery-' © 


thing, contained: within; the land, and. pre-. -: : 


cludes. the: granting. of. a permit; to. prospect wt 


: for. oil'.and: ‘gas Ahereapén: under the, “act, .of 7 


oe February, 25; 1920.20 2022. ates ct det taneettncte “Ad * 


"3: A patent for public lands carries with: it y 


Pt implied ‘affirmation ‘or finding ‘of ‘every oe 
fact: made a prérequisite. ‘to its. issue, and’no.° 

“execttive, officer of the Government i is author: 
ized to reconsider’ the facts on whieh it was” 
7 issued ¢ or t6 recall or r rescind: it. se See” 


2 Pale ae 


a payments of the: purchase ‘mone: 
have. ‘the. ‘moneys. paid. ‘by: him: edited’ ona: 


_ INDEX 


. Patent—-Continuiad: ria ee SPs 
4, A - mortgagor. who. aed use:6f:3 ‘title 40°. 


ee secure.a: ‘benefit, such ias a! loan; is: presumed : 
= abs EO: consent ‘to the issuance: and: acceptance : ‘of: | 

_ -... the-fee simple’ patent; and: his:interest in: the | ee 
.. Jand bécomés: subject. toiany:liens' created: by: 
_ Way: of judgments or levy: of taxes: which. can. - 
not:be. défeated. by,an ‘attempted: cancellation’: 


. of'tbe:patent by'the Secretary: of the Interior:: (325 
_ 5. The act of February:26,'1927,.confers:no®: ° 


. ae authority ‘ upon’ the Secretary: of the: Anterior: i 
to cancel an unapplied for patent:infée isstied::: 
_. tovan ‘Indian during: the: trust: period.:if' thé.” 


“e patentee consented toits accéptance, and:such:: 


es consent ner nov! have Descedsy the: “actual: 


*: : neous with ce ese bee ea 


<6 ‘The : limitation: int - 
. 26, 1927, ‘withholding ‘the’ power of the: Seere- 
tary of'the Interior: té cancel‘an unapplied. for::: 


ao patent i in fee: issued: ‘to! an' Indian: during: the: i | 
... trust ‘period whére''the: ‘patentee : has.‘ ‘morte: oe 
“gaged or sold: any. part: of-the: land?” eft: the:; 


S ‘jurisdiction ‘in- ‘stich ‘eases ‘to. the. courts; and 
that: jurisdiction: is not lost bya: subsequent. 


“revesting: of: ‘the: unencumbered’ title-in: thes: are: 
. patentee or his: heirs’22 20 bse Lise. cus 325 | 
> %-THe word.*‘oil?* as used:in the: act of aly: f 


17, 19145: includes: ‘oil ‘shale and a Tecital in a: 
_ patent issued pursuant: to that ‘act, reserving’: 
*-to the: United: ‘States: ‘all the’ oil‘and: ‘gas in the: 
~ lands patented, is’ sufficient. to:reserve ‘the’ oil: - 
shale ‘deposits - ea ea 

8. Final certificate ‘and patént’ for nonmin-:'' 

' eral entry ‘neéd‘not: contain’: a reference to:sec- :. 
tion 29 of the leasing act: ‘of: ‘February: 25;'.1920; a ee 


if the ‘oil and ‘gas. claim’ to the land has ‘been: - 
finally eliminated: ‘prior’ to. the: issuance: ‘of.the:: | 
final certificate, notwithstanding: that the. |. 
reservation required by the act, of July.17,1914,. os 5 
or other like reservation. such” as, that cone im 


tained | in the stock-raising homestead act 
be retained . oe 
. a “Where the widow of a ‘omestend entry 





ee man on ‘Fort Peck’ ‘Indian lands who,” prior’ 


” to his. ‘decease, had done everything required 
of: him’ ‘to earn: legal: title: ‘except: to eased 





7 reduced area; ‘and the fartlishing- of | ‘a relint a 


a quishment. of: the. remaining atea would’ be: 
- burdensome and. involve’ complex. and ° ex." 


- pensive court proceedings because ’ of ‘mitior’ 


_ _ heirs, the: ‘Land Department ° tay, ‘in: “thé 


* exercise of its authorized ‘equitable’ adminis-"" ‘ 









av menhe _ ee 
- See Desert. Land, 3; Homestead: i Si af 
Lands, 10; ‘Patent, 9; Withdrawal; X.. ht “a, apt Bon 


--87522—27—vow. 5249. 





- Permits. : | 


“t | Potash Lands. 


: ie tration, issue a. ‘final, certificate and. Patent . - es So. A nee 
tho. aot the-d alee re 1917, authorizing tl the Sebtetary of pha aioe | 





See Archeological ‘Ruina,. i fo oul: i iaste te: 


1; ‘Mineral: : Lands, dj OU and. “Aas. ‘Lands; a pease i 


Patent, 2,.8; Potash Lands, 1, 3; 4;°5; Right. of 
ae 3; 4 Sodiun Eands;: 1}: Water ight, 8. aoe 


| Plat.’ 7 Pi yogi Mas ae asa ange ting a Nig) RAS ct 
| See Mining: Claim,’ 54; Piderence ‘Right, Pa ee a 
Railroad Grant, 6; Surber, 2 ‘Swamp Lond, 2 ee 

ae Town Sites, 9. SRE ree poe mite 
; 2 oe A map required to be filea by! a ‘teilvodil OMe eee 
0 mpany. does not: ‘become a public record’ un: “Abe : 

|. tilits approval by the Secretary” of the Inte 
-f ' ior, atid where it is hecessary to reject aselees 
(| Honor a tract of publicland for station grounds tS Ps 

|. under the ‘act of, March-3,,1875, because the =. 
» Jand-had been patented to another, a map can: © ae 
.~ Mot-be, ;accepted officially. and filed; aS evidence aig oie 
"2 ae OL: the. company? S use: and, occupancy of the. or ae 
| tract, applied. for 2--s. ) mi 

oa Possession: ach! Pus Gericae igen ete ee By Oo 
" Sée Color’ of Title Clatins, 1; band a Depatie <otcge sila 
ues 42, 0, 5257 70; ie Be es 











* anaint, 2; Mining: Claim, 4, By © 
Oi: and. Gas Lands, a8. 


woe 





“See. Mineral. Lands, 1; Patent, Do: er oe Fae a 
ls Regulations of April 20,. -1927,. pokealp per- es 


| fs “8 mits and leases under. act of. Febr ruary, a 1927. ey lesn kas. 
as (Clrodlar ‘No.. 1120) gon caeseedl- Pies See ee eas oe BAL es 
= 2., Instructions: of: Deceniber, 1, “1928, ok: ce 
tie ‘ration of-prospecting permits, . acts.of. October”. Te 
30 " Ie z 
fb 19272: | 
ee Act: October: 25: Wash hee 


2, 1917; February 25, -1920,, and .February: Tete 
» (Circular No: 926, sailbaaielaomarcarier 






ae ro 


ABR ‘The: -words' Cane anid: directea ” 


By '* ingection 1 of the act:of October 2; 1917, are not | 
Hs to be construed: ds: ‘mandatory, but: the same.” 
~. discretionary. authority. is conferred-upon: the ;" 


Secretary: ofthe Interior. thereby: to: issue: per; 4 


“4 - mits:as. that: conferred: upon.;him, By: eames | 
in : 13° of: the. act-of ‘February: 25; 1920.: ecttins wesnee: /4de 


: 4. Where the Geological. Survey: fae report=:" 


“ 7 ed that Jands have a prospective value, for oil. | 
f --and. gas, ‘the department may, in’ the éxercise re 
of its discretionary authority; ‘reject-an: appli: 


cation’ for é a ‘potassium permit under:the act.of . ~ 


7 3 ‘October 2, 1917, if‘the'tight'to select 6 one- | 
Bier fourth part: for ‘patent is. not. waived... Soar yee te ae 


5, The department may ‘issue a. poe 


“permit under the act of. October 2, 1917, car- 
I} Tying a preference right: ‘to: a-léaseuipon’ ‘aise . 
covery: for not: to: exceed one-fourth. ithe: ‘area 
covered: ‘by the permit, with a provision that: : Tae 
. the permittee waive bis right to.a patent hs 


6. The provision: in. ‘the. ‘act of.October2; 


ae ‘alte. and ottier purposes: ‘connected ‘with. ithe) - 
er proper development and. use of ‘potash’ depos: ee 
: “f its’ covered’ by @ permit‘or: lease‘issixedputsu~ <2. 
‘| ant’ to: that act is mérely' statutory: privilege: 4, 
within the’ idisctetion of that officer: Ito: grant: ys 
or: deny. and: ‘does: “not! ‘vest in’! ‘permittes: OPN i, 
“lessee: ‘any’ right to detiati | perinit: for such © gee Ss 
3 : 3 7 Bees: ee ee 





516: - 


oe Power Transmission. - aoe 


| oe = Practice. 


; eS, - 


"Potash Lands—Continued. ra | 


: Act. February 75 1927. : MAT Se ugte? a ae 


INDEX: 


7 The: act: of Febitiary:? 7, 1922, Which: ‘re- 


wie -pealed: the act of October:2; 1917; did not-con=:~ 

ye es ‘tinue the: provision contained i in the éarlier.act hae 
which aithorized the Secretary of the Interior: |. 

: 1. to. permit. the use.of public land.for camp site, ~. | 
~» and other. purposes in connection with, the de* oa 
"velopment of potash deposits, and’,conse-:. 

- quently. authority. to grant.a permit; for. such a 
>. use toa holder of a ‘potash. permit ‘or lease | 
under thé original’ act. eased. ‘Upon, the date: 
of its repeal irecsrseersrt eocee ee ele Og 





_ Power of. Appointment.” 


See” Assistant’ “Secretary” of the Intetior, au 4 % 


ib” : i ee eet 


*palbpehston of. Bmployees, 1, 2, 3.- 


so eae 1. ‘The. power. of appointment lodged i in the: 
a8 head of a department. by ‘act of. Congress. ‘can ' 
- ~ pot be delegated ‘to:'a. ‘subordinate * official 
without clear.and specific legislative: authori-:* eee ie 
* oty-therefor, and the only:specific ‘authority i in. 
- that respect’ conferred upon..the Secretary. of | 
|. the Interior istthat contained in the act. of May... 
98, 1926, which: empowers that. officer: to dele es 
are gate. the appointive power to supervisory’ “offi= 
cers to. make temporary or emergency: appoint: _ 
‘ments of: persons for. ‘duty i in the: field, subject | — 
to later confirmation thereof by: him atwocd ceria 


al 


2. The act of February. 10,. 1927, amlatolt aus: 


pea thorized. the heads’. of: certain: departments to" 


~. designate, each: for’ his ‘own’ department, ‘an 
~~ employee’ thereof residing - in Alaska to be ex . 
©... offieio Commissioner for: that. Territory for: 

the department - from which: he sis: solotted:> 


~ makes: no: Specific provision for the. delegation. 
of the appointive power, an and: an order: issued «: 


j a by: the Secretary: of the: Interior pursuant. to:: 
shat that: ‘act; :transfetring : the’ ‘Reindeer - ‘Service : 


- from the: Office: of: BRducation: to:the: jurisdic-... “ 


~ tion,’ control; and exercise of: that official: does... 


~~ not include the power of: appointment 0 of em": 


. ployee in: ‘that SS et 










* See Right of Way; 8; 4 on 





“See Coritest, 7 5, 6,-7,.8) Contestant, 4, &5, 
oe “Notive, 1; “Recreation. Lands, 2s. . Witnesses, B.- 
1s, Order -.of October: 26, 1928, Role. 28, of 





. Practice amended: ...-+.. 


eae Rule. 10;0f- Practice merely. fixes, the — 
_ limit-for mailing of notices at not to, exceed 10... 
|. days: after. the date,of first publication;, it, does re. 


not; compel, a: -contestant: ‘to; wait, ‘until. the ae 
.. notice is:published, but. he may,: atany-time 
‘afterits issuance and, within’ 10 days. after its”. 


e first publication, mail the notices required-.... 38. |: 


‘3. Rule 40 of ‘Practice, which prescribes the’ 


“procedure for the conduct of trials in contest 


| Practice—Continued. 


J “cases in.which: demutrers to ie guffigliney of. 
-” evidence- -are- entered; relates. to..proceedings... 9. 


_ Pads tual 


before the local Officers.and is without applica- :: — 


ip bility: to the consideration ‘of appeals :in ‘the: 


General: Land. Office and the department =... 


176 ae 


4 AY: -contestes:: who: submits: atestimony -'. 


Ae before an officer other than-the register,: after: -..*- 
having demurred-tothe contestant’s evidence,-  - 
‘is deemed::'to have elected in-advance not to. 
’ stand:upon: his; demurrer:-should: it De over: f 
| ruled:by the register... - +: _.2s2-22-2.+2---2- ee 


5. Where: no: direct. reference is. made in ithe oe | 


_ decision:.of the register: to, a demurrer ofthe: 

~ contestee.as:to:the contestant’s.evidence,.the 

ie presumption’ owill prevail ‘that due: considera- er: 
“ition - ‘was. given to the. demurrer: before a3 

‘| decision on. the merits was rendered..--.-----; 


~ 6.-Rule: 27° of Practice is not. restrictive. of: 


- any of the other rules relating to the taking of - - 
pe depositions; put. provides: a Taeans whereby ._ 
? | > thet ‘parties. to the litigation may, by: agree--- 
: i ment and stipulation, take depositions before, 

any: officer: authorized to administer oaths..-.. 


501, 


7. A: decision rendered on the appeal of one -. ‘ 


made with: respect-to the rights of any ; One... 


ees “party to:a controversy will not redound to the. 

| ‘benefit of any other party thereto who. has. 

|. failed: to. appeal except: where joint interests 
- are involved: which are so: elated. that the 


| gights: of-all, will-be affected by any.decree . - 
529 


as an 8... While an. appeal: brings. up. the whole . - 
--record,. ‘it-is only for the purpose of. enabling... 


Bee. Contest, 6; “Contestant, 2-5) Desert Land, 


|. the department .to-determine the questions‘ 
mit presented. ‘by. the: errors assigned; and not for... - 
} '- the’ ‘discovery: of-error which may have. been ° 

: he committed afiecting . the. rights. of one who 
|. makes-no complaint and who is not seeking “ 
> tohaveit: miblcn toate eeu Soro ee 


Preference: Right. 


ae a 3s Homestead; 22; Indian: Lands, 8; Isolated 

; race 8; Land. Department, 1; Oil and. Gas. " 

|. Lands, 39,40, 41: Patent, 2; Potash Lands, 4, Bye. 3, e" 
6; Private, ‘Claim, 2; Railroad Grant, 4, 5; Rail 
road Right mf, Way, 1; School. Land, cS ie 
Sites, 5. a Sed ss 

| hess dL The proterence right accbtded a successful’ <r. 

yo. contestant is personal, and nonassignable, and i 


a waiver thereof will not ‘constitute ‘such’ 








oh “valuable. ‘consideration for 2: mortgage asto 3° 

confer, upon. ‘the. mortgagee any rights in the an 
cn land., ‘whieh will, receive recognition by the. ; 
7 department... SAI eA te ean SAD ed 
 . 2,..An equitable: claim, subject to llowanpe: 

' and. confirmation, covered by the act.of Janu: 

"ary, 21, 1922, should: be: presented; within the 
i 20-day. period preceding, thie filing of the plat’ . 
-| . of the township. within which the lands to-be — 

ne restored ' are situated, as: ‘specified by. ‘the 
; -Tegulations of May 1, MPR conocer, 1 


2]: | Presumption. _ ae | ale 
| See Evidence. es ¥ a Se od ae 
‘Price of Public Land: 

: ‘See Public Lands, 20° a ae aha 


wae gold,: silver}: and quicksilver on private Jand> 


ve Purchase. ss ees oe 


Purchaser: | 


INDEX. ees ae fo . we A : : oh OL ore 


"Private Claim. o— "Page | | “Railroad Grant:: Pte? Anspigal-. ” 


aa Fe “Regulations of: Tantiniry® 3, 1927, Tadgas of 




















































Ay ‘Instructions of J anuary. 9571928, ‘right? ‘of - 
‘land-grant railroad. companies. to: list less than’: 


“grants: under act: of June 6, » 1026 "(Chal : | 
~~ -20-/:.. a legal. subdivision. ‘Circular. No..1077, sup-.. 


ey N 0:: 41107) -- 
cae By: ‘the: ‘act: “of Maieh Pa 1851, ‘Conkress 
pF ovidéd * the: ‘legal procedure ' by. which: a 
_ \eorrective was afforded. for -a. wrongful. con-. 
' firmation’ ofa Mexican. land. ‘grant ‘by the: - 
> Board: ‘of: Land: Commissioners; and the. Land® 
a Department is without: power’ to“review a ~ 
~ decree: ‘of confirmation ‘based’ upon the Bid = 
_  ings-of that: board “and, upon: the issuance of eh | 
.. patent’ pursuant ‘thereto,’ ‘is ‘deprived’ of mags | _ _ Successor in -interest-to the land-grant rights ~° 
'. diction-in respect to-lands embraced in ‘sccli | of the:St: Louis; Iron Mountain and: Southern’: ° we 
8 “8 ae ee : oe Railway ‘Company fice eh ny 4g 





i ‘Instrictions: ‘of ‘April 13; :1928, extension’ . 
[Of relief to:Indians on railroad ' ‘grazit lands in’ 
“|. Arizona, California, and, New. Mexico,’ under... ie 
:* act.of March 10, 1928. ° "Circular: No. 987) Tee 


: a 





8 Directions given ‘for~ recognition’ ‘of’ ae 





Pr t ospecting. Per mits. el. needed to‘give: précision to'a-railréad grant, 
‘See: ‘Arthaedlogical: Putas: Ty: Br ' Fhes! ‘anid oe 


ae : - requiring a survey tO: exclude: mineral lands," e : 
- Commissions; 1; 2; Mineral Lands, uy “Mining” ole the: cost’ of such survey must. he’ paid: bythe =. 
» Claim; G Oil and: Gas: Arisish Patent, "2; ae ‘ 


Water Right, a of paragraph 108 of the-mining regulations Pe 


| Protest. 
‘See Contirmation, 3% Mi ining Chim, 0. 





. 5. A grant'to arailroad company. to take in= ty eee 
Public Lands. © es ee 7 deans lands: ‘in: liewof Tands: lost in: ‘place, 
— ret te ~~ t> constitutes suchan . equitable: claim,:where,. ~- 
ee ta wt a son : z «| ye : iG it is. ascertained that: the lands available for’ :.. . 
vor Bi ot, oe 2, 3b , Y, : ne 4 - selection are insufficient. to: satisfy the: losses, a: 
lied 2” : as to entitle the selector. to.be included: within: °. 


eee. as tag pores fo aiot ‘of the public, |: : _ the-preferred classes. mentioned si in: 1: the: act bof. a. Gin § 
dom S: ves vely ..in;, Congress, -. . January: ‘21; 1992; Pie hr ee 2191 


_ and. avhen it, directs ..that a tract. of. DUDNG ee ee geen ee ee eo 
Ag land. shall be disposed: of in.a;certain manner,.:: ro 
<< “its direction is:in effect,a' repeal, of all preexist-:.,. 

ing law with respect: to its disposition and... a 

-” the Land Department is powerless to con! ey |: 
_. title except as thus specified -: TR 226: 
26 Where: the law: permits the. Secretary of. i; 
- the Interior to fix the: price’ at. which’ any. 
" “particular. body. of public: lands is: to be: “diss: al 

. posed. of, and. he: thereafter:.séts,a .price, for. pe 
_~ their disposition. ‘pursuant theretu, the price - 

: thus fixed i is the ‘ ‘minimum ial aye ee 378 


: Pueblo Indian Land: Grants. ° tk teat ¢ a 
ak ie - Bee Indian Lands, 17-20. . Sh teen 
ae Pueblo: Lands, Board. : 
- Sée Indian ‘Lands, at 





"railroad: grant: pursuant, tothe act.of March: 3j¢ | 


grant were. shown upon: the, -Plat.of-survey as, = 
" frectional due -to: ‘natural. calises,; the areas of: ol, 
: the, sections as: then. shown constitute. the full:-. 





est: to:the rights of the. railroad ‘company. has «> 
no basis{or a.claim to-tracts subsequently sur:-: 
“veyed: which: would: haye comprised ‘the: nee 
ee ance; -of those-sections‘if originally surveyed :..2 
“Ts The. question AS to. whether: a! ‘particular,;. a 





the record. before him by the: officer: before::;: 
_ whom: the.-issues: are: ‘spending ;decision,. with. = 4. 
the burden: of proof.upon: the railroad.grantee::;. | 


“See Color of Title. Claims; Fi ire: “Killed Ti ~ to-establish;-what;:if any; specific: portions, Of. 2 


+ bers \EZomestead, 112; Indian. Lands;.17;-18; Isoe?. 
“dated: Tracts; Timber’ andStone; ,Timber-Lands;-? th a 

. Town: ‘Sites; ‘Trade and, “Manufacturing. ‘Sites; rt 

. Water Right, 2: oe : te Br ase a a 


; : Purchase ‘Moneys: 


‘See: saeco ab ; Repayment, 
‘drawal, i. se he Pt pe 


~ discretion of the; surveyor: whois: -commis::.) 
| “sioned. to anake: segregation: surveys: of. lands. 
; _ within the: primary.- limits. of: a railroad grant; 
‘to locate.the; ‘position, of the’ véin.in'theisub--. 
* division OF: ‘decide what specific area: adjacent... : 

to. the outerop, of the vein. is: impressed: with: Beet 
a mineral value. oe eee : 
ge . 9, An answer. by a railroad granteé to | 













7 acter: is- ‘insufficient: wherevit: ‘does not: Specifi: 
cally describe e by aliquot parts: of asubdivision. = 


“See: ‘Mining: Claim, 83, 68: ‘Surieys 1. Boa ee oe be Eas 


plemented. (Circular No. ee ae 


“yoked. (Circular No. 1144)2f¢/ 2580 B50 


Missouri: Pacific’ Railroad: Company“as-thé. 
4:.: Where: the: definition ° of- boundaries ' is'*- ae 


grantee and the Government. can withhold _ 2 — 
- patent until the costs aré paid;’ the ‘provisions 


use : ah : imposing’ the’ costs of survey upon, the. Gove. e - = aS 
. “ernment are inapplicable ._._2-..!-* ee SOI ve eho am 


or 6: ‘Where’ at. the; ae of. ‘adjustment of.at 


_ 1887, séctions within the primary limits,of:the as b 


“measure of the grant, and a successor, ininter= <0 


"subdivision within. the. primary, limits. of: Brag) Ds ee 


is mineral: or: monetnenlt in. whole: OF: in: part een S| 
‘is a-matter: for: judicial: determination ; Upon ss | 


- the: subdivision: :passed under the:grant .2.--.. 419 ‘ 2 - ; units : 
- Ber It: Js; neither. the, duty. nor;is it within the: ie 


i: charge, that certain tracts are Sninéral i in’ ‘char Geos 


— ‘Railroae an Giint= Continued), 


ic is “Rech! of Waters Ne 


| 4 Reclamation: Peet 


pe has ‘been withdrawn_- 


: Page 
~ orby: definite metes and bounds what portions: 
of the;tracts :it. admits: and what poEN ane its: 
‘denies to be mineral... jewe ee beeeteust 


Railroad Lands, - 


See: Plat,. 
‘Sélection 3 1, 2% ‘Settlement; _ fH) 







| See Indian Tanda: a1: ie. ‘ 


- 1,., Phe. mineral, reservation. contsigeds in: sithet- 


- ast proviso:to the act: of. March: 8, 1922, isa: 
‘eovenant running, with. the:land; and: is. aps. : 


_. plicable,to:lands within-an abandoned or-for- =. 
. : feited railroad right of way that have: become: 


vested..in sa. municipality -under::one:-of the. 


ae provisions:of.that :act; notwithstanding: that 


a deeds; executed. ‘by: the. eee conveys: < 







‘See. ‘Water: Right, 5,8. oid 


e: “Bee Desert Land). By Pastas: 14, 15; Ene C 
dian. Lands,. 11-16;. State Irrigation: Districts;: 7 ar 


WV " Regualtions of. April's, 1927): ‘irrigation: of al 


. arid’ lands: iin’: ‘Nevada under ‘acts’ of October 
- - 22, 1919,’ and - September: ‘22, 1923 2 (Cicer 





No: 666," revised) ca 
2 Instructions "Of 7 iy. 19, ‘1927, “exchange” 
. ‘of lands on. “Federal reclamation’ ‘projects: : ; 
Regulations: of August 20;'1926, modified... 198 : 


3 One is not entitled to’ take: entry forland:.. 
7 ina. ‘Federal: irrigation’ ‘project: ‘until: his quali- * ne 
fications have been passed: upon ‘and approved 
_ by‘anexamining:board, and ‘it ‘is :too late to” 
cure: the defect: in: ‘that: resieot: after ‘the land 







4. ‘Lands within: a Federal ttrigation Broject 
will: not be: allowed: to remain subject to entry’ 
" where they -are found insufficient to. support * 
a family or; after’ relinquishment: hy-a former. 
entryman;: while: the: latter’ s: application’ for an: : 
- exchange.‘of entry: under subsection: Moff the: 


Le ~-act.of Decernber 5}'1924, 'is being considered: -: a 


Ht Be Where: an: vapplicant for exchange of: entry.” 
apes of Jands within a: Federal ‘irrigation: ‘project: has : 


por filed: relinquishment- prior: ‘to the: ‘determina- " = 
_ tion ofthis. application; anothet will: not: ‘be. pers* 


_ mittéd:to‘énter ‘the: relinquished: ‘lands: until: 
--his' qualifications: ‘have been éstablishéd by an ° 
» -d¢kamining board; and until he'hasfiled d-writ=". 
ten statement thatthe has imowledge’ thet the. : 
~~ Jands' ‘are: classed: as ‘unproductive: and insuffi-:!: ee 
- cient‘to support::a’. family vafter® ‘payment: ‘of: z 








cae water charges; ' a Waiver of. right: to: relief unde oa A te 


_ the adjustment ‘act. of December -5;:1924;'and 
ms consent} to'pay construction: charges should the’: 


Cae lands: be: subsequently, embraced within: a ‘proz:? ek 


_ ductive elass.--. .- += Solin mice 
; Construction Costs, ‘ 


eee t 










- ation, Be: eeeenres breapleshy ae “ 


f 


Reconveyance. ee ere ae 


oo 10 | = 


A; ‘Railroad: Right of: f. Wass a : 


Redemption. : ee 


| eyiseer: sy, 





See. Forest Liew Selection, i: Mining. Clair, ; a . 





Reco: See RC eee en eae 
- See. Indian Lands, 8. 9:, Ania Catan. 30; a 
Oil and. Gas Lands,. ll, Ay; “Patent, Ale: Plat, Ae 





-Reeréation Lands. cae ee ears 
“See Mining, Claim, 48, As, n, 2, 28; Ries is, 
ae Town Sites, 2. ne aces an” 


cis 1. Instructions of h une 18, 1928,1 ‘use eof rere ae. 7 

; fis ed Oregon. and. California Railroad and. Coos: \: cin 

be : Bay. Wagon, Road grant. lands for. recreational... as 

: = - | purposes, Me ia 
- Oealee Np. SO) oe aK ‘407 ee 

Re -Where:a selection is made under the Bb oe x 

Ae of June 14, 1926, for lands for: recreational puree 
"poses that are embraced-within.aminingloca-° 

-|.. tion, no: public. interest exists that dictates... 

. . f. » that. the Government: assume , the. burden of... °°. °. 
expense. of removing. the cloud created by. such ee 

. 4 ~ claim on the. title sought hy the selector,. but.:5 5%. 

.{°. that burden. must be borne by the selector. 
oe himself--....... whee Uentlnriadaactectaccttats 870-3 : 


Circular, No. 1085, supplemented: 





See Forest Liew u Selection, 2. : : 





See cata 1; Praitice:,! 4, 5; 5; Witnesses, 6° 
‘1. Except where otherwise. ‘spécifidally’ ‘pro-: 


aia vided by‘‘stattite, the ‘territorial ‘and’ official 
S ‘jurisdiction of the register’ is’ ‘limited: ‘by: the" 
|. ‘boundariés of‘his land ‘district‘and’ to those:- 
|: -matters the care and. administration of, which: 

, are charged to him2---1 















‘Reimbursement.. 
_ See Repayriert. 


"Reindeer Services. area 
See Power of Anpointent oo 
‘Relation. 3 gees 
- See Doctrine. af Relation, baa 


Relief. 
~ See. Cont: Lands, | 1: Desert Gand, 1s Hore: 





- stead, 4; Indian. bila 10;, 5-08 ond: Gas Eads, ee ag aa 


82; ‘Railroad Grant, 2. 


‘Relinguish ment. | ae ee : ae ‘ . 


See: Forest’ ‘Dieu: ‘Selection, 1 5 “Homestead; aye : i ‘. gs 
- 11; Indian Lands, ‘20; Patent, 9; ‘Reclamation, 2 





4, 5; “Repayment; Ay j School Land; Ds ‘Seri, 
8s Withdrawal, le 


| Repayment. 


See Indian: Trina i; 12; ‘16 ee eke ts 
“1, Where a coal entry had been ries oe 





ae allowed for lands. reserved from sale:and: fors:;°? - 
\ ‘that. reason. canceled, application for. repay: 
|.) ment: of. the purchase’ money falls, within the... 
see provisions | of the act.of June- 16; 1880, ‘Fatliot! 


phan the: act of December. et 1919. 





“Page aa 





oe ae where for’ any: catise an enlity, has ‘been 


_ Tepaynient' of the ‘difference’ between ‘thé - 

























































ak ‘Beétion(: 2 of: the: abt: Pre re 16;° 1880: 


repédling. ‘tie’ ‘act: bof ‘Febriary. 48 i: ‘i90t, ‘and 
he whieh: authorizes’ ‘Tepayment. of “purchase 


to the two: ‘acts should. aia be ‘onistrubd ae 


a ye aty ‘power of regulation eonferréd: en ie 
» ton th therefor iiiist! ‘be filed: “ “Secretary: of. the * ‘Interior ‘DY. the: “act | ‘or 
Bs THe term. “legal iepiesentatives” as ised: 


inet ‘the act of June's, 1026, which* authorizes 


~~ amounts paid’ by purchasers of town: lots’ anid ° 
-“ the price: fixed -as. result of. redppraisement, | 

includes: ‘an’ assignee ofan’ ‘original’ purchaser. 425 s ae 

| 4. Where “a: desert‘land® ‘entryman ' with: ' 
_ drew his final proof, put permitted the money ~ 
.. paid: for: the: land’ to" yemain in‘the’ possession - 
_. of the United States'to ‘his credit pending the 
~ submission’. of new proof, arid ‘thereafter’ re: ¢ 
ae _ linquished- his’ entry: ‘before: the’ expiration ad 
"the period of extension’ granted’ for: that. pur? - 
é _ pose, the: limitation fixed’ ‘by: section’ 1 “of the 
act of December. 11, ‘1919, began to run from’. 
the: date of the telinguishment, not from co 





i. ey “spor the’ ‘Secratary of the ‘Tnterior'to: ke 
a quire | ‘all who have secured ‘permits for the ise : Re g.d 
of public’ lands for power. -purposes under. the eae 





4 _ such regulations as‘hé may’ deem’ ‘proper, Be 
: -gardless of the’ ‘time when the permission, to. 


. “Or: unreasonable exercise of the’ power “Cl 
||. ferred upon ‘him by that act:22: pee 
[B.A vested right in ‘ditches, canals and res 
5 bate ervoirs ‘on’ public ‘lands, acquired under 
oe ee Ne or - "sections '2339° and. 2340, ‘Revised Statutes,’ is’ 
Res ‘Judicatan:. Cecae ae en a ae ae not, forfeited for failure to. coraply with righ ‘ 
See Mineral Lands, 2; Schoo! t Land, 4% Toxin * an ae of way. statutes subsequently enacted_.__ 
__ Sites, 4 eure ee i 8 Ditches on & right ‘of.’ Way, over. public’ 
7 et hia, lands that. had’ become Vested under sections. 
Reservation: int Patents. Ae Soo 1 9339 'and 2340, Rey i Stattites, c can 1 not there a 
See ‘Archaeological’ Ruins, QO ‘Indian Dinaes fe after ‘be ‘augmente without! consent. of. the 
2, 3, 53 Patent, 6, 7 8 ‘Railroad Right of. Way, 1." ail mee owner’ ‘ot the servient ‘estate ‘where ‘the lands” 


























7 : would be additionally burdened’ toa | iniaterial 





Reservations... i ae. ‘ ole 3 on Soret? A ie ce 
See Reservations i in Patents; Witharowwal 






1. 7, “Thie Land. ‘Department will not demand, 
phe cotiipensation on the ground. of. unauthorized 
|. use“of public Jands. if the facts fail ‘to show. 
“» that an’ ‘increased burden had’ ‘beén, placed! on 
- |. the lands after a right of way therédver, which * 
foe had? become ‘Vested’ ‘under. Sections 2389 and” : 
- 2340, Revised Statutes, could’ have’ beén nO ~ 
im longer augmented except: in accordance with: 


Residence. . 


| See Alaskan Natives, 5. Contest, 2, 35 Home-. 
stead, 4, ‘B, 14, 213 Military ‘Service, at ae 
nesses, 1,3, 4, 5, 6. bere ete 










Restorations.” Seb ot ee 
See’ ‘Pydleringe Bight, De ‘Sih Zand; 6, ig ae 
swanip anes 1; ; Withdrawal, oe 


Resurvey.. 





= Riparian Rights...» 
- Bee’ ‘Suirvey, Be Swamp Lands, 2 BS 














Sess Hpingicend, 10, 25% sate Chale: 
| National Monuments, L, 2, : Oil. and, Gas Lands, 






| See Color: of Pitle” Claim 
| Timber ‘and: ‘Stones Town: 








“4. ‘One purpose ‘of a of. February, 28532 
” “1801, 3 Was: to. provide, means | sa a 










ears. ‘across, and” ‘upon; 
LE ‘public lands, nationa al forests é and reservations, 

of the United States, ‘merely. extended addi- 

oe «vy, Bona Or r larger grants: without ft modifying or 


2 not? ‘exceeding. fifty" site 
of such Contactor: Or. -of sich. status as the ae Pig Py 
‘contemplated should: be ‘withheld from the. 





_ February: 15, ‘1901, was that: his, action, thete- , eee 


- act: of ‘February. ‘16, 1901, to’ conform to” ae one 
~whiform’ ‘system: of regulations, or. to “change ae 


“|. uge'the land was granted, is not’ an, ‘arbitrary es : % - 


vas ra 


: “Tater. legislation... eee ee oe oe Be a 


besser acaacameceeateeacemenarcimaree a : Ps 


7a 


School Land—-Continued., ae Page - 
2, “Surrender: by. a. State of: a: isto section 


4 “of a class contemplated by, the act of February. 


28; 1891, followed: ‘by a formally: correct; liew - 


. ~ ‘selection, | is an exercise of.an. option given:the . 


i State by. Congress, recognition. of. ‘which is . 
‘inandatory: as to.the Land ‘Department... 278 
3. A State is not entitled to.indemnity for. .: 
. losses of school Sections in place i ina. township . 
- made fractional. by. reason Of-a natural. Cause - 
‘ where the aggregate. area, of the surveyed, lands: 


4: Information. furnished. by. the. Commis-:. 


° | of the township is less than. 640 ae 


—— ~ sioner’ of the General Land Office to the. effect See 
_. -.thata State is entitled to. indemnity.on ac... 
“eount of the fractional condition ofa township, ee 

aes based. upon aprotraction of the lines of survey, .... | 
+ is, not, conclusive and’ does. ‘Rot, obligate the. | 


the State i is not entitled under ‘yell-éstablistied ” 4 | 
rulings and decisions: -<---n<--o22ncseecnns 421 ats 


5. An indemnity: ‘school. ‘selection, rejected. . 


: “because of the tender. of. fatally. defective base, ft ye: oo . 


can. not “be. amended so. as. to. defeat’ the. force.” 


and effect, of an intervening withdrawal... Sey 4al |. 
6. Section 1946, Revised - ‘Statutes, merely. ore 
_..reserved sections 16 and. 36 in each township, are 
“inthe Territory of Arizona from disposal by 
~ the ‘United’ ‘States. ‘in contemplation. Of fe 


future. grant, and the’ inclusion of those sec- . 


a tions within Py national forest by. a withdrawal © es F ee 
prior to the enabling, act of June 20, 1910, sus- 9!) 


pends. the: vesting of title, ‘thereto until their. 


‘ restoration to'the public domain.....-. Se use 488 = 


aa Only nonmineral lands were granted. to 

the’ State. of Arizona. “tor: school. “purposes by... 
‘ section 24 | of, ‘the act of. June. 20, 1910, . ‘and. 
where the: title to : a designated’ school section: , 
has not vested i in the’ State the Government, 
in: furtherance ‘of its: tight, ‘and duty. ‘of. inves: 
tigating and determining the character, of: the. 
land, may, grant an. oil: and gas prospecting. 


8B. ‘Lands’ enoeay passing ae 


priation by. individuals, under other | public: - 


land laws, and the administrative rule that _ ia. - x 


Me applications for tracts embracéd’ in’ any entry 
' of record give rise to ‘no: righis: unless: ‘such ©. 


entry” has been. canceled. oft record, : ‘ds: pplz: 3) 7 
cable thereto_..-.__. go OO 
oe An: application for. a tract of land pe Waar! Fay 
me sumptively. passing under a scheol-land, grant, | 
. in the absence of statute or. departmental reg. : ae 
> that act, unless or until such claim is retin 
7 re quished | ‘or canceled. ‘ 3 : 
are | The location. of a iiining ‘¢laind prior to’ 
the passage’ of the: act of:Janudry 25, 1927, 
‘} ‘upon ‘lands ‘within ' ‘a ‘numbered school sectio . 
obs “does not’ defeat the title of a State to the Jands™ 
under its original grant, if the lands were. not 
2. known’ ‘to ‘be- mineral. at ‘the time they were | 
identified by. the survey, or at the: ‘date ‘of the” 
grant. where the survey preceded it : 


?. 








“ulations. to the. contrary, confers’ the “Tegal 


‘status of a contestant. of:the State’s. title with-. : 


_ |. out. preference. right, cand: is no-obstadle.toia.  - 
withdrawal of the land by the: United: States: 08 Le 


10. A--coal-land - application , for, Jand that;.. 


a presumptively passed under a “school-land” 


: grant. isnot a “valid: claim”” within: the- ‘pur- 


Cen get view of the saving clause: ‘of: thé leasing act’ ‘of 
Lg 3S February 25; 1920. ante aera wace are -- 608 


pete. 


ce ptiated” in' section’ 6 of’ the" éiuabling’ ‘act: of / 


June 20; 1910; which granted to thé: State seal rE 
ee: ive Merieo additional s sections’ 2 and 82 in: 


an ere 





“INDEX 


‘each: township. for. the - support: ots common : 


1s schools, is to be construed’ tomeananappro-. = 
priation adverse to the State: —--2.22.2-22.2 626 S ps eee 


19. ‘Pendency: at: the date of the enactment « 


of the - enabling act: of: June 20,: 1910). -of an. ics 
| ypindemnity school-land. selection list: ‘embrace: bee a 
|. ing lands within designated sections-granted = = | 
| to the State of New Mexicoby section 6ofthat-» 

2h  act,'is not such an appropriation as to. prevent: 

4 the. vesting of. title: to: those lands i in. athe. State: cane oe, 
: pursuant. to.the. grant. ee Soe Neen 626 


'18.. A withdrawal of designated ‘saigal: sec- 


tions: subsequent to. survey. in. the field, ‘but 
~ prior to. the . ‘approval. of the. survey - ‘by. the. =. . 
yt Commissioner ‘of : the: General Land. Office, 2 
avs prevents; the vesting. of. title. to. those: ~lands- . 
|. upon.the approval. of, the survey thereof.in: 
“|. “the State.of New: Mexico under.section:6.of: 9 | 
the enabling act: of June 20, 1910.--..-2.-2:.'679 
‘|v 14. Where: ‘the. vesting | of title.in the State.. .-.. 
| 7 to. designated school sections in place:is pre. =. 
oeal 2 vented: by the. ‘withdrawal: of: the: lands ‘prior: 

“tO the approval. of the survey. thereof ‘by. the: a 
~ Commissioner of the General Land Office, the: ©. 
: State may await extinguishment:ofthe:reser**.":. 
vation. and restoration of the Jands.to the 
= public domain, instead of taking land in lieu:, a aa 
. thereof during the withdrawal_.. Pee, 


15. The grants of certain désignated sections aie 


of public lands: to the. State of New. Mexico. 

|. forthe support of common schools did. not take. 
. effect until after the identification of those sec-' F 

- tions by survey, and-such identification.is not::* 


complete: until the. survey ‘has been. approved . 


a) ‘the. ‘Commissioner: of the General ‘Land 


“Act. “Jaudasy' 8. 182 Grant of “Mineral, 


Lands. a 
“See Oil end Gas “Lands; 1B. are 
16. Instructions of March. 15,- 1997, ae 


| . mation of: school. ‘sections. containing: nines ae 
ee ae under act” ‘of Bi anuary. By: 1927, (Cireuler-, 
school-land. grants. are. exchided ‘from’ appro: ** | ty ae 


1%. ‘Title to lands ‘within’ a numbered school: 


: section that were mineral and known:to-be. — 
‘such at the date of the acceptance of the sare . ROE & 


vey, April 1, 1919, ‘did not: ‘vest. in the. State” 
of New Mexico under its. original: sthool-land — 


“| grant, and 4 valid mining claim located upon. | oi an 
ie such Jands' prior ‘to the act of Ji amiary 25; 1927, © 


which extended the grant. to: ‘include’ mineral - 
lands, ‘excepts them from the. operation. Of: 





















19)’ Phe’ act of J: january” 25; 1997, was 





asup- oe 
-plemental grant ‘of numbered school sections, Ft we ae 
a mineral | in. 4 Sharantes ‘the: ‘purpose, ‘of (Which Lanes fe 


| School LandContinued.. : Page Be 2 < 


_ > served. mineral: school sections: in. place. for.” 

: which indemity. chad ‘not. been. taken, and 

such. lands: can not. thereafter: he, assigned as’ 

 < base for indemnity selections hy. reason. only : 

aa of their’ saineral character...2.22.-2 22-22-22 278.4 
.. 1. Section 2 of the act of January 25, era i le 
ane * specifically. pr ‘ovides that mineral. lands shall’: 

not be taken’as indemnity: or in lieu of ‘school... -| 

~~ lands. surrendered or. lost in ‘place,.and con- |} 

~- ‘tihues in full force and effect only laws govern- oe oie 

~ ing lieu, selections and. exchanges. to are is for a valuable’ consideration and contains: -°. 

- Jampie. ‘authority’ to locate. the. scrip. or ‘to. ‘ 
i ao ig relinquish’ the: land:and :withdraw:the ‘appli- . . 

. of January 25, 1927, - “that. all’ ‘existing laws _ 4... cation upon relinquishment the Land:Depart-. 

‘. governing Tew: selections and exchanges, are * a 

- hereby continued in full’ force’ and effect,” |. 

-. neither added. to not took away from the |. 


Sod anuary. -25, 1927, the: jurisdiction: and author: ; 
ity of the. department. | to-adjudicate the: issue . 


| as.to the cbaracter of the lend 1 has ceased... 504. ie Viet nee 
Co Tasers teas dl stead,: 8, 9; Indian Lands, 21; ‘Indian Triste 


25 “under Homestead. 





ae vi oe 


"School Land—Cenitnued.’ 


Act. -January - Poe 1927.—Grant of: ‘Mineral 
“ Lands. .— Continued: : aa : 


| "Was to simplify adininistration of ne: State’ els | 


_ school grant and to-effect. a final.adjustment 


rs and settlement: of. questions: ‘of: title: arising: are I 
es thereunder 2.40 !h000-- sede tee Pa eene -=- 273 


20: The grant: of. January. 25; :1927;. was: B1. 


os grant in praesenti which, operated | to vest title , 


in: the. States to “all. ‘unappropriated, -unre-" 






: losses..--~-. bie aise mae peice! (wena lees. 
22. The. provision: in. section 2 “Of 


States.any rights that they had under. the act. 


. of. February 28, 18012 oe So tee eee any . 213 2 ne 


23. Section. 2. of the act. of Ja anuary: 25, 1927, 


. . saved. toa State the. right to. have indemnity” 


“selections perfected. where: the’ offer. to: make ° 
. the exchange was prior: to the date: of that, att, 
but, as. to offers. proffered’ after: that’ ‘date, 
indemnity is. authori: ved only ‘for: ‘aumbered” 


school sections lost to: the april - 


oe 4. The act of J anuary. 25; , _1927,. extending” 
~ the grants of school sections in place to: certain” 
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| .not only. for the location of the land-and-for-the « 

- - erection of the improvements thereon put-for. ©. = 

|. its conveyance after location: ---.- eines”) 3 

~.. §/4&]though: the “power: to: jocate’ scripcan’.. 
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oe E 





a io 


: Statutory Coaninicien Codi “Page i, 
’ Section 2325. —Patents for Mineral Lands, i. &. oF 


--Survey—Continied?: ened fens; 





according’ to the plat, “title to: lands that there” ae 


- after appear beyond the. meander: line: ‘is. do: 






. which they are situated : ree ‘307 

es 3. “The .. power, ‘of: “making Surveys of ae. 2 
“public lands which is’ ‘vested: inthe ° ‘Land. 

Department...can.. ‘not. be. diyested.. by; ; the...» 


fraudulent action. of a ‘subordinate officer, nor. . 


ean its exercise of jurisdiction’ in ‘determining ~ e 
_-what are public lands: Subjéct, to survey.-and:~ 


disposal under the public land. Jaws be ques-. : 


i tioned by the courts, before . has, taken on final ns 
4, ‘Items of: ay in- the ‘interior - of : 
- veyor rather than: upon actual ‘Measurements, 7 


and. represent only an approximation : of the: 
actual positions.of natural monuments and are... 


4 5. : : : Page 


| Survey—Continued. 





Resurvey—-Continued... 3 . 
‘1-Tn legal: -coakeriiplistons, “and ee 


‘lands. contained. In:a- certain. section, of they 
original, survey: and. those: contained ‘in: the. 
f° corresponding section ofa dependent : résurvey: 
b> are, identical... + -.2sil4 isan skouory ea ‘452 


— 12. AD independent, resurvey consists. Of: : 


the running ‘of what ‘are in: fact. new: section ” ie 
/ or township lines without reference’ to ‘the 
_~ corners of the original ‘survey and of the” 
designating by metes and bounds of. the lands _— 

entered or patented. by legal subdivisions, See 


the sections of the original survey which are” 


|. > Not: identical: ‘with~ the’ corresponding | Tegal 


sections. are based upon ¢ estimates by the SUE:: 2+ _ subdivisions of.the independent. survey.-.-2.. 4 


13. The fact. that i in the resurvey, of.a town- . @0 
ship the boundaries of ail the original sections oe 
were not remonumented in nowise affects the . 


not to prevail over courses: and distances... 462 ' position of the section lines which were resur- yo 
ae ee ‘In a township ‘where the interior. section. | veyed. and the. corners, which were reestab ene 
corner monuments’. can not. ‘be. “found. the. fs. “lished. 2. foes eqn ene edu et eS enced waz 452 


eS proper “method ° of detérinining” what.” and. : 


“passed. from. the Government by, ‘patent | ar 
grant is py proportionate measurement bes. ms 


__ tween existing and properly restored corners — 
, on the township. boundaries, without: regard: ; 

" to incidental items of topography... mA: 

6: Where landsi in.agrant:or patent. from-the }:.: 
United States. are. described: in: terts, of the. 


rectangular surveying system the only right, -. ol, 
title, or interest acquired thereby is that’ ° |. 
- defined. by the corners of the: original « Govern: .. |. 

ment: ‘survey ae which. the description. Is: . sat 





- Resurvey. : 


f in making resurveys, Sof pinblig fends is the as . 
gas validity. ‘uriless ‘subsequently * approved « ‘by? 
the one holding. the appointing power! 2s a 230 


a township { is to be considered as a unit, and ‘the 
purpose. to ‘be subserved by ‘such’ resurveys 


; Call, ag & general tule, be properly aceomplish-; ms : i 
ed. only, by the process: which will lay, asthe |. the. period of. his suspension where. he vis ; 


foundation : therefor, .the,, same , character . =) eae a -sguspéuded by. a. subordinate: ‘Officer without’” 


control as that laid in the original survey. fas ie | 


. 8.. Where it betomes: -mecessary;: inthe abe) 8 
‘sence. of. original: corners, , to -define’ ‘the’ legal — 
subdivision: ineluded:in: ‘any: ‘claim’ to: ‘public... 

land, ‘items. of topography which were: noted::: 


ae merely as incidental in. their relation to. the. 


_. yines of the public: survey and ‘performed no” 
~ tunetion i inthe ‘establishment’ of the’ position : . 
oe ‘the-corners thereof will not control! 44 
- OF In. the’: resuirvey ‘of public: ‘ends two 
. distinct types have been’ ‘adopted; naniely the“ 
dependent resurvey;: “and: ‘the’ independent” 








$02 tag: depeiident! yesurvey’ “Sousists’ Of! “a a 


- vetracement and: ‘yéestablishment ofthe lines’ of : : 
the original survey in their’ trite original posi-': 
tions, according to the best’ ‘available: evidence’ 

of the ‘positions of the original | corners; without ” 


“ -geference : to-.tract- segregations of alienated’! . 


lands’ euteréd? or. patented: ‘by Tegal subdivi- : 
sions: sof the Bonet survey=-. 


ome: 






- is not entitled to protection... 


‘Suspension of ‘Employes ass ee aac 


| | "Swamp Land:* 


14. In the ciedion 6 of re resurveys: the aoe es 


“ernment is bound to’ protect only bona fide. 


rights: acquired. through. the. exercise of good... : 


faith, anda claimant who fails to. exercise that- 


degree of good faith cognizable in law or equity ~ 


Sa i Sat ia ae 






1. The power to suspend is incidental to the 


, “power to" ‘appoint: ‘and. may: be legally’ exer-: 


cised only by the official i in, whom that. power, 


is lodged- SA SE Sheet eR NON OREN AE ae 
2. A subordinate officer’ who does ‘not: have: 


: ‘full appointing. ‘power does. not. have .the~ 
- authority to ‘suspend, and ony.’ suspension. . 


made by. him i is merely tentati ve and without . 


-3. An employee is: entitled: to. pays during 


authority and that action i is: ‘not ‘subsequently 
affirmed by the officer: holding the appointing. - 
Power, put he is. Dot entitled to pay, during 


| - sueh’ period ‘if the ‘stispension ‘be® confirmed ” 
|: or the charges: sustained: Dy: the” pointing . 
a gee ee easake eye an 





‘See Patent, 3 ae ea 
‘L. The. so-called eompromise: as of - vow 
29, 1898, did not restore to the public. domain _ ae 

any ‘lands whieh prior. thereto had been Bale 


“ented: tothe: State: of: =AdKansis under: the 
= ‘swamp- land grants. see Ae eae cue 
2. Where’ swamp ‘ands ‘abutting, jupon:.a, 
os meander line ‘are patented to a ‘State: in’ 

; - accordance’ with thé plat Of survey; “the. stite™ 
1. ‘does not acquire title under the swampiland 
-: grant to “lands beyond™the® meander‘ 'line;: | 
ee subsequently uncovered b by, the recession ¢ of the” Bn 
. waters, but it takes Sach, riparian righ 5] 7 
fue of Hel copia as are net by local law ; 207 












: : Tax Sale. . 





ae Swamp Land—Continued. 
a8 A, reservation by. the. United States ‘for.’ 
os Indians: subsequent to the swamp-land grant. 
.. of. September *.28, 1850, : -within:.a: region or °: 
~ territory: formerly. occupied. by: them - but: 


> which. had: theretofore . -been’ -ceded ‘to.-the.: : 


- “ United: States,..was: ineffective. as to-swamp © ; 
: lands the- inchoate title to which:had’ already’. 


nia e wie passed. ‘to ioe Liege ae tet 615 at 
es Tax ‘Lien. ath ee eae ee 








‘See. Patent, A 


L Er), See, Forest Lieiu Selection, 2. - i. ; - ee. 7 
ah ‘Taxation. Rea ie 
; See Homestead, ve 





7 Temporary Apastatmeat. fe 


See. Power of Appointment,, Les CaS Sale gata, 





|  Temgerary’ Withdrawal. ie eis idan | 


- See, Withdrawal, Qe. lores ee te : 
| Testimony. os — oe in as ete a ea 





gee a's 





See Final Proofs 3; Fearing, is Prat 1, 4; % " | 


| ‘Timber and. Stone, : a Pie 7 

See Withdrawal, Le isha Ment 2 cat ghd Es 
- TL Land whichis shown to be more valuable: 
cat date ‘of ‘application: for: townsite. purposes. af 
than for the ‘stone it: contains: is not. subject’: 


' ¢0. acquisition ‘under the’ timber and‘stone’.. |. 
iinet eta ee ees 7 


‘Timber Cutting.» 
| See: Fire: ‘Killed: Timber. 


1. Regulations of March oa “1929, expert oe 


» tion: of timber. from. ‘public Jands in Alaska. 
‘Circular. No: 1092, amended, Obes} OR 


De egalitigns 6 of ere 5, 1929, exportar - 
tion. of: timber from . public’ lands: in Alaska... 
: Circular No. 1092, amended. _(Gironlar Ni Ou. 5: 





ops gee 


“fornia Ralisoad Lands, b “Timber Cut, 1; a eh 





Town Lots. HP eh aha 2 aa 
‘See Repayment, sac ee ees 
“Town Sites: = 






Stone, 1 eee eee itt 
ee Instriictions of ‘Mareh: 25 1997,: survey. - =a 
and. disposition of Indian and akin posses, ea 
ane sions: ‘in trustee town: ‘sites; A eee 





eg toot Mla “Regulations. of, April:27, “1997; town sites, : 7 ae F 
a -parks, cemeteries, , and, ‘recreational - Sites. 7 













(Circular No. 1122.) -: wiper Se LOE 
_-8.°DPhe’ acts ‘of’ Congress. relating’ +0 ‘toma. - 
ete sites recognize. the possession of mining ores 
- | within. their limits, and. the. mere. filing, of. a si ~ 

- ‘declaratory staterhent by’ a town-site trustee’” 


. \-: “isno bar to the exploration and: purchase ‘of 


me * ineral oe ae here 426 


Page fi: Town Sites Continued... 





Tenors 7 


. Trust Patent... 


: Unearned ‘Moneys, Pe 


~ 


Page _o 
4. A: finding’ by. the deperament inva pro: ae as 


“ceeding between ‘a ‘mining. claimant. ‘and : a 7s 


town-site: applicant that; there: had. been. no ei 
_ discovery. of mineral- ‘is conelusive: as to: the fies ais 
status of the mining claim ; at the’ time ‘of.the ae 

hearing, but a finding. made : in dismissing °. oe 
without prejudice a mining'claimant’s protest’ « fe a 
“against. a town-site: application: is ‘not:conelu-" ° 


8s sive on the. mining claimant: oh hase Aor . 


Be The’ superior right ‘of a mining. ‘claimant ~ 


a ‘who makes discovery subsequent to the alii 
oar ofa town-site declaratory statemént ‘bY another’ 
: depends ‘upon whether | or not’ discovery of 


mineral was ‘made prior to ‘final entry of the”: 


“town: site or prior to:the- -date’ that’ the: towne 


‘Site claimants have done everything, required ;,” 


+ | : under thelaws and regulations to entitle them. 
.. |. » toagertificate of purchase, and ‘the issuance of. ; 
it is all. that remains to. be’ dongs est, er ea 


Ags: “In: construing the. town- site laws‘i in their 


“felation to the mining laws, ‘the term. “date - 


of town-site entry” means the date. when final -: 


: _. entry -of the town site is made and. certifidate : * 
. of. purchase issued, or when ‘the: right. of the’: , BW 8 
es town- site claimants becomes eee en dae aed 


7, As between mineral aid town-site dlaim-, 


came ee ants, the: conditions with: ‘respect to 1 ‘the’ ‘ehar- 
' | acter of theland, as they exist, at daté of entry. 
or at the time when all the: necessary ‘require-‘”. : 
_-maents of law have been complied with by the’ 
| , one seeking title, determine whether the land: | 
f. is. subject to salé or “other disposal ‘under ‘the. 


law. upon: which the application for r Datent is - 





8. A dissovaty of mninorals. after’ a ‘town Site 


| i. patent. has been issued does not defeat ‘or - 
_ impair the, title of Bersons claiming, under the 





9, Adoption by the Goveniene ofa stow , 
a site plat and. the ‘sale of lots ‘by reference there- . : 7 
. to constitutes an actual’ dedication’to public,“ 
use of the tracts or strips designated thereon” 
= - as streets and. alleys, and the Land Depart-- 
qe ment can not subsequently vacate them... “55S, 


ra ‘Trade and: Manufacturing ‘Sites’ eee . mm 
ae Instructions of April: 3B 1927, Durehase,” "ake 
of 5-acre . tracts: for. bomestéad ; ‘Or. hegaquare.. 


ters.in:. “Alaska , under. act - of: March 3, 1927. 
| (ChroatarN No. 0, MAD seston : 










— Ane de 






“Bee: “Coal, i Prespasss: Mining ; Gaim, e 103 ; 2 are 
_ Right of, Woy, % Water * Hight fe 


See Indian Lands, 2 


. See Accounts, 1 





ee, Water Power. oo 


ae Federal Power Commission. 


“Vested Rights.’ ree os aed, soi ee “Page 
: See. Archeological: Ruins, AF Indian Lands, - : 
2, 65°7,'8¢ Mining Claim,'42: ‘Oil and Gas Lands," 
. 28; ‘Patent, og: Right: ‘of. Way, 3-7; ‘School Land; 
6, 7,12,'18,.14; 15; 25; ‘Seri, 2, 3: peaks Land,’ 

3; Town Sites, 5, 6 6; Witharawal, ale pote ge 


Waiver. ie a tk ee Poe, 
See: Oi and. Gas: cae 38, 4 Potash Lands, 


fy 55. Preference. Righi, 1; ‘Reclamation, 5) . a 
4 Waist Holes. gg ee al 


See Withdrawal, ‘11, . 
oh Instructions. of. ‘February. 8 “4920, ‘ih, 
davits: springs or water holes.. (Cireular No. 0. 
1066, MOULD) —iestoncnareaeecty 


See ‘Water Right, 49, teres eas 
te The filing of an ‘application. for. a x iteaide'” | 
for: ‘water-power privileges: ander the ‘act, of aie 
June 10, 1920, automaticaily withdraws thé 


‘site ‘thus created is reserved from: disposal \ 
. under other laws. until otherwise directed by - 


the : ‘Federal’ ‘Power ‘Commission or by. bass i” i _ 
Bress_-----o---= ee “on + 


section 24 of the Federal Water Power Act, ae a 


Power’. “Commission as. required’ ‘by. ‘that r 
section, from granting’ a. right of “way, under 


lands embraced within a license. for Wwater- oy 


: Dower privileges issued ‘pursuant to the former oe 


“act, ‘notwithstanding that the. applicant for” i” 
the Tight. of. way and the Neensee arte one e and. 
‘the Same ‘person. -.-- - 3 
3: "A declaration i ina ‘Hcense ‘issued by the © "4 
Federal” Power Commission pursuant to the © 





act of June 10, 1920, to the effect that it “wilh | 
“waters -diverted from: another. stream is. not’ 


not interfere or be inconsistent with: thie pare 
Pose  for.. “which © ‘any reservation ‘affected ~ 
thereby . “was ‘created ‘or ‘acquired, ” -Telates”.* 


_only to stich reservations as those defined in: ° 


Senet 


section’ 4 of the act, and is not in any wise'a” "| 
determination: such. as that contemplated by ie 


4. Jurisdiction | of the: Land Department’ i 


Mi over Jands ‘of the ‘United States * ‘includedin «2: i 
any’ ‘proposed: ‘project: ‘under ‘the ‘act: of. June: . 


“10,1920, alitomatically. terminatés‘upon' the’:. {) oe 
_{! stream flow such as ‘conduits and: forebays; oe 


fling of an: application therefor with: the 


~ . Federal Power ‘Commission, and it has: no’ * |! 
“ : wheels whichis apt.to change: frequently: with; 
os unless. jurisdiction is restored by. pe Come baer increase in market: demand,’ ‘replacement, OR. 
: e improvementin design, isnot tobe considered. 639 #5 . 


Water Right Charges.’ oe 


further control ovér.‘ stich lands: until. and! 


mission or by Congress_ =. -22.-21 22S A3g7 | 
6. With respect’ to rights ‘of way. over the: a 


. public lands. for: power purposes, the acts of ale 


_ February 15, 1901, and March 4; 1OLL; werd?’ 

af superseded: by the. Federal Power “Act of June ; 
10, 1920, and whenever: a grant of.a- tight of ©. 
“way made under either the act of 1901, or. the» 


act of 1911, shall have expired by limitation, * | 


_- eotitinuéd use of the right of way’ can. be.au-: — 
‘thorized only. under a: license issued, DY. the ic 





| | olf and gas. prospecting permit ‘for oil drilling a 





“Water Right. 





“Balge! 


See Oil: and Gas ants 34), 85 wit: One Tey es 


cranial, ect 


iia: 


puiblie lands is. the préperty-2 of the: eae 


Goverment and’ ‘when attificially: developed aera 


~~ Is not subject to. any’ State law § oe the ee . 
z sppropristion ‘of Water. io. il tiaee hes BBE ~ 


"2. There is no: Federal Jaw. providing. for the: 


“F sale, ‘lease, or. development of subterranean be Stas 
~ water in the public. lands... ----2-24~ eae se . 


-3: The ‘Land Department: ‘has the’ power 18 ane 


permit the use of percolating water developed"; 


by wells on public lands.embraced within an: - 


operations and for. other domestic purposes,--* wh. 


: : _ provided that such use doesnot. result -in- . 
- undue waste of the Government’ 8 mem of 


4 “The control of: {the flow: ‘ahd ‘the appro. “yes 


5 One may. convey water down a natural: Si 


6. The. Tight. of ? ‘one: to: recapture waters: 


mingledina stream as-a result of lawful diver- 


the act of March 3, 1891; as” “amended, “over a : _ Slon: from: another stream. exists:so. Jong as the..:; 


| _ water right is maintained; ‘such. right: is inde- .. 


‘ pendent of the ownership of the land mee ee 634 
7, The use of the beds of natural water De 
courses for the conveyance of ‘water -appro-'“ 
priated i in accordance with State laws, is gen. . 
erally: sanctioned so long: as there ‘is ‘no-inter--'. 


ees ference with the rights of’ ‘others: 22: gia 634 


8. One: who seeks ‘to: Yecapture: in a'stream: 


entitled ::to- take out’ more’ water : than’ ‘was! 


' farned’ in; ‘less: ‘seepage: and: evaporation» 


te” priation and use of water, where no. Govyern- -: 7. ee 
. land from entry and disposal, ‘and the ‘power oan “ment interest is involved, is governed by. the . ay: 
'. local laws and customs of the State in’which*. 


3 . the stream is located ..2,.2--w-2nency i aerist 688": : 


~ stream | Across tracts of. public land § ‘sO long ae ; 
_ - his rights to appropriate and ‘use such water <3 
-}. . are maintained .in accordance: with ‘the laws*: 


the absence ofa determination bythe Pedéral  '- of the Btate affected ..-. Dee cach ui eke ws 


losses _22220.) Socio dtwceneiuans a ie Gee Ses ‘eh Bok 


mo For the purpose of assessing. charges for::' - 
ee ‘trespass upon. public. lands. by. a Power COMs ere 


‘ section 24 thereof: 2222-222 eS es ae ~ 371 ds pany, the factor: of- “total: capacity. of ‘power- Boe 


site” within the’ meaning ofregulation 7 of the... 
departmental regulations ‘of August ‘24; “ygi2* 


.1901, is determined by permanent features of, a8 


| : (41. L. D. 150), under the act of February 155255. ae — - 


consequently capacity ‘of installed: iwater?s/ 0 mate 


See. "Reclamation, « Be; 


“Widow; ‘Helve}! Devidee: * oe 
See’: Contestant, 35, - Homestead, # 16.1: 18; 
Patent, 9. Popes 
Wind River Reservation. : 
sed Indian eens, 3 - 16. 








ae ats Sel Send) owe Sees 





aes “INDEX Pe ae 
Withdrawal. nak with Tas - pag’ 
See: Forest. Flew: een “ “Homestead. 2s 


- Withdrawal_-Continited: age 


 §.Lands: not i in’a producing field: or. ander =< . 


: 19, 22, 24,°25; ‘Mining: Claim, 6,514; 41, "58,60: : ~~ lease; but: -within. an ‘oil: anid gas’ withdrawal 
National ‘Monuments; 1s Oil and: Gas: Lands, or - reservation ™ may: ‘be- entered wnder ‘ the” on 
9, 80,46; ‘Reclamation, Bt Repayment: 1; ‘School: sae enlarged homestead: act; ‘but’ not tinder the « es 
Landy: 5, 6,-9,13; 14): 4, Sreacautidetoe a B i" Stock.’ ‘stock-raising. homestead: fictiie i201 Lae Qa 


"Driveways, 2; Water. Power, 1,:3.: fags 
.: ls Prior to the submission’ of final prot ad 
cae payment: of .the-purchase money: an. eed Tae 


tion to. make:: ‘entry: under: ‘the: ‘timber. -and:: 


stone law: does not. operate: to: defeat. a: with-..: 


| drawal'made pursuant: to the act, of June 25; 


1910, as amended by the act:of August 24; 1912. 1 


- 2. An Executive witbdrawal: under: the. act: 
_ of June, 25;: 1910, ‘as-amended:. by.- the act. of. 


. August 24, .1912, for: classification. and. pend~ i 
ing determination: as to. the. cadvisability of. . 
~ vineluding Jands jin. a: national ‘forest, effec-. es 


_. tually: ‘segregates. ‘the. lands, : except: “aS | to. 
nn claims coming within:the exceptions:in’ those. 
acts; placing them beyond the jurisdiction of: 


’ the’ Land: Department, and. final. certificates: 
' and ‘patents thereafter: issued are’ void. pears 102 


+> 8y A withdrawal: under the: act, of June ‘25, : 
. 1910,- for. the. -purpose.. of.: examination ‘end 


surveyed. school, sections is in. effect-a. -contest, *. 
Or. Government: proceeding against the. State. 
«din aid of administration. -to: ascertain’ whether ©. 
- the land was. of the character which: ‘passed, 
under ‘ the-school « grant,: ‘and,’ -where-’ ity WAS - 
determined: that the. land: was not. ‘valuable «. 


forits coal: scontents,' ‘an. intervening. with: | ‘ 


: drawal for a. different: ‘purpose will be ineffec: . 


4;. ‘k. ‘withdrawal Guder: the: cae of: Ji une 25, 
1910, is’ a. continuing: withdrawal;: altnough:: 
“notieffective as to-land''so:long as it:remains : 

‘in-a; valid claim; and-where:upoma mining = 


claim,'at one time:valid, operations. had: bean.» a : S 


_ abandoned and. no* effort: made. -to: ‘tigintain:. 
. the claim. as required: by the: ‘mining. laws;:or > 
to ‘seek. patent: until. ‘almost - ten: years: after: 


: ae operations’ had ceased, : the land lapsed: ‘into, . ; i 
... the, withdrawal. and. became. subject to dis- z 
position under applicable public land laws-_ 2 314. 


5..The Act of. June 25, 1910, permitted . 


Ce mining locations upon land withdrawn there- 


: under containing minerals’ **other. than coal, . 


oil, gas, or. -phosphate,’?. and locations. upon 


lands. withdrawn. pursuant : to. that: act were . 
not restricted solely. to. metalliferous minerals © 
. prior. to the ‘passage of the: amendatory, act of. 


6. A: coal-land ‘withdrawal. continues. to. be. 


o- effective ‘so long as it remains. unrevoked,. 
er notwithstanding that. the withdrawn lands _ 
. . had been classified as | noncoal ‘rior: to. ‘the ae 

. withdrawal_-----.-- une eeeanen =.. 336 


°%. To determine whetber a tract of public. 


land comes within the: purview. of. the. Execu- ph : ; 
tive order. of July. 3,. 1928, . which withdrew. eo | 


from all forms of appropriation ‘all lands.on..: 


: ‘the mainland within three miles of the coast: . - 
‘sin’ the States of: Alabama... Florida; and: ©. 


~ “Mississippi,” méasurement should be’ made: 
- from a point on the coast whicb is nearest. to: 


the tragt involved... Rasch Pe Sie ts Bi . 572 





| 9. Where’a statute perpetuates a:temporary *“- 

_.. withdrawal ‘of public lands ‘made under the: 

‘|. © actiof June 25, 1910, as amended by-the act of. 
August 24, 1912, for classification and future. 
__. legislation, only as toa portion; of the. Jands.-*' oe 

withdrawn, the withdrawal remains in full” | 

force and effect. as: to. those: lands. not. covered: cA oe 

_|. ‘by: the statute, until revoked by: the, lb, Rrpeiderttys oe 

joe or by act of Congress... .--n-- ee ape ee BIO . 
. -10.:A withdrawal of public lands under.the =. - - 

get of Jane. 25, : 1910; as amended:-by: the act of= 

| August 24, 1912; for. classification and in aid... 

‘{:. of future: legislation. having in. view: their. in---:; 

a clusion within a: national park,.is not-a: reser-"; 

| -s-vation in the.seiise contemplated bythe Fed~: 

“|. eral Water: ‘Power. Abe nsrtima-coearctyrtn 


ef oe An Executive order withdrawing. lands‘ 
containing springs. or water holes i Js. ineflective .” 


ez as to. ‘a tract of land, containing, a. spring: the, 
classification: as.to coal values. which embraces: eon ae right: to the use of the. water i in which had. be-,.. 
- gome vested i inan individual prior to the with». 
| drawal. and. had not, been, abandoned, rolin- 

oe, quished or otherwise terminated i in: ‘accordance - 


Alice with. local ‘customs, laws and decisions of the . 


“fis poe or svlinesies: ene reside ¢ ‘outside: tha 
- . county. in: which the hearing’ occurs”. 





Leena ABT 
| 2. When. witnesses..of both: ‘parties. are: BS*: 
-_ sembled under authority of the act of January :.:. 
ie 81,1908, and ther i in reality the bearing i ig held .: 
each party must: pay.,the:.cost of taking the \: 
a : direct examination. of his own-witnesses:and ::; 
Te i the’ cross examination: on his: behalf of other:”, © 
| witnesses, just the same as when hearing. is’. 
Shay held before the local land. officers... .- ukeese 
_..8. Whether the entire costs of taking testi-'° 
: _ mony of witnesses supcenaed under the act of 
ae | anuary: 31, 1903, should be paid by the party 
i ‘producing such witnesses depends upon whe-. 
~~ ~.ther.the deposition i is: of a witness who resides } 
|” outside the county, in which the ‘hearing is | - 
held, and ~whether™ the mode prescribed | in” 
Al _.séetions. 4.and 5 of the act for obtaining such ° 


7 August 24,,1912_._.__. aoe RAYE Rect eer a . . testimony theretofore has been pursued__..-- 


|. 


4, ‘Where witnesses are assembled'in a hear-. . 


_ ing under the act of J anuary 31,.1903,andone 
'. of the witnesses resides. outside of the county. ; 
in which. the hearing. occurs, his deposition’. going 
" inay be taken under section’4 of that actin. =; 
tbe county where he resides regardless’ of the i 

fact that the local land office is situated in tbat 
COUN ec ee eee “ 

-5., Section 4 of the act.of January 31, 1908, 
contains the. ‘authority. and prescribes the” 
procedure for ‘the taking of testimony. of wit-. 
"nesses. who .reside- ouside’ ‘of: the county. in. 
- which the hearing oceurs, by deposition either | 

~- orally or by written 4 Intertowatordos Ao 
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" Witnesses—Continued. ° eee pai | | “Words anil Phrases—Continueds Page ..- 


6.- Section: 4. ‘of: the act: of January 3 31, “1903; 


which. authorizes. the register to :issue.com- ©. 


u ruissions: to. the: officers : designated. therein to... - 
take: depositions. of witnessés:in counties: out: - 


side of ‘bis. land district, does: not: empower ao 


him to. administer oaths: to such. witnesses: 


or t0-igsue::a commission to himself to take. | 
a ue Ci au ge reer aEy ~~ 


_ Words and Phrases. hoe Rice uiaeahe Gani 2 


. iE For: construction of the 5 Words" “author- on 
"eh -and: directed” in ‘section: LT of: the act: of" 


7 ‘October 2, 1917, BOCs a 44 


2: In: ‘construing. the town-site laws in their © 


i e relation to: the. mining laws; the term: “date of , 
\. town-site. entry”? means the. daté- when final’ * 


entry of the town site ‘is madé‘and' certificate ” | 
of purchase: issued, or when: the right of the’ 
townsite | ‘claimants becomes vested..2. 2.8.2. 427 


es The clause “designated as valuable for oil 


or gas,’ > as used in the instructions of March | 


Paes ‘1925; refers: only, to’ areas which have. been 


designated as. within the limits of ‘producing 3 


oi Or: gas, fields, ‘and has‘no application to. : 


~ lands’ which’ have been merely” classified as _ 


_;.- mineral, Valuable as’ a source ‘of ‘Petroletm = 
ig : and nitrogen eae RE Oe regen SE 173 


> 4, Land selected as an allotment bya ‘quali- oF 
Se fied Indian is land “‘disposed of” within the _ | 
contemplation of section 1 of the act of March, - .”’ 


;  8,.1927, so long, as the. ‘selection remains: of 
4 record and. no: occasion: arises. to disturb. it.--. 689 


“ §.'The! defitiition ‘of. the: wo - “improve-. ae 
ment” as. used:.in. section’ :2324, “Revised °- 
Statutes, is: “such: an artificial: change: ofthe - | 

physical: ‘conditions. of the: earth in;;Upon, or: 
a0) reasonably: near a mining’ claim as to:evi-. 
. dence a: design to discover, mineral therein or... 


to facilitate its extraction, and in-all cases the . a 
alteration: must:-be. aaa permanent. in.- .. 
Character’ --at- 22-2 at ages es , bi watoted s, 288, | 








6. The’ term, legal representatives’? as used: 


on ‘in the act of Ti anuary 8; 1926, which authorizes: oe 


amounts ald; ‘by: purchasers of town lots and. 
i, the. price: fixed - as‘ result of. Teappraisement, 
includes an assignee of an‘ original purchaser_: 425 


eas Mineral lands include: not merely lands. . 


containing . .metalliferous::minerals,..but.-alli:  ~ ae 


such: as are chiefly. valuable. for: their deposits ° 
of a mineral character: which are useful in the ° 


oS _ arts or. valuable.for purposes of manufacture-. me aie 


8: For construction of the ‘expression: ‘‘ not -. 


| = otherwise appropriated’’ as used in section 6 of 
a the bsctad Mexigo ane act, of Tune: 0, 210; 


9. “The aed «il ‘as used in the act of aly 


17,1914, includes oil shale 2-2. 22222-22222 909 ee 


10. A. deposit: of sand: asphalt, on somdsioiie® 


. heavily saturated: with asphaltic ‘minerals in: 
hard solid: formation is: not.‘ o#l??: within: the. : ous 
_ | meaning’of. the: act of June.25, 19102:.---- eed ‘ou a 
iB Peeeeees 5 om The term: “‘oil lands” in the ae of Feb-. 
; ruary 12; 1008, cose hot comprehend. oil-shale | 


12. : For: construction a) the term: “total | ca: 
pacity of power-site”’ : within:the meaning: of. 


a “regulation: 7 of: the. departmental. regulations 
of ‘August: 24, 1912,: ander — ae: of emake ee 
ee 15;' 1901, Se6ciocees Live ame on anew eeee ace aa ie uit 639 oe, i 


18.'A: coal-land ° opiteaiton? ‘i aod thaw: 
presumptively: passed under a: school-land :. 


. - grant?is not:a “valid claim?’ within the pur-:. : - : 


view: of the saving: clause. of ope leasing act of : 


se ‘February 25,, 1920-2 ceee acbausne Se eee oe ee 


14; For. construction: ‘of xthe- ‘ei. “valid — 


2 claim’? as'used in. the saving clause of section 
87 of the leasing act of February 25, 1920,.see.: a1 


15. The concluding: words of section 37 of. the :: 


- leasing. act, -“which- claims may. be. perfected . 
under such. laws, including. discovery,” do. not! 
_ |. indicate that: mining-claims having impeériec-: 
pe tions otber than lack of discovery-are excepted: : 
Sine the: fs operation ‘3 the 0 keane s B eae sine 





